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Mortgage, Assignment
of Leases and Rents, Security
Agreement and Fixture Filing Statement

THIS MORTGAGE, ASGIGNMENT OF LEASES AND RENTS, SECURITY AGREEMENT

AND FIXTURE FILING STATEMENT (hereinafter called "Mortgage") made this 1% day of March,
2004, between the Mortgagor, Cole 7 aylor Bank, successor trustee to Harris Trust and Savings

Bank, not personaily hut solely as trustee under trust agreement dated April 1, 1980 and known

as Trust No. 40323 whose address is 5724 Dempster Street, Morton Grove, illinois 60053 (herein
Borrower"), and the Mortgagee, Business fei’'s Assurance Company of America, a South
Carolina corporation with an address at P.O. Dox 789, Greenville, South Carolina 29602 (herein

"Lender").

Whereas, Borrower is indebted to Lender in the srincipal sum of One Million Four Hundred
Fifty Thousand ($1,450,000.00) Dollars, which indebtodness. is evidenced by Borrower's note
dated March 1, 2004 (herein "Note"), providing for one funcred eighty (180) instaliments of
principal and interest, with the balance of the indebtedness, It415t SOONET paid, due and payable

on March 15, 2019,

To Secure To Lender (a) the repayment of the indebtedness evi anced by the Note, with
interest thereon, and all renewals, extensions and modifications thereof; (b} W@ repayment of any
future advances, with interest thereon, made by Lender to Borrower PUrsVzNtio Paragraph 23
hereof (herein “Future Advances"); (c) the payment of all other sums, with interest thereon,
advanced in accordance herewith to protect the security of this Mortgage; ‘and (d)- the

performance of the covenants and agreements of Borrower herein contained, Borower does

hereby mortgage, grant, CONvey, pargain, sell and assign to Lender and Lender's SUCCessors and

assigns:
Parcel 1:

That part of the South 260 feet lying Northeasterly of the Minneapolis, St. Paul and
Sault Ste. Marie Railroad right of way, of the Northwest ¥ of the Southwest ¥ of
Section 35, Township 40 North, Range 12 East of the Third Principal Meridian,

Box 400-CTCC
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except therefrom the East 33.0 feet thereof, and except that part of the land
conveyed to the State of lllinois in Deed recorded as Document 26882565, in Cook
County, lllinois. )

Parcel 2:

An exclusive easement for the benefit of Parcel 1 as created by the Grant of
Perpetual Right and Appurtenant Easement dated December 4, 2003 and
recorded December 24, 2003 as Document 0335832081 from QF Finance, Ltd. to
Cole Taylor Bank, successor trustee to Harris Trust and Savings Bank, as trustee
undsi trust agreement dated April 1, 1980 and known as Trust Number 40323 for
the purnose of instaliing, constructing, reconstructing, operating, maintaining,
repaining and renewing any and all utility services, connections and facilities, to
install anc maintain means of pedestrian and vehicular ingress and egress, and to
use the easeément property, subject to the terms and provisions therein, in any
manner that granice determines is necessary or convenient for the operation of the
activities on the ¢rantee’s property, the landscaping and parking areas over the
following described land: -

That part of the Northwest 1, of the Southwest % which lies Northeasterly of the
Minneapolis, St. Paul and Sault Ste. Marie Raiiroad right of way, of Section 35,
Township 40 North, Range 12 Fast of the Third Principal Meridian, lying South of a
line described as follows:

Beginning at a point on the East line-of said Northwest % of the Southwest %
265.33 feet North of the Southeast cornet shereof: thence Westerly, a distance of
879.75 feet more or less to a point on the Northeast right of way line of the
aforementioned railway, 261.80 feet North of the South line of said Northwest ¥ of
the Southwest %, except therefrom the East 33:0 feet thereof, and except that part
of the land conveyed to the State of llinois in [leeu recorded as Document
26882565, and except therefrom the South 260.00 feet iiiereof, in Cook County,

Ninois.

Address of Property: 1810 North Fifth Avenue
River Grove, lllinois

Permanent Index Number: 12-35-300-006-0000

Together with all easements, rights-of-way, streets, ways, alleys, whether opened or
proposed, appurtenances, tenements, and hereditaments belonging or in anywise appertaining
thereto and any estate, right, interest, claim, demand, reversion, remainder, rents, issues, profits,
privileges, or the like in the same and any part or parcel thereof;

Together with all machinery, apparatus, equipment, chattels, fittings, fixtures and articles
of personal property of every kind and nature whatsoever, now or hereafter located in or upon the
property or any part thereof and used or usable in connection with any present or future operation
of the property, owned or hereafter acquired by Borrower, including but not limited to, all heating,
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lighting, laundry, cooling, electricity, gas, water, air, incinerating and power equipment, engines,
pipes, pumps, tanks, motors, conduits, switchboards, plumbing, lifting, cleaning, fire-prevention,
firg-extinguishing, refrigerating, ventilating, and communications apparatus, air-cooling and air-
conditioning apparatus, clevators, escalators, shades, awnings, SCreens, blinds, curtains and
curtain rods, carpeting, rugs, attached floor coverings, storm doors and windows, stoves, ranges,
bath tubs, water heaters, water closets, sinks, refrigerators, dishwashers, disposals, washers,
dryers, mirrors, cabinets, paneling, furniture, pictures, antennas, trees and plants; all of which,
including replacements and proceeds from and additions thereto, shall be deemed to be and
remain a part of the real property covered by this Mortgage;

Togetner with all judgments, awards of damages, settlements, interest thereon, and rights
to receive same resulting from condemnation proceedings or exercise of the right of eminent
domain, or for @py. damage (whether caused by such taking or otherwise) to the mortgaged
Property or any nah's.or interests appurtenant thereto, or for the alteration of the grade of any
street, road, alleyway.cr the like, or for any decrease in the value of the Property, all to the extent
of all amounts that may € secured by this Mortgage at the date of receipt of any such award of
payment together with -n~costs and reasonable attorney's fees incurred by the Lender in
connection with the collectior! of the award of payment, Borrower agrees to execute and deliver to
Lender from time to time such other and further instruments as Lender may request to confirm
such grant of any such judgmeant, award, settiement, interest. costs and fees 10 Lender

(hereinafter collectively referred to as “Judgments”;

Together with all monies and proceeds (hereinafter referred to collectively as the
"Proceeds") derived by Borrower from the rezl property, machinery, apparatus, equipment,
chattels, fittings, fixtures, buildings, structures, improvements, leases, tenant contracts, rental
agreements, contracts, licenses, permits, rents, issies or profits described in this Mortgage,
including but not limited to all rents, refunds, rebaies, tenant reimbursements, condemnation
awards and proceeds of the sale of, insurance on, or ottie’ borrowings secured in whole of in part
by, any of said real property, apparatus, equipment, chattels, fixtures, buildings, structures,
improvements, leases, tenant contracts, rental agreements, contracts, licenses, permits, rents,
issues and profits; reserving only the right to Borrower to colleciihe same so long as there is no
Event of Default, as hereinafter defined, which shall have occurred i be continuing;

Together with Borrower's interest in any and all leases, tenert contracts and rental
agreements and other contracts, licenses and permits (all of which are sometimes hereinafter
referred to as the "Contracts") now or hereafter affecting or in any manner relatrin fo the Property,
or any part thereof, together with Borrower's right and power to cancel, accept a0y surrender of or
modify any of the terms thereof without Lender's prior written consent. Borower agrees to
execute and deliver such other instruments as Lender may require evidencing the assignment of

the Contracts.

Together with all of the rents, issues, and profits which shall hereafter become due or be
paid for the use of the Property or any part thereof, and all rents, issues, and profits arising under
the Contracts or any part thereof (all of which are sometimes hereinafter referred to as the
"Rents"), resemning to Borrower a revocable license 1o collect the Rents only so long as there is no
Event of Default, as hereinafter defined, which shall have occurred and be continuing. Borrower
agrees to execute and deliver such other instruments as Lender may require evidencing the

assignment of the Rents.
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Provided, however, that if Borrower shall promptly pay or cause to be paid to Lender the
principal and interest payable under the Note at the times and in the manner stipulated therein,
herein, and in all other instruments securing the Note, all without any deduction or credit for taxes,
insurance .or similar charges paid by Borrower, and shall keep, perform and observe all the
covenants and promises to be kept, performed and observed by the Borrower in the Noté, .
Mortgage, any other security or loan documents securing the Note and any renewal, extension, of
modification of the same, then this Mortgage, and all the properties, interest and rights hereby
granted, conveyed, mortgaged and assigned shall cease and be void, but shall otherwise remain

in full force and effect.

Borrows( covenants that Borrower is lawfully seized of the estate hereby conveyed and
has the right and.zower to mortgage, grant, convey and assign the Property, that the Property is
unencumbered, and inat Borrower will warrant and defend generally the title to the Property

against all claims ana-dernands of all persons whomsoever.

This Mortgage cor istitutes a security agreement as more particularly set forth Iin Paragraph
13 hereof with respect o, interalia, the Contracts and Rents and any part thereof and creates a
security interest in Lender in said Crrtracts and Rents. :

TO HAVE AND TO HOLL e above-described and conveyed fand, easements,
improvements, interests, appurtenance s, personal property, fixtures, Contracts, Rents,
Judgments, Proceeds and all other malters. materials and interests more fully described
hereinabove, all hereinafter coliectively refered 1o as the "Property,” unto the Lender and its
successors and assigns forever. '

Borrower further covenants and agrees with Lencer as follows:

1. Payment and Performance. Borrower siiall perform, observe and comply with all
provisions hereof, of the Note and of every instrument securing e Note, and shalt promptly pay
to Lender the principal with interest thereon and all other sums i&nuired 10 be paid by Borrower
under the Note and pursuant to the terms of this Mortgage and of any other instrument securing
the same when due, all without deduction, setoff, or other credit for taes or other charges paid by

Borrower.

2. Zoning. Borrower covenants and warrants that the use and Secupancy of the
Property shall at all imes comply with all applicable zoning laws, ordinances ang reoulations.

3. Escrows for Taxes and Insurance. At Lender's option exercisable upun notice to
Borrower, Borrower shall pay an escrow deposit to Lender on the 1% day of each month until the
Note is fully paid, in an amount equal to 41/12th of the yearly taxes, assessments, insurance
premiums and the like with respect to the Property or any part thereof, as estimated by Lender to
be sufficient to enable Lender to pay such at least thirty (30) days before they become due. Said
payments shall be in addition to payments to Lender for principal and interest. Upon demand by
Lender, Borrower shall pay to Lender such additional monies as are required to make up any
deficiencies in the amounts necessary to enable Lender to pay such taxes, assessments,
insurance premiums and the like.
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" Lender may use said sums to pay such premiums, taxes, assessments and charges
although such use may benefit subsequent owners of the Property.

Such escrow deposits shall not be, nor be deemed to be, trust funds, but may be
commingled with the general funds of Lender, and no interest, earnings or profits shall be payable
with respect thereto. Such escrow deposits are, and shall be deemed to be, funds pledged as
additional security for the sums secured by the within Mortgage. in the event of a default by
Borrower under the terms of the Note, Mortgage, or any instrument securing payment of the Note,
Lender may, in its sole discretion, apply to the reduction of the sums secured by this Mortgage, in
such manner as Lender shall determine, any amount under this Paragraph remaining to
Borrower's ¢72a't.

4. Taxzs, Assessments and Liens. Except to the extent that Borrower has paid
sufficient funds iito. eSCrow pursuant to Paragraph 3 above, Borrower shall pay ali taxes,
assessments, insurancc nremiums, water, sewer and other rents, charges, excises, levies, license
fees, permit fees, other cnarges, and the ike with respect to the Property or any part thereof
promptly when due and, - Borrower fails to make any such payment, Lender may, at its sole
option, in addition to any other ramedies available to it, and without notice or-demand to the
Borrower, pay the same or any part thereof. Any amounts paid by the Lender in discharge of any
taxes, assessments, insurance premiums and other such matters and charges with respect to the
Property or any part thereof shall be ¢ lizn on the Property, secured by this Mortgage and payable
on demand with interest at the rate applirable under the Note from the time of payment of the

same by Lender.

Upon request of the Lender, Borrowes shiall promptly send to Lender notices for and
receipts evidencing payment of all taxes, assess/nents, insurance premiums and other such
matters and charges with respect to the Property or ary nart thereof.

Borrower shali not permit or suffer any mechanics, lahnrer's, materialmen’s, statutory or.
other lien to be created or to remain a lien upon the Propertyor ary part thereof. If Borrower fails
to discharge any such lien or bond over any such lien, Lenderomay at its sole option, and in
addition to any other remedies, discharge the same Of any part thercoh: Any amounts paid by the
Lender in discharge of any such liens or any part thereof shall be a’lenon the Property payable
by Borrower on demand with interest at the rate applicable under the '‘Note from the time of
payment of the same by Lender.

Borrower shall not claim, demand or be entitlied to receive any credit’or credits on the
principal or interest payable under the terms of the Note or on any other sums secured hereby for
taxes, assessments, insurance premiums or other charges assessed against the Pioperty or any
part thereof as are applicable to the indebtedness secured hereby or to Lender's interest in the
Property. No deduction shall be claimed from the taxable value of the Property or any part thereof
by reason of the Note, this Mortgage or any other instrument securing the Note.

5. Insurance. Extended Coverage, Loss of Rents, Liability. Borrower shall, at its sole

expense, or cause its tenant(s) to keep the Property insured for the benefit of the { ender against
loss or damage by fire, lightning, windstorm, hail, explosion, riot, riot attending a strike, civil
commotion, aircraft, vehicles, smoke, flood (and when and to the extent insurance against war
risks is obtainable from the United States of America or an agency thereof) war risks, hazards
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included within the term "extended coverage," loss of rents or business interruption in the amount
of $200,000.00 per year and public liability as to Borrower (and if required by Lender, haming
Lender as an additional insured), and when and to the extent required by the Lender, against any
other risk insured against by persons operating like properties in the locality of the Property, in
amounts approved by Lender and, with respect to such coverage as may be applicable, not
exceeding 100% of the full replacement cost or of the then outstanding loan balance, whichever is
greater. Al insurance provided for hereunder shall be in & form and with such companies as
approved by Lender with a maximum deductible of $5,000.00. Regardless of the amounts of
types of insurance required and approved by the Lender, the Borrower will assign and deliver to
the Lender all policies and proceeds of insurance required hereunder as collateral and further
security for payment of the indebtedness secured under this Mortgage, with losses payable to the
Lender pursuaiit to the New York standard or other mortgagee clause, without contribution,
satisfactory to the Lender. Such policies will provide for written notice to be given to Lender not
less than thirty (30).ays prior to any cancellation, expiration or material change of coverage of or
under such policies. The insurance coverage required hereunder may pe effected under a
blanket policy or policies covering the Property. If Borrower defaults in s0 insuring the Property
(and Borrower as to pubtic irability) of in assigning and delivering the policies, the Lender may, at
its option and in addition to any cther remedies available to it, obtain such insurance and pay the
premiums therefor. Any amounts naid by the Lender for such insurance shall be reimbursed by
Rorrower on demand with interest at tne rate applicable under ine Note from the time of payment
of same by Lender and shall be seculed by this Mortgage.

Borrower shall promptly notify Lender and the appropriate insurance companies of any
loss, damage, of claim. Lender is hereby au'norized and empowered at its sole option, to adjust
or compromise any 10ss under any insurance poiicies and to collect and receive the proceeds
from any such policy. Each insurance company ie hereby authorized and directed to make
payment for all such losses directly to Lender alone &nd not to Borrower and Lender jointly. After
deducting from such insurance proceeds any eXpenses neurred by Lender in the collection or
handling of such funds, Lender may apply the net proceeds, 2t its option, either toward repairing
or restoring the Property (in the event of loss or damage tc.the Property), or as a credit on any
portion of the indebtedness and other sums secured hereby, or to fulfitl any of Borrower's
covenants and agreements contained herein as Lender may deterrmine, of for any other purpose
or object satisfactory to Lender, or for any two or more of such purposes, without affecting the lien
of this Mortgage. Lender shall not be responsible for any failure to collec! any insurance proceeds
due under the terms of any policy regardiess of the cause of such failure.

If the insurance proceeds are held by Lender to reimburse Borrower for the cost of
restoration and repair of the Property, the Property shall be restored to the equivalent of its
original condition or such other condition as Lender may approve in writing. Lenuer may, at
Lender's option, condition disbursement of said proceeds on Lender's approval of such plans and
specifications of an architect satisfactory to Lender, contractor's cost estimates, architect's
certificates, waivers of liens, sworn statements of mechanics and materialmen and such other
evidence of costs, percentage of completion of construction, application of payments, and
satisfactions of liens as Lender may reasonably require. If the insurance proceeds are applied to
the payment of the sums secured by this Mortgage, any such application of proceeds to principal
shall not extend or postpone the due dates of the installments required by the Note and this
Mortgage, or change the amounts of such instalments. If the Property is sold pursuant to
Paragraph 27 hereof, or if Lender acquires title to the Property, Lender shall have all of the right,



0407235104 Page: 7 of 25

UNOFFICIAL COPY

fitle and interest of Borrower in and to any insurance policies and uneamed premiums thereon
and in and to the proceeds resuling from any damage i the Property priof to such sale or
acquisition. Lender is hereby irrevocably appointed by Borrower as attorney in fact of Borrower to
assign any policy without accounting for any unearned premium thereon in the event of the
foreclosure of this Mortgage or 2 conveyance by Borrower in lieu of any such foreclosure. Inthe
event that any of the Leases permits the tenant(s) to self-insure, Borrower shall cause such
tenant(s) to strictly comply with the self-insurance requirements of such Leases.

Lender agrees to make the net proceeds of any insurance available for the repair and
restoration of the property under the terms stated in Paragraph 5 provided:

a 4 uncured Event of Default does not then exist and there is no condition then
existing which v, with the passage of time, the giving of notice or both, constitute an Event of
Default.

(b) The insurance carrier does not claim that liability exists as to the named insured.

{c) Borrower shall have furnished Lender evidence satisfactory to Lender that all
leases of the Property in effect immediately prior to such damage will remain in full force and
effect, subject only 10 abatement of rent during the repair period in accordance with the
provisions of said leases.

(d) Such proceeds are sufficient to complete the rebuilding of restoration of the
Property to a condition of at least equal value and substantially of the same character and
quality as prior to such damage of destruction or, if insufficient, Borrower shall deposit
additional funds with Lender which funds togeinar with such proceeds shall be sufficient in
Lender's judgement to restore and rebuild the Property: as stated above.

) The excess of such proceeds above the amount necessary to complete such
restoration and compensate Borrower for all other losses shall bs applied at Lender’s option on
account of the indebtedness or obligation hereby secured (in/1mverse order of maturity without
payment of any prepayment premium).

Borrower shall have delivered to Lender and Lender chall have reviewed and
approved in writing the plans and specifications for the restoration work and the same shall
have been approved by all governmental authorities having jurisdiction.

Borrower shall have furnished to Lender for Lender's approval a detailed budget
and cost breakdown for restoration work signed by Borrower and describing the nature and type
of expenses and amounts thereof estimated by Borrower for said restoration work including, but
not limited to, the cost of material and supplies, architect and designer fees, general
contractor's fees, and the anticipated monthly disbursement schedule, and Lender shall have
given to- Borrower written approval of such budget and cost breakdown (if Borrower
subsequently determines that its actual expenses differ from its estimated budget, it will 0

advise Lender promptly).

(h) in Lender's reasonable judgment, such restoration work can be completed priof
to the maturity of the Note.
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In the event any of the conditions described above are not or cannot be satisfied, then
such proceeds shall be disposed of as otherwise provided in this paragraph 5. Under no
circumstances shali Lender become obligated to take any action to restore the Property.

All proceeds released or applied by Lender to the restoration of the improvements
pursuant to the provisions of this Paragraph 5 shall be through the title insurance company and
released and/or applied on the cost of restoration (including within the term “restoration” any
repair, reconstruction or alteration) as such restoration progresses, in amounts which shall
gqual ninety (90%) percent of the amounts from time to time certified by an architect approved
by Lender <. have been incurred in such restoration of any and all of said property(i.e., 90% of
ihe total amount expended by the contractor for the project under a contract approved by
Lender and billac by the contractor to Borrower) and performed by a contractor, reasonably
satisfactory to lefdzr-and who shall furnish such corporate surety bond, if any, as may be
reasonably requirea-LY Lender, in accordance with the plans and specifications therefore
previously approved by v ender and the remaining ten (10%) percent upon completion of such
restoration and delivery 10 | ender of evidence reasonably satisfactory to lender that no
mechanics' lien exists with résrect to the work of such restoration; that the restoration work has
been completed in accordance with-plans and specifications for said work approved by Lender;
that all of the leases referred to ahove are in full force and effect, with all tenants in occupancy
and paying full lease rental theretnzer; delivery of Certificate of Occupancy, and that all
governmental approvals required for.the completion of said restoration work have been
obtained and the same are in form and substance reasonably satisfactory to lender.

If within a reasonable period of time after ihe oceurrence of any loss of damage to the
Property Borrower has not complied with the Lendar's conditions or if Borrower shall fail to
commence promptly such repair, restoration or rebuiiding, or if thereafter Borrower fails to carry
out diligently such repair, restoration or rebuilding or is‘delinquent in the payment to mechanics,
materialmen or others of the costs incurred in connectiorwith such work, or if any other
condition of this Paragraph 5 is not satisfied within a reasoriable period of time after the
occurrence of any such loss or damage, then Lender may in zddition to all other rights herein
set forth, and, after giving Borrower at least thirty (30) days' writtzn riotice of the non fulfillment
of one or more of the foregoing conditions and Borrower's failure to curé during said period:

(i) declare that an Event Of Default has occurred and/or apgly gl proceeds to the
payment of any indebtedness hereby secured, and/or

(iy ~ Lender, or any lawfully appointed receiver of the Property, ray at their
respective options, perform or cause to be performed such repair, restoration or rebuilding, and
may take such other steps as they deem advisable to carry out such repair, restoration or
rebuilding, and may enter upon the Property for any of the foregoing purposes, and Borrower
hereby waives, for itself and all others holding under it, any claim against Lender and such
receiver {other than a claim based upon the alleged gross negligence or intentional misconduct
of Lender or any such receiver) arising out of anything done by them or any of them pursuant
to this Paragraph 5 and Lender may in its discretion apply any proceeds held by it to reimburse
itself and/or such receiver for all amounts expended or incurred by it in connection with the
performance of such work, including attorney fees, and any excess costs shall be paid by
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Borrower to Lender and Borrower's obligation to pay such excess costs shall be secured by the
lien of this Mortgage and shall bear interest at the highest rate permitted by law until paid.

6. Condemnation; Eminent Domain. No taking by eminent domain, alteration of the
grade of any street or other injury to or decrease in value of the Property by any public or quasi-
public authority or corporation shall affect Borrower's obligations to pay or perform under the
terms and conditions of the Note, this Mortgage or any other instrument securing the Note.
Borrower shall promptly notify Lender of any action or proceedings relating to any condemnation
or other taking, whether direct or indirect, of the Property, or part thereof, and Borrower shall
appear in and prosecute any such action or proceeding unless otherwise directed by Lender in
writing. Borrower authorizes Lender, at Lender's option, as attorney-in-fact for Borrower, to
commencs, 2ppear in and prosecute, in Lender's or Borrower's name, any action or proceeding
relating to any. condemnation or other taking of the Property, whether direct or indirect, and to
settle or comproriise any claim in connection with such condemnation or other taking. The
proceeds of any awzrd, payment or claim for damages, direct or consequential, in connection with
any condemnation or thzr taking, whether direct or indirect, of the Property, or part thereof, or for
conveyances in lieu of condemnation, are hereby assigned to and shall be-paid to Lender. In the
event all or a substantial portion of the Property shall be damaged or taken through condemnation
or other taking, the entire indebtedness and any other sums secured hereby shall, at the sole
option of Lender, become immediately due and payable.

Borrower authorizes Lender to upblv such awards, payments, proceeds or damages, after
the deduction of Lender's expenses incur:cd in the collection of such amounts, at Lender's option,
to restoration or repair of the Property or to payment of the sums secured by this Mortgage,
whether or not then due, or to fulfil any ot-Bsisower's covenants and agreements contained
herein as Lender may determine, or for any two arnore such purposes, with the balance, if any,
to Borrower. Unless Borrower and Lender otherwise agree in writing, any application of proceeds
to principal shall not extend or postpone the due date ci fhe installments required by the Note or
this Mortgage or change the amount of such installments. Rorrower agrees to execute such
further evidence of assignment of any awards, proceeds, daraages or claims arising in connection
with such condemnation or taking as Lender may require.

7. Preservation and Maintenance of Property. Borrovier_ (a) shall preserve and
maintain the Property in good condition and repair; (b) shall not crmmit or permit waste,
impairment, or deterioration of the Property or any part thereof, (c) shall not zbandon the Property;
(d) shall not commit or permit any action that will increase the risk of fire or ofher hazard to the
Property or any part thereof; (e) shall give Lender prompt notice of any ioss,; damage, or
destruction to the Property or any part thereof; (f) shall restore, repair, or replace picinntly and in
a good and workmanlike manner all or any part of the Property to the equivalent of its original
condition, or such other condition as Lender may approve in writing, in the event of any damage,
injury, or loss thereto, whether or not insurance proceeds are available to cover in whole or in part
the costs of such restoration, repair, or replacement; (g) shall promptly comply with all present and
future laws, ordinances, regulations and requirements of any governmental body applicable to the
Property or any part thereof including, without limitation Title Il of the American with Disabilities
Act, 42 USC §12101, et seq.; (h) shall, if the Property is to be used for purposes normally
requiring professional management, provide or employ such management; (i) shall not remove,
replace, demolish, or materially aiter or enlarge any building, fixture, personal property or other
part of the Property without the prior written consent of the Lender; and (i) shall not institute,
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participate in, or consent to any change in any restrictive covenant, zoning ordinance, of other
public or private restriction limiting the uses that may be made of the Property or any part thereof,

: Borrower may, however, without such prior consent of Lender remove and dispose of, free

from the lien of this Mortgage, such equipment as from time to time may become worn out or
obsolete, provided that either (a) simultaneously with or prior to such removal any such equipment
shall be replaced with other equipment of a value at least equal to that of the replaced equipment
and free from any security interest, reservation of title, or other encumbrance, and by such
removal and replacement Borrower shall be deemed to have subjected such equipment to the lien
of this Mortgage and any appropriate Uniform Commercial Code filings, or (b) any net cash
proceeds reccived from such disposition shall be paid over promptly to the Lender to be applied to
any outstandiri interest, charges and principal due under the Note, this Mortgage and any other
instruments secaring the Note. With respect to any such equipment, Borrower agrees to give
Lender prompt niotice of removal and replacement or receipt of proceeds and to execute and file
such other and furtnzr JUniform Commercial Code documents and filings as Lender may direct or
to pay over the Proceecs.

Subject to the provisions of this section, in any instance where Lender in its sound
discretion determines that any item subject to a security interest under this Mortgage has become
inadequate, obsolete, worn out, U isuitable, undesirable or unnecessary for the operation of the
Property, Lender may, at its expense, remove and dispose of it and substitute and install other
items not necessarily having the same fanition, provided, that such removal and substitution shall
not impair the operating utility and unity of (' Property. Al substituted items shall become a part
of the Property and subject to the lien of the Morage. Any amounts received or allowed Lender
upon the sale or other disposition of the removes-fems of property shall be applied first against
the cost of acquisition and installation of the substitiied items. Nothing herein contained shall be
construed to prevent any tenant or subtenant fromi removing from the Property trade fixtures,
furniture and equipment instailed by it and removable by such tenant under the terms of its lease,
on the condition, however, that the tenant or subtenant-ciiall at.its own cost and expense, repair
any and all damages to the Property resulting from or caused by tae removal thereof.

8. Hazardous Materials, Toxic Substances and Related Niatters.

A Borrower shall not suffer or permit any violation of, and'shall comply with, all
Hazardous Materials Legal Requirements with respect to the Property or any)other property of
Borrower. The term "Hazardous Materials Legal Requirements” shall mean i »ast, present and
future federal, state, county and local laws, bylaws, rules, regulations, codes o: ridinances, and
any judicial or administrative interpretation thereof, including, without limitatian, -all orders,
decrees, judgment and rulings imposed through any public or private enforcement proceedings,
relating to protection of the environment. a lien, Hazardous Materials, or the existence, use,
discharge, release, disposal, remediation, removal, emission, manufacture, generation,
processing, treatment, storage, incineration, transportation, management, or any other handling of
such Hazardous Materials. The term "azardous Materials" shall mean and include any material,
substance or waste: (i) the presence of which (&) requires, or may require, notification to any
person or entity (including, without limitation, any federal, state or other governmental authority),
investigation, remediation or removal, (b) causes or threatens to cause & nuisance, (C) poses or
threatens to pose a hazard to public heaith or safety or to the environment (including, without
limitation, ambient air, surface water, groundwater, land surface or subsurface strata, wetlands,
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wildlife aquatic species, vegetation, and natural resources), {d) constitutes or may constitute a
violation or alleged violation of, or noncompliance or alleged noncompliance with, any Hazardous
Materials Legal Requirements, of (e) may give rise to the imposition of liability or a claim or
demand, under any Hazardous Materials Legal Requirements, including, without limitation, any
ashestos, flammable material, explosive, polychlorinated biphenyl, radioactive substance, other
carcinogen, oil, petroleum product, pollutant, or contaminant that could be a detriment to the
environment, and any other hazardous or toxic material, substance or waste which is defined,
determined or identified as such in any present or future federal, state, county or local laws,
bylaws, rules, regulations, codes or ordinances, or any judicial or administrative interpretation
thereof.

B. Anrrower shall not use, or permit the use of, all or any portion of the Property for
the storage, treaiment, use or disposal of any Hazardous Materials or any substance for which a
license or permit-is.raquired under any Hazardous Materials Legal Requirements except in full

compliance with such iiazardous Materials Legal Requirements in the case of such Hazardous
Materials or substance “yically found in first-class properties of a nature similar to the Property.

C. Without limitatior @xpress or implied upon any other requirements of the Mortgage,
Borrower shall pay all such sums and take all such actions as may be required to avoid or
discharge the imposition of any-lien. on the Property under any Hazardous Materials Legal
Requirements.

D. Borrower shall, at all times, mzintain and use the Property in compliance with all
applicable Legal Reguirements, including, without limitation, those imposed by the federal
Resource Conservation and Recovery Act, the foderal Water Pollution Control Act, the federal
Clean Air Act, and applicable Illinois law, governing ~onnections to and use of sewer systems,
each as the same may be amended from time to time 2iid shall require each tenant or occupant
of the Property to so comply.

E. Borrower shall, at all times, both before and afer'the repayment of the Note, at its
sole cost and expense, indemnify, exonerate and save harmless-Lender against and from all
damages, losses, liabilities, obligations, penalties, claims, litigaticns, demands, defenses,
judgments, sulits, proceedings, costs, disbursements or expenses (i any kind whatsoever,
including, without limitation, attorneys' fees and disbursements and—experts' fees and
disbursements which may, at any time, be imposed upon, incurred by or acecrted or awarded
against Lender and arising from or out of: ‘

(i) any Hazardous Materials on, in, under, from or affecting the Propzrty prior to
the discharge of record of this Mortgage, or prior to the sale thereof at foreclosure by
Lender or the acceptance of a deed in lieu of foreclosure by Lender, all as more
particularly provided for in the separate Unsecured Environmental Indemnity Agreement
dated as of even date given by Borrower to Lender; and’

(i) any liability for damage to any person or property arising out of any act,
omission, negligence or conduct at the Property, or arising or claimed to have arisen out of
any act, omission, negligence or conduct of Borrower or any contractor, sub-contractor,
tenant, occupant or invitee thereof which is in any way related to the Property.

11
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9. Inspection; Professional Management. The Lender and anyone authorized by the
Lender shall have the right to enter and inspect the Property at all reasonable times. If at any time
an Event of Default, as defined in Paragraph 27, occurs and continues for a period of forty-five
(45) days, Lender shall have the option to require the Borrower to employ such professional
management for the Property as Lender may designate or approve, or o install such professional
management at Borrowet's expense. Lender shall have the right to review and approve any
future management contracts affecting the Property.

410. Books and Records. Borrower shall keep and maintain at all times at Borrower's
address stated below, or such other place as Lender may approve in writing, complete and
accurate bouks of accounts and records adequate to reflect correctly the results of the operation
of the Property 2nd copies of all written contracts, leases and other instruments which affect the
Property. Sucin-peoks, records, contracts, leases and other instruments shall be subject to
examination and inspestion at any reasonable time by Lender. Borrower shall furnish to Lender,
within ninety (90) days after the end of each fiscal year of Borrower, financial statements, a
palance sheet, a statemert of income and expenses of the Property and a statement of changes
in financial position, each in reasonable detail and certified by Borrower and, if Lender shall
require, by an independent cei ifad public accountant. Borrower shall furnish, together with the
foregoing financial statements ancat,any other time upon Lender's request, a rent schedule for
the Property, certified by Borrower,-shawing the name of each tenant, and for each tenant, the
space occupied, the lease expiration-Jate, square footage leased, guaranteed annual rentals,
gross sales of tenants on percentage leas«s, any percentage rents or bonus rents paid Borrower
from said leases, common area maintenance 25d contribution, and the status of rent payments.

11. Non-Release of Borrower and Lien: Non-Waiver, Subrogation. From time to time,
Lender may, at Lender's sole option, without giving notice to or obtaining the consent of Borrower,
or Borrower's heirs, successors of assigns or of any junior iienholder, endorsee, surety, OF
guarantor, without liability on Lender's part and nowithstanding Borrower's breach of any
covenant or agreement of Borrower in the Note or this Mortgage, extend the time for payment of
said indebtedness or any part thereof, reduce the payments trer=on, release anyone liable on any
of said indebtedness, accept a renewal note or notes therefor, exte a4 the time for payment of the
outstanding indebtedness or any part thereof, reduce the payments f::sreon, release from the lien
of the Mortgage any part of the Property, take or release other or additicnal security, recover any
part of the Property, consent to any map or plan of the Property, consent 13 the granting of any
easement, or join in any extension or subordination agreement. With Borrcwer s.consent, Lender
may, at Lender's sole option, agree in writing with Borrower to increase the rawe of interest of
period of amortization of the Note or increase the amount of the installments payzol thereunder.
Any actions taken by L ender pursuant to the terms of this Paragraph shall not affect(n¢: obligation
of Borrower or Borrower's heirs, SUCCESSOS, O assigns to pay the sums secured by this Mortgage
and to observe the covenants of Borrower contained herein, shall not affect the guaranty or
endorsement of any person, corporation, partnership or other entity for payment of the
indebtedness secured hereby, and shall not affect the lien or priority of lien hereof on the
Property. Borrower shall pay Lender a reasonable service charge and reimburse Lender's
associated expenses, together with such title insurance premiums and attorney's fees as may be
incurred, at Lender's option, for any such actions.

Any failure by the Lender to insist upon the strict performance by the Borrower of any
terms and provisions hereof shall not be deemed a waiver of any of the terms and provisions

12



0407235104 Page: 13 of 25

'UNOFFICIAL COPY

hereof. Lender, notwithstanding any such failure, shall have the fight thereafter to insist upon
Borrower's strict performance of the terms and provisions of this Mortgage. Neither Borrower nof
any other person of entity now or hereafter obligated for the payment of the whole or any part of
the amounts secured by this Mortgage shall be relieved of such obligation by reason of the failure
of Lender to comply with any request of Borrower or any other person or entity s0 obligated, to
take action to foreciose this Mortgage, or otherwise to enforce any of this Mortgage or of any
obligations secured by this Mortgage. Lender may, at its sole option, resort for payment of the
indebtedness secured hereby to any other security therefor pursuant to this or any other
instrument, including but not limited to any guarantees, in such order and manner as Lender may
elect.

Any foioearance by Lender in exercising any right or remedy hereunder, or otherwise
afforded by applicebie law, shall not be a waiver of or preclude the exercise of any right or
remedy. The acuepiance by Lender of payment of a lesser amount due or of any sum after the
due date for such payient shall not be a waiver of Lender's right to either require prompt
payment when due of aliotner sums S0 secured or to consider such failure an Event of Default, as

defined below.

Lender shall be subrogated 1c, any encumbrance, lien, claim or demand (including all the
rights therein and security for the payment thereof) paid or discharged with the proceeds of the
indebtedness secured hereby, or by Lericer under the provisions hereof.

12.  Estoppel Certificates. Borrawer-shall, within ten (10) days after written request
from Lender, furnish a written statement, duly acknowledged, setting forth the unpaid principal of
and interest on, the Note, and any other sums serured hereunder, and whether any right of set
off, counterclaim or other defense exists against such orincipal and interest or other sums.

13. Uniform Commercial Code Security Agreement. (a) This Mortgage is intended to
be a security agreement pursuant to the llinois Uniform Corimercial Code for any of the items
specified above as part of the Property which, under applicatie law, may be subject to a security
interest pursuant to said Uniform Commercial Code. In consideration of the loan from Lender and
to further secure repayment of the same, Borrower hereby grants Lerder.a security interest in the
said items and their products, proceeds, substitutions and additions. narrower agrees Lender
may file this instrument, or a copy hereof, as a financing statement for any of the items specified
as part of the Property. In addition, Borrower agrees {0 execute and deliver to Lender, upon
Lender's request, any financing statements, as well as extensions, renewals’ 2iid amendments
thereof, other security instruments, and reproductions of this Mortgage in suct form as Lender .
may require to perfect a security interest with respect to said items. Borrower shaiipay all costs,
taxes, expenses and reasonable attorney's fees for filing such financing statements and any
extensions, renewals, amendments and releases thereof, and shall pay all reasonable costs and
expenses of any record searches for financing statements Lender may reasonably require.
Without the prior written consent of Lender, Borrower shall not create or suffer to be created any
other security interest in said items, including replacements and additions thereto. Upon
Borrower's breach of any covenant or agreement of Borrower contained in this Mortgage,
including the covenants to pay when due all sums secured by this Mortgage, Lender shall have
the remedies of a secured party under the said Uniform Commercial Code and, at Lender's
option, may also invoke the remedies provided in Paragraph 27 of this Mortgage as to such items.
In exercising any of said remedies, Lender may proceed against the items of real property and
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any items of personal property o Contracts specified above as part of the Property separately or
together and in any order whatsoever, without in any way affecting the availability of Lender's
remedies under the said Uniform Commercial Code or of the remedies provided in this Mortgage.
Compliance with Uniform Commercial Code requirements relating to personal property shall not
be construed as altering in any way the rights of Lender as determined by this instrument under
any other statutes or laws of the applicable state, but is declared to be solely for the protection of
Lender in the event that such compliance is at any time held to be necessary to presernve the
priority of Lender's security interests in any items of personalty, the Contracts, or in the Rents
against any other claim. Borrower will on demand deliver all financing statements that may from
time to time be required by Lender to establish and perfect the priority of Borrower's security
interest in e Property and shall pay all expenses incurred by Lender in connection with the
renewal or exiensions of any financing statements executed in connection with the Property.
Borrower shall give-advance written notice of any proposed change in Borrower's name, identity
or structure and ‘wii zrecute and deliver to Lender prior to or concurrently with such change all
additional financing stztements that Lender may require to establish and perfect the priority of
Lender's security interest,

(b) Borrower desires-ard intends that this Mortgage also constitutes a fixture filing
between Borrower as Debtor and tender as Secured party, as defined in the lllinois Uniform
Commercial Code. To this end, Borrower acknowledges (i) that this Mortgage covers goods
which are or are to become fixtures or ine Property; (i) a financing statement is to be recorded in
the real estate records; (i) Borrower is-ira record owner of such property; and (iv) products of
collateral are also covered. Except as provizad herein, no financing statement covering the
personal property or any portion is on file in &y public office. Borrower will not remove or permit
the removal of the collateral or any part theregt viithout the prior written permission of Lender,
provided that obsolete and worn-out articles may e trmoved concurrently with the replacement
or renewal thereof of property of at least equal valuz and usefulness in the operation of the

premises.

14. Leases and Absolute Assignment Thereof. |i¢hz Property is leased or rented by
Borrower to a tenant or tenants, Borrower shall fully comply wwith and observe Borrower's
obligations under any such leases or rental agreements affecting ‘na Property. Borrower, at
Lender's request, shall furnish Lender with executed copies of all leases and rental agreements
now existing or hereafter made of all or any part of the Property. All leases and rental agreements
now or hereafter entered into will be in form and substance subject to the aoproval of Lender. At
Lender's sole option, any or all leases of the Property shall specifically provice wnat such leases
are subordinate to this Mortgage; that the tenant attorns to Lender; that such attornment shall be
effective upon Lender's acquisition of title to the Property; that the tenant agrees to exzcute such
further evidences of attornment as Lender may from time to time request; that the attornment of
any tenant shall not be terminated by foreclosure; and that Lender may, at Lender's sole option,
accept or reject such attornments. |f Borrower becomes aware that any tenant proposes to do, or
is doing, any act or thing which may give rise to any right of set-off against rent, Borrower shall (i)
take such steps as shall be reasonably calculated to prevent the accrual of any right to a set-off
against rent, (if) notify Lender thereof and of the amount of said set-offs, and (iii) within ten (10)
days after such accrual, reimburse the tenant who shalil have acquired such right to set-off or take
such steps as shall effectively discharge such set-off and as shall assure that rents thereafter due
shall continue to be payable without set-off deduction.
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Borrower hereby agrees that Borrower will not do, without the prior written consent of
Lender, any of the foilowing:

(a}) Cance! any such lease or rental agreement or accept a surrender thereof unless
Borrower and the tenant shall execute a new lease or rental agreement which shall go into
effect prior tc or simultaneously with said canceliation and surrender, said new lease or
rental agreement to provide for a rental not less than the rent payable under the canceled
lease or rental agreement which shall not diminish the tenant's obligation to pay taxes and
insurance to the extent that such obligations may exist under the canceled lease of rental
agreement, and which new lease or rental agreement shali runto a date which shall not be
prici tn/ihe expiration of the said canceled lease or rental agreement. Borrower covenants
and agreas to assign said new lease or rental agreement to Lender in the same form and
manner 2% F2orrower assigned the said canceled lease or rental agreement;

(b} Modify- iy, such lease of rental agreement, either orally or in writing, so as to
decrease the te’ of the lease or rental agreement, reduce the rent or diminish the
obligation of the tenant with regard to the payment of taxes and insurance or maintenance
of the Property or any £’ ihereof;

() Consent to an assignment of fhe tenant's interest in said lease or rental agreement
which will relieve the tenant of hanility for the payment of rent and the performance of the
terms and conditions of the lease-0” rental agreement;

(d) Permit the payment of rent in‘any medium other than lawful money of the United
States; permit the payment of any rent 1n0.© than thirty (30) days in advance of the due
date thereof or anticipate, discount, compremise, forgive, encumber or assign the rents or
any part thereof, or any lease, rental agreement; ¢ any interest therein;

()  Accepta surrender or abandonment or vacatiei of the Property or any part thereof
prior to the end of the term of the lease or rental agreemeiit,

Any of the above acts, if done without the written consent of Lender, shall be null and void.

Borrower hereby absolutely assigns to Lender ali leases, income; rents, issues and profits,
including tenant security deposits (whether held by Borrower or others or ir, a trust account), from
the Property as additiona! security for the payment of the indebtedness hereby secured and full
performance of the undertakings of the Borrower hereunder. Lender is given: @ prior and
continuing lien thereon, and Borrower hereby appoints Lender as its attorney to coltc:et such rents
and profits with or without suit and apply the same (less expenses of collection) to said
indebtedness and the performance of said undertakings in such manner as Lender may desire.
However Lender covenants and agrees with Borrower, that, until an Event of Default shall occur,
Borrower may receive and collect all the said rents, issues and profits. This assignment shall be
irrevocable and shall be in addition to other remedies herein provided for in event of default and
may be put into effect by Lender independently of or concurrently with any of said remedies.

If an Event of Default shall occur, Borrower hereby authorizes Lender at its option to enter

upon the Property by its officers, agents, or employees for the collection of the rents and for the
operation and maintenance of the Property, Borrower hereby authorizing Lender in general to
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perform all acts necessary for the operation and maintenance of the Property or any part thereof
in the same manner and to the same extent that Borrower might reasonably so act. Lender shall,
after payment of all proper charges and expenses, credit the net amount of income which it may
receive by virtue of the assignment and from the Property, to any amounts due Lender from
Borrower under the terms and provisions of the Note and this Mortgage. The manner of the
application of such net income and the item which shall be credited shall be within the sole

discretion of Lender.

Borrower hereby covenants and warrants to Lender that Borrower has not executed any
prior assignment of any such lease, rental agreement, or rentals, nor has Borrower performed any
acts or executed any other instrument which might prevent Lender from operating under any of
the terms and-conditions of this assignment, of which would limit Lender in such operation; and
Borrower further-covenants and warrants to Lender that Borrower has not executed or granted
any modification winatsver of any such lease of rental agreement, either orally or in writing, and
that each such lease ol /ental agreement is In full force and effect according to its original terms,
and that there aré no defaults now existing under each such lease or rental agreement.

Borrower consents that’a:y tenant under any lease or rental agreement, upon demand
and notice from Lender of an Evertof Default as defined below, shall pay any rents, issues and
profits under such lease or rentai anreement to Lender without liability to the tenant for the

]

determination of the actual occurrence 2f an Event of Default, as defined below, claimed by
Lender.

Lender shall have the right to assign Burrower's right, title and interest in any such lease or
rental agreement to any subsequent holder of (this. Mortgage and to assign the same to any
person acquiring title to the Property through forectaedre or otherwise. After Borrower shall have
been barred and foreclosed of all right, title, interest ans =quity of redemption in the Property, N0
assignee of the Borrower's interest in any such lease or-rental agreement shall be liable to
account to Borrower for the rents, income and profits thereafte: ascruing.

Borrower agrees to indemnify and hoid Lender harmless ¢t and from any and all liability,
loss or damage which Lender may incur under any such lease or ienial agreement or by reason
of this Paragraph, and of and from any and all claims and demande whatsoever which may be
asserted against Lender by reason of any alleged obligation or undertz«ino.to be performed or
discharged by Lender under any such lease, rental agreement, or this Paragraph. Nothing herein
contained shall be construed to bind Lender to the performance of any of the term: and provisions
contained in any such lease or rental agreement, or otherwise to impose iy obligation on
Lender. Prior to actual entry and taking possession of the Property by Lender, tiiis essignment
shall not operate to place responsibility for control, care, management, or repair of the Property
upon Lender, nor for the carrying out of any of the terms and provisions of any such lease oOr
rental agreement. Exercise of Lender's rights reserved under Paragraph 9 hereof shall not be
deemed to be taking possession of the Property by Lender hereunder. Should Lender incur any
liability mentioned in this Paragraph, or 1oss of damage under any such lease or rental agreement,
or in the defense of any such claims or demands, Borrower shall immediately upon demand
reimburse Lender for the amount thereof, including costs and expenses and reasonable attorney's
fees, and Lender may retain possession and collect the rents, income and profits and, from time
to time, apply them in or toward satisfaction of or reimbursement for said loss or damage.
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15.  Remedies Cumulative; _Marshaling. Each of the rights of Lender under this
Mortgage or the Note and each and every other document or instrument now or hereafter
evidencing or securing the indebtedness hereby secured, is separate and distinct from and
cumulative to all other rights herein and therein granted, and all other rights which Lender may
have in law or equity, and no such right shall be exclusive of any other.

Notwithstanding the existence of any other security interests in the Property held by
Lender or by any other party, Lender shall have the right to determine the order in which any or all
of the Property shall be subjected to the remedies provided herein. Lender shall have the right 10
determine the.order in which any or all portions of the indebtedness secured hereby are satisfied
from the procezds realized upon the exercise of the remedies provided herein. Borrower, any
party who corsents to this Mortgage, and any party who now or, hereafter acquires 2 security
interest in the Prapctty and who has actual or constructive notice hereof hereby waives any and
all right to require trie ‘narshaling of assets in connection with the exercise of any of the remedies
permitted by applicabigiav: of provided herein.

16. Performance _by-Lender. Lender shall have the right, but not the obligation, at its
sole option, upon the occurrenics of an Event of Default, as defined below, to perform any of
Borrower's covenants, agresmen’s and obligations hereunder and all costs and expenses
incurred by Lender in connection tharawith, and reasonable attorneys' fees, with interest thereon
at the rate set forth in the Note or at aily rate selected by the Lender up 1o fhe highest legal rate
permitted, shall be immediately due from {4 Borrower and become indebtedness of the Borrower
secured by this Mortgage. Lender shall be the. sole judge of the necessity for any actions so
taken by it and the amount necessary to be paid or incurred by Lender {o remedy any Event of
Default. Lender hereby has the right, but not the okligation, to enter upon and to authorize others
to enter upon the Property or any part thereof for thz nurpose of curing, in whole or in part, any
Event of Default, as defined in Paragraph 27, without thereby becoming liable to Borrower or any
person in possession hoiding under Borrower.

17. Statute of Limitations, Homestead; Appraisal. -Borrower hereby waives any right
to assert any statute of limitations as a bar to the enforcement 0T 4he lien of this Mortgage or to
any action brought to enforce the Note or any other obligation secu= by this Mortgage or any
provision hereof. Borrower further waives any and all rights of homestead exemption in the
Property and any rights of appraisal of the Property. In the event of foreciostre pursuant to the
terms of this Mortgage, Lender may, at Lender's scle option, obtain an appraisal of the Property
and any funds expended by Lender for such purpose shall become indebtednese of the Borrower
secured by this Mortgage.

18. Further Assurances. Upon Lender's request, from time to time, Borrower shall, at
Borrower's expense, execute, deliver and when and where appropriate, record, file, rerecord of
refile all such further mortgages, instruments of further assurance, certificates and other
documents as Lender may consider necessary or desirable in order to effectuate, complete,
perfect, continue and preserve the obligations of Borrower under the Note, this Morigage and any
other instrument securing the Note and the lien of this Mortgage as a first and prior lien upon all of
the Property, whether now owned or hereafter acquired by Borrower. Upon any failure by
Borrower to do so, Lender may, at Borrower's expense, make, execute, record, file, rerecord or

refile any and all such mortgages, instruments, certificates and documents for and in the name of
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Borrower, and Borrower hereby irrevocably appoints Lender the agent and attorney-in-fact of
Borrower to do so.

19.  Appointment of Receiver; Taking Possession. Upon the occurrence of any Event
of Default, Lender may at its sole option apply for the appointment of a receiver of the rents and
profits of the Property without notice and shall be entitled to the appointment of a receiver as a
matter of right without regard to the value of the Property as security for the amounts due Lender
or the solvency of any persen or entity liable for the payment of such amounts.

Upon 2 ocourrence of an Event of Default, Lender may enter upon and take possession
of the Property without the appointment of a receiver, or an application therefor, and collect and
receive the rents, incomes, issues and profits of and from the Property, and Lender is hereby
constituted and aprointed as the attorney in fact of Borrower to manage and operate the Property
and to collect such gums. After deducting from the sums s0 collected all expenses of taking,
holding, managing anc operating the Property (including compensation for the services of all
persons employed for any Af-such purposes), the net amount soO collected shall be applied toward
the amount secured hereby; picvided, however, that nothing herein contained shall be construed
to obligate Lender to discharge o perform the duties of a landlord to any tenant or to impose any
liability upon Lender as the result ¢i ary exercise by Lender of its rights under this Mortgage, and
Lender shall be liable to account uriy) for the rents, income and profits actually received by
L ender, Borrower hereby agreeing to 1rde mnify Lender and to hold Lender harmless from and
against any and all liability, ioss, damag=, cost and expenses, including but not limited to
reasonable attorney's fees and costs of court /arsing out of Lender's exercise of its rights under
this Mortgage, other than for accounting for such rents, income and profits actually received.

20. Sale in Whole of Patt. In the evert-ofany sale under this Mortgage by judicial
proceeding of otherwise, the Property may be sold together as one unit or in such parts or
parcels, manner or order as to real, personal, or mive +-property comprising the Property as
Lender in its sole discretion may elect.

24,  Taxon Liens. In the event of the passagé after the Aate of this Mortgage of any
law of the State of linois, deducting from the value of the Property < the purposes of taxation
any lien thergon or changing in any way the laws for the taxation of moligages or debts secured
by mortgage for the State or local purposes or the manner of the collection of-any such taxes, and
imposing a tax, either directly or indirectly, on this Mortgage, the Note, or the inerest thereon, the
Lender shall have the right to declare the principal sum and interest due on a da'<c to be specified
by not less than 60 days' written notice to the Borrower by the Lender; provides:, NOWEVEr, that
such election shall be ineffective if the Borrower is permitted Dy law, without any pefiaity or other
disadvantage thereby acoruing to Grantee, to pay the whole of such tax in addition to all other
payments required hereunder and if the Borrower, prior to such specified date, does pay such tax
and agrees to pay any such tax when thereafter levied -oF assessed against the Property, and
such agreement shall constitute a modification of this Mortgage.

22.  Costs of Enforcement.  If Lender incurs or expends any amounts, including
reasonable attorney’s fees, whether in connection with any action or proceeding oOf not, to sustain
the lien of this Mortgage of its priority, or 1o protect or enforce any of its rights hereunder, or to
recover any indebtedness hereby secured, or for any title examination or iitie insurance policy
relating to the title to the Property, or as a party plaintiff or defendant in any action or proceeding
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affecting or relating to the Property, the Note, the Mortgage or any amount secured thereby, all
such sums shall on notice and demand be paid by Borrower, together with interest thereon at the
rate set forth in the Note and shall be a lien on the Property prior to any right or title to, interest in,
or claim upon, the Property subordinate to the lien of this Mortgage, and payment of the same
shall be secured by this Mortgage. In any action or proceeding to foreclose this Mortgage, or to
recover or collect the debt secured hereby, the provisions of law concerning the recovery of costs,
disbursements and allowances shall prevail unaffected by this Paragraph.

23, Future Advances. This Mortgage secures payment of the Note, including any
future advances made thereunder, readvances subsequently made, any other amounts due under
this Mortgage or any other instrument securing payment of the Note, and any additional
indebtednessof the Borrower to the Lender, whether or not incurred or becoming payable
hereunder and.whether as future advances or otherwise, together with any renewals,
replacements, riodifiaations or extensions of the Note or other indebtedness; provided, however,
that nothing contained herein shall create an obligation on the part of Lender to make future
advances or readvances ‘o Borrower and the maximum amount of all indebtedness outstanding
at any one time secured nerehy shall not exceed twice the face amount of the Note, plus interest
thereon, and plus all charges.and expenses of collection incurred by Lender, including court costs
and reasonable attorney’s fees. '

24 Payment By One Ctlicer Deemed Pavment By All. Any payment made in
accordance with this Mortgage by any pérson or entity or by any stockholder, officer or director of
a corporation that is at any time liable for the-payment of the whole or any part of the amounts
now or hereafter secured by this Mortgage, cr.by any other person whose interest in the Property
might be prejudiced by a failure to make such pavr.ient, shail be deemed. as between Lender and
all persons or entities that may at any time be liable 23 aforesaid or may own the Property, to have
been made on behalf of all such persons and entities.

25 Documentary Stamps and Tax. Borrower hereby agrees to pay for any
documentary stamps or other tax now or hereafter required ty-any state, local or federal law or
regulation to be paid in connection with the Note, Mortgage, or any inatrument securing payment
of the Note together with any interest or penalties imposed in connectizn therewith.

26.  Event of Default; Acceleration. Upon Borrower's default in payment or Borrower's
failure, in whole or in part, to perform any of the terms and conditions of the Ncte, this Mortgage,
or any other instrument securing the Note, including, but not limited to, payment of taxes and
maintenance of insurance, all of which shall be deemed to be material and Events of Default
hereunder, Lender may, at its sole option, and without prior notice to Borrower, declarz the whole
of the principal and interest immediately due and payable. In addition thereto, if Borrower shall
voluntarily file a petition under the Federal Bankruptcy Act, as such Act may from time to time be
amended, or under any similar or successor federal statute relating to bankruptcy, insolvency,
arrangements or reorganizations, of under any state bankruptcy or insolvency act, or file an
answer in an involuntary proceeding admitting insolvency or inability to pay debts, or if Borrower
shall fail to obtain a vacation or stay of involuntary proceedings brought for the reorganization,
dissolution or liquidation of Borrower, or if Borrower shall be adjudged a bankrupt, or if a trustee or
receiver shall be appointed for Borrower or Borrower's property, or if the Property shall become
subject to the jurisdiction of a Federal bankruptcy court or similar state court, or if Borrower shall
make an assignment for the benefit of Borrower's creditors, or if there is an attachment, execution
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or other judicial seizure of any portion of Borrower's assets and such seizure is not discharged
within (10) ten days, then Lender may, at Lender's option, declare all of the sums secured by this
Mortgage to be immediately due and payable without prior notice to Borrower, and Lender may
foreclose this Mortgage of invoke any other remedies permitted under this Mortgage or by
applicable law. The events, actions and omissions specified above based upon which Lender
may take any action hereunder are sometimes in this Morigage collectively referred to as Events

of Default and severally as an Event of Default.

Any attorney’s fees and other expenses incurred by Lender in connection with any of the
foregoing shall be additional indebtedness of Borrower secured by the within Mortgage.

27.  Additional Remedies. Lender shall have the right to enforce any legal or equitable
remedy against ‘ne Borrower and to sue for any sums, whether interest, damages for failure to
pay principal or any installment thereof, taxes, €SCTOWS, insurance, installments of principal, or any
other sums required tc'be paid under the terms of this Mortgage, as the same become due,
without regard to whether or not the principal sum secured or any other sums secured by this
Mortgage shall be due ans -without prejudice to the right of the Lender thereafter to enforce any
appropriate remedy against Barrower including but not limited to an action of foreclosure, or any
other action, for an Event of Default existing at the time such earlier action was commenced:
Lender shall have the right to apply all or any part of any funds held by Lender pursuant to
Paragraph 3 hereof to the payment of(the: debt secured hereby and to any other amounts payable
under the Note, this Mortgage, or any cther instrument now or hereafter evidencing or securing
said debt, or any one or more thereof in whio @ or in part, in such manner as Lender may elect.

og  Transfers of Property. Borrower shall not, without the prior written approval of
Lender, and compliance with ali conditions stated parein, permit any sale, conveyanice, transfer,
lease, or further encumbrance of all or any part of ol iterest in the Property. Borrower shall not
acquire any part of the Property subject to any security interest, conditional sale contract, title
retention arrangement or other charge or lien taking precedenca.over the security titie and interest
hereby conveyed or created.

in no event, however, uniess Lender agrees in writing, shaii-any sale, assignment, or
transfer or assumption by a transferee relieve Borrower of any sbligations, covenants, of
agreements under the terms of the Note, the within Mortgage, or any \nstrument securing the
Note.

If all or any part of the Property or any interest therein is sold of transferred by the
Borrower without the Lender's prior written consent, Lender may, at Lender's sole aprian, declare
all the sums secured by this Mortgage to be immediately due and payable. The Lenag! shall have
waived, however, such option to accelerate if, prior to the sale or transfer, the Lender and the
person to whom the Property is to be sold or transferred reach agreement in writing that the credit
of such person is satisfactory to the Lender and that the interest rate payable on the sums
secured by this Mortgage shall be at such rate as the Lender shall request. If the Lender has
waived the option to accelerate provided in this Paragraph and if the Borrower's successor in
interest has executed a written assumption agreement accepted in writing by the Lender, the
Lender shall release the Borrower from all obligations under this Mortgage and under the Note.
Lender may charge at its option, a transfer fee equal to a maximum of one percent (1%) of the
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outstanding principal balance at the time of the request. Any such transfer fee is in addition to any
other services fees Lender may elect to charge with respect to other servicing request.

Notwithstanding anything to the contrary contained herein, a transfer of the Property to
related entities of the Borrower shall be permitted provided Lender receives prior written notice
and Borrower provides to Lender all necessary documentation to effectuate the transfer and
change on Lender's records. No transfer fee shall be applicable for such a transfer except that
Lender may charge a service transaction fee not to exceed five hundred dollars ($500.00).

29.  Notice. Except as otherwise provided by law, any notice required to be given shall
be in writing sent by prepaid mail, registered or certified, return receipt requested, to the address
of the party ic be notified as stated above, or to such other address as the respective parties may
designate bynrtice to the other as provided herein. Any such notice shall be effective as of the
date of mailing iri conformance with the terms of this provision. If Borrower consists of more than
one person or entiiy, Nstice to one at the address stated above shall be notice to all such persons
or entities. In the evert 1at Lender is required or permitted to give any notice to Borrower under
the Illinois Uniform Comreicial Code, ten (10) days' notice hereunder shall be deemed to be
sufficient. Nothing contained in this Paragraph shall be construed to require any notice from
l.ender to Borrower not otherwise specifically provided for in this Mortgage. '

Borrower agrees to give Lencer written notice of any action or inaction by Lender, or any
agent or attorney of Lender, in connection with this Mortgage or the Loan that may be actionable
against Lender or any agent or attorney o1 Lender or a defense to payment of the Note for any
reason, including, but not limited to, commissioniof a tort or violation of any contractual duty or
duty implied by law. Borrower agrees that un'ess such notice is duly given as promptly as
possible (and in any event within ten (10) days after Berrower has knowledge, or with the exercise
of reasonable diligence should have had knowledge, ¢l ahv such action or inaction) Borrower shall
not assert, and Borrower shali be deemed to have waiveq, 4ny claim or defense arising therefrom.

30. Binding Effect: Joint and Several Liability; Definitizns. Captions. This Mortgage
shall be binding upon and inure to the benefit of the Lender anu Borrower and their respective
heirs, successors and assigns, subject to Paragraph 29 hereof, an< the terms Borrower and
Lender shall include such heirs, successors and assigns.

If Borrower consists of more than one person or entity, all such persoas cr entities shall be
jointly and severally liable under the terms and conditions of this Mortgage.

Whenever used herein and appropriate, the singular shall include the plurai, the plural
shall include the singular, and any gender shall include the others. The terms *hereof’, “herein”
and “herewith” and words of similar import shall, unless ctherwise stated, by construed to refer to

“this Mortgage as a whole (including all of the Schedules and Exhibits and not to any particular
provision of this Mortgage. The word “including” and word of similar import when used in this
Mortgage shall mean “including, without limitation” unless the context otherwise requires or unless
otherwise specified. The term "Borrower" shall mean the Borrower and any subsequent owner or
owners of the Property. If Borrower is a partnership, whether general or limited, each reference to
any interest of Borrower in any real or personal property, Rents, Proceeds, Contracts or other
matter shall also be deemed to refer to the interest, if any, of each and every partner of Borrower
therein. The term "Mortgage" shall include the terms and provisions of this instrument, including
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but not limited to the provisions for assignment of leases and Uniform Commercial Code security
agreement. The term “attorney fees” or any similar term shall include all reasonable attorney fees
incurred by any attorney, law firm or Lender's in-house legal department representing Lender in
connection with any Events of Default or in connection with any item referenced in Paragraph 22
(Costs of Enforcement) at such attorneys or law firms then prevailing hourly rates or in the case of
in-house attorneys such prevailing hourly rates as normally allocated by Lender to such attorneys.

The captions in this Mortgage are for convenience only and shall not be deemed to be part
of this Mortgage or construed as in any manner limiting the terms and provisions of this Mortgage
to which they relate.

31/ Amendments. Except as otherwise provided, this Mortgage shall not be amended,
modified, or changed except in writing with the same formalities as this Mortgage, signed by the
party against whiuni enforcement of the amendment, modification or change is sought.

32.  Governiioiaw; Severability. This Mortgage shall be governed by the law of the
state in which the Property is located. Notwithstanding anything herein to the contrary, all
provisions of this Mortgage granting to any party remedies or the benefits of any waiver, self-help
or other similar provisions shail-be read to provide that the same are available only to the extent
permitted by applicable law. If any term or provision of this Mortgage, the Note, or any instrument
securing the Note or the application inereof to any person, entity, or circumstance shall, to any
extent be invalid or unenforceable, the ramaining terms and provisions of this Mortgage, the Note,
or any instrument securing the Note and-tie application thereof, shall not be affected and shail
remain in full force and effect and to such exte/it shall be severable.

In the event that any applicable law limiirig.the amount of interest or other charges
permitted to be collected from Borrower is interpretzd so that any charge provided for in this
Mortgage, in the Note or in any instrument securing the Note, whether considered separately or
together with other charges levied in connection with this Mortzage, the Note and any instrument
securing the Note, violates such law, and Borrower is entithed to-the benefit of such law, such
charge is hereby reduced to the extent necessary to eliminate such violation. The amounts, if
any, previously paid to Lender in excess of the amounts payabie tc Lender pursuant to such
charges as reduced shall be applied by Lender to reduce the principal of the indebtedness
evidenced by the Note. For the purpose of determining whether any anplicable taw limiting the
amount of interest or other charges permitted to be collected from Borrower nas been violated, all
indebtedness which is secured by this Mortgage or evidenced by the Note and w'hich constitutes
interest, as well as all other charges levied in connection with such indebtedness »which constitute
interest, shall be deemed to be allocated and spread over the stated term of the Wcte. Unless
otherwise required by applicable law, such allocation and spreading shall be effected in such a
manner that the rate of interest computed thereby is uniform throughout the stated term of the

Note.

33.  Release. Upon payment of all sums secured by this Mortgage and any other
instrument securing same and upon performance by Borrower in accordance with the terms of the
within Mortgage, the Note and any instrument securing payment of the Note, this Mortgage shall
become null and void, and Lender shall release this Mortgage in the manner provided by law.
Borrower shall pay Lender’s reasonable costs incurred in releasing this Mortgage.
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34. Additional Provisions.

A The aggregate amount of the indebtedness secured by this Mortgage shall at no
time exceed Two Million Nine Hundred Thousand Dollars ($2,900,000.00).

B. The Borrower hereby covenants and agrees that it will not at any time insist upon
or plead, or in any manner whatever claim or take any advantage of, any stay, exemption or
extension law or any so-called "Moratorium Law" now or at any time hereafter in force, nor claim,
take or insist upon the benefit or advantage of or from any law now or hereafter in force providing
for the valuation or appraisement of the Property, or any part thereof, prior to any sale or sales
thereof to be-made pursuant to any provisions herein contained, or to decree judgment or order of
any court of competent jurisdiction; or, after such sale or sales, claim or exercise any rights under
any statute now-or hereafter in force to redeem the property so sold, or any part thereof, or
relating to the marsnalling thereof, upon foreclosure sale or other enforcement hereof; and without
limiting the foregoirig; the Borrower hereby expressly waives any and all rights of redemption from
foreclosure or sale, it znv; under any order or decree of foreclosure of this Mortgage, on its own
behalf and on behalf of each and every person, it being the intent hereof that any and all such
rights of redemption of the Riortgagor and of all other persons are and shall be deemed to be
hereby waived to the full extent permitted by the provisions of 735 ILCS 5/15-1101, et seq., or
other applicable law or replacemert statutes.

C. Notwithstanding anything ‘o the contrary in this Mortgage or in any other
instrument evidencing or securing the incciedness evidenced by the Note, or in any action or
proceeding brought to enforce the obligation o Eorrower to pay any indebtedness evidenced by
the Note, to enforce the obligation of Borrowerie-pay any indebtedness or obligation created or
secured by the Mortgage, or to exercise any right »i foreclosure contained in this Mortgage, the
judgment or decree shall be enforceable against Boriower only to the extent of the interest of
Borrower in the Property described in this Mortgage, ana eny such judgment shall not be subject
to the execution on, nor a lien on, any assets of Borrowei other.than its interest in said Property;
provided, however, that nothing herein contained shall be decmed to be a release or impairment
of said indebtedness or the security therefore intended by the fiiortgage, or any other security
agreement, or be deemed to preclude Holder from foreclosing the wisrtgage, or from enforcing
any of Holder's rights or remedies thereunder or under any seculity agreement, or naming
Borrower as party defendants for the purpose of protecting, defendirg or perfecting Holder's
interest in the Property secured by this Mortgage. |t being specifically understood and agreed that
Borrower shall have no personal liability for the payment of the Note and thit Anader shall look
only to the Property described in this Mortgage for the payment of the indebtedrieas evidenced
hereby. However, notwithstanding the above, Borrower shall be fully obligated to<iender for
waste, fraud, failure to pay taxes or insurance premiums, misapplication of renis, security
deposits, insurance claim payments, condemnation awards or other such sums arising with
respect to the Property secured by the Mortgage and collected by Borrower, as well as criminal
misconduct. The foregoing shall not limit the liability of Borrower to pay all reasonable attorney's
fees and all costs and expenses of Lender as a result of (i) any termination, cancellation or
material modification of any lease without Lender’s prior written consent; (i) any failure to pay and
discharge in accordance with the Mortgage all statutory liens for labor, materials, or services
performed for the benefit of the Property, (iii) other payments, directly or indirectly paid to or
received by Borrowers general partners, limited partners, shareholders, members, other equity
interest holders, or other direct or indirect affiliates or any managers of the Property in violation of
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any provision of the Mortgage or other loan documents (iv) any foreclosure or other proceeding to
enforce any lien or security interest of Lender against any Property securing the indebtedness (v)
any bankruptcy case filed by Borrower, and (vi) enforcement of Lender's rights under this
Paragraph. It being intended that Borrower shall be personally liable and obligated hereunder for,
and to the full extent of, any and all such amounts and that Lender shall not be limited or restricted
in any way in enforcing such personal liabilities and obligations of Borrower. Nothing in this
Paragraph shal! be deemed or construed to limit or affect in any manner whatsoever any rights of
Lender to enforce and collect against the Borrower the obligations and undertakings contained in
any guaranty, environmental indemnity or any other indemnity in which personal liability is
intended to exist. The provisions of this non-recourse provision shall be applicable to all
successors 2ad assigns.

D. s expressly understood and agreed by and between the parties hereto, anything
herein to the critirary notwithstanding, that each and all of the warranties, indemnities,
representations, covznants, undertakings and agreements herein made on the part of Cole Taylor
Bank, as Trustee (th¢ “Trustee”) while in form purporting to be the warranties, indemnities,
representations, covenants,-undertakings and agreements of said Trustee are nevertheless each
and every one of them, ‘made and intended not as personal warranties, indemnities,
representations, covenants, undertakings and agreements by the Trustee or for the purpose or
with the intention of binding said T ustee personally but are made and intended for the purpose of
binding only that portion of the Prope:ty specifically described in this Security Instrument, and this
instrument is executed and delivered by szid Trustee not in its own right, but solely in the exercise
of the powers conferred upon it as sucn Trustee, and that no personal liability or personal
responsibility is assumed by nor shall at any tine e asserted or enforceable against the Trustee,
or any of the beneficiaries under that certain Trusi Agreement dated April 1, 1980, on account of
this instrument or on account of any warranty, indemmnity, representation, covenant, undertaking or
agreement of the said Trustee in this instrument containad, either expressed or implied, all such
personal liability, if any, being expressly waived and relezsed.

IN WITNESS WHEREQF, Borrower has executed this. Morigage on the day and year first
above written.

Cole Taylor Bank,- suctessor trustee to
Harris Trust and Savirgs Bank, not
personally but solely as trusize under trust
agreement dated April 1, 1980 and known as
Trust No. 4%

By: // -

Name: ¥  Mério V. Gotanco

ts: / Vl?é President

/

24



0407235104 Page: 25 of 25

UNOFFICIAL COPY

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

| the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that Mario V. Gotanco the Ve Pr&sident or gole Taylor Bank,
personally known to me to be the same person whose name is subscribed to the foregoing
instrument as such Vice Presidemt’  of said Bank, appeared before me in person and
acknowledged that he/she signed and delivered the said instrument as histher own free and
voluntary act’and as the free and voluntary act of said Bank for the uses and purposes therein set

forth.

Given und<r iny hand and notarial seal this g)K/ day of /ff"’% , 2004.

"OFFICIAL SEAL"
LiNoA L HORCHER s
NOTARY PURLC STATE OF ILLINOIS |

My Commission Exp My Gommission Zxpires 09/18/2006 {

Notary Public

W R
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