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MORTGAGE, ASSIGNMENT OF LEASES
AND RENTS, SECURITY AGREEMENT AND F IXTURE FILING

THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FIXTURE F ILING (herein sometimes called “Mortgage”) is made as of
March 10, 2004 by and among: CHICAGO TITLE LAND TRUST COMPANY » 0t personally
but solely as trustee (herein in such capacity, together with its SUCCEssors in trust and assigns, the
“Mortgagor”), under Trust Agreement dated April 23, 1998 and known as Trust No. 1 105116
(the “Trust™) having its offices at 171 North Clark Street, Chicago, Tlinois 60601 and THE
NORTHERN TRUST COMPANY, as coliateral agent (together with its successors and assigns
in such capacity, the “Agent”) for the Banks (defined hereinafter), an Illinois state banking
corporativn therein, together with jts successors and assigns as Agent, called the “Mortgagee™)
located at 59 South LaSalle Street, Chicago, Tllinois 60675,

A. Credit Agreement. A, Fink] & Sons, Co. (the “Company”) has entered into 2 Credit
Agreement (as amended, m odified, supplemented, restated, or replaced from time to time, the
“Credit Agrecment”), dated as'of March 10, 2004, with the Agent and certain financjal
institutions, as lenders (together veith such other financial institutions as may from time to time
be parties to the Credit Agreement, celizctively calied the “Banks” and individually, a “Bank™).
The Credit Agreement provides for loans fthe “Loans”) to be made by the Banks to the Company
in the aggregate amount (such amount being hereinafier called the “Loan Amount”) of up to
Thirty-Two Million and No/100 Dollars (832,690,000.00). The Loans are due and payable no
later than the earlier of (a) six months after Closing 0r(b) October 1, 2004, and may be
evidenced by notes (collectively, the “Notes” and indiviarally a “Note™), made by the Company

in favor of the Banks. The rate of interest payable on the T “ans varies from time to time ag
provided in the Credit Agreement,

B. The Beneficiary. 2100 North Southport Properties, Inc. (tie“Beneficiary”) is the sole
beneficiary of the Trust, The Beneficiary is a subsidi ary of the Company and will benefit from
the Loans.

C. The Guaranty. The Beneficiary and other domestjc subsidiaries of th¢ (Zompany have
executed and delivered to the Agent a certain Subsidiary Guaranty (as amended, modified and
restated from time to time, the “Guaranty”™), whereby such parties guarantee the obligaticns of
the Company pursuant to the Credit Agreement and the Notes.

D. The Obligations. As used in this Mortgage, the term “Obligations” means and
includes all of the following: all advances, debts, liabilities, obligations, covenants and duties
arising under the Guaranty, this Mortgage or the other Loan Documents owing by the
Beneficiary to any Bank or whether direct or indirect, absolute or contingent, due or to become
due, or now existing or hereafier arising mncluding, without limitation, any and all advances,
Costs or expenses paid or incurred by the Mortgagee to protect any or all of the Collatera]
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hereby or under the Loan Documents; interest on all of the foregoing; and all costs of
enforcement and collection of this Mortgage, the Guaranty or the other Loan Documents and the
Obligations,

E. The Collateral. For purposes of this Mortgage, the term “Collateral” means and
includes all of the following:

(1) Premises. The real property described in Exhibit A (the “Land”), all of the
Mortgagor’s right, title and interest in, to and under all and singular the tenements, rights,
casements, hereditaments, rights of way, privileges, liberties, appendages and appurtenances now
or hereafter belonging or in anywise appertaining to the Land (including, without limitation, all
rights relating to storm and sanitary sewer, Water, gas, electric, railway and telephone services);

water, water rights, water stock, gas, oil, minerals, coal and other substances of any kind or
character underiyiig or relating to the Land; all estate, claim, demand, ri ght, title or interest of
the Mortgagor in and i any street, road, highway, or alley (vacated or otherwise) adjorning the
Land or any part thereof ~all of the Mortgagor’s right, title and interest in and to all strips and
gores belonging, adjacent of remaining to the Land; and all of the Mortgagor’s ri ght, title and
interest in, to and under any after-acquired title to any of the foregoing (all of the foregoing is
herein referred to collectively as the “Premises™);

(1)) Improvements and Fixtures.” ~11 buildings, structures, replacements, fixtures, fittings

and other improvements and Property of every Kind and character now or hereafter located or
erected on the Land and owned of purported to-beowned by the Mortgagor, together with all
building or construction materials, equipment, appliances, machinery, plant equipment, fittings,
apparatus, fixtures and other articles of any kind or natvie-whatsoever now or hereafter found on,
affixed to or attached to the Land and owned or purported 'tz be owned by the Mortgagor,
including (without limitation) al] motors, boilers, engines and devices for the operation of
pumps, and all heating, electrical, Ij ghting, power, plumbing, air vonditioning, refrigeration and
ventilation equipment (all of the foregoing is herein referred to coiiectively as the

“Improvements”);

(1ii})  Rents. All rents, issues, profits, royalties, avails, income and other benefits
derived by the Mortgagor from the Land (all of the foregoing is herein collectively valled the

(iv) Leases. All rights of the Mortgagor under all leases, licenses, occupancy
agreements, concessions or other arran gements, whether written or oral, whether now existing or
entered into at any time hereafter, whereby any Person agrees to pay money to the Mortgagor or
any consideration for the use, possession or occupancy of, or any estate in, the Land Or any part
thereof, and all rents, income, profits, benefits, avails, advantages and claims against guarantors

under any thereof (all of the foregoing is herein referred to collectively as the “Leases™);
(v) Plans. All rights of the Mortgagor, if any, to plans and specifications, designs,

drawings and other matters Prepared in connection with the Land (all of the foregoing is herein
called the “Plans™);
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(vi) Contracts for Construction or Services. All rights of the Mortgagor, if any, under
any contracts executed by the Mortgagor with any provider of goods or services for or in

connection with, the Land, including any architect’s contract (all of the foregoing is herein
referred to collectively as the “Contracts for Construction™);

(vii) Contracts for Sale or Financing. All rights of the Mortgagor, if any, as seller or
borrower under any agreement, contract, understanding or arran gement pursuant to which the

Mortgagor’s sale (or borrowing on the security) of the Collateral or any part thereof (all of the
foregoing is herein referred to collectively as the “Contracts for Sale™); and

(viii}” Qther Property. All other property or rights of the Mortgagor of any kind or
character directiy‘related to the Land, and all proceeds (including insurance and condemnation
proceeds, subjéci 1o the remaining terms of this Mortgage) and products of any of the foregoing.

GRANT

NOW THEREFORE, for and in consideration of the Banks making any loan, advance or
other financial accommodation td. or 10r the benefit of the Company or the Mortgagor, including
sums advanced under the Credit Aglerinent and in consideration of the various agreements
contained herein and in the Credit Agreeirent, and for other good and valuable consideration, the
receipt and sufficiency of which are hereby acknowledged by the Mortgagor, and in order to
secure the full, timely and Praper payment ancperformance of each and every one of the
Obligations,

THE MORTGAGOR HEREBY MORTGAGES, CONVEYS, TRANSFERS AND
ASSIGNS THE COLLATERAL TO THE MORTGAGEE, AND GRANTS TO THE
MORTGAGEE AND ITS SUCCESSORS AND ASSIGNS F CREVER A CONTINUING
SECURITY INTEREST IN AND TO, ALL OF THE COLLATE} AT, PROVIDED,
HOWEVER, THAT NOTWITH STANDING ANYTHING HEREINASCVE TO THE
CONTRARY THE MAXIMUM PRINCIPAL AMOUNT QF THE OBLIGATIONS SECURED
HEREBY AT ANY ONE TIME SHALL NOT EXCEED AN AMOUNT EQUAL TO TWO

TO HAVE AND TO HOLD the Land unto the Mortgagee, its successors and assigns,
forever, hereby expressly waiving and releasing any and ail ri ght, benefit, privilege, advantage or
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the Mortgagee herein and pursuant to the Credit Agreement and the encumbrances expressly
permitted by the Credit Agreement (the “Permitted Exceptions™); that it has good and lawfu]

nght to sell, mortgage and convey the Collateral; and that it and its successors and assigns will

I. COVENANTS AND AGREEMENTS

OF THE MORTGAGOR

Further-405scure the payment and performance of the Ob}; gations, the Mortgagor hereby
covenants, warraiits and agrees with the Mortgagee as follows:

1.1 Access by Mortgagee. The Mortgagor will at all timeg deliver to the Mortgagee
either all of its executed ori ginule(in the case of chatte] paper or instruments) or, upon
reasonable request therefore, cértificd copies (in all other cases) of all Leases, agreements
creating or evidencing Plans, Coneracte for Construction, Contracts for Sale, all amendments and
supplements thereto, and any other destnent which is, or which evidences, governs, or creates,

Collateral upon written request therefor and-on reasonable advance notice.

1.2 Insurance. The Mortgagor will ot 211 times maintain or cause to be maintained on
the Improvements and on al] other Collateral, all 1risurance required at any time or from time to
time by the Credit Agreement. At the Tequest of the Morigagee, Mortgagor shall deliver to and
keep deposited with the Mortgagee original certificates and copies of all policies of such
insurance and renewals thereof, with premiums prepaid, and with standard non-contributory
mortgagee and loss payable clauses satisfactory to the Mortgagee, 2nd clauses providing for not
less than 10 days’ prior written notice to the Mortgagee of cancellatiosor material modification
of such policies attached thereto i favor of the Mortgagee, its successd’s dnd assigns. All of the
above-mentioned original insurance policies or copies of such policies and zertificates of such

thereon, shall be delivered to and held by the M ortgagee, which delivery shall, subrect to the
remaining terms hereof, constitute an assignment to the Mortgagee of all return premiuins to be
held as additional security hereunder. All renewa] and replacement policies shall be delvered to
the Mortgagee at least ten (10) days before the expiration of the expiring policies. While no
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election to apply such amounts to a pre-payment of the Oby; gations shall relieve the Mortgagor
of the duty to rebuild or repair),

The Mortgagor hereby empowers the Mortgagee, in its discretion, upon the occurrence

and during the continuance of a Defauit, to settle, compromise and adjust any-and al] clajms or

foreclosure of this Mortgage or other transfer of title to the Land in extinguishment of the
indebtedness secured hereby, all right, title and interest of the Mortgagor in and to any insurance
policies fiien in force shall pass to the purchaser or grantee. Nothing contained in this Mortgage
shall create any; responsibility or obligation on the Mortgagee to collect any amounts owing on

Mortgagee shall not vyine fact of approving, disapproving, accepting, preventing, obtaining or
failing to obtain any insy; ance, incur any liability for or with respect to the amount of insurance
carried, the form or legal suffizi aiey of insurance contracts, solvency of insurance companies, or
payment or defense of lawsuits, ard the Mortgagor hereby expressly assumes full responsibility
therefor and all liability, if any, with reapect thereto,

1.3 Eminent Domain. In case L Collateral, or any part or interest in any thereof, is
taken by condemnation, then upon the occurrence and during the continuance of 3 Default, the
Mortgagee is empowered to cojlect and receive aii rompensation and awards of any kind
whatsoever (referred to collectively herein ag “Condernnation Awards™} which may be paid for
any property taken or for damages to any property not tak<n (all of which the Mortgagor hereby
assigns to the Mortgagee), and all Condemnation Awards 45 recetved shall be forthwith applhed
by the Mortgagee, as it may elect in its sole and unrevi ewable discration, to the prepayment of
the Obligations, or to the repair and restoration of any property notson taken or damaged,
provided, however, that an election by the Mortgagee under this sectiorto apply such amounts to
the Obligations shall relieve the Mortgagor of the duty to repair and restorz; provided, however,
as long as no Default has occurred and is continuing that any Condemnation Avards payable by
reason of the taking of less than all of the Collateral shall be made available to the extent

1.4 Continuing Priority. The Mortgagor wil): pay such fees, taxes and charges,
execute and file (at the Mortgagor’s expense) such financing statements, obtain such
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such assignnent to occur by operation of law. In addition, the Mortgagor shall not cause of
permit all oz any portion of or interest in the Land or the Improvements 1o be leased (that word
having the saise smcaning for purposes hereof as 1t does in the law of landlord and tenant)
directly or indirect; ¥.:0 any Person, except with the prior written consent of the Mortgagee,
which consent shall 1{ot 65 unreasonably withheld, and, if granted, under Leases approved in
writing by the Mortgagec:

1.6 Assignment of 1_eases and Rents and Collections.
Assignment of 1. =2, dNd Rents and Collections

(@  Allofthe Mortgagor’sinterest in and rj ghts under the Leases now existing or
hereafter entered into, and all of the Renis, whether now due, past due, or to become due, and
including all prepaid rents and security deposiis, und all other amounts due with respect to any of
the other Collateral, are hereby absolutely, preseniiy and unconditionally assigned and conveyed
to the Mortgagee to be applied by the Mortgagee inpayment of all sums due with respect to, the
Obligations and all other sums payable under this Mottgage. At all times other than during the
continuance of any Default, the Mortgagor shall have a i Tise o collect and receive all Rents

and agreed that neither the foregoing assignment to the Mortgagee nor ‘he exercise by the
Mortgagee of any of its rights or remedies under Article IV hereof shal] be'deemed to make the
Mortgagee a “mortgagee-in-possession” or otherwise responsible or liable in any reanner with
respect to the Collateral or the USE, occupancy, enjoyment or any portion thereof, un'ess and unti]
the Mortgagee, in person or by agent, assumes actual possession thereof. Nor shail appsintment

deemed to make the Mortgagee a mortgagee-in-possession or otherwise responsible or liable in
any manner with respect to the Collatera] or the use, OCtupancy, enjoyment or operation of all or
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1.7 The Mortgagee’s Performance. If the Mortgagor fails to pay any of its obligations

herein contained (mcluding payment of expenses of foreclosure and court costs) after five (5)
Business Days notice or if the Mortgagor fails to pay or perform any of its obligations herein
contained and a Default has occurred and is continuing, the Mortgagee may (but need not), as
agent or attorney-in-fact of the M ortgagor, make any payment or perform (or cause to be
performed) any obli gation of the Mortgagor hereunder, in any form and manner deemed
expedient by the Mortgagee, and any amount so paid or expended (plus reasonahle compensation
to the Mortgagee for its out-of-pocket and other expenses for each matter for which it acts under
this Mortgage), with interest thereon at the Post-Defaylt Rate, shall be added to the principal debt
hereby secured and shall be repaid to the Mortgagee upon demand. Tn making any payment or
securing any performance relating to any obligation of the Mortgagor hereunder, the Mortgagee
shall be #i= cole Judge of the legality, validity and amount of any lien or encumbrance and of all
other matters miecessary 1o be determined in satisfaction thereof. No such action of the
Mortgagee shail ¢ver be considered as a waiver of any right accruing to it on account of the
oceurrence of any (atter which constitutes a Default.

1.8 Subrogatisii. To the extent that the Mortgagee, on or afier the date hereof, pays
any sum under any provision oflaw or any mstrument or document creating any lien or other
interest prior or superior to the liezw v this Mortgage, or the Mortgagor or any other Person pays
any such sum with the proceeds o the loan secured hereby, the Mortgagee shall have and be
entitled to a lien or other interest on tiie'Collateral equal in priority to the lien or other interest
discharged and the Mortgagee shall be sy, vgated to, and receive and enjoy all rights and lieng
possessed, held or enjoyed by, the holder of siich Yien, which shall remain in existence and
benefit the Mortgagee in securing the Obligations,

II. DEFAULT,

The occurrence and continuance of an Event of Defau!{ urder the terms and provisions of
the Credit Agreement shall constitute a default (“Default”) hereurider.

IIl. REMEDIES

3.1 Acceleration. Upon the occurrence of any Default, all of Obli Jations together
with interest thereon at the Post-Defanlt Rate may become immediately due and payable as
provided in the Credit Agreement.

3.2 Remedies Cumulative, No remedy or ri ght of the Mortgagee hereunder or under
any of the Loan Documents or otherwise, or available under applicable law or in equity, shall be
exclusive of any other ri ght or remedy, but each such remedy or right shall be in addition to
every other remedy or right now or hereafter existing under any such document or under
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any other Loan Documents or any other written agreement or Instrument relating to any of the
Obligations or any security therefor.

3.3 Possession of Land: Remedies under the Loan Documents. The Mortgagor
hereby waives all ri ght to the possession, income, and rents of the Land from and after the
occurrence and during the continuance of any Default, and the Mortgagee is hereby expressly

the Mortgag-=e in its sole discretion, to a reduction of such of the Obligations in such order as the
Mortgagee xnay from time to time elect. The Mortgagee, in addition to the rights provided under
Loan Documents'is also hereby granted ful] and complete authority to enter upon the Land,
employ watchined) protect the Improvements from depredation or injury and to preserve and
protect the Collatera!; a:1d to continue any and all outstanding contracts for the erection and
completion of Improven:ziits to the Land, to make and enter into any contracts and obligations
wherever necessary in jts ovp name, and to pay and discharge all debts, obligations and
liabilities incurred thereby, all‘at the #Xpense of the Mortgagor. All such expenditures by the
Mortgagee shall be Obligations herepnder. Upon the occurrence and during the continuance of
any Default, the Mortgagee may also-¢eicise any or all rights or remedies under any other oan
Documents.

34 Foreclosure: Receiver. Upon thic seeurrence and during the continuance of any
Default, the Mortgagee shall also have the right immediately to foreclose this Mortgage. Upon
the filing of any complaint for that purpose, the court in-which such complaint is filed may, upon
application of the Mortgagee or at any time thereafter, ciiberbefore or after foreclosure sale, and

payment of any of the Oblj gations, without regard to the then value of ilie Land or whether the
same shall then be occupied, in whole or in part, as a homestead, by the ovener of the equity of
redemption, and without regarding any bond from the complainant in such preceedings, appoint
areceiver for the benefit of the Mortgagee, with power to take possession, charge.and control of
the Land, to lease the same, to keep the buildings thereon msured and in good repair; and to
collect all Rents during the pendency of such foreclosure suit, and, in case of foreclésurs sale and
a deficiency, during any period of redemption.

The court may, from time to time, authorize said receiver to apply the net amounts

Temaining in its hands, after deducting reasonable compensation for the receiver and its counsel

foreclosing this Mortgage, (iii) costs and expenses of foreclosure and litigation upon the Land,
(1v) insurance premiums, repairs, taxes, special 4ssessments, water charges and interest, penalties
and costs, in connection with the Land, (v) any other lien or charge upon the Land that may be or
become superior to the Jien of this Mortgage, or of any decree foreclosing the same and (vi) all
moneys advanced by the Mortgagee in accordance with the Loan Documents to cure or attempt
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provided herein, or in any Loan Documents, with interest on such advances at the Post-Default
Rate. The overplus of the proceeds of sale, if any, shall then be paid to the Mortgagor. This
Mortgage may be foreclosed once against all, or successively against any portion or portions, of
the Land, as the Mortgagee may elect, until all of the Land have been foreclosed against and
sold. As part of the foreclosure, the Mortgagee in its discretion may, with or without entry,
personally or by attorney, sell to the hj ghest bidder all or any part of the Land, and all ri ght, title,
interest, claim and demand therein, and the ri ght of redemption thereof, as an entirety, or in

necessary transfers of pronerty thus sold, and for that purpose Mortgagee may execute and
deliver, for and in the naiiie of Mortgagor, all necessary instruments of assignment and transfer,
Mortgagor hereby ratifying ang confirming all that said attorney-in-fact shall lawfully do by
virtue hereof. In the case of any sule of the Land pursuant to any judgment or decree of any
court at public auction or otherwise; M rgagee may become the purchaser, and for the purpose
of making settlement for or payment ofuhe purchase price, shall be entitled to deliver over and
use any documents or instruments evidencing the Obligations in order that there may be credited
as paid on the purchase price the amount of the: Obligations. In case of any foreclosure of this
Mortgage (or the commencement of Of preparation ferefor) in any court, all expenses of every
kind reasonably paid or incurred by the Mortgagee forthe enforcement, protection or collection
of this security, including court costs, reasonable attorneys fees, stenographers’ fees, costs of
advertising, and costs of title msurance and any other docwiiientary evidence of title, shall be
paid by the Mortgagor.

3.5 Remedies for Leases and Rents. If any Default shall cecir and be continuing,
then, whether before or after institution of Jegal proceedings to foreclose the lien of this
Mortgage or before or after the sale thereunder, the Mortgagee shall be entitled; in itg discretion,
to do all or any of the following: (i) enter and take actual possession of the Land, t"e Rents, the
Leases and other Collateral relating thereto or any part thereof personally, or by its’agents or
attorneys, and exclude the Mortgagor therefrom; (ii) with process of law, enter upon andtake
and maintain possession of all of the documents, books, records, papers and accounts of the
Mortgagor relating thereto; (iii) as attorney-in-fact or agent of the Mortgagor, or in its own name
as mortgagee and under the powers herein granted, hold, operate, manage and control the Land,
the Rents, the Leases and other Collateral relating thereto and conduct the business, if any,
thereof either personally or by its agents, contractors or nominees, with full power to use such
measures, legal or equitable, as in its reasonable discretion or in the reasonable discretion of its

5032026 04248141 9




0407542273 Page: 11 of 21

UNOFFICIAL COPY

appropriate; (vi) insure and reinsure the Coliateral for all risks incidental to the Mortgagee’s
possession, operation and management thereof: and (vii) receive all such Rents and proceeds,
and perform such other acts in connection with the management and operation of the Collateral,
as the Mortgagee in its reasonable discretion may deem proper, the Mortgagor hereby granting

commissiors #id other reasonable compensation and expenses of seeking and procuring tenants
and entering (o j¢ ascs), established claims for damages, if any, and premiums on insurance
hereinabove authoi1z:d: (b) to the payment of taxes, charges and special assessments as and
when due and payable, ihe reasonable costs of all repairs, decorating, rencwals, replacements,
alterations, additions, betterments and improvements of the Collateral, including the cost from
time to time of installing, replacing or repairing the Collateral, and of placing the Collateral in
such condition as will, in the reas onable judgment of the Mortgagee, make it readily rentable;
and (c) to the payment of any Obligations., The entering upon and taking possession of the Land,
or any part thereof, and the collection ¢ any Rents and the application thereof as aforesaijd shall
not cure or waive any Defauit theretofore’cr thereafier occurring or affect any notice or Default
hereunder or invalidate any act done pursuant to any such Default or notice, and, notwithstanding
continuance in possession of the Land or any pari thereof by the Mortgagee or a receiver and the
collection, receipt and application of the Rents, the Mo: tgagee shall be entitled to exercise every
right provided for in this Mortgage or by law or in €qUILY upon or after the oceurrence and during
the continuance of a Default. Any of the actions referred 45 in 12is Section may be taken by the
Mortgagee without regard to the adequacy of the security for the indebtedness hereby secured.

3.6 Personal Property.

(a) Whenever a Default exists, the Mortgagee may exercise from tise to time any
rights and remedies available to it under the Uniform Commercial Code as in'effas; in Ilinois,
under any other applicable law and in the subsections set forth below in this Secficn.

(b)  Notice of the intended disposition of any Collatera] may be given by first-class
mail, hand-delivery (through a delivery service or otherwise), facsimile or E-mail, and shall be
“sent” upon deposit in the U.S. mails with adequate postage properly

(B) is of a type customarily sold on a recognized market, no notice of disposition need be given;
and (ii) with respect to Collateral not described in clause (i) above, notification sent after Defauit
and at least ten days before any proposed disposition provides notice within a reasonable time
before disposition.
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(d)  Any cash proceeds of any disposition by the Mortgagee of any of the Collateral
shall be applied by the Mortgagee to payment of CXpenses in connection with the Collateral,
including attorneys’ fees and legal expenses, and thereafier to the ratable payment of the
Obligations, and thereafter any surplus will be paid to the Mortgagor or as a court of competent
jurisdiction shall direct. The Mortgagee need not apply or pay over for application noncash
proceeds <t ¢ollection and enforcement unless (1) the failure to do so would be commercially
unreasonable and (ii) the Mortgagor has provided the Mortgagee with a written demand to apply
O pay over such nancash proceeds on such basis.

3.7 No Lishii ity on Mortgagee. Notwithstanding anything contained herein, the
Mortgagee shall not be oht: gated to perform or discharge, and does not hereby undertake to
perform or discharge, any otiigation, duty or liability of the Mortgagor, whether hereunder, or
otherwise, and the Mortgagor snalland does hereby agree to indemnify against and hold the
Mortgagee harmless of and from: any and all liabilities, losses or damages which the Mortgagee
may ineur or pay under or with respectisany of the collateral by reason of its exercise of rights
hereunder prior to the foreclosure or other gale of the Collateral pursuant to the terms hereof with
the exception of any exercise of such ri ghts by the Mortgagee in a manner so as to constitute
gross negligence or willfyl misconduct; and any-a:ic all claims and demands whatsoever which
may be asserted against the Mortgagee by reason of. ary.alleged obligations or undertakings on
its part to perform or discharge prior to a foreclosure or oiher sale of the Collateral pursuant to
the terms hereof any of the terms, covenants or agreemenis contained in any of the Collateral or
in any of the contracts, documents or Instruments evi dencing or creating any of the Collateral.
The Mortgagee shall not have responsibility for the control, care,4ranagement or repair of the
Land or be responsible or liable for any negligence in the managemerni, operation, upkeep, repair
or control of the Land resulting in Joss, injury or death to any tenant, liconsse, employee, stranger
or other Person, except for the gross negligence or willfiy] misconduct of ti¢ Mas gagee. No
liability shall be enforced or asserted against the Mortgagee in its exercise of the pewers granted
to it under this Mortgage, and the Mortgagor expressly waives and releases any susn diability,
except for the gross negligence or willful misconduct of the Mortgagee. Should the Mortgagee
incur any such hiability, loss or damage under or by reason hereof, or in the defense of aiy claims
or demands, the Mortgagor agrees to reimburse the Mortgagee immediately upon demand for the
full amount thereof, inchuding costs, €Xpenses and attorneys’ fees.

IV. GENERAL
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Obligations or any guaranty given in connection therewith; extend the time for, or agree to alter
the terms of payment of, any indebtedness under the Credit Agreement or any of the Obligations
Orany guaranty given in connection therewith; modify or waive any obligation; subordinate,

the Land or of any covenants restricting the use or occupancy thereof; or exercise or refrain from
CXEICISIng, or waive, any right the Mortgagee may have.

42 Alzal Expenses. The Mortgagor agrees to indemnify the Mortgagee from all loss,
damage and expense, including (without limitation) reasonable attorneys’ fees, incurred in
connection with any sui{ or proceeding in or to which the Mortgagee may be made or become a
party for the purpose of protecting the lien or priority of this Mortgage.

43 Security Agreement, Fixture Filine, This Mortgage, to the extent that it conveys
or otherwise deals with personal property or with items of personal property which are or may
become fixtures, shall also be constricd as a security agreement under the UCC as in effect in
the state in which the Land are located, and ihis Mortgage constitutes a financing statement filed
as a fixture filing in the Officja] Records of the ¢ ounty Recorder of the County in which the
Land are located with Tespect to any and all fixiviet included within the term “Collateral” as
used herein and with respect to any personal prope; tvhat may now be or hereafter become such
fixtures. For purposes of the foregoing, the Mortgagor is the debtor (with its address as set forth
above), and the Mortgagee is the secured party (with its acdress as set forth above), If any item
of Collateral hereunder also constitutes collateral granted to the Mortgagee under any other
mortgage, agreement, document, or instrument, in the event of auyconflict between the
provisions of this Mortgage and the provisions of such other mortgage. agreement, document, or

mstrument relating to the Collateral, the provision or provisions selected by the Mortgagee shall
control with respect to the Collateral.

44 Defeasance. Upon full payment of a]] indebtedness secured herebyaud
satisfaction of al] the Obligations in accordance with their respective terms and at tha time and in
the manner provided, and when the Mortgagee has no further obligation to make any advance, or
extend any credit hereunder or under any Loan Documents, this conveyance shall be null and

5032026 04248141 12
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purpose s the Mortgagor requests in writing, but failure of the Mortgagee to comply with any
such request shall not be deemed to be (or to be evidence of) a failure to exercise reasonable
care, and no fipue of the Mortgagee to preserve or protect any rights with respect to such
Collateral agains Frior parties, or to do any act with respect to the preservation of such
Collateral not so requesied by the Mortgagor, shall be deemed a failure to exercise reasonable
care in the custody or braservation of such Collateral.

4.8 No Obligation 4n M Mortgagee, This Mortgage is intended only as security for the
Obligations. Anything herein to the contrary notwithstanding (i) the Mortgagor shall be and
remain liable under and with respecits ihe Collateral to perform all of the obligations assumed
by it under or with Tespect to each thereut; £ii) the Mortgagee shall have no obligation or liability
under or with respect to the Collateral by reason or arising out of this Mortgage prior to a
foreclosure or other sale of the Collateral pursiarnit o the terms hereof and (iii) the Mortgagee
shall not be required or obligated in any manner tg oerform or fulfill any of the obligations of the
Mortgagor under, pursuant to or with respect to any of theCollateral prior to a foreclosure or
other sale of the Collatera] pursuant to the terms hereof

4.9 No Waiver; Writing. No delay on the part of the Meortgagee in the exercise of any
right or remedy shall operate as a waiver thereof, and no single or pariizi exercise by the
Mortgagee of any ri ght or remedy shail preclude other or further exercise thereof or the exercise
of any other right or remedy. The granting or withholding of consent by'Morteagee to any
transaction as required by the terms hereof shal] not be deermed a waiver of the right to require
consent to future or successive transactions,

4.11  Waiver. The Mortgagor acknowledges that the transaction of which this
Mortgage is a part is a transaction which does not include either agricultural rea] estate as
defined in the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-1101 €t seq. (herein the
“Act™), or residential rea] estate (as defined in the Act) and the Mortgagor, on behalf of jtself and
all Persons now or hereafter interested in the Land or the Collateral, to the fullest extent

5032026 04248141 13
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permitted by applicable law hereby waives alf ri ghts under alj appraisement, homestead,
moratorium, valuation, exemption, stay, extension, and redemption statutes, laws or equities now
or hereafter existing, and the Mortgagor agrees that no defense, claim or ri ght based on any

or under it or who may at any time hereafier become holders of liens Junior to the lien of this
Mortgags; hereby €xpressly waives and releases a]] rights to direct the order jn which any of the
Collateral skail be sold in the event of any sale or sales pursuant hereto and to have any of the
Collatera] and/or any other property now or hereafter constituting security for any of the
indebtedness securid hereby marshalled upon any foreclosure of this Mortgage or of any other
security for any of sa;d ‘ndebtedness,

412 JURY TRIAL 'THE MORTGAGOR AND MORTGAGEE HEREBRY
IRREVOCABLY WAIVE, TG THE FULLEST EXTENT PERMITTED BY LAW, ANY AND
ALL RIGHT TO TRIAL BY JUKY N ANY LEGAL PROCEEDING ARISING OUT OF OR
RELATING TO THIS MORTGAGE; FHE CREDIT AGREEMENT, THE NOTES OR THE
TRANSACTIONS CONTEMPLATED ¥ RERY OR THERERY.

413 No Merger. It being the desire uiig Intention of the parties hereto that thig
Mortgage and the lien hereof do not merge in fee sinpile title to the Land, it is hereby understood
and agreed that should the Mortgagee acquire an addrtions! or other interests in or to the Land or
the ownership thereof, then, unless a contrary intent is marfested by the Mortgagee as evidenced
by an express statement to that effect in an appropriate docum/ént duly recorded, this Mortgage
and the lien hereof shail not merge in the fee simple title, toward the end that this Mortgage may
be foreclosed as if owned by a stranger to the fee simple title.

4.14  Mortgagee Not a Joint Venturer or Partner. The Mortgagor and the Mortgagee
acknowledge and agree that in no event shall the Mortgagee be deemed to be 2 prrtner or joint

5032026 04248141 14
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exceed an amount equal to two times the Loan Amount, plus all costs of enforcement and
collection of this Mortgage, the Guaranty and the other Loan Documents, plus the tota amount
of any advances made pursuant to the Loan Documents 1o protect the collateral and the security
interest and lien created hereby; together with interest on all of the foregoing as provided in the
Loan Documents.

4.17 { Compliance with llinois Mortgage Foreclosure Law. (a) If any provision of this

Mortgage is inconsistnt with any applicable provision of the Act, the provisions of the Act shall
take precedence over fje provisions of this Mortgage, but shall not invalidate or render
unenforceable any other urevision of this Mortgage that can fairly be construed in g manner
consistent with the Act. '

(b) Without in any way liniting or restricting any of the Administrative Agent’s rights,
remedies, powers and authorities und er this Mortgage, and in addition to all of such rights,
remedies, powers, and authorities, the Adininistrative Agent shall also have and may exercise
any and all rights, remedies, powers and authorities which the holder of a mortgage is permitted
to have or exercise under the provisions of the Act, as the same may be amended from time to
time. If any provision of this Mortgage grants to e Administrative Agent any rights, remedies,

(c) Without limiting the generality of the foregoing, all expense; incurred by the
Administrative Agent, to the extent reimbursable under 735 ILCS 5/15-1451 0, 735 ILCS 5/15-
1512, or any other provisions of the Act, whether incurred before or after any/decee or judgment

of foreclosure, and whether or not enumerated in any other provision of this Mortgage, shall be
added to the indebtedness secured by this Mortgage and by the Judgment of foreclosire.

4.18  Trustee Exculpation. This Mortgage is executed by CHICAGO TITLE LAND
TRUST COMPANY > Dot personally, but as trustee as aforesaid, in the exercise of the power and

authority conferred upon and vested in it as such trustee and it is expressly understood and
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0407542273 Page: 17 of 21

UNOFFICIAL COPY

solely in the exercise of the powers conferred upon it as such trustee. No personal liability or
personal responsibility is assumed by, nor shall at any time be asserted or enforceable against,
the trustee on account of this instrument or on account of any warranty, indemnity,

5032026 04248141 . 16
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IN WITNESS WHEREOF » the undersigned have executed and delivered this Mortgage

on the day and year first above written.

3032026 04248141

CHICAGO TITLE LAND TRUST COMPANY .
not personally bus solely as trustee under Trust
Agreement dated April 23, 1998 and known as
Trust No. 1105116

By: 7%14;7 —_—
Name: BRAN HOSE _

Title; ASST VICE PRESIDENT

S-1
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STATEOF L (- )
) SS.
COUNTY OF {00 K )

I, the undersigned, a Notary Public, do hereby certify that BRIAN HOSEY
personally known to me to be the ASST. VICEPRESIDENT  of CHICAGO TITLE LAND
TRUST COMPANY, a » and personally known to me to be the same
person whose name is subscribed to the foregoing document, appeared before me this day in
person and acknowledged that as such -ASST. VICE PRESIDENT _ he signed and delivered the said
document as of said > pursuant to authority given by the
Board of Directors of said as his free and voluntary act, and as the free and

voluntary-actand deed of said , for the uses and purposes therein set
—_—
forth.

Given undéra, y hand and notarig) seal, this 9 ..._ day of March, 2004,

anlled v

3

006@&‘09&00000000000 (4240 e X

>

b4

3 "OFFICIAL SEAL" :

3 NornCLEY M WEBER ([ Notary Public

s Notary Publis, Staty of linots ! S

£ 4 V1.0 i
;.ﬂ"ﬁ?’l‘ﬂ'ﬂfﬁ?fi"i*ﬁﬁifﬁi’fﬁo% Type or Print Name: K’é_LY WERER

My commission EXpires;
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. EXHIBIT-A
LEGAL DECRIPTION

(Chicago Title Land Trust Number 1105116)

AND 3 OF BLOCK 14 OF SHEFFIELD'S ADDITION TO CHICAGO, BEING A SUBDIVISION IN
SECTIONS 22, 31, 32 AND 33, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD
PRINC)PAL MZRIDIAN, IN COOK COUNTY, iLLINOIS.

/1722~ 123 —0 32
19 =00~123 ~0 33
=32 ~123 -0 34
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CITY: COUNTY: COOK
TAX NUMBER: 14-32-1 23-032-0000

LEGAL DESCRIPTION:

LOTS 3TO 10 AND LOT 40 IN BLOCK JINW. F. DOMINICK’S SUBDIVISION OF LOTS 1, 2 AND 3 OF BLOCK 14 OF
SHEFFIELD’S ADDITION TO CHICAGO, BEING A SUBDIVISION IN SECTIONS 29, 31, 32 AND 33, TOWNSHIP 40
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINGIS.
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