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t MORTGAGE_AND SECURITY AGREEMENT

THIS INDENTURE made as of the 27th day of December, 1994,
by and between COLE TAYLOR BANK, not persorally or individually,
but as Trustee under Trust Agreement dated December 1, 1994, and
known as Trust No. 94-6162, whose address is B850 West Jackson
Boulevard, Chicage, Illincis 60607 (herein referred to as
"Mortgagor") and NORTH AMERICAN SECURITY LIFE INSURANCE COMPANY,
whose address is c¢/o Mr. Richard Dotsch, Elliott & Page Limited, -
120 Adelaide Street West, Toronto, Ontario Canada M5H 1V1 (herein 60
referred to as "Mortgagee"). b {]C%//

q |

WITNESSETH:

" e ‘[HAT, WHEREAS, Mortgagor is justly indebted to Mortgagee
'Q in the prircinal sum of ONE MILLION TWO HUNDRED EIGHTY THOUSAND AND _
& NC/100 DOLL22S ($1,280,000.00), evidenced by that certain principal ! -
— note of Mortgaucr of even date herewith (hereinafter referred to as o ¢
L the "Note"), made payable to the order of Mortgagee and delivered :
A to Mortgagee, in-and by which Note Mortgagor promises to pay the '
§ said principal sum anc Zinterest at the rate and in installments as !
N provided in the Note, with a final payment of the balance, if not
B sooner paid, to be due ¢n the 1st day of January, 2000, and all of | :
) sald principal and interest are made payable at such place as the :
d holder of the Note may, fron time to time in writing appoint, and >
' k? in absence of such appointmzit, then at the office of Baird & v
3\ Warner, 200 West Madison Streec, Chicago, Illinois 60606-3440,
;i Attn: Mortgage/Cashier Department, .

NOW, THEREFORE, Mortgagor, ti, secure the payment of said
principal sum cf money and said interest in accordance with the';?
terms, provisions and limitations of this mortgage, and of the Note ~
secured hereby, and any other sums advanced by Mortgagee to protectf;J
the security of this Mortgage or discharge the obligations of,
Mortgagor hereunder, and the performance oI 'the covenants and,—
agreements herein contained and contained in tho Note and in anypy
other documents evidencing or securing the loan evidenced by the -
Note (the Note, this Mortgage and such other docrments being

hereinafter referred to collectively as the "Loan Docurents"), by
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Mortgagor to be performed, and also in consideration of the sum of
One Dollar ($i.00) in hand paid, the receipt whereof is hereby
acknowledged, does by these presents MORTGAGE, GRANT, CONVEY and
RELEASE unto Mortgagee, its successors and assigns, the
following-described real estate (hereinafter referred to as the
"Land") and all of its estate, right, title and interest therein,
situate, lying and being in the County of Cocok and State of
Illinois, to-wit:

THE LAND MORTGAGED HEREBY IS DESCRIBED ON EXHIBIT "A" ATTACHED
HERETO AND MADE A PART HEREOF

which Land, with the property hereinafter described, is referred to
herein coliectively as the "Premises" or as the "Mortgaged
Premises."

TOGETHZR with all easements, rights of way, strips and
gores of land, "vaults, streets, alleys, water rights, mineral
rights, and rights-dased in connection with the Land or to provide
a means of access to “h2 Land, and all tenements, hereditaments and
appurtenances thereof and thereto pertaining or belonging, and all
underground and overhead fpassageways and licenses in connection
therewith;

TOGETHER with all lcasehold estates, right, title and
interest of Mortgagor in any and all leases, subleasea, management
agreements, arrangements, conceszicns, or adreements, written or
oral, relating to the use and cccupancy of the Land and
improvements or any portion therecr located thereon, now or
hereafter existing or entered into;

TOGETHER with all rents, issues and profits thereof for
so long and during all such times as Mortysunr may be entitled
thereto and together with all proceeds of insuiance with respect
thereto and any and all other proceeds therefrom (211 of which are
pledged primarily and on a parity with said real c¢ctate and not
secondarily);

TOGETHER wilth any and all buildings and improvaments now
or hereafter erected on the Land, including, but not limited to,
the fixtures, attachments, appliances, eguipment, machineirv; and
other articles attached to said buildings and improvements and all
tangible personal property owned by Mortgagor now or any time
nereafter located on or at the Land or used in connection
therewith, including, but not limited to, all goods, machinery,
tools, equipment (including fire sprinklers and alarm systems, air
conditioning,  heating, Dboilers, refrigerating, electronic
monitoring, water, lighting, power, sanitation, waste removal,
entertainment, recreational, window or structural cleaning rigs,
maintenance and all other equipment of every kind), lobby and all
other indoor or outdoor furniture (including tables, chairs,
planters, desks, sofas, shelves, lockers and cabinets),
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furnishings, appliances, inventory, rugs, carpets and other floor
coverings, draperies, drapery rods and brackets, awnings, venetian
blinds, partitions, chandeliers and other lighting fixtures, and
all other fixtures, apparatus, eguipment, furniture, furnishings,
all construction, architectural and engineering contracts,
subcontracts and other agreements now or hereafter entered into by
Mortgagor and pertaining to the construction or remodeling of
improvements on the Land, plans and specifications and other tests
or studies now or hereafter prepared in contemplation of
constructing or remodeling improvements on the Land, it being
understood that the enumeraticn of any specific articles of
property shail in nowise result in or be held to exclude any items
of propecty not specifically mentioned;

TOGET!TR with all the estate, interest, right, title, other
claim or aemand, including claims or demands with respect to the
proceeds of - Insurance in effect with respect thereto, which
Mortgagor now his<or may hereinafter acquire in the Premises, and
any and all awards made for the taking by eminent domain, or by any
proceedings or purchasse in lieu thereof, of the whole or any part
of the Premises, including, without any limitation, any awards
resulting from the chaige? of grade of streets and awards for
severance damages.

All of the land;  estate and property hereinabove
described, real, personal and miyod, whether affixed or annexed or
not (except where otherwise hercinabove specified) and all rights
hereby ,conveyed and mortgaged are (intended so to be as a unit and

are hereby understood, agreed and (declared to form a part and
parcel of the real estate and to be appierpriated to the use of the
real estate, and shall for the purposes of this Mortgage be deemed
tc be rzal estate and conveyed and mortgaged-hereby.

Mortgagor covenants that it is lawiully seized of the
Premises, that the same are unencumbered axcept for title
exceptions approved by Mortgagee, and that it has goad right, full
power and lawful authority to convey and mortgage the same, and
that it will warrant and forever defend the Premises end the quiet
and peaceful possession of the same against the lawful {laims of
all persons whomsoever.

TO HAVE AND TC HOLD the Premises unto Mortgagee, its
successors and assigns forever, for the purposes and uses herein
set forth.

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

1. Maintenance, Repair and Restoration of Improvements,
Payment of Prior Liens, etec.: Mortgagor shall (a) promptly repair,
restore or rebuild any buildings or improvements now or hereafter
on the Premises which may become damaged or be destroyed; (b} keep
the Premises in good condition and repair, without waste, and free
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from mechanics’ liens or ciaims for lien not expressly subordinated
to the lien hereof; provided, however, that Mortgagor shall have
the right to contest in good faith and with reasonable diligence
the validity of any such lien or claim upon furnishing (i) to the
title insurance company approved by Mortgagee such security or
indemnity as it may require to induce said title insurance company
to issue its title insurance commitment or its mortgage title
insurance policy insuring against all such claims or liens, in form
satisfactory to Mortgagee, and (il) to Mortgagee such other
security with respect to such claim as may be acceptable to
Mortgagee; (c) pay when due any indebtedness or installment or
portion thereof which may be secured by a lien or charge on the
Premiser and comply with all requirements of all loan documents
evidencing or securing such indebtedness, and upon request exhibit
satisfactocry evidence of the discharge of such lien to Mortgagee;
(¢) complets within a reascnable time any building or buildings now
or at any time in process of erection upon the Premises; (e) comply
and cause the Preumises at all times to be operated in compliance
with all requirements of law, municipal ordinances, or restrictions
of record with respsct to the Premises and the use thereof, and
wlth all federal, stziz, local and municipal environmental, health
and safety laws, statutes, ordinances, rules and requlations, so
that no cleanup requirement or any claim or other obligation or
responsibility arises from e-violation of any such laws, statutes,
ordinances, rules and regulatiuns; (f) make no material alterations
in the Premises except as required by law or municipal ordinance;
(g) suffer or permit no charge in the general nature of the
occupancy of the Premises, without Mortgagee’s written corisent;
(h) initiate or acqulesce in any classification or change in any
zoning, use, building code, or other’ )aw, ordinance, statute, or
regulation governing the use or development of the Premises,
without Mortgagee’s pricr written consent:~(i} pay each item of
indebtedness, or installment or portion thereof, due from Mortgagor
(or, if Mortgagor is a trust, from Mortgagcc's beneficiary) to
Mortgagee other than the indebtedness evidences by the Note; and
(j) pay each item of indebtedness secured by this Mortgage when due
according to the terms hereof or of the Note.

2. Representations and Covenants: Mortgaour hereby
represents and covenants to Mortgagee that:

2.1 Power, etc.: Mortgagor (a) is a Truste¢ under
a Trust duly organized, validly existing and in good standing under
the laws of the State of Illinois and has complied with all
conditions prerequisite to its doing business in the State of
Tliinois; (b) has the power and authority to own its properties and
to carry on its business as now being conducted; (c¢) is qualified
to do business in every jurisdiction in which the nature of its
business or its properties makes such qualification necessary; and
(d) is in compliance with all laws, regulations, ordinances and
orders of public authorities applicable to it.

DJgs133314.) 4
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2.2 Validity of Loan Instruments: (aj the
execution, delivery and performance by Mortgagor of the Note, this
Mortgage and all additional Loan Documents, and the borrowing
evidenced by the Note (1) are within the powers of Mortgagor;
{2) have been duly authorized by all requisite actions; (3) have
received all necessary governmental approval; and ({4) do not
violate any provision of any law, any order of any court or agency
of government or any indenture, agreement or other instrument to
which Mortgagor is a party, or by which it or any portion of the
Mortgaged Premises is bound, or be in conflict with, result in
breach of, or constitute (with due notice and/or lapse of time) a
default under any such indenture, agreement, or other instrument,
or resvit in the creation or imposition of any lien, charge or
encumbrance of any nature whatsoever, upen any of its property or
assets, except as contemplated by the provisions of this Mortgage
and any add!cjonal Loan Documents; and (b) the Note, this Mortgage
and all addit chal Loan Documents, when executed and delivered by
Mortgagor, will‘constitute the legal, valid and binding obligations
of Mortgagor, apZ other obligors named therein, if any, in
accordance with their) respective terms; subject, however, to such
exculpation provisiors as may be hereinafter specifically set
forth,

2.3 Other ipformation: All other information,
reports, papers, balance sheets, statements of profit and loss, and
data glven to Mortgagee, its ageris, employees, representatives or
counsel in respect of Mortgagor or others obligated under the terms
of the Note, this Mortgage and' 2}l other Loan Documents are
accurate and correct in all material respects and complete insofar
as completeness may be necessary to .glve Mortgagee a true and
accurate knowledge of the subject matter.

2.4 Litigation: There is not- /now pending against
or affecting Mortgagor or others obligated unaer the terms of the
Note, this Mortgage and all other Loan Decumercs, nor, to the
knowledge of Mortgagor or cthers obligated under (the terms of the
Note, this Mortgage and all other Loan Documerts. {s there
threatened, any action, suit or proceeding at law or in equity or
by or before any administrative agency which 1@ ~edversely
determined would materially impair or affect the ‘financial
condition or operation of Mortgagor or the Mortgaged Premisas.

3. Payment of Taxes: Mortgagor shall pay before any
penalty attaches all general taxes, and shall pay special taxes,
special assessments, water charges, sewer service charges, and
other charges against the Premises and any personal property
located thereon, and/or against the rents and cther income derived
from the Premises, when due, and shall, upon written request,
furnish to Mortgagee duplicate receipts therefor. To prevent
default hereunder, Mortgagor shall pay in full under protest, in
the manner provided by statute, any tax or assessment which
Mortgagor may desire to contest.
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4. Tax Deposits: Mortgagor covenants and agrees to
deposit at such place as Mortgagee may from time to time in writing
appoint, and in the absence of such appointment, then at the office
of Mortgagee commencing on the first day of the first month after
request therefor by Mortgagee, and on the first day of each month
thereafter until the indebteaness secured by this Mortgage is fully
paid, and all other obligations secured by this Mortgage are fully
dis<l.arged, a sum equal to one-twelfth of the last total annual
taxes and assessments for the last ascertainable year (general and
special) on the Premises (unless said taxes are based upon
assessments which exclude the improvements or any part thereof now
constructed, or to be constructed, in which event the amount of
such deposits shall be based upon Mortgagee’s reasonable estimate
as to Lhe amount of taxes and assessments to be levied and
assessed) In addition, Mortgagor shall, concurrently with the
disbursement nf the lcan evidenced by the Note and secured hereby,
also deposil with Mortgagee an amount, based upon the taxes and
assessments so.azcertainable or so estimated by Mortgagee, as the
case may be, for taxes and assessments con the Premises, on an
accrual basis, fer the period from January 1 of the year in which
said loan was initially disbursed to and including the date of the
first deposit in thlis _paragraph hereinabove mentioned. Such
deposits are to be held separate and apart and in an interest-
bearing account (with interest accruing for the benefit of
Hortgagor), and are to be nred for the payment of taxes and
assessments {general and special) on said Premises next due and
payable when they become <ue, Tf the funds so deposited are
insufficient to pay any such texes or assessments {general and
special) for any year when the samc shall become due and payable,
Mortgagor shall, within ten (10) days after receipt of demand
therefor, deposit such additional funds as may be necessary to pay
such taxes and assessments {(general and zpecial) in full. If the
funds so deposited exceed the amount requircd o pay such taxes and
assessments (general and speclial) for any year, the excess shall be
applied on subsequent deposit or deposits. ec2ipts showing and
evidencing payment of all such taxes and assessmints (general and
special) shall be exhibited to Mortgagor within thirty (30) days
after the due date for payment of same.

5. Mortgagee’s Interest in and Use of Deposgi’s: Upon
the occurrence of an "Event of Default” under this licrtgage,
Mortgagee may at its option, without being required to do sc,  opply
any monies at the time on deposit pursuant to this Mortgage on any
of Mortgagor’s obligations herein or in the Note contained, in such
order and manner as Mortgacee may elect. W#When the indebtedness
secured hereby has been fully paid, any remaining deposits, and any
accruéd interest thereon, shall be paid to Mortgagor or to the then
owner or owners of the Mortgaged Premises. Such deposits,
including any interest thereon, are hereby pledged as additional
security for the indebtedness hereunder and shall be held in trust
to be irrevocably applied by the depositary for the purposes for
which made hereunder and shzll not be subject to the direction or
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control of Mortgagor; provided, however, that neither Mortgagee nor
said depositary shall be liable for any failure to applv to the
payment of taxes and assessments any amount so deposited unless
Mortgagor, while not in default hereunder, shall have requested
sald depositary in writing to make application of such funds to the
payment of the particular taxes cr assessments for payment of which
they were deposited, accompanied by the bills for such taxes and
assessments.

6. Insurance: Mortgagor shall keep the Premises,
including all buildings and improvements now or hereafter situated
on the Land, insured against loss or damage by fire and extended
coverage. malicious mischief and vandalism and such other hazards
in such awnunts as may reasonably be reguired by Mortgagee, but
such insursiice shall provide coverage for the full insurable value
theresof, and siall include, without limitation on the generality of
the foregoing, ‘var damage insurance whenever in the opinion of
Mortgagee such .protection is necessary. Mortgager shall also
provide and keep .r effect plate glass and comprehensive public
liability insurance vith such limits for personal injury and death
and property damage ad Mortgagee may reasonably require, and will
alse keep in effect /rent loss insurance and/or business
interruption insurance in _omounts deemed reasonably necessary by
Mortgagee for payment of -gll obligations secured hereby for a
period of twelve (12) months, employer’s liability and workmen’s
compensation insurance, in such amcunts as Mortgagee may reasonably
require. All policies of insurarce to be furnished hereunder shall
be in forms, companies and amounts reasonably satisfactory to
Mortgagee, with standard mortgagee less payable clauses attached to
all policies in favor of and in form sr,tisfactory to Mortgagee,
including a provision requiring that the‘coverage evidenced thereby
shall not be terminated or materially modified without thirty (30)
days’ prior written notice to Mortgagee. Mortgagor shall deliver
the original of all policies, including additional and renewal
policies, to Mortgagee, and, in the case of Insurance about to
expire, shall deliver renewal policies not less than thirty (30)
days prior to their respective dates of expiration.' 'lf any renewal
policy is not delivered tc Mortgagee thirty (30) days pefore the
expiration of any existing policy or policies, with evidence of
premium paid, Mortgagee may, but is not obligated to, cpiain the
required insurance on behalf of Mortgagor {or insurance in €avor of
Mortgagee alone) and pay the premiums thereon. Any monies soO
advanced shall be so much additicnal indebtedness secured hereby
and shall become immediately due and payable with interest thereon
at the Default Rate as defined in Paragraph 41 hereof.

So long as any sum remains due hereunder or under the
Note secured hereby, Mortgagor covenants and agrees that it shall
not place, or cause to be placed or issued, any separate casualty,
fire, rent 1loss, liabllity, or war damage insurance from the
insurance required to be maintained under the terms hereof, unless
in each such instance Mortgagee herein is included therein as the

7
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payee under a standard mortgagee’s loss payable clause. Mortgagor
covenants to advise Mortgagee whenever any such separate insurance
coverage is placed, issued or renewed, and agrees to deposit the
original of all such policies with Mortgagee.

Mortgagor will deposit with Mortgagee upon request of
Mortgagee, an amount sufficient to pay premiums due or which may
become due relating to any insurance required hereunder in such
manner and at such times as Mortgagee may, in its scle discretion,
deem advisable. Such deposite shall be held without any allowance
of interest and need not be kept separate and apart. In no event
shall Mortgagee be liable for any damages arising out of
Mortgagea's manner or method of est:imating or making such payments.

in the event of a foreclosure of this Mortgage, or in
case of any transfer of title to the Mortgaged Premises in
extinguishment of the debt secured hereby, all right, title and
interest of Morigagor to any insurance policy covering the
Mortgaged Premises shall pass to Mortgagee or transferee of the
Mortgaged Premises.

7. Adjustment of Losses with Insurer and Application of
Proceeds of Insurance:

A. In case ¢i loss, Mortgagee {or after entry of
decree of foreclosure, purchaser, at the sale, or the decree
creditor, as the case may be) i: hereby authorized to settle any
insurance claim filed for more than TWENTY-FIVE THOUSAND AND NO/100
($25,000.00) DOLLARS and any claim {sr TWENTY-FIVE THOUSAND AND
NO/100 ($25,000.00) DOLLARS or less shal! be adjusted and settled
by Mortgagor, provided that Mortgagee /<hiall have the right to
settle any claims that Mortgagor has not s=2ttled on or bhefore
ninety (90) days after the date of such -luss. all insurance
proceeds relating to any loss or casualty mey,  at the option of
Mortgagee, either be applied in reduction of «he indebtedness
securad hereby, whether due or not, or be heid by Mortgagee and
used t¢ reimburse Mortgagor for the cost of the rehuilding or
restoration of the buildings or improvements on the Premises;
provided, however, that if (1) no Event of Default has occirred and
is continuing hereunder; and (ii{) Mcrtgagor is cbligated tu xestore
or replace the damaged or destroyed buildings or improvements under
the terms of any lease or leases which are or may be prior to the
lien of this Mortgage, and (iii) such damage or destruction does
not result in cancellation or termination of such lease, and
{iv) the insurers do not deny liability as to the insureds, all
insurance proceeds shall, after deducting therefrom any expenses
incurred in the collection thereof, subject to the provisions of
subparagraphs B and C hereof, be uvsed to reimburse Mortgagor for
the cost of rebuilding ox restoration of buildings and improvements
on the Premises. 1In the event Mortgagee elects to apply said
insurance proceeds in reduction of the indebtedness secured hereby,
ail expenses and fees of collectlon shall first be deducted and

y2Z08DVO
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paid to Mortgagee, and it is further covenanted and agreed that
should the net insurance proceeds be insufficient to pay the then
existing indebtedness secured hereby, together with all accrued
interest thereon, fees and charges, Mortgagee may, at its sole
election, declare the entire unpaid balance of the debt secured
hereby to be immediately due and payable, and the failure of the
payment thereof shall be a default hereunder.

B. In the event Mortgagee is required or elects to
permit any such insurance proceeds to be applied to pay for the
cost of rebuilding or restoration of the bujldings and improvements
on the Mortgaged Premises, such funds will be made available for
disburseanent by Mortgagee; provided however, that (i) should any
insurance .company have, in the opinion of Mortgagee, a defense
againgt Mcrigagor (but not against Mortgagee) to any claim for
payment due L¢ damage or destruction of the Mortgaged Premises or
any part thereo) by reascn of fire or other casualty submitted by
Mortgagee or any party on behalf of Mortgagee, or should such
cumpany raise any -defense against Mortgagor (but not against
Mortgagee) to such peyment, or (ii) should the net proceeds of such
insurance collected oy riortgagee he less than the estimated cost of
the requisite work as determined by Mortgagee, which estimate shall
include a reasonable contingency, and Mortgagor fails to deposit
with Mortgagee the amount ¢f such deficiency, then Mortgagee may,
at its opiion, whether or nou Mortgagee has received funds from any
insurance settlements, declare <he unpaid balance of the debt
secured hereby to be immediately due and payable, and Mortgagee may
then treat the same as in the case ol any other default hereunder.
In the event such proceeds are aprjied toward restoration or
rebuilding, the buildings and improvenme:s shall be so restored or
rebuilt as to be of at least equal value'anrd substantially the same
character as prior to such damage or destriction. Such proceeds
shall be made available, from time to time,. vrpon suci reasonable
conditions as are imposed by Mortgagee and upcn Mortgagee being
furnished with satisfactory evidence of the escimated cost of
completion thereof and with such architect’'s certificates, waivers
of lien, contractors’ sworn statements and other evidence of cost
and of payments, including, insurance against mechani:z’s liens
and/or a performance bond or bonds in form satisiactorv to
Mortgagee whicn shall be the sole or a dual obligee, and which
bonds shall be written with such surety company or companies s may
be satisfactory to Mortgagee. All plans and specifications for
such rebuilding or restoration shall be presented to and approved
by Mortgagee prior tc the commencement of any such repair or
rebuilding. Disbursement of such insurance proceeds shall not
exceed ninety (90%) percent of the value of the work performed from
time to time, and at all times the undisbursed balance of said
proceeds remaining in the hands of Mortgagee shall be at least
sufficlent to pay for the cost of completion of the work free and
clear of liens.

DJa/315914.3 9
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C. In case of loss occurring after any Event of
Default, as hereinafter defined, has occurred hereunder, or in the
event insurance proceeds are received after any Event of Default
has occurred hereunder, whether or not, in either event,
foreclosure proceedings have been instituted, the preceeds of any
such insurance policy or policies, shall, notwithstanding anything
to the contrary herein contained, be applied at the sole option of
Mortgagee in payment or reduction of the indebtedness secured
hereby or in payment or reduction of the amount due in accordance
with any decree of foreclosure that may be entered in any such
proceedings, and the balance, if any, shall be paid to the owner of
the equity of redemption if he shall then be entitled to the same,
or as tbhe court may direct. In case of the foreclosure of this
Mortgage,  the court in its decree may provide that the mortgage
clause atiached to each of said insurance policies may be cancelled
and that the decree creditor may cause a new loss clause to be
attached to each of said policies making the loss thereunder
payable to said Gecree creditor; and any such foreclosure decree
may further provide that in case of one or more redemptions under
sajd decree, pursusnt to the statute in such case made and
provided, then and .rm wvery such case, each successive redemptor
may cause the preceding-loss clause attached to each insurance
policy to be cancellea _and a new loss clause to be attached
thereto, making the loss thcreunder payable to such redemptor. In
the event of foreclosure sai%, Mortgagee is hereby authorized,
without the consent of Mortga¢or. to assign any and all insurance
policies to the purchaser at the sale, or to take such other steps
as Mortgagee may deem advisable, to cause the interest of such
purchaser to be protected by any or the said insurance policies.

D. Anything in this Paragraph 7 to the contrary
notwithstanding, it is an operating covenant hereof that in case
the Premises have been submitted to the Condomirnium Property Act of
the State of 1Illincis, and pursuant therzkc in the event a
Condominium Declaration covering the Premices -has been duly
executed and filed, then and in such case the proceeds of any
insurance resulting from fire or other insured casualty, shall be
used to repair such damage, and restore the - Premises,
notwithstanding the state or condition of this Mortazce or the
Note; and with the further proviso that any excess insururce loss
proceeds after payment of the full cost of the repuir and
restoration of the Premises shall be used for the purposes set
forth in the Condominium Declaration. It is the express purpose
and intention of this Mortgage and the express understanding of the
parties hereto that so long as a Condominium Declaration covering
the Premises is of record and in full force and effect, the
negotiations for, settlement, receipt cf, use and disposition of
insurance loss proceeds shall be governed by the terms and
provisions of the Condominium Declaration, the interest or estate
cf Mortgagee notwithstanding.
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E. Nothing contained in this Mortgage shall create
any responsibility or obligation on Mortgagee to collect any amount
owing on any insurance policy to rebuild, repair or replace any
damaged or destroyed portion of the Premises, including any
improvements, or to perform any act hereunder.

8. Method of Taxation:

8.1 Stamp Tax: If, by the laws of the United States of
America, or of any state, municipality or other governmental body
having jurisdiction over Mortgagor or 1its property, any tax
imposition or assessment is due or becomes due in respect of the
issuance of the MNote, this Mortgage or upon the interest of
Mortgagee in the Premises, or any tax, assessment or imposition is
imposed upca Mortgagee relating to the lien created hereunder, or
any of the izregoing, Mortgagor covenants and agrees to pay such
tax, levy, ass:ssment or imposition in the manner required by any
such law and the railure to so pay same shall constitute an Event
of Cefault heresunder and at the option eof Mortgagee all sums
secured hereby shall in such event be immediately due and payable.
Mortgagor further covenants to hold harmless and agrees to
indemnify Mortgagee, 1i's | successors or assigns, against any
liability incurred by reaszn of the Iimposition of any tax on the
issuance of the Note.

8.2 Change in Methcod of Taxation: 1In the event of the
enactment after this date of a;y law of the state in which the
Premises are located deducting fron the value of land for the
purpose of taxation any lien there¢n,. or imposing upon Mortgagee
the peyment of the whole or any part ol the taxes or assessments or
charges or 1liens herein required to o palid by Mortgagor, or
changing in any way the laws relating to the-taxation of mortgages
or debts secured by mortgages or Mortgagee’s interest in the
Premigses, or the manner c¢f cocllection of taxcs, so as to aifect
this Mortgage or the debt secured hereby or tue holder hereof,
then, and in any such event, Mortgagor, upon demend by Mortgagee,
shall pay such taxes or assessments, or reimburse Mortgagee
therefor; provided, however, that if in the opinion of counsel for
Mortgagee (a) it might be unrlawful to require Mortgagu: to make
such payment; or (b) the making of such payment might result in the
imposition of interest heyond the maximum amount permitted bv law,
then and in such event, Mortgagee may elect, by notice in writing
given to Mortgagor, to declare all of the indebtedness secured
hereby to be and become due and payable without penalty or premium
sixty (60) days from the giving of such notice.

9. No Merger: It being the desire and intention of the
parties hereto that this Mortgage and the lien hereof do not merge
in fze simple title to the Premises, it is hereby understocod and
agreed that should Mortgagee acquire any additional interest in or
to the Premises or the ownership thereof, then, unless a contrary
intent 1s manifested by Mortgagee, as evidenced by an express

D487123314.3 11

y23080V0




W

UNOFFICIAL COPY




“UNOFFICIAL COPY

statement to that effect in an appropriate document duly recorded,
this Mortgage and the lien hereof shall not merge in the fee simple
title, toward the end that this Mortgage may be foreclosed as if
owned by a stranger to the fee simple title.

10. Prepayment Privilege: At such time as Mortgagor is
not In default either under the terms of the Note or under the
terms of this Mortgage, Mortgagor shall have the privilege of
making prepayments on the principal of the Note (in addition to the
required payments) in accordance with the terms and conditions set
forth in the Note.

11. Assignment of Rents and Leases:

A. To further secure the indebtedness secured
hereby, Moctgagor does hereby sell, assign and transfer unto
Mortgagee aii the rents, issues and profits now due with respect to
the Premises ou0< dces hereby sell, assign and transfer onto
Mortgagee all Mortargor’s right, title and interest as lessor under
or by virtue of any lease, whether written or verbal, or any
letting of, or of any agreement for the use or occupancy of the
Premises or any part thetecf, which may have been heretofore or may
be hereafter made or agreed-to or which may be made or agreed to by
Mortgagor or its agents oz heneficiaries under the powers herein
granted, it being the intentjon hereby to establish an absolute
transfer and assignment of all of-such leases and agreements, and
all the avails thereunder, unto Mortgagee, and Mortgagor does
hereby appoint irrevocably Mortgages its true and lawful attorney
in its name and stead (with or witlhout taking possession of the
Premises as provided in Paragraph 17 hexeof) to rent, lease or let
all or any portion of the Fremises to any party or parties at such
rental and upon such terms as Mortgagee shall, in its discretion,
determine, and to collect all of said aval!ls, rents, issues and
profits arising from or accruing at any time hereafter, and all now
due or that may hereafter exist on the Premiszs;, with the same
rights and powers and subject to the same immunities, exoneration
of liabllity and rights of recourse and indemnity as Mortgagee
would have upon taking possession pursuant to the provisions of
Paragraph 17 hereof.

B. Mertgagor represents and agrees that mno rent
has been or will be paid by any person in possession of any porvcion
of the Premises for more than one installment in advance and that
the payment of none of the rents to accrue for any portion of the
Premises has been or will be, without Mortgagee’s consent, waived,
released, reduced, discounted, or otherwise discharged or
compromised by Mortgagor. Mortgagor shall not grant any rights of
gset off or permit any set off to rent by any person in possession
of any portion of the Premises. Mortgagor agrees that it wiil not
assign any lease or any rents or profits of the Premises, except to
Mortgagee or with the prior written consent oi Mortgagee.
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C. Nothing herein contained shall be construed as
constituting Mortgagee as a mortgagee in possession in the absence
of the taking of actual possession of the Premises by Mortgagee
pursuant to Paragraph 17 hereof. 1In the exercise of the powers
herein granted Mortgagee, no 1liability shall be asserted or
enforced against Mortgagee, all such liability being expressly
waived and released by Mortgagor.

D. Mortgagor further agrees to assign and transfer
to Mortgagee all future leazses upon all or any part of the Premises
and to execute and deliver, at the request of Mortgagee, all such
further assurances and assignments in the Premises as Mortgagee
shall frum time to time require.

E. Although it is the intenticn of the parties that
the assignmeat contained in thls Paragraph 11 shall be a present
assignment, it i3 expressiy understood and agreed, anything herein
contained to the contrary notwithstanding, that so long as there is
no Event of Defavlit hereunder, Mortgagor shall have the privilege
of collecting and rrtaining the rents accruing under the leases
assigned hereby, untit such time as Mortgagee shall elect to
collect such rents pursitart to the terms and provisions of this
Mortgage.

F. Mortgagor espressly covenants and agrees that if
Mortgagor, as lessor under any leose for all or any part of the
Mortgaged Premises, shall fail to_ perform and fulfill any term,
covenant, condition or provision in.suid lease or leases, or any of
them on its part to be performed or fufilled, at the times and in
the manner in said lease or leases proviuad, or if Mortgagor shall
suffer or permit to occur any breach or default under the
provisions of any assignment of any lease or leases given as
additional security for the payment of the- ‘ndebtedness secured
hereby, such breach or default shall constitute & default hereunder
and entitle Mortgagee to all rights available tu 't in such event.

G. At the option of Mortgagee, this Jdortgage shall
become subject and subordinate, in whole or in part (bu. not with
respect to priority of entitlement to insurance procesdi -or any
award in eminent domain), to any one or more leases affecring any
part of the Premises, upon the execution by Mortgagee and recording
or reglstration thereof, at any time hereafter, in the office
wherein this Mortgage was registered or filed for record, of a
unilateral declaration to that effect.

12, Additional Rights of Mortgagqee: Mortgagor nereby
covenants and agrees that:

12.1 1If the payment of the indebtedness secured hereby
or any part thereof be extended or varied or if any part of the
gsecurity be released, all persons now or at any time hereafter
liable therefor, or interested in the Premises, shall be held to
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assent to such extension, variation or release, and their liability
and the lien and all provisions hereof shall continue in full
Zorce, the right of recourse, if any., against all such persons
belng expressly reserved by Mortgagee, notwithstanding such
extension, variation or reliease,

12.2 in the event the ownership of the Mortgaged
Premises, ar any part thereof, becomes vested in a person or entity
other than Mortgagor (without hereby implying Mortgagee’'s consent
to any assignment, transfer or conrnveyance of the Mortgaged
Premises) Mortgagee may, without notice to Mortgagor, deal with
such successor or successcrs in Interest with reference to this
Mortgage and to said debt in the same manner as with Mortgagor
without la any way vitiating or discharging Mortgagor‘s liability
hereundexr n& upon the debt. No sale of the Mortgaged Premises, no
forbearance un the part of Mortgagee and no extension of the time
for the paywmein’. of the debt hereby secured given by Mortgagee shall
operate tc relemsse, modify, change, or affect the original
liabllity, if any of Mortgagor, either in whole or in part.

12.3 Mortgegee, at its sole option and without notice,
(a) may release any part of the Mortgaged Premises, or any person
liable for the debt, withont in any way affecting the lien hereof
upon any part of the Mortgerged Premises not expressly released;
(b) may agree with any party /coligated on the debt, or having any
interest in the Mortgaged Premises, to extend the time for payment
of any part or all of the debt; (¢} may accept a renewal note or
notes therefor; (d} may take oy release other or additional
security for the indebtedness; {(e) mav consent to any plat, map or
plan of the Premises; (f) may consen:_ to the granting of any
easement; (g) may join in any extension ur subordination agreement;
(h) may agree in writing with Mortgagor to modify the rate of
interest or period of amortization of the lJote or change the time
of payment or the amount o¢of the monthly .4astallments payable
thereunder; or (i) may walve or fail to exerclsz any right, power
or remedy granted by law or herein or in any othel instrument given
at any time to evidence or secure the payment of the ‘indebtedness.
Any such agreement shall not in any way release or impair the lien
hereof, but shall, as applicable, extend the lien herevf @s against
the title of all parties having any interest in the liortgaged
Premises which interest is subject to this Mortgage.

12.4 This Mortgage is intended only as security for the
obligations herein set forth. Notwithstanding anything to the
contrary contained in this Mortgage, Mortgagee shall have no
obligation or liability under, or with respect to, or arising out
of this Mortgage and shall not be required or obligated in any
manner to perform or fulfill any of the obligations of Mortgagor
hereunder.

12.5 Upon the occurrence of an Event of Default
hereunder, Mortgagee may, vut need not, make any payment or perform
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any act herein required ¢f Mortgagor in any form and manner deemed
expedient. By way of illustration and not in limitation of the
foregoing, Mortgagee may (but need not) do all or any of the
following: make payments of principal or interest or other amounts
on any- lien, encumbrance or charge on any part of the Premises;
complete construction; make repairs; cellect rents; prosecute
collection of any sums due with respect to the Premises; purchase,
discharge, compromise or settle any taex lien or any other lien,
encumbrance, suit, proceeding, title or claim thereof; contest any
tax or assessment; and redeem frcm any tax sale or forfeiture
affecting the Premises. All monies paid for any of the purposes
herein authorized and all expenses paid or incurred in connection
therewith. including attorneys’ fees, and any other monies advanced
by Mortgag2e to protect thz Mortgaged Premises and the lien hereof,
shall ba p0 much additional indehtedness secured hereby, and shell
bscome immediately due and payable upon written notice and with
interest thereon at Default Rate as defined in Paragraph 41 hereof.
In making any payment or securing any performance relating to any
cbligation of Mortgagor hereunder, Mortgagee shall (as long as it
acts in good faith, be the sole judge of the legality, validity and
amount of any 1lien or encumbrance and of all other matters
necessary to be determiner in satisfaction therecf. No such action
of Mortgagee, and no inaction of Mortgagee hereunder, shall ever be
congidered as a waiver of (any right accruing to it on account of
any default on the part of Mortgagor. All sums paid by Mortgagee
for the purposes herein authorized, or authorized by any Loan
Document shall be considered aduaivional advances made under the
Note and pursuant to this Mortgags and shall be secured by the
Mortgage with the proviso that *tre aggregate amount of the
lndebtedness secured hereby together wich all such additional sums
advanced shall not exceed two hundred (2£0%) percent of the amount
of the original indebtedness secured hereby.

13. Reliance on Tax Bills: Mortgagee in making any
payment hereby authorized: (a) relating to taxes-and assessments,
may do so according to any bill, statement or ectimate procured
from the appropriate public office without inquiry into the
accuracy of such bill, statement or estimate or inte the validity
of any tax, assessment, sale, forfeiture, tax lien »r title or
claim thereof; or (b) for the purchase, discharge, compcraise or
settlement of any other prior lien, may do so without inquicsy as to
the validity or amount of any claim for lien which may be assecrved.

14. Acceleration of Indebtedness in Case of Default:
Any one of the foliowing events shall be deemed an "Event of
Default” hereunder: (a) if default De made in the due and punctual
payment of the Note, or any installment due in accordance with the
terms therecf, either of principal or interest or in the payment of
any other sum required to be paid by Mortgager or the maker of the
Note set forth in the Note <xr pursuant to the terms of any other
Loan Document executed in connection with this Mortgage or the
indebtedness secured hereby, and any such default continues after
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the expiration of any applicable grace or cure period; or (b) if
any other default be made in the performance of any other of the
non~monetary covenants or conditions contained in the Note or in
any other Loan Document (excluding this Mortgage), and such default
continues after the expiration of any applicable grace or cure
pericd; or (c) if Mortgagor, any beneficiary of Mortgagor, the
general partner of sald beneficiary cr any gueranter of the
obligation secured hereby (the foregoing parties are herein
referred to coliectively as the "Obligors” and individually as an
"Obligor") shall file a petition in voluntary bankruptcy or under

itie 11 of the United States Code or any other similar law,
statute or r=quiation, state or federal, whether now or hereafter
existing, or an answer admitting insolvency or inability to pay its
debts, or- fail to obtain a vacation or stay c¢f involuntary
proceedings within thirty (30) days; or (d) if any Obligor shall be
adjudicated a bankrupt, or a trustee or receiver shall be appointed
for such Obliger for all of its property or the major part thereof
in any involurncecy proceeding, or any court shali have taken
jurisdiction of the property of any Obligor or the major part
thereof in ary inveoinntary proceedings for the reorganization,
dissolution, liquidation or winding up of such Obligor, and such
trustee or receiver shail not be discharged or such jurisdiction
relingquished or vacated oi stayed on appeal or otherwise stayed
within thirty (30) days; nr (e) if any Obligor shall make an
assignment for the benefit of <reditors, or shall admit in writing
its inability to pay its debts generally as they become due, or
shall consent to the appointment of & receiver or trustee or
liquidator of all of its property or the major part thereof; or
(f) if any representation cor warranty made by Mortgagor or others
in, under or pursuant to the Note, this Mortgage or any other Loan
Document shall prove to have been false or misleading in any
material aspect as of the date on which such representation or
warranty was made; or (g) Lf the holder ol a mortgage or of any
cther lien on the Mortgaged Premises (without hereby implying
Mortgagee’s consent to any such mortgage or other Lien) accepts or
agrees to accept a deed in lieu of foreclosure or institutes
foreclosure proceedings or other proceedings for the snforcement of
its remedies thereunder &nd the same remain undischarged or
unbonded to Mortgagee’s satisfaction for a period of seven (7)
days; or (h) if there is a violation of Paragraph 42 of this
Martgage; or (i) there is a violation of or defaualt undex any
environmental undertaking, indemnity or other agreement execitud by
one or more Obligors in connection with the loan evidenced by the
Note; or (J) Mortgagee reasonably deems itself to be insecure; or
(k) if default shall be made in the due observance or performance
of any other of the covenants, agreements or conditions contained
in this Mortgage, and required to be kept or performed or observed
by Mortgzgor, other than the defaults described in the preceding
clauses (a) through (J) of this Paragraph 14 and any other defaults
deemed to be "Events of Default" hereunder, and the same shall
continue for fifteen (15) days after written notice given by
Mortgagee to Mortgagor; provided, however, that in the event that
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such default under this subsection (k) cannot reasonably be cured
within said fifteen-day time period, the time period to cure shall
sald default shall be extended for as long as is reasonably
required to so cure, provided that diligent efforts to cure said
default are made. Upon the occurrence of an Event of Default, then
and in every such case the whole of said principal sum hereby
secured shall, at once, at the option of Mortgagee, become
immediately due and payable, together with accrued interest
thereon, without notice to Mortgagor.

If while any insurance proceeds or condemnaticn awards
are held by or for Mortgagee to reimburse Mortgagor cor any lessee
fzr the costs of repair, rebuilding or restoration of bullding(s)
or other iuprovements on the Land, as set forth in Paragraphs 7 and
20 hereof, }.ortgagee shall be or become entitled to accelerate the
maturity oi-*he indebtedness, then and in such event, Mortgagee
shall be entitled to apply all such insurance proceeds and
condemnation awexds then held by or for it in reduction of the
indebtedness, and ‘any excess held by it cver the amount of the
indebtedness shali ba paid to Mortgagor or any party entitled
thereto, without intecsst, &s the same appear on the records of
Mortgagee.

15. Foreclosure: Fxpense of Litiqgation:

a. If an Event of Default has occurred hereunder,
cx when the indebtedness hereby secured, c¢r any part thereof, shall
become due, whether by acceleraticid or otherwise, Mortgagee shall
have the right to foreclose the lier hereof for such indebtedness
or part thereof, and in the event of tiie default in the payment of
any installment due under the Note securzc hereby, the owner of the
Note may accelerate the payment of-‘same and may institute
proceedings to foreclose this Mortgage for the entire amount then
unpaid with respect tc the Note. In any sult {5 foreclose the lien
hereof, there shall be allowed and incluand  as additional
indebtedness in the decree for sale all expenditiies and expenses
which may be paid or incurred by or on behalf of Mortgagee for
attorney’s fees, appralser’s fees, outlays for documentary and
expert evidence, stehographer's charges, publication cuats, and
costs (which may be estimated as to items to be expenued after
entry of the decree) of procuring all such abstracts of title,
title ssarches and examinations, title insurance policies, Torrens
certificates, and similar data and assurances with respect to title
as Mortgagee may deem reasonably necessary either to prosecute such
suit or to evidence tec bidders at any sale which may be had
pursuant to such decree the true condition of the title to or the
value of the Premises. All expenditures and expenses of the nature
in this paragraph mentioned, and such expenses and fees as may be
incurred in the protection of said Premises and the maintenance of
the lien of this Mortgage, including the fees of any attorney
employed by Mortgagee in any litigation or proceeding affecting
this Mortgage, the Note or the Premises, including probate and

nJ9/133914.3 17




UNOFFICIAL COPY




UNOFFICIAL COPY,

bankruptcy proceedings, or in preparations for the commencement or
defense of any proceeding or threatened suit or proceeding, shall
be immediately due and payable by Mortgagor, with interest thereon
at the Default Rate as set forth in Paragraph 41 hereof and shall
be sccured by this Mortgage.

B. This Mortgage may be foreclosa2d once against
all, or successively against any portion or portions of the
Premises, as Mortgagee may elect. This Mortgage and the right of
foreclosure heraunder shall not be impaired or exhausted by one or
any foreclosure or by one or any sale, and may be foreclosed
successively and in perts, until all of the Premises have been
foreclosed against and scld. Mortgagor waives and relinquishes any
and all rights that Mortgagor may have tc cause or compel a sale of
any part or varcel of the Premises less than the entire Premises.

<. Mortgagee may employ counsel for advice or
other legal servicze at Mortgagee’'s discretion in connection with
any dispute as to the obligations of Mortgagor hereunder, or as to
the title of Mortgagee to the Mortgaged Premises pursuant to this
Mortgage, or in any litigation to which Mortgagee may be a party
which may affect the title to the Mortgaged Premises or the
validity of the indebtedness hereby secured, and any reasonable
attorneys’ fees so jincurred ghall be added to and be a part of the
debt hereby secured. Any couts-and expenses reasonably incurred in
connection with any other dispute or litigation affecting said debt
or Mortgagee’'s title to the/ Mortgaged Premises, including
reasonably estimated amounts to cunclude the transaction, shall be
added to and be a part of the indercedness hereby secured. All
such amounts shall be payable by Mocigagor to Mortgagee without
formal demand, and if not paid, shall be fncluded as a part of the
mortgage debt and shall include interest.ic the Default Rate as set
forth in Paragraph 41 herecf from the dat¢s of their respective
expenditures.

D. The proceeds of any foreclesuce sale cf the
Premises shall be distributed and applied in the following order of
priority: First, on account of all costs and expenses incident to
the foreclosure proceedings, including all such iters- as are
mentioned in the preceding paragraph hereof; second, on arcount of
all other items which under the terms hereof constitute secured
indebtedness additional to that evidenced by the Note, with
interest thereon as herein provided; third, on account of all
principal and interest remaining unpaid on the Note in the order of
priority therein described; and fourth, any overplus to Mortgagor,
its swvzcessors or assigns, as their rights may appear.

E. After an Event of Default, Mortgagee shall have
the right and cption to commence a civil action to forecleose the
lien of this Mortgage and to obtain an order or judgment of
foreclosure and sale subject to the rights of any tenant or tenants
of the Premises. The failure to join any tenant or tenants of the
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Premises as party defendants in any such civil action or the
failure of any such order or judgment to foreclose their rights
shall not be asserted by Mortgagor as a defense {n any civil action
instituted to collect the indebtedness secured hereby, or any part
thereof or any deficiency remaining unpaid after foreclosure and
sale of the Premises, any statute or rule of law at any time
exlsting to the contrary notwithstanding.

16. Appointment of Receiver: Upon, or at any time after
the filing of a complaint to foreclose this Mortgage, the court in
whick such complaint is filed shall, upon the election of
Mortcagee, appoint a receiver of the Premises. Such appointment
may be-riade either before or after sale, without notice, without
regard tc _the solvency or insolvency of Mortgagor at the time of
applicatlon for such receiver and without regard to the then value
of the Prenises or whether the same shall be then occupied as a
homestead or rot and Mortgagee hereunder or any holder of the Note
may be appointen 2s such receiver. Such receiver shall have power
tocollect the rencs, issues and profits of the Premises during the
pendency of such foreclosure suit and, in case of a sale and a
deficiency, during tha tull statutory period of redemption, whether
there be redemption or unet, as well as during any further times
when Wortgagor, except tar the intervention of such receiver, would
be erntitled to collect suzh rents, issues and profits, and all
other powers which may be necessary or are usual in such cases for
the protection, possession, control, management and operation of
the Premises during the whole of said period. The court from time
to time may authorize the receiver o apply the net income in his
hands after deducting reasonable corpsnsation for the receiver and
his counsel as allowed by the court, ‘p payment (in whole or in
part} of any or all of any obligationd secured hereby, including
withont limitation the following, in such ozder of application as
Mortgiagee may elect: (i) amounts due upon the Note, (ii) amounts
due upon any decree entered in any suit foreciarcing this Mortgage,
(iii) costs and expenses of foreclosure and litigation upon the
Premises; (iv) insurance premiums, repairs,’ taxes, special
assessments, water charges and interest, penalties and costs, in
connection with the Premises; (v) any other lien or chur¢e upon the
Premises that may be or become superior to the lizp  of this
Mortgage, or of any decree foreclosing the same; provided that such
application is made prior to foreclosure sale, and (vi} the
deficiency in case of a sale and a deficiency.

17. Mortgagee’s Right of Possession in Case of Default:

A. In any case in which under the provisions of
this Mortgage Mortgagee has a right to institute forecliosure
proceedings, whether before or after the whole principal sum
secured hereby is declared to be immediately due as aforesaid, or
whether before or after the institution of legal proceedings to
foreclose the lien hereof or before or after sale thereunder,
forthwith, upon demand of Mortgagee, Mortgagor shall surrender to
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Mortgag=e and Mortgagee shall be entitled to take actual possession
of the Premises or any part thereof personally, or by its agents or
attorneys, as for condition broken, and Mortgages in its discretion
may, with or without force and with or without process of law,
enter upon and take and maintain possession of all or any part of
the Premises, together with all documents, books, records, papers
and accounts of Mortgagor or then owner of the Premises xelating
therete, and may exclude Mortgagor, its agents or servants, wholly
therefrom and may as attorney in fact or agent of Mortgagor, or in
its own name as Mcortgagee and under the powers herein granted,
hold, woperate, manage and control the Premises and conduct the
business, if any, thereof, either personally or by its agents,
contractars or nominees and with full power to use such measures,
legal i i2quitable, as in its discretion or in the discretion of
its successors or assigns may be deemed proper or necessary to
enforce the nayment or security of the avails, rents, issues and
profits of /the Premises, including actions for the recovery of
rent, actions _in forcible detainer and actions in distress for
rent, hereby grarcing full power and authority to exercise each and
every of the rights, privileges and powers herein granted at any
and all times hereafcer, without notice to Mortgagor, and with full
power: (i) to cancel or terminate any lease or sublease for any
cause or on any ground vhich would entitle Mortgagor to cancel the
same; (il) to elect to dilsaffirm any lease or sublease made
subsequent to this Mortgags or subordinated to the lien hereof;
(1ii) to make all necessar; or proper repairs, decorating,
renewnls, replacements, alterations, additions, betterments and
improvements to the Premises, inclevding completion of construction
in progress, as to it may seem judicious; (iv} to insure and
reinsire the same and all risks  dncidental to Mortgagee’s
possession, operation and management<  thereof; (v} to employ
watchmen to protect the Mortgaged Premiscs; (vi} te continue any
and all outstanding contracts for the ereccion and completion of
improvements to the Premises; ([vii) to make and enter into any
contracts and obligations wherever necessary in _.its own name, and
to pay and discharge 2all debts, obligations  apd liabilities
incurred thereby, all at the expense of Mortgagor; (viii) to
recefve all avallg, rents, issues, profits and proceerizs therefrom
and £¢ perform such other acts in connection with the nanagement
and operation of the Mortgaged Premises as Mortgagee. in its
discretion, may deem proper; and (ix} to extend or modify- 7iy then
existing leases and to make new leases, which extencions,
modifications and new leases may provide for terms to expire, or
for options to lessees to extend or renew terms to expire, or for
options to lessees to extend or renew terms to expire beyond the
date of the issuance of a deed or deeds to a purchaser or
purchasers at a foreclosure saie, it being understood and agreed
that any.such leases, and the options or other such provisions to
be wontained therein, shall be binding upon Mortgagor and all
persons whose interests in the Premises are subject to the lien
hereof and upen the purchaser or purchasers at any foreclosure
sale, notwithstanding any redemption from sale, discharge of the

.
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Mortgage indebtedness, satisfaction of any foreclosure decree or
issuance of any certificate of sale or deed to any purchaser.

B. Mortgagee shall not be obligated to perform or
discharge, nor does it hereby undertake to perform or discharge,
any obligation, duty or liability under any leases, and Mortgagor
shall and does hereby agree to indemnify and hold Mortgagee
harmless of and from any and all liability, loss or damage which it
may or might incur under said leases or under or by reason of the
assignment thereof and of and from any and all claims and demands
whatsoever which may be asserted against it by reason of any
alleged obligations or undertakings on its part to perform or
discharye any of the terms, covenants or agreements contained in
said leaszs. Should Mortgagee incur any such liability, loss or
damage, urder said leases or under or by reason of the assignment
thereof, or ian the defense of anv claims or demands, the amount
thereof, including costs, expenses and reasonable attorneys’ fees,
shall be secured nereby, and Mortgagor shall reimburse Mortgagee
therefor immediat:iy upon demand.

18. Appiication of Income Received by HMortgagee:
Mortgagee, in the exercis2 of the rights and powers hereinabove
conferred upon it by Paregraph 1i and Paragraph 17 hereof, shall
have full power to use ancd apply the avails, rents, issues and
profits of the Premises to %ic payment of or on account of the
following, in such order as Mor‘gagee may determine: {a) to the
payment of the operating expenses of the Premises including cost of
management and leasing thereof (wiich shall include reasonable
compensation to Mortgagee and its agent-or agents, if management be
delegated to an agent or agents, and shall also include lease
commissions and other compensation and cxpenses of seeking and
procuring tenants and entering into leases)  established claims for
damages, if any, and premiums on insurance licreinabove authorized;
(b) to the payment of taxes and special assecsments now due or
which may hereafter become due on the Premises; (7} to the payment
of all repairs, decorating, renewals, replacements; alterations,
additions, betterments, and improvements of the Prumises, and of
placing said property in such condition as will, in the juadgment of
Mortgagee, make it readily rentable; and (d) to the paymerc.of any
indebtedness secured hereby or any deficiency which may resvit from
any foreclosure sale,.

19. Access by Mortgagee: Mortgagor will at all times
deliver to Mortgagee duplicate originals or certified copies of all
leases, agreements and documents relating to the Premises and shall
permit access by Mortgagee to its books and records, construction
project reports, if any, tenant registers, insurance policies and
other papers for examination and making copies and extracts
thereof. Mortgagee, its agents and designees shall have the right
to inspect the Premises at all reasonable times and access thereto
shall be permitted for that purpose.
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20. Condemnation: Mortgagor hereby assigns, transfers
and sets over unto Mortgagee its entire interest in the proceeds
(hereinafter referred to as the "Condemnation Proceeds”) of any
award or any claim for damages for any of the Mortgaged Premises
taken or damaged under the power of eminent domain or by
condemnation or any acticn in lieu of condemnation (hereinafter
referred to as "Condemnation"). Mortgagor hereby empowers
Mortgagee, in Mortgagee’s sole discretion, and at its election to
settle, compromise and adjust any and all claims or rights arising
under any Condemnation relating to the Premises or any portion
thereof. Mortgagor shall so settle, compromise and adjust such
claims or rights in the event Mortgagee does not elect to do so as
provides above. Nothing contained in this Mortgage shall create
any resporsibility or obligation on Mortgagee to collect any amount
owing due c¢ any Condemnation or to rebuild, repair or replace any
portion of *nn» Premises or any improvements thereon or to perform
any act hereuidar. Mortgagee may elect to apply the Condemnation
Proceeds upon cr.in reduction of the indebtedness secured hereby,
whether due or not, or to require Mortgagor to restore or rebuild,
in which event the Cundemnation Proceeds shall be held by Mortgagee
and used to reimburse mMortgagor for the cost of the rebuilding or
restoring of buildings »r improvements on the Premises, in
accordance with plans and specifications to be submitted to and
approved by Mortgagee. Novwithstanding the foregoing, if Mortgagor
i5 obligated to restore oc  replace the damaged or destroyed
buildings or improvements under the terms of any lease or leases
which are or may be prior to the lien of this Mortgage and if such
taking does not result in cancellation or termination of such
lease, the Condemnation Proceeds shall first be used to reimburse
¥ortgagor for the cost of rebuilding or restoring of buildings or
improvements on the Premises, providea nz Event of Default then
exists under this Mortgage. 1In the event Mortgagor is required or
autherized, by Mortgagee’s election as aforesaid, to rebuild or
restore, the Condemnation Proceeds shall be po'ld out in the same
manner as is provided in Paragraph 7 hereof for the payment of
insurance proceeds toward the cost of rebuilding or restoration.
If the-amount of the Condemnation Proceeds is insufficient to cover
the cost of rebuilding or restoration, Mortgagor shill pay such
cost in excess of the award, before being entitled to reireuirsement
out of the award. Any surplus which may remain out of said award
after payment of such cost of rebuilding or restoration shall, at
the option of Mortgagee, be applied on account of the indebtedness
gecured hereby or be paid to any other party entitled thereto.

21. Release Upon Payment and Discharge of Mortgagor’s
Obiigations: Mortgagee shall release this Mortgage and the lien
thereof by proper instrument upon payment and discharge of all
indebtedness and other obligations secured hereby and upon payment
of a reasonable fee to Mortgagee for preparation of any necessary
instruments.
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22. Notices: ALl notices hereunder shall be in writing
and shall be deemed to have been sufficiently given or served for
2il purposes when presented personally, forwarded by expedited
messenger with evidence of delivery, or sent by registered or
certified mail to any parity hereto at its address stated above or
at such other address of which it shall have notified the party
giving such notice in writing. Copies of all notices to Mortgagee
shall be given to Mark S. Richmond, Katz Randall & Weinbery, 200
North LaSalle Street, Suite 2300, Chicago, Illinois 60601,
Whenever in this Mortgage the giving of notice by mail or otherwise
is required, the giving of such notice may be waived in writing by
the person or persons entlitled to receive such notice.

23. Waiver of Defense: No action for the enforcement of
the lien cc of any provision hereof shall be subject to any defense
which would 1ot be good and available to the party interposing same
in an action At law upeon the Note,

24, Wwaiver of Statutory Rights: Mortgagor shall not and
will not apply for or avall itself of any appraisement, valuation,
stay, extension or exemption laws, or any so-called "Moratorium
Laws"”, now existing or hereafter enacted, in order to prevent orx
hinder the enforcement cr foreclosure of this Mortgage, but hereby
walves the benefit of such laws. Mortgagor for itself and all who
may cldim through or under fc waives any and all right to have the
property and estates comprising the Mortgaged Premises marshaled
upon any foreclosure of the lien unereof and agrees that any court
having jurisdiction to foreclose surh lien may order the Mortgaged
Premises sold as an entirety. Mortgsgor hereby waives any and all
rights of redemption.

25. Maintenance of Mortgagor's Existence: So long as
any part of the Note remains unpaid, Mortgagor shall maintain its
existence and shall not merge into or consolizate with any other
corporation, firm, joint venture or associetion; nor convey,
transfer, lease or otherwise dispose of all or subscantially all of
its property, assets or business; nor assume, guarantee or become
primarily or contingently liable on any indebtedness or obligation
of any other person, firm, joint venture or corporat:.on, without
prior written consent from Mortgagee.

26. Mortgagor’s Additional Covenants: Mortqgagor further
cevenants and agrees with Mortgagee, its successors and assignus as
follows:

26,1 Mortgagor will fully comply, and will use ail
reasonable eiforts to cause compliance by tenants, with all of the
material terms, conditions and provisions of all leases on the
Premises so that the same shall not become in default or be
cancelled, terminated or declared void, and will do all that is
reasonable to preserve all said leases in force., Except for taxes
and assessments to be paid by Mortgagor pursuant to Paraqgraph 3 of
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this Mortgage, Mortgagor will not create or suffer or permit to be
created, subsequent to the date of this Mortgage, any lien or
encumbrance which may be or become superior to any lease affecting
the Premises; and

26.2 No construction shall be commenced upon the Land
unless the plans and specifications for such construction shall
have been submitted to and approved in writing by Mortgagee to the
end that such construction shall not, in the reasonable judgment of
Mortgagee, entail prejudice to the loan evidenced by the Note and
secured by this Mortgage.

26.3 In the event of the happening of any casualty, of
any kind . or nature, ordinary or extraordinary, foreseen or
unforese¢n(including any casualty for which insurance was not
obtained ox <htainable) resulting in damage to or destruction of
the Mortgageu Premises or any part thereof, Mortgagor will give
notice thereot to Mortgagee, and will promptly, at Mortgagor’s sole
cost and expense’ {«+hether or not there are sufficient and available
insurance proceeds), commence and diligently continue to restore,
replace, repair or relnmild the Mortgaged Premises to be of at least
equal value and substantially the same character and condition as
prior to such casualty; provided, however, that if Mortgagee has
elected to apply insuranne loss proceeds toward payment of the
mortgage indebtedness as ‘pcuvided for in this Mortgage, the
provisions of this Paragraph 26.3 shall not apply.

26.4 Mortgagor will noc commit or permit any waste on
the Mortgaged Premises and will kzep the buildings, fences and
other improvements now or hereaftel 'erected on the HMortgaged
Eremises in sound condition and in ¢ood repair and free from
mechanic’s liens or other liens or claims for liens not expressly
subordinate to the lien hereof, and will n2ither do nor permit to
be done anything to the Mortgaged Premises  ’bhat may impair the
value thereof; and Mortgagee shall have the rigyht #f entry upon the
Mortgaged Premises at all reasonable times fcr tLhe purpose of
inspecting the same.

26.5 No building or other property now or ‘gereafter
covered by the lien of this Mortgage shall be removed, cdemolished
or materially altered, without the prior written corsent of
Mortgagee, except that Mortgagor shall have the right to remov:z and
dispose of, free from the lien of this Mortgage, such equipment as
from time to time may become worn out or obsolete, provided that
either (i) simultaneously witn or prior to such removal any such
equipment shall be replaced with other equipment of a value at
least equal to that of the replaced equipment and free from any
title retention or security agreement or other encumbrances, and by
such removal and replacement Mortgagor shall be deemed to have
subjected such equipment to the lien of this Mortgage, or (ii) any
net cash proceeds received from such disposition shall be paid over
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promptly to Mortgagee to be applied to the last installments due on
the indebtedness secured, without any charge for prepayment.

26.6 Mortgagor will pay all utility charges incurred in
connection with the Premises and all improvements thereon and
maintain all vtility services now or hereafter avajilable for use at
the Premises.

26.7 Mortgagor will at all times fully comply with and
cause the Premises and the use and condition thereof to fully
comply with all federal, state, county, municipal, local and other
governmental statutes, rdinances, requirements, regulations,
rules, oxders and decrees of any kind whatsoever that appiy or
relate theceto, and will observe and comply with all conditions and
requiremeiits necessary to preserve and extend any and all rights,
licenses, pzrmits, privileges, franchises and concessions
(including, "wilihout limitation, those relating to land use and
development, landmark preservation, construction, access, water
rights, use, nois@e and pcllution) which are applicablie to Mortgager
or the Premises.

26.8 Mortgagor shall within fifteen (15) days after a
written reguest by Mortgacgee furnish from time to time a signed
statement setting forth the dmount of the obligation secured hereby
and whether or not any Event «f Default, offset or defense then is
alleged to exist against the same and, if so, specifying the nature
thereof.

26.9 Mortgagor will, for tiae benefit of Mortgagee, fully
and promptly perform each obligation‘and satisfy each condition
Imposed on it under any contract relating to the Premises, or other
agreement relating thereto, so that tiere will be no default
thereunder and so that the persons {other than Mortgagor) obligated
thereon shall be and remain at all times oblicated to perform for
the benefit of Mortgagee; and Mortgagor will necc¢ permit to exist
any condition, event or fact which could allow or serve as a basis
or justification for any such person to avoid such verformance.

PYZI0KROVO

26,10 Mortgagor will pay all £filing, zregistration,
recording and search and information fees, and all  mxpenses
incident to the execution and acknowledgement of this Morcyage and
all other documents securing the indebtedness secured herecy and
all federal, state, county and municipal taxes, other taxes,
duties, imposts, assessments and charges arising out of or in
connection with the execution, delivery, filing, recording or
registration of the indebtedness secured hereby, this Mortgage and
all other documents securing the ilndebtedness secured hereby and
all assignments thereof.

26.11 Mortgagor covenants that the proceeds of the

indebtedness secured hereby will not be used for the purchase or
carrying of registered eguity securities within the purview and
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operation of Regulation G issued by the Board of Governors of the
Federal Reserve System.

26.12 Whenever provision is made herein for the
approval, satisfaction or consent of Mortgagee, or that any matter
be to Mortgagee’s satisfaction, unless specifically stated to the
contrary, such approval or consent shall be at Mortgagee’s sole
discretion,

27, Usury Laws, Btc.:

27.1 Mortgagor represents and agrees that the proceeds
of the Note will be used for the purpose specified in 815 ILCS
205/4(1j(c), and that the principal obligation secured hereby
constitutes-a business loan which comes within the purview of said
paragraph.

27.2 1i7 from any circumstances whatever fulfillment of
any provision of this Mortgage or the Note at the time performance
of such provision shall be due shall involve transcending the limit
of validity prescribed by applicable usury statute or any other
law, then ipso facto tlie obligation to be fulfilled shall Dbe
reduced to the limit of such validity, and paid according to the
provisions of the Note, sc Lhat in ne event shall any exaction be
possible under this Mortgage os the Note that is in excess of the
limit of such validity; but such abligation shall be fulfilled to
the limit of such validity. ‘n no event shall Mortgagor, its
successors or assigns, be bound to vay for the use, forbearance or
detention of the money loaned and secured hereby interest of more
than the legal limit, and the right to-demand any such excess shall
be and hereby Is waived. The provisions of this paragraph shall
control every other provision of this Nortgzqe and the Note,

28. Binding on Successors and Assiins; Gender: This
Mortgage and all provisions hereof shail extena s and be binding
upon Mortgagor, its successors, vendees and assigas and all persons
claiming under or through Mortgagor, and the word "Mcrtgagor" when
used herein shall include all such persons and all pecsons liable
for the payment of the indebtedness or any part thereoi,. vwiether or
not such persons shall have executed the Note or this iortgage.
The word "Mortgagee" when used herein shall include the successors,
vendees and assigns of Mortgagee named herein, and the holder or
holders, from time to time, of the Note. Wherever used, the
singular number shall include the plural and the plural the
sinqular, and the use of any gender shall be applicable to all
genders.

29, Captions: The captions and headings of various
paragraphs of this Mortgage are for convenience only and are not to
e construed as defining or limiting, in any way, the scope or
intent of the provisions hereof.
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30. Severability: In the event any of the provisions
contained in this Mortgage or in any other Loan Documents shall,
for any reason, be held to be invalid, illegal or unenforceable in
any respect, such invalidity, illegality or unenforceability shall,
at the option of Mortgagee, not affect any other provision of this
Mortgage, the obligations secured hereby or any other Loan Document
and same shall be construed as if such invalid, illegal or
unenforceable provision had never been contained herein and
therein. This Mortgage has been executed and delivered at Chicago,
Illinois and shall be construed in accordance therewith and
governed by the laws of the State of Illinois.

31, No Liability on Mortgagee: Notwithstanding anything
containea ‘herein, Mortgagee shall not be obligated to perform or
discharge, and does not hereby undertake to pericrm or discharge,
any obligatjor, duty or liability of Mortgager, whether hereunder,
under any of tne leases affecting the Premises, under any contract
relating to the Pramises or otherwise, and Mortgagor shall and does
hereby agree to iudemnify against and hold Mortgagee harmless of
and from: (i) anvand all 1liability, loss or damage which
Mortgagee may incur -under or with respect to any portion of the
Premises or under or by resson of its exercise of rights hereunder;
and (ii) any and all claims and demands whatsoever which may Dbe
asserted against it by zzason of any alleged obligation or
undertaking on its part to gerform or discharge any of the terms,
covenants or agreements containred in any of the contracts,
documents or instruments affecting any portion of the Mortgaged
Premises or affecting any rights ¢f Mortgagor thereto. Mortgagee
ghall not have responsibility for the control, care, management or
repair of the Premises cor be responsible or liable for any
negligence in the management, operation, upkeep, repair or control
of the Premises resulting in loss or injury 2z death to any tenant,
licensee, employee, stranger or other persun.  No liability shaill
be enforced or asserted against Mortgagee in i1:s exercise of the
powers herein granted to it, and Mortgagor exyrassly waives and
releases any such liability. Should Mortgagee incur any such
liability, loss or damage under any of the leases affecting the
Premises or under or by reason hereof, or in the decetse of any
claims or demands, Mortgagor agrees to reimburse  ertgagee
immediately upon demand for the full amount thereof, -1nucluding
costs, expenses and attorneys’ fees.

32. Mortgagor not a Joint Venturer or Partner:
Mortgagor and Mortgagee acknowledge and agree that in no event
shall Mortgagee be deemedd to be a partner or joint venturer with
Mortgagor or any beneficiary of Mortgagor. Without limitation of
the foregoing, Mortgagee shall not be deemed to be such a partner
or joint venturer on account of its becoming a mortgagee in
possesaion or exercising any rights pursuant to this Mortgage or
pursuant to any other instrument or document evidencing or securing
any of the indebtedness secured hereby, or otherwise.
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33. Environmental Matters:

A. Mortgagor represents to Mortgagee that there
are no known or unknown, nor have there been any, nor will
Mortgagor cause or suffer there to be, nor, to the best of its
knowledge after due investigation has any other person or entity
caused there to be, any "Hazardous Materials" (as hereinafter
defined) generated, released, stored, buried or deposited over,
beneath, in or upon, or which have been or will be used in the
construction or renovation of eany buildings, facilities eor
improvements of any nature whatsoever on, the Land, or, to the best
of its knowledge, over, beneath, in or on adjacent parcels of real
estate. _For purposes of this Agreement, "Hazardous Materials"
shall meon and include asbestos, radon, underground storage tanks,
PCBs and uny hazardous, toxic or dangerous waste, substance or
material defined as such in or for purpases of the Comprehensive
Environmentesl Response, Compensation and Liability Act of 1980
(42 USC Sectiva 9601 et. seq.), the Hazardous Materials
Transportation #ci (48 USC Section 1802, et. seg.), the Resource
Conservation and Rzcovery Act (42 USC Section 6901 et. seq.}, the
United States Department of fTransportation Table (49 CFR
Section 172.101 and amzndments thereto) or any other federal, state
or local statute, law, ordinance, code, rule, requlation, order cr
decree regulating, relating to or imposing liabllity or standards
of conduct concerning any 'iazardous, toxic or dangerous waste,
substance or material as now o7 at any time hereafter in effect.

B. Mortgagor covenants that Mortgagor will

indemnify, hold harmless, and defen< Mortgagee and any current or
former officer, director, employcs - or agent of Mortgagee
{hereinafter colliectively referred to us the "Indemnitees") from
any and all claims, losses, damages, response costs, clean-up costs
and expenses arising out of or in any way relating to (i) the
existence, presence, suspected presence, Teiease or suspected
release of any Hazardous Materials over, beneath, in or upon the
remises or adjacent parcels, or in the imprrvements on the
Premises, or (ii) a breach of any representaticons,; warranties,
covenants or agreements set forth in said Paragraph 133, in either
event including, but not iimited to: (a) claims of third parties
{including governmental agencies} for damages, penalties. sesponse
ccsts, clean-up costs, injunctive or other rellef; (b) c¢oets and
expenses of removal, remediation and restoration, Jinclviing,
without limitation, fees of attorneys and experts, and costs of
reporting the existence ol Hazardous Materials to any governmental
agency; and {(¢) any and ail other expenses or obligations, whether
or not taxable as costs, including, without limitation, attorneys’
fees, witness fees, deposition costs, copying and telephone charges
and other expenses, all of which shall be paid by Mortgagor when
incurred. The foragoing indemnity shall survive the payoff of the
loan evidenced by the Note.
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C. The representations, warranties, covenants and
agreements contained herein and the obligations of Mortgagor to
indemnify Mortgagee and the other Indemnitees with respect to the
expenses, damages, losses, costs, damages and liabilities set forth
in Paragraph 33B hereof shall survive (i) any transfer of all or
any portion of the beneficial interest in, to and under Mortgagor,
(11} the foreclosure of any liens on the Premises by Mortgagee or
a third party or the conveyance thereof by deed in lieu of
foreclosure (and shall not be 1limited to the amount of any
deficiency in any foreclosure sale of Premises) and (iii) all other
indicia of the termination of the relationship between Mortgagor

and Mortgagee.

D. During the term of the loan evidenced by the
Note, Mortqagee shall have the right, at its option, to retain, at
Mortgagor’s «zxpense, an environmental consultant who shall prepare
a report indicaiing whether the Premises contain any wetlands or
are being used  for any activities involving, directly or
{ndirectly, the us=, generation, treatment, storage or disposal of
any Hazardous Materiuls, Mortgagor hereby grants to Mortgagee and
Mortgagee’s agents, eimployees, consultants and contractors the
right to enter upon the Primises and to perform such tests on the
Premises as are reasonfoly necessary to conduct any such
investigation.

E. If any oi *hs provisions of the Illinais
Responsible Property Transfer Ant _of 1988 ("IRPTA") are now or

hereafter become applicable to the Oremises, Mortgagor shall comply
with such provisions. Without limitation on the generality of the
foregoing, (i) if the delivery of a disclosure document is now ox
hereafter reguired by IRPTA, Mortgagor shall cause the delivery of
such disclosure document to be made to ali parties entitled to
receive same within the time period requirecd by IRPTA: and
(ii) Mortgagor shall cause any such disclosure document to be
recorded with the Recorder of Deeds of the Ceuriy in which the
Premises are located and filed with the Illino.s_ Environmental
Protection Agency, all within the time periods reqguired by IRPTA,
Mortgagor shall promptly deliver to Mortgagee evidence of such
recording and filing of such disclosure document.

34. Defeasance Clause: If Mortgagor pays to Mortgagee
said principal sum and all other sums payable by Mcrtgagor to
Mortgagee as are hereby secured, in accordance with the provisions
of the Note and in the manner and at the times therein set forth,
without deduction, fraud, or delay, then and from thenceforth this
Mortgage, and the estate hereby granted, shall cease and become
void, anything herein contained to the contrary notwithstanding.

35. Flood Insurance: If the Mortgaged Premises are now
or hereafter located in an area which has been ldentified by the
Secretary of Housing and Urban Development as a flood hazard area
and in which flood insurance has been made available under the

D35/131914.3 29




UNOFFICIAL COPY




UNOFFICIAL COPY,

National Flood Insurance Act of 1968 (the Act), Mortgagor will keep
the Mortgaged Premises covered for the term of the Note by flood
insurance up to the maximum limit of coverage available under the
Act,

36. Mortgagee’'s Right to Exercise Remedies: The rights
and remedies of Mortgagee as provided in the Note, in this
Mortgage, in any other Loan Document or available under applicable
law, shall be cumuletive and concurrent and may be pursued
separately, successively or together against Mortgagor or agalinst
other obligors, if any, or against the Mortgaged Premises, or
against any one or more of them, at the sole discretion of
Mortgagee, and mav be exercised as often as occasion therefor shall
arise. Th» failure to exercise any such right or remedy shall in
no event b~ construed as a waiver or release thereof. No delay or
omigsion of Yortgagee to exercise any right or power accruing upon
any default shall impair any such right or power, or shall be
construed to be 2 waiver of any such default or any acquiescence
therein; and every power and remedy given by this Mortgage to
Mortgagee may be sXercised from time to time as often as may be
deemed expedient by lor:tgagee. Nothing in this Mortgage or in the
Note shall affect the ubligation of Mortgagor to pay the principal
of, and interest on, th: dote in the manner and at the time and
place therein respectively expressed,

37. Incorporation ¢Z Riders, Exhibits and Addenda: All
riders, exhibits and addenda a%tached to this Mortgage are by
express and specific reference incerporated in and made a part of
this ¥Mortgage; and with the proviso that the covenants contained in
each of said riders, exhibits and addonda, and the other things
therein set forth shall have the same forlie and effect as any other
covenant or thing herein expressed.

. 38. Subrogation: To the extent that Mortgagee, on or
after the date hereof, pays any sum due under apy provision or law
or any instrument or document creating any lien nrior or superior
to the lien of this Mortgage, or Mortgagor or any other person pays
any such sum with the proceeds of the loan securad hereby,
Mortgagee shall have and be entitled to a lien on tne Mortgaged
Premises egual in priority to the lien discharged, ana Fortgagee
shall be subrogated to, and receive and enjoy all rights ‘2p2d liens
possessed, held or enjoyed by, the holder of such lien, which chall
remain in existence and benefit Mortgagee in securing the
indebtedness secured herehy. Mortgagee shall be subrogated,
notwithstanding their reiease of record, to the lien of all
mortgages, trust deeds, superior titles, vendors’ liens, liens,
charges, encumbrances, rights and equities on the Mortgaged
Premises, tc the extent that any obligation under any thereof is
directly or indirectly paid or discharged with proceeds of
disbursemcuts or advances under the Note or any Loan Document.
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39. Mortgagee’s Lien for Service Charge and Expenses:
At all times, regardless of whether any loan proceeds have been
disbursed; this Mortgage secures (in additicn tc any loan proceeds
disbursed from time to time) the payment of any and all 1loan
comnissions, service charges, liquidated damages, expenses (with
the exception of those relating to appraisals and Mortgagee’s
a2tiorney’'s fees) and all advances due to or incurred by Mortgagee
in connection with the loan to be secured hereby.

40. Cooperative Ownership and Condominium: So long as
any balance remains due and owing under the Note, Mortgagor agrees
that it will not, without the written consent of Mortgagee first
having bk=en obtained, permit, allow or cause any of the following
events’ t4u occur, to-wit: (a) the conversion of the Mortgaged
Premises 'tz a ccoperative form of ownership, wherein the tenants or
occupants <s the buildings on the Premises participate in a scheme,
plan or devics to jointly own and operate the Mortgaged Premises
and wherein thc title to the Premises is vested in a trust,
corporation or oiher titleholding device for the ugse and benefit of
the cooperative entity or its participants therein; or (b) the
conversion of the Muuigaged Premises to a condominium form of
ownership and in this ~zonnection to the Condominium Act of the
state where the Premisecs are located, and will not file {or cause
to be filed) a Condominium Declaration pursuant to the provisions
of said Act without Mortgeoue’s express written consent; and in
case Mortgagor permits or causes any of the aforesaid events to
occur, without the written approv:il or consent of Mortgagee being
first had and obtained, Mcrtgagee may declare the loan secured
hereby to be in default, in conszguence whereof Mortgagee may
foreclose this Mortgage or avail itsel1 of such rights and remedies
herein reserved or permitted by law /a5 in such case made and
provided.

41, Default Rate: The term "Defaulti Rate” when used in
this Mcrtgage shall be defined to mean the Defadl)t Rate set forth
in the Note; provided, however, in the event no Deiault Rate is set
forth in the Note, the Default Rate shall be deemed To be eighteen
(13%) percent per annum.

42, Security Agreement: This Mortgage shali b2 deemed
a Security Agreement as defined in the Illinois Uniform Ccamercial
Code. This Mortgage creates a security interest in faver of
Mortgagee in all property including all personal property, fixtures
and goods affecting property either referred to or described herein
or in anyway connected with the use or enjoyment of the Premises.
The remedies for any violation of the covenants, terms and
conditions of the agreements herein contained shall be (i) as
prescribed herein, or (ii) by general law, or (iii) as to such part
of the security which is also reflected in any Financing Statement
filed to perfect the security interest herein created, by the
specific statutory consequences now or hereinafter enacted and
gpecified in the Illinois Uniform Commercial Ceode, all at
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Mortgagee’s sole election. Mortgagor and Mortgagee agree that the
filing of such a Financing Statement in the records normally having
Lo do with personal property shall never be construed as in anywise
derogating from or impairing this declaration and the hereby stated
intention of the parties hereto, that everything used in connection
with the production of income from the Mortgaged Premises and/or
adapted for use therein and/or which is described or reflected in
this Mortgage is, and at all times and for all purposes and in all
proceedings both legal or equlteble shall be, regarded as part of
the real estate irrespective of whether (i) any such item is
physically attached to the improvements, (ii} serial numbers are
used for the better identification of certain equipment items
capable of being thus identified in a recital contained herein or
in any list filed with Mortgagee, or (iii) any such item is
referred Lo-or reflected in any such Financing Statement so filed
at any time. Similarly, the mentioen in any such Financing
Statement or (1} the rights in or the proceeds of any fire and/or
hazard insurance . policy, or (2) any award in eminent domain
proceedings for @ ‘aking or for loss of value, or (3) the debtor’s
interest as lessur in any present or future lease or rights to
income growing out ©of the use and/or occupancy of the Premises,
whether pursuant to leases or otherwise, shall never be construed as
in anywise altering any of the rights of Mortgagee as determined by
this instrument or impugning the priority of Mortgagee’s lien
granted hereby or by any other cecorded document, but such mention
in the Financing Statement is'declared to be for the protectionr of
Mortgagee in the event any cour’. or judge shall at any time hold
with respect to (1), (2) and (3) that notice of Mortgagee’'s
priority of interest to be effective against a particular class of
persons, including, but not limited to, the Federal government and
any subdivisions or entity of the Federal jovernment, must be filed
in the Commercial Code records.

Notwithstanding the aforesaid, Morigagor covenants and
agrees that so long as any balance remains unpajd on the Note, it
will execute (or canse to be executed) and deliveied to Mortgagee,
such renewal certificates, affidavits, extension ‘statements or
other documentation in proper form, so as to keep prifected the
lien created by any Security Agreement and Financing Statement
given to Mortgagee by Mortgagor, and to keep and maintain che same
in full force and effect until the entire principal indercedness
and all interest to accrue thereunder has been paid in fulli, with
the proviso that the failure of the undersigned Mortgagor to so do
shall constitute an Event of Delault hereunder.

43, Prohibition on Sale or Financing:

43.1 Any sale, conveyance, assignment, pledge,
hypothecation, encumbrance or other transfer of title to, or any
interest in, or the placing of any lien upon the Premises, the
beneficial interest in Mortgagor or any ownership interest in the
beneficiary of Mortgagor (whether voluntary or by operation of law)
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without Mortgagee’s prior written consent shall be an Event of
Default hereunder.

43,2 For the purpose of, and without 1limiting the
generzlity of, Paragraph 43.1, the occurrence at any time of any of
the following events shall be deemed to be an unpermitted transfer
of titie to the Premises and therefore an Event of Default
hereunder: (a) any sale, conveyance, assignment or other transfer
of any general partnership interest in any limited partnership or
general partnership (hereinafter called the "Partnership") which is
the beneficiary of Mortgagor hereunder; provided that if there is
only cone general partner and that general partner dies or becomes
incapacitated, a transfer to a successor general partner, subject
to the approval of Mortgagee, which approval will not unreascnably
be withheid, will not be an event of default; (b) any grant of a
security inrerest in any general partnership interest in the
Partnership; (<) any sale, conveyance, assignment or other transfer
of any share ofi stock of any corporation directly or indirectly
controlling the Partnership which results in any material change in
the identity of the- individuals previously In control of the
Partnership; (d) the grant of a security interest in any share of
stocck of any corporation directly or indirectly controlling the
Partnersnip which could yesult in a material change in the identity
of Lhe individuals previouzly in control of the Partnership if the
secured party holding such cecurity interest would exercise lits
remedies.

43.3 It is understood anc _agreed that the indebtedness
secured hereby was created solely due to the financial
sopiiistication, creditworthiness, background and business
sophistication of Mortgagor (or in the ¢vant Mortgagor is a trust,
the beneficiary of Mortgagor) and Mortgagee cantinues to rely upen
same as the means of maintaining the value »f the Premises. It is
further understood and aqgreed that any s<condary or junior
financing placed upcn the Premises or the imwrovements located
thereon, or upon the interests of Mortgagor (»r in the event
Mortgagor is a trust, the beneficial interest of the trust) may
divert funds which would otherwise he used to pay the indebtedness
secured hereby, and could result in acceleration and/or foieclosure
by any such junior lienor. Any such action would force iurtgagee
to take measures, and incur expenses, to protect its securitv, and
would detract from the value of the Premises, and impair the ‘tights
of Mortgagee granted hereunder.

43.4 Any consent by Mortgagee to, or any waiver of any
event which 1is prohibited under this Paragraph 43 shall not
constitute a consent to, or waiver of, any right, remedy or power
of Mortgagee upon a subsequent event of default.

43.5 Notwithstanding any provision to this Mortgage or
the Loan Documents to the contrary, provided that no Event of
Default exists, and as it relates only to Mortgagor and not to a
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subsequent. owner or purchaser, a one-time sale or transfer of all
of the Property shall be permitted, with the purchaser assuming the
terms and provisions of this Mortgage, provided that::

(1) The new purchaser, its general partner and/or
its erincipal shareholders (hereinafter
collectively referred to as the "Purchaser")
have financial capacity, liquidity and
creditworthiness reasonably satisfactory to
Mortgagee.

(11} The Purchaser has proven retail/commercial
management. and leasing experience and is
experienced in the market where property is
located, and will retain an experienced and
qualified management company and leasing
agent, which agents must be approved Dby
Mortgagee.

(iii) rarchaser executes and delivers to Mortgagee
29 indemnity substantially in the form and
subscance of the Indemnification Agreement and
Environmental Indemnity Agreement executed in
connectian herewith,

(iv) Purchaser is neither a public syndication nor
a public syndicator,

(v) Mortgagee, at Morigagor’s expense, is supplied
with a credit< ceport, and such other
information and Jdeta as Mortgagee shall
reasonably require, from a credit reporting
agency or another source satisfactory to
Mortgagee, which credit zeport confirms that

the Purchaser:

pZ9080V0

a. has an  acceptablie «c¢redit  history
regarding both personal @na business
credit;

has no bankruptcy history;

is not a convicted felon or under
indictment; and

is not then presently under indictment
for fraud or racketeering.

Purchaser shall provide Mortgagee with such
financial infermation, financial
questionnaire, current ink-signed financial
statements, and background data of such
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persons or entities as Mortgagee may require
and all of which shall be in such detail as
Mortgagee shall reasonably require.

(vii) No default then exists hereunder.

(viii) Mortgagee approves the agreement of sale
between Purchaser and Mortgagor.

Failure to meet any of these criteriz shall be cause for
denial of Mortgagee’s approval. If approval is given, there shall
be nc change in loan terms or other Loan Documents, except as
provided -above and except that the right to sell or transfer
hereunder-shall terminate and shall not be available to Purchaser.
At the closing of the loan assumption and conveyance, Mortgagee
shall be pald-an administrative review fee of one percent (1%) of
the outstandino-principal balance of the Note to cover its costs to
review documents-and perform other related duties.

In the-event Mortgagor shall request the approval of
Mortgagee to a convavance to such a Purchaser, Mortgagor shall
deliver a written ‘request to Mortgagee together with a
nonrefundable $1,000.00 underwriting fee and complete information
regarding such conveyance, jncluding, but not limited tc the sale
contract, the information das:zibed in the preceding paragraphs,
and shall allow Mortgagee thirty (30) days after delivery of all
required information for evaluatlon of such request. The decision
to approve or disapprove any Purchaser and agreement of sale shall
be at Mcrtgagee’s reasonable discrecion. In the event Mortgagee
approves the transaction, said underwriving fee shall be credited
against the above-described administrative review fee. 1In the
event Mortgagee disapproves the transactisn, said underwriting fee
shall be retained by Mortgagee and not refunded to Mortgagor.

In connection with any sale or other. transfer: (1)
Mortgagor shall pay all actual out-of-pocket expeiases incurred by
#ortgagee including, but not limited to, fees ana. expenses of
Mortgagee’s special counsel, (ii) Mortgagor shall couply with such
requirements as Mortgagee shall deem necessary in /its sole
discretion to assure the enforceability and continued perlection of
the lien and security interest herein and in the Loan Dozuments
securing the loan evidenced by the Note, and (iii} at Mortyagee’s
sole option, shall require a later-date environmental audit report
or an update of the most current environmental audit report and a
later date title endorsement, all acceptable to Mortgagee in its

discretion.

44. No Oral Modifications: This Mortgage may not be
modified, amended, discharged or waived orally, except by an
agreement in writing and signed by the party against whom
enforcement of any such modification, amendment, discharge or
walver is sought. It is understood and agreed that all
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understandings and agreements heretofore had between the parties
hereto are merged in this Mcrtgage, the exhibits annexed hereto and
the Loan Documents and other instruments and documents referred to
herein, which alone fully and completely express their agreements,
and that Mortgagor is not relying upon any statement or
representation, not embodied in this Mortgage or the Loan Documents
and other instruments and documents referred to herein, made by
Mortgagee. Mortgagor expressly acknowledges that, except as
expressly provided in this Mortgage or the Loan Documents and other
instruments and documents referred to herein, Mortgagee and the
agents and representatives of Mortgagee have not made, and
Mortgagee is not liable for or bound in any manner by, any express
or implind warranties, quaranties, promises, statements,
inducements, representations or information pertaining to the
transactions contemplated hereby.

45. (mrnishing of Financial Statements to Mortgagee:
Mortgagor covenarcs and agrees to furnish to Mortgagee within
ninety (90) days a‘ter the end of each fiscal year of the operation
of the Premises, commeicing with the current fiscal year, an annual
operating statement containing statements of income and expense
relating to the Premises, setting forth in each case, the
comparative form, the figures for the previous fiscal year, all in
form and detail satisfaciory to Mortgagee and prepared and
certified by a certified pubiic-accountant of recognized standing,
licensed to do business in ths State of Illinois selected by
Mortgagor and acceptable to Mortgag=e or supported by an affidavit
of a principal owner of the bereilcial interest in the trust
agreement under which title to the Tremises is held, or if the
Premises are not held in such a <{rust, then a principal of
Moirigagor.

46. Limited Recourse. Notwithstanding anything in this
Mortgage to the contrary, there shall be nc¢ personal liability
against the beneficiary of Mortgagor for ary default in the
pexformance of any of the terms, conditions, or obiigations under
the Note and this Mortgage; provided, however, that this Section
shall not relieve said beneficiary from personal ligpility under
the Environmental Indemnity Agreement and the Inacwrafication
Agreement executed in connection herewith.

DJ8/117984.]
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THIS MORTGAGE 1Is executed by COLE TAYLOR BANK, not
personally but as Trustee as aforesaid, in the exercise of the
power and authority conferred upon and vested in it as such Trustee
{and said COLE TAYLOR BANK hereby warrants that it possesses full
power and authority to execute this instrument), and it is
expressly understood and agreed that nothing herein or in the Hote
contained shall be construed as creating any liability on said COLE
TAYLOR BANK personally to pay the said Note or any interest that
may accrue thereon, or any indebtedness accruing hereunder, or to
perform any covenant either express or implied herein contained,
all such liability, if any being expressly waived by Mortgagee and
by every person now or hereafter claiming any right or security
hereunder, and that so far as said COLE TAYLOR BANK personally is
concerned . the legal holder or holders of the Note and the owner or
owners of &ny. indebtedness accruing hereunder shall look solely to
the Premises ‘~or the payment thereof, by the enforcement of the
lien hereby cracted, in the manner herein and in the Note provided
or by acticn to enforce the personal liability of the guarantors,
1f any.

IN WITNESS WHERFOF, COLE TAYLOR BANK, not personally, but
as Trustee as aforesaid, has caused these presents to be signed by
its  AHesr v CE Pres’dent, and its corporate seal to be
hereunto affixed and attested by its  RUSI OFFICEX Secretary,
the day and year first above wxitten.

JOLE TAYLOR BANK, not
personally or individually, but
as 7ruystee under the provisions
of a deed or deeds in trust
duly recorded and delivered to
sald bank in pursuance of a
Trust Agrecewent dated December
1, 1994, and known as Trust
Number 94-6161

il o 7
M / BY g T
Its:

KEBImT MY viLk rr EL UL
1 CS H %..L;_ L.L—-luw-' *

DI97133814.3 37




UNOFFICIAL COPY




UNOFFICIAL.COPY ]

- STATE OF ILLINOIS )
)
COUNTY OF COOK )
3 "'. _'. 4 f ‘1 HL
I, , & Notary Public

in and for the saf untgﬁ in the State aforesaid, DO HEREBY
CERTIFY that ETH 5. PIRKUT AS  ASSISTANT VIEE PRESIDENT
President and JACKLIV ISHX , as bl unids
Secretary of COLE TAYLOR BANK, an Illinois banking corporation, as
Trustee under Trust Agreement dated December 1, 1994, and known as
Trust No. 94-6162, who are perscnally known to me to be the same
persons whose names are subscribed to the foregoing instrument as
such _woeronseerisbal  Prasident and | TEUsT OFFIGER S5eeretary of
said Bank, respectively, appeared before me this day in person and
acknowledged that they signed and delivered the said instrument as
their own frze and voluntary act and as the free and voluntary act
of said Bank for the uses and purposes therein set forth; and said

L anaE Sesretary did then and there acknowledge that he, as
custodian of the corporate seal of said Bank did affix the
corporate seal of said Pank to sald instrument as his own free and
veluntary act and as tne free and voluntary act of sald Bank, for
the uses and purposes therein set forth.

GIVEN under my hand and notarial seal t:h.tsf':n> day of
DECE 551, 1998,

/
" OFFICIAL SEAL * f | wyﬂ/)
SUSAN K, BLYTHE SSAUbldhs

NOTARY PULIC, STATE OF ILLiNgls § NOtary Punlic  /j
MY CONMISSION EXPIRES /27/96

$y29080V0
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EXHIBIT A

Legal Description of Property

LOTS 2 THROUGH 4 AND THE NORTH 1/2 OF LOT 5 IN BLOCK 23 IN ARTHUR
. MCINTOSH AND COMPANY'S PALATINE ESTATES UNIT NUMBER 3, BEING A

SUBDIVISION OF PARTS OF SECTIONS 26 AND 27, TOWNSHIP 42 NORTH,

RANGE 10 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.
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