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GENTEK BUILDING PRODUCTS, 1INC. 3
(Eormerly known as NACLA Acquisition Corporation), i\

Mortgagor, 1\

Agf?"

~ LAyt 5
/S B o sy

to
THE BANK CF NOVA SCOTIA, as Agent,

Mortgagee

LEASEHOLD MORTGAGE
{and Qeaurity Agreement)

Dated azs of Decsembder 19, 1294

g,

This instrument affects real and personal property
located in Cook County,
State of Illinois.

qOHOYVO

Record and returst to:
Mayer, Brown & Platt
787 Seventh Avenue

Mew York, New York 10019
Attention: Xerri Appel Siegel, Esqg.

This instrument was prepared by the above-named attorney.
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LEASEHOLD MORTGAGE
{and Security Agreement)

LEASEHOLD MORTGAGE (and Security Agreement), dated as of
December 19, 1994 (this "Mortagage"), made by GENTEK BUILDING
PRODUCTS, INC. (formerly known as NACLA Acquisition
Corporaticn}, a Delaware corporation (the "Mortgagor"), having
an address at 280 North Park Avenue, Warren, Ohio 44481, to THE
BANK OF NOVA SCOTIA, having an address at 600 Peachtree Street,
N.E., Atlanta, Georgia 30308, as agent for certain financial
institutions (colliectively, the "Lenders") which are, or may
from time to time hereafter become, parties to the Credit
Agreemenc, as hereinafter defined (herein together with its
successors-and assigns from time to time acting as agent under
such Credi’ Agreement, the "Mortcagee").

WHEREAS, pursuant to the Encumbered Lease (as hereinafter
defined) the Mortgacor is on the date of delivery hereof the
holder of a leasehold estate in the parcel or parcels of land
described in Schedule 1 /nereto {the *Land")} and of the
Improvements (such term and other capitalized terms used in
this Mortgage having the reopective meanings specified or
referred to in Article IV);

WHEREAS, pursuant and subjact to the terms, conditions and
provisions cf a Credit Agreement, dated as of December 19, 1994
(together with all amendments, restahtements and other
modifications, if any, from time to tine thereafter made
thereto, the "Credit Agreement"), among the Mortgagor, the
Lenders and the Mortgagee, the Lenders have-agreed to extend
Term-A Loans, Term-B Lozns and Revolving Lnans to the
Mortgagor, and each Isster has agreed to issuve Letters of
Credit for the benefit c¢f the Mortgagor, (the Texm-A Loans, the
Term-B Loans, the Revolviug Loans and the Letters of Credit are
hereinafter referred to collectively as the "Loans';, which
Loans may have an aggrecate maximum principal amount at any one
time outstanding of Eighty Five Millicn Five Hundred Tpousand
Dellars ($85,500,000.0G);

WHEREAS, to evidence the Loans, Mortgagor has executed and
delivered to the Lenders (i} Term-A Notes in the aggregate
original principal amount of Ten Million Dollars ($10,000,009)
(such notes, collectively, the "Term-A Note"), (ii) Term-B
Notes in the aggregate original principal amount of Twenty
Million Dollars ($20,0C0,000) (such notes, collectively, the
"Term-B Noter) and (iii) Revolving Notes in the aggregate
original principal amount of Pifty Five Million Five Hundred
Thousand Dollars ($55.500,000) {such notes, collectively, the
"Revolving Note"; the Term-A Note, Term-B Note and Revelving
Note, together with any and all amendments, modifications or

351075853
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supplements thereto, extensions thereof and notes which may be

taken in whole or partial replacement, renewal, substitution or
extension thereof, are hereinafter referred to collectively as

the "Notes"™ and individually as a "Note");

WHEREAS, the Loans bear interest as set forth in the
Credit Agreement at a rate which varies from time to time in
accordance with a formula set feorth in the Credit Agreement;

WHEREAS, as a condition precedent to funding the initial
Credit Extensions under the Credit Agreement, the Mortgagor is
regquired to execute and deliver this Mortgage for the benefit
of the Mostgagee to secure the payment and performance of the
Obligatiog=; and

WHEREAS, the Mortgagor has duly authorized the execution,
delivery and performance of this Mortgage.

G RANT:

NOW, THEREFORE, cor and in consideration of the premises,
and of the mutual covenauis herein contained, and in corder to
induce the Lenders and che Issuers to make the Loans to the
Mortgagor pursuant to the Ciedit Agreement, and in order to
secure the full, timely and proper payment and performance of
and compliance with each and every one of the Obligations, up
to a maximum aggregate amount not to exceed $171,000,000, the
Mortgagor hereby irrevocapbly graunhs, bargains, sells,
mortgages, warrants, aliens, demises,. releases, hypothecates,
pledges, assigns, transfers and conveyy to the Mortgagee and
its successors and assigng, forever, ali of its right, title
and interest in and to the Zollowing (the "Coliateral"):

£E9080VO

(a) Real Estate. The leasehold estate in che Land
created by the Encumbered Lease and all ruight, option and
other benefits inuring to the lessee under. zhe Encumbered
Lease, and all of the l.and and all additional lands and
estates therein now owned or hereafter acquired by the
Mortgagor for use or development with the Land »r any
portion thereof, together with all and singular thke
tenements, rights, eas2ments, hereditaments, rights of
way, privileges, liberties, appendages and appurtenances
now or hereafter belonging or in anywise pertaining to the
Land and such additicnal lands and estates therein
{including, without limitation, all rights relating to
storm and sanitary sewsr, water, gas, electric, railway
and telgphone services); all development rights, air
rights, riparian rights, water, water rights, water stock,
all rights in, to and with respect to any and all oil,
gas, coal, minerals and other substances of any kind or
character underlying or relating to the Land and such
additional lands and estates therein and any interest

36107545.3 -2-
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therein; all estate, c¢laim, demand, right, title or
interest of the Mortgagor in and to any street, road,
highway or alley, vacated or other, adjoining the bLand or
any part thereof and such additional lands and estates
therein; all strips and gores belonging, adjacent or
partaining to the Land or such additional lands and
estates; and any after-acquired title to any of the
foregoing (herein collectively called the "Real Estate");

{b) Improvements. All buildings, structures and
other improvements andé any additions and alterations
thereto or replacements thereof, now or hereafter built,
cornsbtructed or located upon the Real Esgtate; and all
furnishings, fixtures, fittings, appliances, apparatus,
equipment, machinery, building and construction materials
and other articles of every kind and nature whatsoever and
all replecements thereof, now or hereafter affixed or
attached to, vlaced upon or used in any way in connection
with the cowplete and comfortable use, enjoyment,
occupation, opeiaticn, development and maintenance of the
Real Estate cr svch buildings, structures and other
improvements, inclwuding, dut not limited to, partitions,
furnaces, boilers, o©jl burners, radiators and piping,
plumbing and bathrocui-fixtures, refrigeration, heating,
ventilating, air condicisning and sprinkler systems, other
fire prevention and extinguizhing apparatus and materials,
vacuum cleaning systems, gas and electric fixtures,
incinerators, compactors, el@évators, engines, motors,
generators and all other articles of property which are
considered fixtures under applicakle law ({(such buildings,
structures and other improvements‘aand such other property
are herein collectively referred (o as the "Improvements";
the Real Estate and thz Improvements are- herein
collectively referred to as the "Propexrti?);

6o90ROV0

(c) Goods. All Huilding materials, goods,
construction materials, appliances {inciudina, without
limitation, stoves, ranges, ovens, disposals,
refrigerators, water fountains and coolers, fans, ‘eaters,
dishwashers, clothes washers and dryers, water heaters,
hood and fan combinations, kitchen equipment, laundry
equipment, kitchen cabinets and other similar equipmeau),
stccks, beds, mattresses, bedding and linens, supplies,
blinds, window shades, drapes, carpets, floor coverings,
office equipment, growing plants and shrubberies, control
devices, equipment {(including without limitation window
cleaning, building clzaning, swimming pool, recreational,
monitoring, garbage, oest contrel and other equipment),
motor vehicles, tools, furnishings, furniture, lighting,
non-structural additions to the Real Estate and
Improvements and all other tangible property of any kind
or character, tcgether with all replacements thereof, now

36107535.3 -3-
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or hereafter located cn or in or used or useful in

connection with the ccmplete and comfortable use,

enjoyment, occupation, operation, develcpment and

maintenance of the Prcperty, whether or no: located on or

in the Property or located elsewhere for puirposes of -

storage, fabrication cr otherwise (herein zollectively
referred to as the "Gcods");

{d} Intangibles. Ali goodwill, trademarke, trade
names, option rights, purchase contracts, books and
records and general intangibles of the Mortgagor relating
to the Property and all accounts, contract rights,
ipzbiuments, chattel paper and other rights of the
Mortqgagor for the payment of money for property sold or
lent,  for services renrdered, f£or money lent, or for
advancas or deposits made, and any other intangible
property(oi. the Mortgagor relating to the Property {(herein
cellectivelv referred to as the "Intangibles");

{e) Leases), All rights of the Mortgagor in, to and
under all leases  licenses, occupancy agreements,
concessions and otlhier arrangements, oral or written, now
existing or hereafter entered into, whereby any Person
agrees to pay money oi-any other considerztion for the
use, possession or occupsncy of, or any estate in, the
Property or any portion thercof or interest therein
(herein collectively referred t0 as the "Leases"}, and the
right, upon the occurrence ol any Event of Default
hereunder, to receive and collzc¢ the Rents (as
hereinafter defined) paid or payakl2 thereunder;

(£) Plans. All rignts of the Mortgagor in and to >
all plans and specifications, designs, drawings and other
information, materials and matters hereccfore or hereafter
prepared relating to the Improvements or 2av construction
on the Real Estate (herein collectively referred to as the
"Plans");

9080V0

(g) Permits. To the extent assignable undsg
applicable law, all rights of the Mortgagor in, to-aud
under all permits, franchises, licenses, approvals aad
other authorizations respecting the use, occupation and
operation of the Property and every part chereof and
respecting any business or other activity conducted on or
from the Property, and any product or proceed thereof or
therefrom, including, without limitation, all building
permits, certificates of occupancy and other licenses,
permits and approvals issued by governmental authorities
having jurisdiction (herein collectively zalled the
"Parmits®);

[
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(h) Leases of Furniture, Purnishings and Equipment.
All right, title and interest of the Mortgagor as lessee

in, to and under any leases of furniture, furnishings and
equipment now or hereafter installed in or at any time
used in connection with the Property;

(1) Rents. Aall rents, issues, profits, royalties, >
avails, income and other benefits derived or owned, 3
directly or indirectly, by the Mortgagor from the

Property, including, without limitation, all rents and

cther consideration payable by tenants, claims against

guarantors, and any cash or other securities deposited to

serure performance by tenants, under the Leases (herein

collectively referred to as "Rents"};

() Cextain Rights under the Encumbered Lease. All
rights oZ .:he Mortgagor as lessee under the Encumbered
Lease to exercise (i) any right of renewal of the term of
the Encumberc2 Lease, {ii) any right to purchase the
premises demised, thereunder, or {ili)} any right to
terminate the Ricumbered Lease as a result of condemnation
of all or a portion ¢f the Land (the foregoing rights are
referred to, collectively, as the "Special Encumbered
Lease Rights");

{k) Proceeds. All proceeds of the conversion,
voluntary or involuntary oi any of the foregoing into cash
cr liquidated ¢laims, includlipyg, without limitation,
proceeds of insurance and condarnation awards {herein
collectively referred to as "Procceds®:; and

o

(1) Other Property. All other p:ioperty and rights e

of the Mortgagor of every kind and choracter relating to )

the Property, and all proceeds and prodiucts of any of the &

foregeing; =
¢ B

AND, without limiting any of the other provisions of this EE

Mortgage, the Mortgagor expressly grants to the Mortgagze, as
secured party, a security interest in all of those poriians of
the Collateral which are or may be subject to the State Wuiiform
Commercial Code provisions applicable to secured transactinnsg;

TO HAVE AND TO HOLD the Collateral unto the Mortgagse, its
successors and assigns, forever.

FURTHER to secure the full, timely and proper payment and
performance of the Obligaticns, the Mortgagor hersby covenants
and agrees with and warrants vo the Mortgagee as follows:

361075353 -5-
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ARTICLE I

OVENANTS AND AGREEMENTS OF THE MORTGAGOR

SECTION 1.1. Payment of Obligations. The Mortgagor
agrees that:

(a) it will duly and punctually pay and perform or
cause to be paid and performed each of the Obligations at
the time and in accordance with the terms specified in the
Credit Agreement, and

{b} when and as due and payable from time to time in
accordance with the terms hereof or of any other Loan
pocumarts, pay and periorm, or cause to be paid and
perforrecd, all other Obligations.

SECTION 1.2, Title to Coliateral, etc. The Mortgagor
represents and wacrants to and covenants with the Mortgagee
that:

(a}) as of the dace hereof and at all times hereafter
while this Mortgage. is outstanding, the Mortgagor is and
shall be the absolute swner and holder of the leasehold
interest in the Property created by the Encumbered Lease,
subject only to this Morigage, the encumbrances set forth
in Schedule 2 hereto (the "pPermitted Encumbrances"), and
the terms and conditions of (Pe Encumbered Lease;

{(b) the Mortgagor has good and lawful right, power
and auvthority to execute this Mor:cgage and to convey,
transfer, assign, mortgage and grant z-security interest
in the Collateral, other than certain Geoods that are
subject to other financing arrangements  all as provided
herein;

GBQOBDVO

(¢) this Mortgace has been duly executed,
acknowledged and delivered on behalf of the Morigagor, all
consents and other actions regquired to be taken %y rhe
officers, directors, shareholders and partuners, as the
case may be, of the Mcrtgagor have been duly and fully
given and performed and this Mortgage constitutes the
legal, valid and binding obligation of the Mortgagor,
enforceable against the Mortgagor in accordance with its
terms, subject to applicable bankruptcy, insolvency,
fraudulent conveyance, reorganization, moratorium and
similar laws affecting creditors' rights and remedies
generally, and subject as to enforceability, tc general
principles of equity, including principles of commercial
reasonableness, good faith and fair dealing (regardless of
whether enforcement is sought in a proceeding at law or in
equity); and

361075353
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(d) the Mortgagosr, at its expense, will warrant and
defend to the Mortgag=e and any purchaser under the power
of sale herein or at any foreclosure sale such title to
the Property and the first mortgage lien and first
priority perfected seczurity interest of this Mcrtgage
thereon and therein against all claims and demands and
will maintain, preserve and protect such lien and security
interest and will keep this Mortgage a valid, direct first
mortgage lien of record on and a first priority perfected
security interest in the Property, subject only to the
Permitted Encumbrances.

SEZTTON 1.3. [Intentionally Cmitted]

SECTION 1.4. Recordation. The Mortgagor, a:t its expense,
will at all ctimes cause this Mortgage and any instruments
amendatory heraof or suppiemental hereto (and any appropriate
financing stateameits or other instruments and ccentinuations
thereof), and each-other instrument delivered in connection
with any Loan Dcocumear and intended thereunder to be recorded,
registered and filea, co be kept recorded, registered and
filed, in such manner and in such places, and will pay all such
reccrding, registration,-filing fees, taxes and other charges,
and will comply with all sush statutes and regulations as may
be remuired by law in orde:x {7 establish, preserve, perfect and
protect the lien and securiiy interest of this Mortgage as a
valid, direct first mortgayge lien and first priority perfected
security interest in the Property. subject only to the
FPermitted Encumbrances. The MortgaJer will pay or cause to be
paid, and will indemnify the Mortgagee in respect of, all taxes
fincluding interest and penalties) at any-time payable in
connection with the filing and recording of this Mortgage and
any and all supplements and amendments hereto:

SECTION 1.5. Payment cf Impositions, etc. 3ubject to
Section 1.8 (relating to permitted contests), the Martgagor
will pay or cause to be paid befcre the same would become
delinguent and before any fine, penalty, interest or cost may
be added for non-payment, &ll taxes, assessments, watei ond
sewer rates, charges, license iees, inspection fees and otlher
governmental levies or payments, of every kind and nature
whatsoever, general and special, ordinary and extraordinary,
unforeseen as well as foreseen, which at any time may be
assessed, levied, confirmed, imposed or which may become a lien
upon the Coliateral, or any porticn thereof, or which are
payable with respect thereto, or upon the rents, issues, income
or profits thereof, or on the occupancy, operation, use,
possession or activities thereof, whether any or all of the
same be levied directly or indirectly or as excise taxes or as
income taxes, and all taxes, assessments or charges which may
be levied on the Obligations, or the interest thereon
(coilectively, the "Impositions™). The Mortgagor will deliver

3461073853
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to the Mortgagee, upon request, copies of official receipts or
other satigfactory procf evidencing such payments.

SECTION 1.6. Insurance and Legal Reguirements. Subject
to Section 1.8 (relating to permitted contests), the Mortgagor,
at its expense, will ccmply, or cause compliance with, in ali
material regpects

. (a} all provisions of any insurance policy covering
or applicable tc the Property or any part thereof, all
requirements of the issuer of any such policy, and all
orders, rules, requlations and other requirements of the
National Board of Fire Underwriters (or any other body
exercising similar functions) applicable to or affecting
the Pooperty or any part thereof or any use or condition
of the #roperty or any part thereof (collectively, the
*Insuran«e, Requirements®); and

{b} all laws, including Environmental Laws,
statutes, codes, acts, ordinances, orders, judgments,
decrees, injunctions, rules, regulations, permits,
licenses, authorizaclions, directions and regquirements of
all governments, depaxrtments, commissions, boards, courts,
authorities, agenciez, officials and officers, foreseen or
unforeseen, ordinary or/extraordinary, which now or at any
time hereafter may be applicable to the Property or any
part thnereof, or aay of th¢ adjoining sidewalks, curbs,
vaults and vault space, if any streets or ways, Or any
use or condition of the Properiy or any part thereof
(collectively, the "Legal Requirerents®);

whether or not compliance therewith shall require structural
changes in or interference with the use ani enjoyment ¢f the
Property or any part thereof.

SECTICN 1.7. Secuzity Interests, etc. The Mortgagor will
not directly or indirectly create or permit or sufier to bhe
created or to remain, and will promptly discharge or <ause to
be discharged, any deed of trust, mortgage, encumbrance or
charge on, pledge of, security interest in or conditional -sale
or other title retention agreement with respect to or any/other
lien on or in the Collateral or any part thereof or the
interest of the Mortgagor or the Mortgagee therein, or any
Proceeds thereof or Rents or other sums arising therefrom,
other than (a) Permitted Encumbrances, (b) liens permitted by
Section 7.2.3 of the Credit Agreement, and (c¢) liens of
mechanics, materialmen, suppliers or vendors or rights thereto
incurred in the ordinary course of the business of the
Mortgagor for sums not vet due cor any such liens or rights
thereto which are at the time being contested as permitted by
Section 1.8. The Mortgagor will not postpone the payment of
any sums for which liens of mechanics, materialmen, suppliers

36i07535.3 -8-
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or vendors or rights thereto have been incurred (unless such
liens or rights thereto are at the time being ccntested as
permitted by Section 1.%), or enter into any contract under
which payment of such sums is postponable {unless such contract
expressly provides for the legal, binding and effective waiver
of any such liens or richts thereto), in either case, for more
than thirty days after the ccmpletion of the action giving rise
to such liens or rights thereto.

SECTION 1.8. Permitted Contests. To the extent permitted
under the Credit Agreement or this Mortgage, after prior
written notice to the Mortgagee, the Mortgagor at its expense
may contest, or cause to be contested, by appropriate legal
proceedings conductad in good faith and with due diligence, the
amount or validity or application, in whole or in part, of any
Imposition, T.egal Requirement or Insurance Requirement or lien
of a mechanic, materialman, supplier or vendor, provided that,
{a) in the case »f an unpaid Imposition, lien, encumbrance or
charg=, such procsedings shall suspend the collection thereof
from the Mortgagez, (b) neither the Collateral nor any rent or
other income thereflor nor any part thereof or interest therein
would be in any material danger of being sold, forfeited, lost
or interfered with, ({c¢) in the case of aany Imposition, neither
the Mortgagor nor the Morccagee would be in danger of any civil
liability (other than for tne contested amount and for interest
and penalties thereon, whicn zmount, interest and penalities
shall be payable by the Mortgagsr! or, in the case of a Legal
Requirement, neither the Mortgazor nor the Mortgagee would be
in danger of any civil or criminal liability for failure to
comply therewith, (d) the Mortgagor .shall have furnished such
security, if any, as may be reguired ip the proceedings or as
may be reasonably requesited by the Mcrtuagee, (e} the non-
payment of the whole or any part of any Irposition will not
result in the delivery of a tax deed to the Troperty or any
part thereof kecause of such non-payment, (£i.che payment of
any sums required to be paid with respect to tne Notes and the
Letters of Credit or under this Mortgage {other 'than any unpaid
Imposition, lien, encumbrance or charge at the tim2 being
contested in accordance with this Section 1.8) shall not be
interfered with or otherwise affected, (g) in the case ¢i.any
Insurance Requirement, the failure of the Mortgagor to ‘comply
therewith shall not materially adversely affect the validity of
any insurance required to be maintained by the Mortgagor uader
Section 2.1, and (h) that adeguate reserves, determined in
accordance .with GAAP, shall have been set aside on the
Mortgagor’s books.

SECTION 1.9. Leases. Tne Mortgager represents and
warrants to the Mortgagee that, as of the date hereof, there
are no written or oral leases or other agreements of any kind
or nature relating to the occupancy of any portion of the
Proverty by any Person other than the Mortgagor. The Mortgagor

31075853 -G-
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will not enter into any such written or oral lease or other
agreement with respect to ary portion of the Property without
first obtaining the written consent of the Mortgagee.

SECTION 1.10. Compliance with Instrumentg. The Mortgagor
at its expense will prcmptly comply in all material respects
with all rights of way or use, privileges, franchises,
servitudes, licenses, easements, tenements, hereditaments and
appurtenances forming a part of the Property and all
instruments creating or evidencing the same, in each case, to
the extent compliance therewith is required of the Mortgagor
under the terms thereof. The Mortgagor will not take any
action wnich may result in a forfeiture or termination of the
rights atforded to the Mortgagor under any such instruments and
will not, wathout the prior written consent of the Mortgagee,
amend any of such instruments.

SECTION 1.41:¢ Maintenance and Repair, ege¢. Subject to
the provisions of Section 1.32, the Mortgagor will keep or
cause to be kept all-presently and subseguently erected or
acquired Improvemante ind the sidewalks, curbs, vaults and
vault space, if any, located on or adjoining the same, and the
streets and the ways adioining the same, in good and
substantial order and repair and in such a fashion that the
value and utility of the Prorerty will not be diminished, and,
at its sole cost and expense, will promptly make or cause to be
made all necessary and appropriite repairs, replacements and
renewals thereof, whether interiux or exteriocr, structural or
nonstructural, ordinary or extraorainary, foreseen or
unforeseen, so that its business carried on in connection
therewith may be properly conducted at all times. All repairs,
replacements and renewals shall be equal in guality and ciass
to the original Improvements. The Mortgagdr at its expense
will dc or cause to be done all shoring of Laindations and
walls of any building or other Improvements on the Property and
(to the extent permitted by law) of the ground adjeacent
thereto, and every other act necessary or approprizte for the
preservation and safety of the Property by reason of ox in
connection with any excavaticn or other building operatinn upon
the Property and upon any adjoining property, whether cr not
the Mortgagor shall, by any Legal Requirement, be requirzad to
take such action or be liable for failure to do so.

SECTION 1.12. Altsrations, Additions, etc. So lcng as no
Bvent of Default shall have occurred and be continuing, the
Mortgagor shall have tha2 right at any time and from time to
time to make or cause t¢ be made reasonable alterations of and
additions to the Propercy cor any part thereof, provided that
any alteration or addition: (a) is permitted under the
Encumbered Lesase; (k) shall not change the general character of
the Property or impair the usefulness of the Property; (c) is
effected with due dilizesnce, in a good and workmanlike manner

36107535.3 -10-
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and in compliance with all Legal Requirements and Insurance
Requirements; (d) is promptly and fully paid for, or caused to
be paid for, by the Mortgagor; (e) is made, in case the
estimated cost of such alteration or addition exceeds U.S.
$250,000, (i) only after the Mortgagee shall have consented
theretc and shall have reviewed and approved in writing the
plans and specifications therefor, which approval shall not be
unreasonably withheld cr delayed and (ii) under the supervisic
of a gqualified architect or engineer or another professional
approved by the Mortgagee, which approval shall not be
unreasonably withheld or delayed.

SECTION 1.13. Acguired Property Subject to Lien. All
property it any time acquired by the Mortgager and provided or
required Lv this Mortgage Lo be or become subject to the lien
and security .interest hereof, whether such property is acquired
by exchange, purchase, construction Gr otherwise, shall
forthwith become subject to the lien and security interest of
this Mortgage wiknout further action on the part of the
Mortgagor or the.liortgagee. The Mortgagor, at its expense,
will execute and deliver to Mortgagee (and will reccrd and file
as provided in Section 1.4} an instrument supplemental to this
Mortgage satisfactory it substance and form to the Mortgagee,
whenever such an instrument) is necessary under appiicable law
te subject to the lien and security interest of this Mortgage
all right, title and interest of the Mortgagor in and to all
property provided or required bv this Mortgage to be subject to
the lien and security interest hereof,

SECTICON 1.14. Assignment of Rexnta, Proceads, ete. The
assignmnnt grant and conveyance of the [eases, Rents, Proceeds
and other rents, income, proceeds and benzfits of the Property
contained in the Granting Clause of this Murtgage shall
constitute an absolute, present and irrevocabie assignment,
grant and conveyance, nrovided that permissionis hereby given
to the Mortgagor, so long as no Event of Default has occurred,
to collect, receive and apply such Rents, Proceeus and other
rents, income, proceeds and benefits as they become dire and
payable, but not in advance thereof, and in accordance with all
of the other terms, conditions and provisions hereof and Of the
Leases, contracts, agreements and other instruments with
respect to which such payments are made or such other benefits
are conferred. Upon the occurrzence of an Event of Default,
such permission shall terminate immediately and automatlcally,
without notice to the Mortgagor or any other Person, and shall
not be reinstated upon a cure of such Event of Default without
the express written consent of the Mortgagee. Such assignment
shall be fully effective without any furcher action on the part
of the Mortgagor or the Mortgagee, and the Mortgagee shall be
entitled, at its option, upon the occurrence of an Event of
Default hereunder, to collect, receive and apply all Rents,
Proceeds and all other rents, income, proceeds and benefits

36107545.3
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from the Property, including all right, title and interest of
the Mortgagor in any escrowed sums or deposits or any pocrtion
thereof or interest therein, whether or not the Mortgagee takes
possession of the Property or any part thereof. The Mortgagor
further grants to the Mortgagee the right, at the Mortgagee’s

option, upon the occurrence of an Event of Default hereunder,
to:

(a) enter upoen and take possession of the Property
for the purpose of collecting Rents, Proceeds and said
rents, income, proceeds and other benefits;

(bj dispossess by the customary summary proceedings
any tzanant, purchaser or other Person defaulting in the
paymeat. of any amount when and as due and payable, or in
the periormance of any other obligation, under the Lease,
contrac or other instrument to which said Rents, Proceeds
or other runts, income, proceeds or benefits relate;

(c) 1let-or ccnvey the Property or any portion
thereof or any rterest therein; and

{d) apply Reiuts, Proceeds and such rents, income,
proceeds and other benefits, after the payment of all
reasonably necessary t:zes;, charges and expenses, on
account of the Obligaticis in accordance with Section
3.11,

SECTION 1.15. No Claims Againsc¢ the Mortgagee. Nothing
contained in this Mortgajye shall conskitute any consent or
request by the Mortgagee, express or ioplied, for the
performance of any labor or the furnishing of any materials or
other property in respect of the Property wr any part thereof,
or be construed to permit the making of any-ciaim against the
Mortgagee in respect of labor or services or tre furnishing cf
any materials or other property or any claim tha' any lien
based on the performance of such labor or the furniszhing of any
such materials or other property is prior to the lien and
security interest of this Mortgage. All contractors|
gubcontractors, vendors and other persons dealing with Lthe
Preperty, or with any persons interested therein, are he*ebz
reguired to take notice of the provisions ¢f this Section.

GQQOBDVO

SECTICON 1.16. Indemnification. The Mortgagor will
protect, indemnify, save harmless and defend the Mortgagee, the
Lenders, and their respective officers, directors,
shareholders, employees, representatives and agents
(collectively, the "Indemnified Parties" and individually, an
rIndemnified Party”} from and against any and all liabilities,
obligations, claims, damages, penalties, causes of action,
costs and expenses (including, without limitation, reasonable
attorneys’ £fees and expenses) (collectively, the "Indemnified

36107545.3 -12-
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Liabilities") imposed upon or incurred by or asserted against
any Indemnified Party by reason of (a) ownership of an interest
in this Mortgage, any other Loan Cocuments or the Property, (b}
any accident, injury to or death of persons or loss of or
damage to or loss of the use of property occurring on or about
the Property or any part thereof or the adjoining sidewalks,
curbs, wvaults and vault spaces, if any, streets, alleys or
ways, (c¢) any use, non-use or ccndition of the Property or any
part thereof or the adjoining sidewalks, curbs, vaults and
vault spaces, if any, streets, alleys or ways, (d) any failure
on the part of the Mortgagor to perform or comply with any of
the terms of this Mortgage, (e} performance of any labor or
services or the furnishing of any materials or cthexr property
in respect-.of the Property or any part therecf made or suffered
to be made by or on behalf of the Mortgagor, (f) any negligence
or tortious act on the part of the Mortgagor or any of its
agents, contraciors, lessees, licensees or invitees, or (g) any
work in connectior with any alterations, changes, new
construction or demslition of or additions to the Property,
except for any such Zndemnified Liabilities arising for the
account of an Indemniiiad Party by reasci of the relevant
Indemnified Party’s wilfui misconduct. If any action or
proceeding be commenced,.to which action or proceeding any
Indemnified Party is made =z party by reason of the execution of
this Mortgage or any other Luan Document, or in which it
becornes necessary to defend or urhold the lien of this
Mortgage, all sums paid by the Indemnified Parties, for the
expense of any litigation to pros«cute or defend the rights and
lien created hereby or otherwise, sliall be paid by the
Mortgagor to such Indemaified Partiesg, es the case may be, as
hereinafter provided. The Mortgagor will pay and save the
Indemnified Parties harmless against any ard. all liability with
respect to any intangible personal properts tex or similar
imposition cf the State or any subdivision oi<authority thereof
now or hereafter in effact, to the extent that {be same may be
payable by the Indemnified Parties in respect of this Mortgage.
A1l amounts payable to the Indemnified Parties uncer this
Section 1.16 shall be dzemed indebtedness secured by Chis
Mortgage and any such amounts which are not paid withix 1N days
after written demand tharefor by any Indemnified Party shall
bear interest at the rate provided for in the Credit Agre:mant
from cthe date of such demand. In case any action, suit or
proceeding is brought agjainst any Indemnified Party by zreason
of any such occurrence, the Mortgagor, upon request of such
Indetnified Party, will, at the Mortgagor's expenss, resist and
defend such action, suit or proceeding or cause the same to be
resisted or defended by counsel designated by the Mortgager and
approved by such Indemnified Party. The obligations of the
Mortgagor under this Section 1.16 shall survive any discharge
or reconveyance of this Mortgage and payment in full of the
Obligations.
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SECTICN 1.17. No Cradit for Payment of Taxegs. The
Mortgagor shall not be encitled to any credit against the

Obligations by reason of the payment of any tax on the Property
or any part therszof or by reason of the payment of any other
Imposition, and shall not apply for or claim any deduction from
rthe taxabkle value of the Property or any part thereof by reason
of this Mortgage.

SECTION 1.18. Offering of the Note: Applicatior of
Proceeds of Loang. Neither the Mortgagor nor any Person acting
on behalf of the Mortgagor has directly or indirectly offered
the Notes cr any portion thereof or any similar security to, or
soligited any cffer to buy any of the same from, any Person
other thar the Mortgagee. Neither the Mortgagor nor any Person
acting on. pehalf of the Mortgagor has taken or will take any
action whichk would subject the issuance of the Notes to the
provisions of section 5 of the Securities Act of 1933, as
amended. The Murtgagor (a} will not use or permit to ke used
any proceeds of the Loans, directly or indirectly, for the
purpose, whether iumediate, incidental or ultimate, of
"ourchasing" or "carrving" any "margin stock" within the
meaning of Regulation U nf the Federal Reserve Board, as
amended from time to tine, and (b) has or will apply all of the
proceeds of the Loans thalt are paid to it by the Mortgagee to
the purpcoses permitted by the Credit Agreement.

SECTION 1.19. [Intentionally Omitted]

SECTION 1.29. Encumbered Leage.

(a) The Mortgagor covenante znd agrees that it will
do or cause to be done all things recessary to preserve
and keep unimpaired the rights of the 'Murtagagor as lessee
under the Encumbered Lease, and to prevaat any
termination, surrender, cancellation, fcrieiture or
impairment thereof. The Mortgagor shall at 2]l times
fully perform and comply with all agreements, ~covenants,
terms and conditions imposed upon or assumed by it as
lessee under the Encumbered Lease prior to the iexpiration
of any notice and/or cure period provided in the
Encumbered Lease. Upon receipt by the Mortgagee f£rom the
lessor under the Encumbered Lease of any written netice of
default by the lessee thereunder, the Mortgagee may rely
thereon and take any action the Mortgagee deems necessary
to cure any default by the Mortgagor in the performance of
or compliance with any of the agreements, covenants, terms
or conditions imposed upon or assumed by the Mortgagor as
lessee under the Ercumbered Lease, even though the
existence of such Zdefault or the nature thereof be
guastioned or denied by the Mortgagor or by any party on
behalf of the Mortcagor. Without limiting the generality
of any other provisions hereof, the Mortgagor hereby

RT371 L3 1% -14-
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expressly grants to the Mortgagee, and agrees that the
Mortgagee shall have, the absclute and immediate right to
enter in and upcn the Mortgaged Property or any part
thereof to such extent and as often as the Mortgagee deems
necessary or desirable for the purposes permitted by the
immediately preceding sentence. Subject to the foregoing,
and without limiting Mortgagee's other remedies under this
Mortgage, the Mortgagee may pay and expend such sums of
money as the Mortgagee deems necessary for any such
purpose, and, in such event the amount so paid shall ke
immediately due and payable, upon demand, together with
interest theregon at the interest rate provided for in the
Loxn, Agreement for overdue payments, from the date of any
sucu vayment by the Mortgagee to the date of repayment to
the Mortgagee in good and immediately availlable funds., 1If
the Morcgagee takes any such action to cure any such
default “v the Mortgagor, the Mortgagee shall use
reasonable efforts to notify the Mortgagor thereof,
provided howzver, that any failure by the Mortgagee so to
notify the Mortgagor shall not entitle the Mortgagor to
challenge or ouliecrwise affect the validity of the
Mcrtgagee’s action or entitle the Mortgagor to any claim
for damages or any ofther claims, offsets or setoffs
against the Mortgagec.

(b) The Mortgagor further covenants and agrees that:

{i) Except as pernizted by the Credit
Agreement, it shall not surrender any leasehold
astate and interest hereinubove described, nor
terminate or cancel the Encuittered Lease, and that it
shall not without the express written consent of the
Mortgagee modify, change, supplement, alter or amend
the Encumbered Lease either orally or in writing, and
as further security for the repaymeut of the
Indebtedness secured hereby and for th2 performance
of the covenants herein and in the Encunbered Lease
contained, the Mortgagor hereby assigns to the
Mortgagee alil of its rights, privileges anc
prercgatives as lessee under the Encumbered Lease to
terminate, cancel, modify, change, supplement, alter
or amend the Encumbered Lease, and any such
termination, cancellation, modification, change,
suppiement, alteration or amendment of the Encumbered
Lease without the prior written consent thereto by
the Mortgagee shall be void and of no force and
effect.

623080V 0

{ii} Unless the Mortgagee shall otherwise
expressly consent in writing, the fee title to the
Land, the Mortgagor’s interest in the improvements on
the Land and the leasehold estate created by the
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Encumbered Lease shall not merge by and shall always
remain separate and distinct, notwithstanding the
union of said estates either in the lessor or in the
lessee, or in a third party by purchase or otherwise.
If notwithstanding the foregoing a merger of such fee
and leasehold estate is deemed toc have occurred, then
this Mortgage shall nonetheless remain in full force
and effect in accordance with the terms hereof and
shall encumber the entire merged fee and leasehold
estate.

(iii) The Mortgagor shall not consent to the
subordination of the Encumbered Lease to any
mortgage, deed of trust or other lien on the fee
incerest of the lessor under the Encumbered Lease
urless so reguired by the terms of the Encumbered
Leas2.

(ivd. If the Mortgagor acguires fee simple citle
or any othzr estate, title or interest in the Land,
the Mortgagow shall promptly notify the Mortgagee of
such acquisition and, upon written requesc by the
Mortgagee, shall cause to be executed and recorded
all such other axd further assurances or other
instruments in writing as may in the opinion of the
Mortgagee be required or desirable to carry out the
intent and meaning of(clause {ii) above.

(vl Within five (5j/days after the Mortgagor’s
receipt of any notice of ary motion, application or
effort to reject the Encumbered Lease by the lessor
theraunder or any trustee arisino.from or in
connection with any case, proceelino or other action
commenced or pending by or against such lesscr under
the Code or any comparable provisioans contained in
any present or future Federal, state, 7. ocal, foreign
or other statute, law, rule or regulation, the
Mortgagor shall give notice thereof to the lwcrtgagese.
The Mortgagor hereby (A) assigns to the Mortgsyee any
and all of the Mortgagor's rights as lessee upuer
Section 365(h) of the Code or any comparable
provisions contained in any present or future
Federal, state, local, ("Comparable Provisions") and
(B} covenants “hat it shall not elect to treat the
Encumbered Leas2 as terminated pursuvant to Section
365(h} of the Code without first obtaining the prior
written consent of the Mortgagee, which shall not be
unreasonably withheld or delayed and (C} agrees that
any such election by the Mortgagor without such
consent shall »e null and void.
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(i) Without limiting the generality of the
fcregoing, the Mortgagor hereby unconditionally
assigns, transfers and sets over to the Mortgagee all
of the Mortgagor’s claims and rights to the payment
of damages arising from any rejection by the lessor
under the Encumbered Lease under the Code or any
Comparable Provision. The Mortgagee shali have the
right to procead in its own name or in the name the
Mortgagor in raspect of any claim, suit, action or
proceeding relating to the rejection of the
Encumbered Lease, including, without limitation, the
right to file and prosecute, to the exclusion of the
Mortgagor, any prcofs of claim, complaints, motions,
applications, notices and other decuments, in any
case in respect of the lessor thereunder under the
“nde or any Comparable Provision. This Assignment
cinstitutes a present, irrevocable and unconditional
ass.goment of the foreagoing c¢laims, rights and
remediszs, ané shall continue in effect until &l of
the Indcbtedress shall have been satisfied and
discharged in full. Any amounts received by the
Mortgagee 1iii da2mages arising out of the rejection of
the Encumberei Lease as aforesaid shall be applied
first to all rezsonable cests and expenses of the
Mortgagee {includiro, without limitation, reasonable
attorneys’ fees anc disbursements}, incurred in
cornection with the enercise of any of its rights or
remedies under this Seztion 1.290.

{vii) ZIf there shall %z filed by or against the
Mortgagor a petition under tre Code orxr any Comparable
Provisicn and the Mortgagor, #5 lessee under the
Encumbered Lezse, shall determipe ho reject the
Encumbered Lezse, the Mortgagor shxll give the
Mortgagee not less than ten (i0) days prior notice of
the date on which the Mortgagor shall apply to the
United States Bankruptcy Court or other judicial body
with appropriate jurisdiction for authorsitv. to reject
the Encumbered Lease; the Mortgagee shall have the
right, but not the obligation, to serve upon the
Morcgagor within such ten (10) day period a nccice
stating that (a) the Mortgagee demands that the
Mortgagor assume and assign the Encumbered Lease to
the Mortgage:2 pursuant to Section 365 of the Code or
any Comparable Provision and {(b) the Mortgagee
covenants to cure or provide adeguate assurance of
prompt cure >f all defaults and provide adequate
assurance of Zuture performance under the Encumbered
Lease. IZf the Mortgagee serves upon the Mortgagor
the notice dsscriked in the preceding sentence, the
Mortgagor shall not seek to reject the Encumbered
Lease and shall comply with the demand provided for

6C9080V0
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in subclause (a) of the preceding clause within
thirty (30) days atter the notice shall have been
given subject to the performance by the Mortgagee of
the covenant provided for in subclause (b) of the
preceding clzuse. Effective upon the entry of an
order for relief in respect of the Mortgagor under
Chapter 7 of the Code or any Comparable Provision,
the Mortgagor hereby assigns and transfers to the
Mortgagee a ron-exclusive right to apply to the
Bankruptcy Ccurt or other judicial bcdy with
appropriate jurisdiction for an order extending the

period during which the Encumbered Lease may be
rejected or assumed.

(viii) The Mortgagor shall promptly give to the
ortgugee copies of (A} all notices of default or (B)
aay sther communications or notices with respect to
events which relate to the possible impairment of the
securily of this Mortgage which it shall give or
receive under the Encumbered Lease and shall promptly
notify the Maortgagee of any default under the
Encumbered Lezs2 on the part of the lessor thereunder
or the Mortgagor.

(ix) The Mcrtgagor shall enfeorce the
obligations oI the l.essor under the Encumbered Lease,
to the end that the Mortgagor may enjoy all of the
rights granted to it uunder the Encumbered Lease.

(X} The Mortgagor shel) notify the Mortgagee
within ten (10) days after the Mortgagor becomes

aware of the ctransfer of the.lee interest in the Land
or any portion thereof.

(c} The Mortcagor hereby represents and warrancs
that (i) the Encumbered Lease is in full forice and effect,
(ii) all rent and additional rent payable und2:r the
Encumbered Lease has been paid to the extent chey were due
and payable to the date hereof, and (iii) to the hest of
Trustor‘s knowledge, no events of default have oclurred
under the Encumbered Lease and no event has occurrec¢
which, with the giving of notice, the passage of time| Dbr
both, would constitute an event of default under the
Encumbered Lease.

6LOo080V0

{d) The Mortgagor hereby acknowledges that if the
Encumbered Lease shill be terminated prior to the natural
expiration of its torm due to default by the lessee
thereunder, and if the Mortgagee or its designee shall
acquire from the lessor thereunder a new lease of the Real
Estate or any portion thereof, the Mortgagor shall have no
right, title or interest in or to such lease or the

361075853 -18-




UNOFFICIAL COPY




-

NFFICLP_

leasehold estate created thereby, or the options therein
contained, if any.

{e) None of the rights and privileges granted to the
Mortgagor heresunder or under any other Loan Document is in
any way intended to diminish or lessen the Mortgagor’s
obligations under subparagraph (a) of this Section 1.20.

(£) wWithout the prior written consent of the
Mortgagee, the Mortgagcr will not exercise or waive any of
the Special Encumbered Lease Rights. Upon request made by
the Mortgagee, the Mortgagor will exercise any or all of
the Special Encumbered Lease Kights. The Mortgagor hereby
grants and assigns to the Mortgagee the right to exercise
at any time any or all of the Special Encumbered Lease
Rights Dy and on behalf of the Mortgagor and, upon request
made by tuna Mortgagee, the Mortgagor will promptly {and in
any event within ten (10) days after request} take such
actinns and execute such instruments as are requested by
che Mortgagor to evidence to any third party the
Mortgagee’s rights to so exercise the Special Encumbered
Lease Rights. Notwithstanding the assignment of the
Special Encumbered Tease Rights to the Mortgagee, the
Mortgagor shall retalin the nonexclusive right to exercise,
without the concurrence /of the Mortgagee, any of the
Special Encumbered Lease Righis other than the right to

terminate the Encumbered Liase as a result of condemnation
of the Land.

ARTICLE II

INSURANCE; DAMAGE, DESTRUCTION OR TAKING, ETC.

SECTION 2.1. Insurance.

SECTICN 2.1.1. Risks to be Insured. To the, 2xtent
required by Section 7.1.4 of the Credit Agreement, the
Mortgagor will, at its expense, maintain or cause to bz
maintained with insurances carriers approved by the Morigegyee
{a) insurance with respect to the Improvements against lcss or
damage by fire, lightning and such other risks as are inciuadzd
in standard "all-risk" policies, in amounts sufficient to
prevent the Mortgagor and the Mortgagee from becoming a co-
insurer of any partial loss under the applicable policies, but
in any event in amounts not less than the then full insurablie
value {actual replacement value) of the Improvements, as
determined by the Mortgagor in accordance with generally
accepted insurance practice and approved by the Mortgagee or,
at the request of the Mortgagee, as determined at the
Mortgagor’s expense by the insurer or insurers or by an expert
approved by the Mortgagsze, (b) commercial generazl liability,

6E9080VO
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including bodily injury and product iiability and property
damage, insurance, with personal injury endorsements,
applicable to the Property in such amounts as are usually
carried by Persons operating similar properties in the same
general locality, but in any event with a combined single limit
of not less than U.S. $25,000,000 per occurrence, (c) explosion
ingurance in respect of any steam and pressure boilers and
similar apparatus located in the Property in such amounts as
are usually carried by persons coperating similar properties in
the same general locality, but in any event in an amount not
less than reasonably required by the Mortgagee, (d} business
interruption insurance (including added expense coverage)
against 11 insurable perils for a period of not fewer than
twelve moinths (subject to a reasonable aggregate deductible not
exceeding fiyve days per annum), (e) worker’s compensation
insurance tu the full extent reguired by applicable law for all
employees of the Mortgagor engaged in any work on or about the
Property and emnloyer’s liability insurance with a limit of not
less than U.S. $10,000,000 for each occurrence, (f} all-risk,
buildexrs’ risk insurance with respect tc the Property during
any period during which there is any construction work being
performed, against loss or damage by fire or other risks,
including vandalism, ma.icious mischief and sprinkler leakage,
as are included in so-called "extended coverage" clauses at the
time available and (g) such sther insurance with respect to the
Property in such amounts and zgainst such insurable hazards as
the Mortgagee from time to time may reasonably require by
written notice te the Mortgagor.

SECTION 2.1.2. Policy Previsiors. . All insurance
maintained by tre Mortgagor pursuant £ 3ection 2.1.1 shall {(a)
(except for worker's compensation insurance). name the Mortgagor
and the Mortgagee, as insureds as their respective interests
may appear, (b) (except for worker’s compensation and public
liability insurance) provide that the proceeds ior any losses
shall be adjusted by the Mortgagor, subject to Uie approval of
the Mortgagee in the event the proceeds shall exceed $500,000,
and shall be payable to the Mortgagee, to be held and applied
as provided in Section 2.2, (c) include effective waivers by
the insurer of all rights cf subrogation against the Morcgagee,
the indebtedness secured by this Mortgage and the Property 'and
all claims for insurance premiums against the Mortgagee, (d;
provide that any losses shall be payable notwithstanding (i}
any act, failure to act or negligence of or violation of
warranties, declarations or conditions contained in such policy
by any named insured, (ii) the occupation or use of the
Property for purposes more hazardous than permitted by the
terms thereof, {iii) any foreclosure or other action or
proceeding taken by the Mortgagee pursuant to any provision of
this Mortgage, or (iv) any change in title or ownership of the
Property, (e] provide that no cancellation, reduction in amount
or material change in coverage thereof or any portion thereof

361075853 -20-
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shall be effective until at least 30 days after receipt by the
Mortgagee of written notice thereof, (f) provide that any
notice under such policies shall bs simultanecusly delivered to
the Mortgagee, and (g) be satisfactory in all other respects to
the Mortgagee. Any insurance maintained pursuant to this
Section 2.1 may be evidenced by blanket insurance policies
covering the Property and other properties or assets of the
Mortgagor, provided that any such policy shall specify the
portion, 1if less than all, of the total coverage of such policy
that is allocated to the Property and shall in all other
respecta comply with the requirements of this Section 2.1.

SECTION 2.1.3. Delivery of Policieg, etc. The Mortgagor
will deliiver to the Mortgagee, promptly upon request, (a) the

originals of all policies evidencing all insurance required to
he maintalned under Section 2.1.1 {(or, in the case of blanket
policies, Certificates thereof by the insurers together with a
counterpart of <ach blanket policy), and (b) evidence as to the
payment of all premiums due thereon (with respect to public
liability insurance policies, all installments for the current
year due therecn to.such date), provided that the Mortgagee
shall not be deemed by «=ason of its custody of such policies
to have knowiedge of the rontents thereof. The Mortgagor will
also deliver to the Mortgadee upon request not later than 30
days prior to the expiratior Of any policy a binder or
certificate of the insurer evidencing the replacement thereof
and not later than 15 days pric¢r Lo the expiration of such
policy an original copy of the new policy (or, in the case of a
replacement blanket policy, a cercitficate thereof of the
insurer together with a counterpart of rhe blanket policy). 1In
the event the Mortgagor shall fail to effect or maintain any
insurance regquired to be effected or mainteined pursuant to the
provisions of this Section 2.1, the Mortgagos will indemnify
the Mortgagee against damage, loss or liability resulting from
all risks for which such insurance should have teen effected or
maintained.

SECTION 2.1.4. Sepvarate Insurance. The Mortgagor will
not take out separate insurance concurrent in form cox
contributing in the event of loss with that required to e
maintained pursuant to this Section 2.1.

SECTICON 2.2. Damage, Destruction or TaXing:; Mortgagor to
Give Notice: Assignment of Awards. In case of

{a) 2any material damage to or material destruction
of the Property or any part thereof, or

(b} any material taking, whether for permanent or
temporary use, of all or any part of the Property or any
interest therein ox right accruing thereto, as the result
of or in anticipation of the exercise of the rignt of
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condemnation or eminent domain, or a change of grade
affecting the Property or any porticn thereof (a
"Taking"), or the commencement of any proceedings or
negotiations which may result in a Taking,

the Mortgagor will prompily give written notice thereof to the
Mortgagee, generally describing the nature and extent of such
damage or destruction and the Mortgagor’s best estimate of the
cost of restoring the Property, or the nature of such
proceedings or negotiatiosns and the nature and extent of the
Taking which might resulct therefrom, as the case may be, and
all insurance proceeds payable on account of such damage or
destruclion and any award or payments received in connection
with any Taking shall be payable and applied as provided in the
Credit Agreement including, without limitation, Sectiocn
3.1.1{g) thereof. To the extent the Mortgagee is entitled to
any insurance pcoceeds payable on account of such damage or
destruction or ts any awards or payments allocable to the
Property on accecuze of such Taking, the Mortgagor hereby
irrevocably assigns, :iransfers and sets over to the Mortgagee
all rights of the Moricagor to any such proceeds, awards or
payments and irrevocably zuthorizes and empowers the Mortgagee,
at its option, in the namz of the Mortgagor or otherwise, to
file and prosecute what wooid otherwise be the Mortgagor's
claim for any such proceeds, award or payments and to collect,
receipt for and retain the same for disposition in accordance
with this Section 2.2. The Mortgagor will pay all reasonable
costs and expenses incurred by the Mortgagee in connection with
any such damage, destruction or Takiig and seeking and
obtaining any insurance proceeds, awards or payments in respect
thereof.

ARTICLE III

EVENTS Or DEFAULT; REMEDIES, ETC.

SECTION 3.1. Events of Default; Acceleration. | It an
Event of Default {pursuant to and as defined in the Crzgait
Agreement) shall occur, then and in any such event the
Mortgagee may at any time thereafter {unless all Events of
Befault shall theretofore have been remedied and all costs-and
expenses, including, without limitation, reasonable attorneys’
fees and expenses incurred by or on behalf of the Mortgagee,
shall have been paid in full by the Mortgagor) declare, by
written notice to the Mortgagor, the Loans and all other
Cbligations to be due and payable immediately or on a date
specified in sucn notice, and on such date the same shall be
and become due and payable, together with interest accruad
therecn, without presentment, demand, protest or notice, all of
whick the Mortgagor hereby waives. The Mortgagor will pay on
demand all costs and expenses, including, without limitation,

6L 20KOV0
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reasonable attorneys’ fees and expenses, incurred by or on
pehalf of the Mortgagee in enforcing this Mortgage or the
Obligations, or any other Loan Document, or occasioned by any
default hereunder or thereunder.

SECTION 3.2. Legsl Proceedings; Foreclosure. If an Event
of Default shall have cccurred and be continuing, the Mortgagee
at any time may, at its election, proceed at law or in equity
or otherwise to enforce the payment of the Obligations in
accordance with the terms hereof and thereof and to foreclose
the lien of this Mortgage as against all or any part of the
Cellateral and tc have the same sold under the judgment or
decree ~r a court of ccmpetent jurisdiction. The Mortgagee
shail be entitled to recover in such proceedings all costs
incident thereto, including reasonable attorneys' fees and
expenses in such amounts as may be fixed by the court.

SECTION 3.3 (Intentionally Omitted].

SECTION 3.4. Uniform Commercial Code Remedies. If an
Event of Default shail have occurred and be continuing, the
Mortgagee may exercise irom time to time and at any time any
rights 2nd remedies avallable to it under applicable law upon
default in the payment of -indebtedness, including, without
limitation, any right or remedv available to it as a secured
party under the Uniform Commercizl Code of the State. The
Mortgagor shall, promptly upon reguest by the Mortgagee,
assemble the Collateral, or any por:ion thereof generally
described in such request, and make it available to the
Mortgagee at such place or places desigrated by the Mortgagee
and reasonably convenient to the Mortgugse. If the Mortgagee
elects to proceed under the Uniform Cotunercial Code of the
State to dispose of portions of the Collat=ral, the Mortgages,
at its option, may give the Mortgagor notice &f the time and
piace of any public sale of any such progerty, or of the date
after which any private sale or other disposition chereof is to
be made, by sending notice by registered or certified first
class mall, postage prepaid, to the Mortgagor at least ten days
before the time of the sale or other disposition. If-any
notice of any orcposed sale, assignment or transfer by ktpe
Mortgagee of any portion of the Collateral or any interest
therein is required by law, the Mortgagor conclusively agrees
that ten days notice to the Mortgagor of the date, time and
place {and, in the case of a private sale, the terms) thereof
is reasonable.

6E2080V0

SECTION 3.5. Mortgagee Authorized to Execute Deeds, etc.
The Mortgagor irrevocably appoints the Mortgagee (which

appointment is coupled with an interest) the true and lawful
attorney of the Mortgagor, in its name and stead and on its
behalf, during the continuance of an Event of Default, for the
purpose of effectuating any sale, assignment, transfer or
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delivery for the enforcement hereof, whether pursuant tc power
of sale, foreclosure or otherwise, to execute and deliver all
such deads, bills of sale, assignments, assignments of the
Encumbered Lease, releases and other instruments as may be
designated in any such request.

SECTION 3.6. Purchase of Collateral by Mortgagee. The
Mortgagee may be & purchaser of the Collateral or of any part
thereof or of any interest therein at any sale thereof, whether
pursuant to power of sale, foreclosure or otherwise, and the
Mortgagee may apply upon the purchase price thereof the
indebtedness secured hereby owing to the Mortgagee. Such
purchaser shall, upon any such purchase, acguire good title to
the propezties so purchased, free of the security interest and o
lien of this Mortgage and free of all rights of redemption in -
the Mortgagar. ’

SECTION 3.7 EReceipt a Sufficient Discharge to Purchaser.
Upon any sale of ke Collateral or any part thereof or any

interest therein, whether pursuant to power of sale,
foreclosure or otherwise, the receipt of the Mortgagee or the
officer making the sale under judicial proceedings shall be a
sufficient discharge to the purchaser for the purchase money,
and such purchaser shall 1ot be obliged to see to the
application thereof.

SECTION 3.8. Waiver of Apbraisement, Valuacion. etc. The
Mortgagor hereby waives, to the fullest extent it may lawfully
do so, the benefit of all appraisemznc, valuation, stay,
axtension, reinvestment and redemptioun laws now or hereafter in
force and all rights of marshalling in‘tbe event of any sale cf
the Collateral or any part thereof or any interest therein.

SECTION 3.9. Sale a Bar Against Mortgagor. Any sale of
the Collateral cor any part thereof or any interesc therein
under or by virtue of this Mortgage, whether pursusnt to power
of sale, foreclosure or otherwise, shall forever ke a bar
against the Mortgagor.

££9080V0

SECTION 3.10. Obligaticns to Become Due on Sale.
Upon any sale of the Cellateral or any portion thereof or
interest therein by virzue of the exercise of any remedy by the
Mortgagee under or by virtue of this Mortgage, whether pursuant
Lo power of sale, foreclosure or otherwise in accordance with
this Mortgage or by vir:tue of any other remedy available at law
or in eguity or by statute or otherwise, at the option of the
Mortgagee, all Obligations shall, if not previously declared
due and payable, immediately become due and payable, together
with interest accrued thereon and all other indebtedness which
this Mortgage by its tzrms secures.
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SECTION 3.11. applicaticn of Proceeds of Sale and Other
Moneys. The proceeds of any sale of the Collateral or any part
thereof or any interest therein under or by virtue of this
Mortgage, whether pursuant to power of sale, foreclosure or
otherwise, and all other moneys at any time held by the
fortgagee as part of the Collateral, shall be applied as
follows:

First: to the payment of the reasonable ceosts and
expenses of such sale (including, without limitation, the cost
of evidence of title and the costs and expenses, if any, of
taking possession of, retaining custody over, repairing,
managing, operating, maintaining and preserving the Collateral
or any part thereof prior to such sale), all reasonable costs
and expenses incurred by the Mortgagee or any other Person in
obtaining ©x collecting any insurance proceeds, condemnation
awzias or othey amounts received by the Mortgagee, all
reasonable costs and expanses of any receiver of the Preoperty
or any part theredf, and any Impositions or other charges or
expenses prior to the security interest or lien of this
Mortgage, which the 'icrtgagee may consider it necessary or
desirable to pay;

Second: to the paynent of any Obligation {other than as
provided in cglause Third below);

Third: to the payment of all amounts of principal of and
icterest (including post petitiovn interest to the extent such

interest is an Obligation) at the ¢ime due and payable under
the Credit Agreement at the time outgcanding (whether due by
reason of maturity or by reason of any prepayment requirement
or by declaration or acceleration or otiierwise}, inciuding
interest at the rate provided for in the (redit Agreement on
any overdue principal and (to the extent permwitted under
applicable law) on any overdue interest; and, i2 _case such
moneys shall be insuffizient to pay in full suck-principal and
incerest, then, first, to the payment of all amounis of
interest (including post petition interest to the extent such
interest is an Obligation) at the time due and payable and,
second, to the payment of all amounts of principal at Yho-time
due and payable under the Credit Agreement; and

Fourth: the balanca, if any, held by the Mortgagee atfter
payment in full of all amounts referred to in subdivisions
First, Second and Thirx¢ above, shall, unless a court of
competent jurisdiction may otherwise direct by final order not
subject to appeal, be raid to or upon the direction of the
Mortgagor.

SECTION 3.12. Appointment of Raceiver. If an Event of
Default shall have coccurred and be continuing, the Mortgagee
shall, as a matter of right, without notice to the Mortgagor,
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and without regard to the adequacy of any security for the
indebtedness secured hereby or the solvency of the Mortgagor,
be entitied to the appointment of a receiver for all or any
razT of the Property, whether such receivership be incidental
to a proposed sale of the Property or otherwise, and the
Mortgagor hereby consents to the appointment of such a receiver
and will not oppose any such appeintment.

SECTION 3.13. Possession, Management and Income. If an
Event of Default shall Lrave occurred and be continuing, in

addition to, not in limitation of, the rights and remedies
provided in Section 1.1¢, the Mortgagee, upon five business
days notice to the Mortgagor, and subject to applicable law,
may enter upon and take possession of the Property or any part
thereof by force, summary proceeding, ejectment or otherwise
and may rewove the Mortgagor and all other Persons and any and
all property tazrefrom and may hold, operate, maintain, repailr,
preserve and manage the same and receive all earnings, income,
kents, issues and Proceeds accruing with respect thereto or any
part thereof. Tne Mortgagee shall be under no liability for or
by reason of any such Caking of possession, entry, removal or
holding, operation or mauagement, except that any amounts so
received by the Mortgag«e shall be applied to pay all costs and
e¥penses of so entering upon, taking possession of, holding,
operating, maintaining, repsixing, preserving and managing the
Collateral cr any part thereof, and any Impositions or other
charges prior to the lien and security interest of this
Mortgage which the Mortgagee may <onsider it necessary or
desirable to pay, and any balance ¢i such amounts shall be
applied as provided in Section 3.11:

SECTION 3.14. Right of Mortaagee o Perform Mortgagor’s
Covenants., etc. If an Bvent of Default stall. occur and be

continuing, the Mortgagee, without notice teo’ 2or demand upon the
Mortgagor and without waiving or releasing any obligation or
Default, may (but shall be under no obligation Lg) at any time
thereafter make such payment or perform such act for the
account and at the expense of the Mortgagor, and may-enter upon
the Property for such purpose and take all such action rthereon
as, in the Mortgagee’s reascrable opinion, may be necessary or
appropriate therefor. Mo such entry and no such acticon gnall
be deemed an eviction of any lessee of the Property or any tart
thereof. All sums so paid by the Mortgagee and all costs and
expenses {including, without limitation, reasonable attorneys’
fees and expenses) so incurred, together with interest thereon
at the rate provided for in the Credit Agreement from the date
of payment or incurring, shall ccnstitute additional
indebtednass under the Credit Agreement secured by this
Mertgage and shall be paid by the Mortgagor to the Mortgagee on
demand.

361915353
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SECTION 3.15. Subrogation. To the extent that the
Mortgagee, on or after the date hereof, pays any sum due under
any provision of any Legal Requirement or any instrument
creating any lien prior or superior to the lien of this
Mortgage, or the Mortgagor or any other Person pays any such
sum with the proceeds of the loan evidenced by the Credit
Agreement, the Mortgagee shall have and be entitied to a lien
on the Collateral equal in priority to the lien discharged, and ,
the Mortgagee shali be subrogated to, and receive and enjoy all o
rights and liens possessed, heald or enjoyeé by, the holder of =
such lien, which shall remain in existence and benefit the
Mortgagee in securing the Obligations.

SECTFON 3.16. Remedies, etg., Cumulative. Each right,
power ana cremedy of the Mortgagee provided for in this Mortgage
or now or hereafter existing at law or in ecuity or by statute
or otherwise gnall be cummlative and concurrent and shall be in
addition to evely other right, power or remedy provided for in )
this Mortgage or the other Loan Documents, c¢r now or hereafter i
existing at law o ju equity or by statute ¢r otherwise, and
the exercise or beginrung of the exercise by the Mortgagee of
any one or more of the rxights, powers or remedies provided for
in this Mortgage, or now-or hereafter existing at law or in
equity or by statute or ctherwise ghall not preclude the
simulitaneous or later exercis~ by the Mortgzgee of any or all
such other rights, powers or remcdies.

SECTION 3.1i7. Provisions Subdizct to Arplicable Law. All
rights, powers and remedies provided dn this Mortgage may be
exercised only to the extent that the sx=rcise thereof does not
violate any applicable provisions of law 2né are intended to be
limited to the extent necessary so that they will not render
this Mortgage invalid, unenforceable or nou encitled to be
recorded, registered or filed under the provisions of any
applicable law. If any term of this Mortgage c¢r any
application thereof shall bLe invalid or unenforcecable, the
remainder of this Mertgage and any other application of such
term shall not be affected thereby.

6C080V0

SECTION 3.18. No Waiver, etc. No failure by the
Mortgagee to insist upon the strict performance of any teim
hereof or of any other Loan Document, or to exercise any rigut,
power or remedy consequent upon a breach hereocf or thersof,
shall constitute a waiver of any such term or of any such
breach. No waiver of any breach shall affect or alter this
Mrmrigage, which shall continue in full force and effect with
respect to any cther then existing or subseguent breach. By
accepting payment or performance of any amount or other
Obligations secured hereby before or after its due date, the
Mortgagee shall not be deemed to have waived its right either
to require prompht payment or performance when due of all other
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amounts and Obligations payable hereunder or t¢o declare a
default fer failure to effect such prompt payment.

SECTION 23.19. Compromise of Actions, tc. Any action,
suit or proceeding brougat by the Mortgagee pursuant to any of
the terms of this Mortgage, the Credit Agreement, any other
Loan Document, or otherwise, and any claim made by the
Mortgagee hereunder or thereunder, may be compromised,
withdrawn cr otherwise dealt with by the Mortgagee without any
notice to or approval of the Mortgagor.

SBECTION 3.20. Compliance with Illinois Mortgadge
Foreclosuce Law.

fa} If any provision of this Mortgage is
inconsiscent with anv applicable provision of the Illinois
Mortgage  Foreclosure Law, 735 ILCS 5/15-11C1 et seg. (the
"Act"), tihie provisions of the Act shall take precedence
over the provisions of this Mortgage, but shall not
invalidate or render unenforceable any other provision of
this Mortgage thut can fairly be construed in a manner
consistent with the Act.

(b) Without in‘ayy way limiting or restricting any
of Mortgagee's rights, »emedies, powers and authorities
under this Mortgage, ana in_addition to all of such
rights, remedies, powers, «nd authorities, the Mortgagee
shall also have and may exercise any and all rignts,
remedies, powers ami authoritizs which the holder of a
mortgage is permitted to have or exerxcise under the
provisions of the Act, as the same riay be amended from
time to time. If any provision of - Chis Mortgage shall
grant to Mortgagee any rights, remedi2as, powers or
authorities upon default of the Mortgagur which are more
limited than the rights that would otherwize be vested in
Mortgagee under the Act in the absence of sai provision,
Mortgagee shall be vested with all of the righus,
remedies, powers and authorities granted in tne Act to the
fullest extent permitted by law.

6C3080V0

{c} Without limiting the generality of the
foregoing, all expenses incurred by Mortgagee to the
extent reimbursable under 735 ILCS 5/15-1511, 735 ILCS
§/15-1512, or any cther provision of the Act, whether
incurred before or after any decrees or judgment of
foreclosurs, and whether or not enumerated in any other
provisicn of this Mortgage, shall be added to the
indebtedness secured by this Mortgage and by the judgment
of foreclcsure.
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ARTICLE IV
DEFINITIONS
SECTION 4.1. Terms Lefined in this Mortgage. When used

herein the following terms have the following meanings:
"Collateral™: see the granting clause.

"Credit Agreement": see the second recitail.

"Default” means any Event of Default or any condition or
avent wiich, after notice or lapse of time, or both, would
corstitytz an Bvent of Default.

"Encuphered Leassa": means the Lease described on Schedule
#31" annexed hizrato.

"Event of Deszult": means (i} an "Event of Default® as
defined in the Loan Agreem:znt or (ii) the delivery of any
notice of default und<r the Encumbered Lease.

"Goods": see clausge ic)l of the granting rlause.

"herein", "hereof”, "hexato", and "hereunder" and similar
terms refer to this Mortgage anZ not to any particular Section,
paragraph or provision of this Mortgage.

"Impositions": see Section 1.5.

"Improvements®: see ¢lause (b) of the granting clause.

"Indemnified Parties": see Section 1 14.

"Indemnifiad Liabilities": see Section 1.le.

60 9080V0

"Insurance Reguirements™: see paragraph (a) of Section

"Intangibles": see ciause (@) of the granting clavse.

"Land": see the firsit recital.

"Leases": see clguse (e} of the grancing clause.

see paragraph (b) of Secticn 1.6.

see the secpnd recital.

"Legal Reguirements":

"Leans":

"Mortgage": see the preamble.

"Mortgagee": sSee the nreamble.
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"Mortgagox®: se2 the preambie.

"Notes": see the third recital.

"Obligations” means

(2) the principal of the Notes;

{b) all amounts of any kind which, and all other
indebtedness which, at any time become due and owing to
the Lenders, the Issuer, the Mortgagee or any of them,
under or with respect tc, (i} the Credit Agreement, the
Notss, the Letters of Credit, this Mortgage, and any other
docuwent, agreement or other instrument delivered pursuant
to or in connection with the Credit Agreement, thisg
Mortgadsz, or anv other Lecan Document; and (ii) any and all
amendmencs, modifications, renewals, restatements and
extensions. of any of the foregoing, including amendments,
modifications. renewals or extensions that are evidenced
by new or aaditional documents or that change the rate of
interest on any-indebtedness evidenced by the Notes or any
uther indebhtedness censtituting an Obligation;

{c) any and all oadvances, costs and expenses
including, without limitacion, all costs of enforcement
and collection, paid or incurred by the Lenders, the
Mortgagee, or any of them 0 the extent permitted or
contemplated under :this Mcrigage, the Credit Agreement or
any Loan Document t> (i) protect any of the Collateral,
(ii) perform any obligation of tihe Mortgagor or any other
Person under or with respect to the Loan Documents or
{iii) collect any amount owing to-iLhe Mortgagee, the
Lenders, the Issuers, or any of them which is secured or
evidenced hereby or by any other Loan Dozument, including,
without limitation, the Mortgagee's, such Lznder's and
such Issuer's counsel fees, all taxes relatiing to the
Collateral and reccrding fees;

{d) interest on all of the foregoing; and

(e} all of tre covenants, obligations and agrcenents
in accordance with, and the truth and completeness of all
representations ané warranties, of the Mortgagor and each
cther Person, as sebt forth in and in accordance with the
Loan Documents.

"Permitg®: see glause {g] of the granting clause.
"Permitted Encumbresnces”: see Section 1.2.

"Perscn" means any natural person, a corporation, an
association, a partnership, an organization, a business, an
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a government or political subdivisicn thereof or a
governmental agency or sfficer.
"pPlans":

individual,

see clause_ (f) of the granting clause.

"Post Petition Int=srest": means post petition interest

pavable in any bankruptcy proceeding.
"Proceeds®:

see clause (k) of the granting clause.
"PropertyT:

see clause (B} of the granting ciause.
"Real Estate™:

se= clause {a) of the granting gciause.
"TRents®: see clause (i) of the granting clause.
"Rayolving Note™: see the third recital.

"gpecial Encumbered Lease Rights":
granting clause.

see clause (i) of the
"grace”: means the State of Illinois.
"Taking”: see claise (b) cf Section 2.2.
"Term-A Nob="-: se2 the third recital.

"Term-2 Note’- saa

the third recital.

SECTION 4.2. Uss w:f Defined Terms. Terms for which
meanings are provided. in this Mortgage shall, unless otherwise
defined or the context ¢thzrwise reguires, have such meanings
when used in any certifaicate and any opinion,
communication delivered fion

notice or othexr
time to time in connection with
this Mortgage or pursuant nrreto.

6E£9080V0

SECTION 4.3.

redit Agreement Definitions. Unless
otherwise defined herein or the coirttext otherwise reguires,
terms used in this

Morc¢gage,
recitals,

including its preamble and
have the meanings provicdec in the Credit Agreement.

ARTICLE V

MISCELI.ANEOCUS

SECTION 5.1. Further Assurances;

Finarcing Statements.
SECTION 5.1.1. Further Agsurances. The Mrrtgagor, at
expense, will execute, acknowledge and deliver all- such
instruments and take al.l such other action as the
from time to time may reasonably request:

Martgagee
36107585.3
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(a) to batter subject to the lien and security

interest of this Mortgage all or any portion of the
Colliateral,

(b} to perfect, publish notice or protect the
validity of the lien and security interest of this
Mortgage,

(¢} to preserve and defend the title to the
Collateral and the rights of the Mortgagee therein against
the claims of all Persons as long as this Mortgage shall
remain undischarged,

(d) to better subject to the lien and security
interest of this Mortgage or to maintain or preserve the
lien ard security interest of this Mortgage with raspect
tc any replacement or substitution for any Improvements or
any other after-acquired property, or

(e) 1in eorder further to effectuate the purposes of
this Mortgage a2ad to carry out the terms hereof and to
Detter assure and confirm to the Mortgagee its rights,
powers and remedies hereunder.

SECTION 5.1.2. Finassing Statements. Notwithstanding any
other provision of this Mortuuae, the Mortgagor hereby agrees
that, without notice to or th: c¢onsent of the Mortgagor, the
Morigagee may file with the appropriate public officialils such
financing statements, continuation statements, amendments and

similar documents as are or may became necessary to perfect,

preserve or protect the security interast granted by this
Mortgage.

SECTION 5.2. Additional Security. Without notice to or
consent of the Mortgagor, and without impairment of the
security interest and lien and rights created py this
Mortgage, the Mortgagae may accept from the Mortgagor or any
other Perscn additional security for the Obligatidrs. Neither
the giving of this Mortgage nor the acceptance of any such
additional security sha.l prevent the Mortgagee from resorting,
first, to such additional security, or, first, to the sceourity
created by this Mortgage, or concurrently to both, in any case

without affecting the Mortgagee‘s lien and rights under this
Mortgage.

SECTION 5.3. DBefeagsance; Partial Release, efc.

SECTION 5.3.1. Defeasance. If the Mortgagor shall pay,
in full, the principal of and premium, if any, and interest on
the Okligations in accordance with the terms thereof and hereof
and a:l other sums payable hereunder by the Mortgagor and shall
comply with all the terms, conditions and requirements hereof

-32-
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and of the Obligations, then on such date, this Mortgage shall
be (except as provided below) null and void and of no further
force and effect and the (gllateral shall thereupon be, and be
deemed to have been, reconveyed, released and discharged from
this Mortgage without further notice on the part of either the
Mortgagor or the Mortgagee.

SECTION 5.3.2. Partisl Release, etc. The Mortgagee may,
at any time and from time to time, without liability therefor,
and without prior notice to the Mortgagor, release or reconvey
any part of the Collateral, consent to the making of any map or
plat of the Property, 3join in granting any easement thereon or
join in any extension agrzement oOr agreement subordinating the
lien of tpis Mortgage c¢r enter into any other agreement in

cannection/with the Collateral.

SECTION %.4. Notices, etc. All notices and other
conmunications provided to the Mortgagor or the Mortgagee under
this Mortgage shall-be givan in the manner and with the effect
specified in the Credit Agreement. The foregeing incorporation
by reference of the Mowtgager’s mailing address shall be deemed
to be a request by the Mortgagor that a copy of any notice of
default and of any notice =f sale hereunder be mailed to the
Mortgager at such address 22 provided by law.

SECTION 5.5. Waivers, Anendmants, etc. The provisions of
this Mortgage may be amenced, discharged or terminated and the
observance or performance of any provision of this Mortgage may
be waived, either generally or in a/particular instance and
either retroactively or prospectively, only by an instrument in
writing executed by the Mortgagor and thv: Mortgagee.

SECTION 5.5. Cross-References. References in this
Mortgage and in each instrument executed pursirant hereto to any
Secrion or Article are, unless otherwise specified, Lo such
Section or Article of this Mortgage or such instiument, as the
case may be, and references in any Section, Article or
definition to any clause are, unless otherwise specified, to
such c¢lause of such Section, Article or definition.

SECTION 5.7. Headinzs. The various headings of thisg
Mortgage and of each instrument executed pursuant hereto are
inserted for convenience onliy and shall not affect the meaning
or interpretation of this Mortgage or such instrument or any
rrovisions hereof or therecf.

SECTION 5.8. Governing Law. THIS MORTGAGE SHALL 3E
DEEMET TO BE A CONTRACT »ADE UNDER AND GOVERNED BY THE LAWS OF
THE STATE OF NEW YORK, BPROVIDED, HOWEVER, TEAT, WITH RESPECT TO
THE PROVISIONS EEREOF WEICH RELATE TO THE CREATION, PERPECTION,
PRIORITY OR ENFORCEMENT OF LIENS ON REAI: PROPERTY, TEHIS
MORTGAGE SHALL BE GOVERNED BY THE LAW OF THE STATE IN WHICH THE

361075853 -33-
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PREMISES ARE LOCATED, IT BEING UNDERSTOOD THAT, TO THE FULLEST
BXTENT PERMITTED BY THE LAW OF SUCH STATE, THE LAWS OF THR
STATE OF NEW YORK SHALL GOVERN THE VALIDITY AND ENPORCEABILITY
OF THIS MORTGAGE.

SECTICN 5.9. Successors and Assigng, etc. This Mortgage
shall be binding upon and shall inure to the benefit of the
parties hereto and their respective successors and assigns.

SECTION 5.10. Waiver of Jury Trial; Submission to

{(a} EACH OF THE MORTGAGOR AND THE MORTGAGEE HEREBY
KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT
IT MALY HAVE TO A TRIAL BY JURY IN RESPECT OF ANY
LITIGAFLUN BASED HEREON OR ARISING QUT OF, UNDER OR IN
CONNECTLICN) WITH THIS MORTGAGE, THE CREDIT AGREEMENT CR ANY
OTHER LOAN OCCUMENT QR RELATED INSTRUMENT, OR ANY COURSE
OF CONDUCT, - COURSE OF DEALING, STATEMENTS (WHETHER ORAL OR
WRITTEN}, OK ACTIONS OF THE MORTGAGOR OR THE MORTGAGEE.
THIS PROVISION Is A MATERIAL INDUCEMENT FOR THE LENDERS TO
ENTER INTO THE TRAMSACTIONS PROVIDED FOR IN THE CREDIT
AGREEMENT AND TO MeaXE.THE LOANS.

{b) FOR 'THE PURPOSFE OF ANY ACTION OR PROCEEDING
INVOLVING THIS MORTGAGE (F ANY OTHER LOAN DOCUMENT, THE
MORTGAGOR HEREBY EXPRESSLY AND IRREVOCABLY SUBMITS TO THRE
NON-EXCLUSIVE JURISDICTION UF ALL FEDERAL AND STATE COURTS
LOCATED IN THE STATE AND CONSENTS THAT IT MAY BE SERVED
WITHE ANY PRCCESS OR ZAFER BY REGISTERED MAIL OR BY
PERSONAL SERVICE WITHIN OR WITHOUT THE STATE IN ACCORDANCE
WITH APPLICABLE LAW, PRCVIDED A REASON2RLE TIME FOR
APPERRANCE IS ALLOWED., THE MORTGAGOR EXPRESSLY WAIVES, TO
THE EXTENT IT MAY LAWFULLY DO SO, ANY CEJZCTION, CLAIM OR
DEFENSE WHICH IT MAY HAVE AT ANY TIME TO 1HIE LAYING CF
VENUE OF ANY ACTION, SUIT OR PROCEEDING ARIZING OUT OF
THIS MORTGAGE OR ANY OTHER LOAN DOCUMENT IN ANY SUCH
COURT, IRREVOCABLY WAIVES ANY CLAIM THAT ANY SUC' SUIT,
ACTION GR PROCEEDING BROUGHT IN ANY SUCH COURT haS EEEN
BROUGHT IN AN INCONVENIENT FORUM AND FURTHER IRREVOCABLY
WAIVES THE RIGHT TO OBJECT, WITH RESPECT TO ANY SUCL
CLAIM, SUIT, ACTION OR PROCEEDING BROUGHT IN ANY SUChH
COURT, TBAT SUCH COURT DOES NOT HAVE JURISDICTION OVER THE
PERSON OF TEE MORTGAGOR. NOTHING CONTAINED HEREIN WILL BE
DEEMED TO PRECLUDE THE MORTGAGEE FROM BRINGING AN ACTION
AGAINST THE MORTGAGOR IN ANY OTHER JURISDICTION.

5080V 0
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SECTION 5.11. Severability. Any provision of this
Mortgage or any otner Loan Document which is prohibited or
unenforceable in any jurisdiction shall as to such provision
and such jurisdiction, be ineffective to the extent of such
prohibition or unenforceability without invalidating the
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remaining provisions of this Mortgage or such Loan Document or
affecting the validity or unenforceability of such provision in
any other jurisdiction.

SECTION 5.12. Loan Document. This Mortgage 1s a Loan
Document executed pursuant to the Credit Agreement and shall
(unless ctherwise expressly indicated herein) be construed,
administered and applied in accordance with the terms and
provisions thereof, inciuding Article X thereof.

SECTION 5.13. Future Advances: Revolving Lgans. This
Mortgage secures all present and future Obligations of the
Mortgages to the Lenders. This Mortgage also secures revolving
loans which may be made by the Lenders to the Mortgagor from
time &2 tiwme pursuant to the Credit Agreement including,
without limiiaticn, those evidenced by the Revolving Note. The
maximum amounr,, including present and future Liabilities, which
may be secured hiexeby at any one time is $171,000,000.00. Each
subsequent advance made hereunder shall have the same priority
as the original advances.

J6107585.3
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IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage
toc be duly executed as of the day and year first above written.

r

MORTGAGOR :

GENTEK BUILDING, PRODUCTS, INC.

Name: DamisA T Rover iman
Title: \1ce Phesident

GEHOKOVO
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ACKNOWLEDGMENT OF MORTGAGOR

STATE OF NEW YORK )

] ss.:
COUNTY OF NEW YORK)

I, Mgl ¢ £ ld

, & Notary Public, do
hereby certify that Prunit, J. Sovekmapl , personally known to me to
be the

of GENTEK BUILDING PRODUCTS, INC., &
Delaware corporation, and personally known to me to be the same

person wnose name is subscribed to the foregoing document,
appeared before me this day in person and acknowledged that as
such Yumy Fhesinent

, he signed and delivered the said document
of GENTEK BUITUING PRODUCTS, INC. as his free and voluntary act,
for the uses and purposes therein set forch.

Given under my_hand and notarial seal, this égfg day of
December, 1994.

7222»Lc£, (:fc’ﬁ;ﬂﬂxd

Notary Public

Tyre or
Print Name: MLl  C FIg2Ed

36107525

MARIE C. FiZRRD
Notery Puclic, Staie of Haw York
Ko 33138
Quaiified in Guaans County
Corilicals

Hed in New York Counpy .~
Commussian Expiras May 22, 19?_‘_-;
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IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage
to be duly executed as of the day and year first above written.

MORTGAGOR :
GENTEK BUILDING PRODUCTS, INC.
By:

Nm: ba.mig{( a3t Rty ain
Title: Wee Resides

35107585
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ACKNOWLEDGMENT OF MORTGAGOR
STATE OF NEW YORK )

) 8s.:
COUNTY OF NEW YORX)

I, MELic O FlcERd , a Notary Pubiic, do
hereby certify that pauier T LBavkema 1), personally known teo me co
be the [me [lrliwenT of GENTEK BUILDING PRODUCTS,
Delaware corporation, ané perscnally known to me to be the same

INC., a
person whese name is subscribed to the foregoing decument,
appearad hefore me this day in person and acknowledged that as
such f/ o LD AT

he signed and delivered the said document
of GENTEK BUILRING PRODUCTS, INC. as his free and voluntary act,
for the uses amd purposes therein set forth.

Given under my nand and notarial seal, this /ft4h  day of
December, 1994.

Notary Public

Type or

Pripk’ MName: ﬂ?ﬂflé‘ G = CRED
My commissicn expires:

€“:€‘Cﬂ3tYVQ)

MARIE C. FILRRO
Motary Public, Staie ol New Yark
No 33138
Quaiifi=3 0 Quaens Caualy
Ciaaticata filed in New York Counly
Cammisgran Exgures May 22 18 ¥
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LEGAL DEIZSCRIPTION

T THI NORTZ ZAST /4 AND THI SCUTE ZAST 1/4 oOF

THEAT PAZT or TRZ THD

TRACTICNAL EICTION 1%, TIOWNSHIZ 40 NORTH, FANGI iZ EZAST OF THZ

THISD FRINCIPAL MIZIDIAN, CISCRISZD AS: COMMENCING AT & FOINT IN

TUT LQETE LINT GF ADDISON STRAITIT WHICHE IS 1036.00 FIZT ZIAST QF THZ

NCOTE D SCUTH QUARTIR SEICTION LINE OF SAID SECTICH 1Y% (SAZD NORTH
ol

LINT GFALPISON STRIZT FIRMS A RIGHT ANGLE WITH THZI Za5T LINE oF
~uT SOUTE TAST /4 OF SAID SECTION 1% AT & FOINT WHICH I5 2424.4¢
TEZT NCETE 7 THE SCUTH IAST CORNER GF SAID SQUTH ZAST /4 OF SAID
SSCTION 158) AYC RUNNING THENCET NORTH PARALIZL TO THI NORTH AND
SSUTE QUARTIR SMCTION LINZT FOR DISTANCE OF 402.75 FZIT TO A POINT:
—HENCZ NOATE 81 DZGRIZIE CC MINUTIS 10 STCONDS WIST FUR A DISTANCE
OF 1,312 FIET TT A BOINT IN THEZ SQUTHE LINZ CF RIGET OF Wal OF

SHICAGD, MILWAUKEZ, §7. PAUL AND PACIFIC RAILREOAQ COMPANY, THZN

saUTe 28 DIZRTES 85 MINIUTIS 13 SICONDS WEST ALONG SAID SGUTH LINE
OF RIGET OF WAY FOR A DISTANCEZ OF 164.99 FIZT TO AN ANGLE IN SAID
RIGET OF WAY LINZ; THINCI- SOUTH B DIGREZIS 33 MINUTIS 17 SECONDS
WTST ALSNG SAID HIGHT OF WAY TINZ FOR A DISTANCEI OF 40.C1 FZET 10
AN ANGLT IN SAID RIGET CF W.Y¥ LINT: THENCZ SOUTHE €3 DIGREZS 59
MTNTTIS 13 SECONDS WIST ALONG SAZID RIGET OF WAY LINZ FCR A DISTANCE
OF 34.83 FIZT TO &AM ANGILT IN SAID RIGET CF WAY LINZ: THENCE NORTH
g3 DIGARIZS 02 MINUTIS C8 SICONDS WZIsT ALONG SAID RIGET OF WAY LINT
TOR A DISTANCET oF 246.9% FIZT TO (M POINT,; THINCZ CONTINUING
WISTIRLY ALONG SAID RIGHT OF WAY LIz, SAID LINZ E2IZING A CURVED
TINT CONVEX TO TET NCORTH WIST AND RAVING A RADIUS OF 437.50 FZET
TCR A DISTANCE OF 22.CQ0 FEZT TO A POINT, SAID CURVID LINE IS
“ANGEINT T2 A LINE WHICE TORMS A DEFLEICTION TU TAF LEFT OF 6 DEGREZS
58 MINTTIZ 29 SICONDS WITE LAST DESCRIBID STRAICHY LINZ; THENCE
SOUTE T8 OEIGRIZIS 50 MINUTIS 07 SICONDS ZAST FOR A DISTANCE 0OF
154.01 TTET TG A FOINT IM A LINT WHICHE IS 589.00 FEZT TAST OF AND
PARALIE. WITHE SAID NORTE AND SOUTH QUARTZIR SICTION TINE; THINCE
SQCTY CN SAID PARALITI, LINE, FOR A DISTANCEZ OF 410.24 FZZT T0 A
FQINT IN TET NORTY LINT OF ALDISOMN STRIZIT; THENCEI ZAST 2LANG SAID
s

NORTEZ LINT OF ADDISON STREZT FOR A DISTANCE OF 447.00 FEIT.TO TME
PLACS OF BIGINNING, IN CCOX COUNTY, ILLINGCIS

PROZIZTY ADORZES: P.I.M. : 12-19-4Q0-056

11440 w. ADDISCH ST.

FRANKLIN PARK, I% (PRO®. §6)

Page 1 of 1

6L 9080V0




UNOFFICIAL COPY




P

UNOFFIGJA

I S
"

 COPY.

SCHEDULE 2
COOX, ILLINCIS

Pemitted Encumbranceas

Such liens and encumbrances which individually, or in the
aggregate, (i} do not render titie unmarketable, (ii} do not
materially adversely affect the Encumbered Lease or the tenant’s
interest in the Encumberved Lease and (iii) do not materially

interfere with tenant’s use or possession of the property demised
under the Encumbered Lease.

6L 9080V0
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SCHEDULE 3

Encumbered Lease

The Lease, dated July 17, 1992 {the "Lease"), affecting the
land and building thereon known as 11440 West Addison Street, in
the City of Franklin Park, in the State of Illinois.

The name and address cf Landlord, as successor in interest
to Curto Reynolds Oelerich Inc., are as follows:

Corm Associates Limited Partnership
14J02 Bast Touhy Avenue, Suite 230
Drs Plaines, Illinois 60018

Attn..- Mr. John J. Qelerich

Thne name and '‘address of Tenant, as successor in interest to
Alcan Building Products, are as follows:

Gentek Building Products, Inc., a Delaware
corporation

280 North Park Avrserce, NE
Warren, OChio 444181

The date of execution of the Fease is July 17, 1992.

6£9080V0
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