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FIRST LOAN MODIFICATION AGREEMENT

THIS FIRST LOAN MODIFICATION AGREEMENT dated as of this
1st day of October, 1994, by and among W,R. SOUTHFIELD ASSOCIATES
LIMITED PARTNERSHIP, an Illinois limited partnership (herein called
"Borrower"), GENERAL ELECTRIC CAPITAL CORPORATION (herein called
"GECC"), EDWARD W, ROSS8 (herein called "Ross") and the Trust
Createc by the Jerrold Wexler Declaration of Trust dated October
15, 1990 ‘herein called the "Wexler Trust"; and Ross and the Waxler
Trust beirng herain together called the Indemnitors").

KITNESBSETH, That!

WHEREAE . Borrower and GECC have heretofore aexecutasd and
delivered a certain-Loan Agreement dated December 130, 1992 (herein
called the "Originai Loan Agreement"j providing for the making and
disbursing by GECC and th» borrowing of a loan (herein called the
*Loan") in the principal sum of FIPFTY~-ONE MILLION TWO HUNDRED
NINZTY-SIX THOUSAND FEIGH'Y~-8EVEN DOLLARS ($51,296,087) to be
evidenced and secured as rrovided for in the Original Loan

Agreement; and

WHEREAS, to evidence tha ioan, Borrower has executed and
delivered to GECC its Promissory Nots .(herein called the "Original
Note") dated December 30, 1992 in the wrincipal sum of $51,296,087
due December 31, 1999, and otherwise in che form and text attached
as Exhibit A to the Illinois Mortgage hereiniafter referred to; and

WHEREAS, to secure the Loan and/ the Original Note,
Borrower has executed and dalivgred the followlrng instrumente, each

dated as of December 30,1992:

(a) Illinols Firet Mortgage from Borrowa: to GECC, as
mortgagee (herein called the "Original Illinois fertgage")
encumbering certain improved real property decciibed in
Exhibit A-1 attached hereto and made a part hereof r‘herein
called the "Illinois Property"), which Original Iliinois
Mortgage was duly filed for record in the Office of the
Recorder of Cook County, Illinois as Document No. 93017214;
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g;J T (b) Assignment of Rents and Leases (herein called the

» ™ Poriginal Illinois Assignment") from Borrower, as assignor, to
”r-;Jﬁ{ GECC, as assignee, assigning to GECC all of the rents, issues,
goig profits and avails of and from the Illinois Property, which
- 5_: original Illinois Assignment was duly filed for record and
RALE recording the Office of the Recorder, Cook County, Illinois as
gf E Document No. 93017215;
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{(c}) First Deed of Trust and Security Agreement from
Borrower, as grantor, to the Public Truetee of the County of
Denver, Colorado, as trustee for the benefit of GECC, as
beneficiary (herein called the "Original Colorado Mortgage)
encumbering certain improved real property described in
Exhibit A-2 attached hereto and made a part hereof (herain
called the "Colorado Property'"), which Original Colorado
Mortgage was duly filed for record in the Recorder’s Office of

Denver County, Colorado as Reception No. 00028967

(b} Assignment of Rents and Leases (herein called the
"original Colorado Assignment®) from Borrowsr, as asslgnor, to
cenel, as assignee, assigning to GECC all of the rents, issuss,
preiits and avails of and from the Colorado Property, which
Origirrl Colorado Assignment was duly filed for record and
reacording the Office of the Recorder, Denver County, Colorado

as Receptjon No, 0002897,

{the Original Lezi Agreement, Original Illinois Mortgage, Original
Illinois Assignmert. -Original Colorado Mortgage and Original
Colorado Assignment, and all other instruments delivered by
Borrower ae security fcr the Loan being herein genarally called the

"Original Security Documuntis"); and

WHEREAS, to induce GECC to make and diasburse the Loan,
Indemnitors have executed and dslivered to GECC the following

instruments:

{a) Ross has executed  znd deliveared to GECC an
instrument dated aus of Decembas 30, 1992 entitled Ross
Guaranty of Payment (herein celied the "Original Ross
Guaranty") wherein and whereby Ro#é has, subject to the
conditions and limitations defined - *nerein as "Guaranty
Conditions" guaranteed the Loan;

(b} The Wexler Trust has executed and delivered to GECC
an instrument dated as of December 30, 1992 antitled Wexler
Trust Guaranty of Payment (herein called the "Or'iginal Wexler
Trust Guaranty") wherein and whereby the Wexler “Irust hag,
subject to the conditions and limitations defined ‘trarein as
"Guaranty Conditions”" guaranteed the Loan;

T62ES50t0

(¢} Indemnitors have executed and delivered a certain
Agreement dated December 30, 1992 entitled Hazardous
Substances Indemnity Agreement (herein called the "Original
Hazardous Substances Indemnity Agreement") wherein and
whereby, among other things, the Indemnitors indemnified GECC
against loss or damage incurred by GECC arising by reason of
environmental maztters in violation of Environmental Laws
occurring in, on, at or about the Colorado Property, all as
more fully set forth in the Original Hazardous Substances

Indemnity Agreement;
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(the foregoing Original Ross Guaranty, Original Wexler Trust
Guaranty and Original Hazardous Substances Indemnity Agreement
being herein together generally called the "Original Indemnitors’

Agreements"); and

WHEREAS, the Original Note, Original SBecurity Documents
and Original Indemnitors’ Agreements are herein generally called
the “original Loan Documents"); and

WHEREAS, GECC is the ownar and holder af the Original
Note; and

WHEREAS, Borrower has agreed to furnish to GECC and GECC
has agreed to accept the Letter of Credit hereilnafter referred to
as further sscurity for the Loan, to be held and applied as

hereinafter p.ovided; and

WHEREAS, Borrower, GECC and Indemnitors have agreed to
amend, revise and rsstructure the Losn and the Original Loan
Documents in the manne:. and to the extent hereinafter sst forth to
take affect as at the Ruvision Date hereinafter referred to.

NOW, THEREFORE, ‘rn consideration of the foregoing and of
the mutual covenants and agresnents herein contained, and for other
good and valuable considerations in hand paid by each party hereto
to the other, the receipt and sufficiency of ail of which is hereby

acknowledged the parties hereto narshy agree as follows:
ARTICLE Z
GENERAL PROVISITND

1.1 Preambles. The preambles heinto are incorporated
herein by reference as being the understandinge and agreements of
the parties as fully and with the same force and sffect as if each
and every term, condition and provision of such preambles was
specifically recited herein at length.

1.2 pPefinitions. For the purposes of “tnis Loan
Modification Agraeement: ,

(a) Terma defined in the Preambles hereto shall have the
meanings so defined;

(b) Terms defined in the Loan Agreement, as hereby
amended, and in Note I (hereinafter referred to) shall have
the meanings so defined, unless otherwise defined herein;

{c) Terms defined elsewhere in this Loan Modification
Agreement shall have the meanings so dafined.
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1.3 Construction and Interpretation. The provisions of

this Agreement shall be construed and interpreted in accordance
with the following provisions:

(a) Wherever in this Loan Modification Agreement it is

provided that any Person may do or parform any act or thing,
the word "may" shall be desmed permissive and not mandatory,
and it shall be construed that such Person may, but shall not
be obligated, to do and perform any such act or thing;

(b) The phrase "at any time” shall be construed as
meaning "at any time or from tims to time";

{c) The word *including" shall be construed as meaning
“incivding, but not limited to";

(d) The words "will" and "shall"” shall each be construed
as mandatory;

(e) The / wnrds  “herein®, thareof", "hereunder”,
"hereinafter” ard words of similar import shall refer to this
Loan Modification Agreement as a whole but not to any
paragraph, section/ or subsection, unless the context

specifically refers treyeto;

(f) Forms of worde ir the singular, plural, masculilne,
feminine or neuter shall pe construed to include the other

forms as the context may requlra; and

(g) the captions to the sectionns of this Agreement are
for convenience only and shall not » deemad part of the text
of the respective sections and shall iov vary by implication

or otherwise any of the provisions hersci.
ABTICLE 11
IERMS AND AGREEMENTS
2.1 OQutstanding Amount. The parties heretu uoree that

as at October 1, 1994:

(a) The outstanding principal balance of the Lcan is
$77.¢5® s/ (herein called the "Present Loan Balance"); and

(b) The undisbursed Subsequent Disbursement Amount of
the Loan pursuant to the Loan Agreement is Sf“ﬁ{z sYL .

2.2 Deposit of Letter of Credit. On or before the

Revision Date, Borrower shall deposit or cause to be deposited with
GECC the Letter of Credit as additional Collatersl, as provided for
in the Loan Agreement, to be held and applied as provided for

therein.

-4-
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ARTICLE 111
AMENDMENT OF PREGENT LOAN DOCUMENTS

3.1 General. In order to give effect to the agreements
and intents set forth herein, the Original Loan Documents shall be
and bs deemad modified and amended effective as of the Revision
Date, subject to compliance with (or waiver by GECC of) the
conditions Precedent on or prior to the Fffective Date hereinafter
raferred to, and as 80 modified shall remain in full force and
effect; provided that if and to the extent that any of the Loan
Documents (after having been amended as provided for in this
Article rTI) shall conflict with or be inconsistent with any of the

provisiors of this Modification Agreement, the provisions of this
Modificatinn Agreement shall be controlling and shall prevail,

3.2 7 prepdment of Orlginal Loan Agreepent. The Original

Loan Agreement @21l be and be deemed modified and amended in the
following manner ard, to the following extent:

{(a) 8Section 1.1 therecf shall be and be dsemad amended
by adding thereto, in the appropriate alphabetical order, the

following definitiona:

"Modification Acreement" shall mean that certain
First Loan Moditicat{on Agreement dated as of October 1,
1994, by and among Bori‘'owar, GECC, EWR and JW.

" " gha)l have the meaning set forth
in Section 6.1 herecof.

"Note I" shall have the meanins set forth in Saection
3,2 hereof, being in the form attaciind heretoc as Exhibit

B-1 and made a part hereof.

“Note II" shall have the meaninc aet forth in
Section 3.2 herecf, being in the form attazhed hereto as
Exhibit B~2 and made a part hereof.

(b) The definition of "Note" appearing in Sect!on 1.1 of
the Original Loan Agreemant shall be and be deamed delivad and
there shall be and be deemed substituted in lieu thereof a new

definition to read as follows:

"Note" shall mean those two cartain Notes denomi-~
nated, respectively, "Note I" and "Note II" in the form
attached hereto, respectively, as Exhibit B~1 and B-2 and
made a part herecf, as mors fully set forth in Section

3,2 hereof."

162t80t0
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(¢) The tfollowing raferences to the term 'Note"
appearing in the Original Loan Agreement shall be and be

deemed refersnces to Note I:

(i) Reference to the Note in the definition of Base
Interest;

(11) Reference to the Note in the definition of
pParticipation Interest;

and all other references in the Original Loan Agreement to the
term "Note" shall be and be deemed refer to Note I and Note II

trqether;

(4) The term "Loan Documents" appearing in Section 1.1
of the Original Loan Agreement shall be and be deemed deleted
and there shall be and be deemed substituted in lieu thereof

a new defirition to read as follows:

"Loen  Documente"” shall mean the instruments evi-
dencing, eaecuring, governing and/or guaranteeing the
Loan, includlny this Modification Agreement and the
following insiyuments, as modified and amended by the
Modification Agrsemant: Note I, Note II, tha Lattar of
Credit, the Colorass Mortgage, the Colorado Rent Aasign-
ment, the Illinois Morigage, the Illincis Rent Assignment
and the Ancillary Security Instruments."

(e) Section 3.2 of the Cricinal Loan Agreement shall be
and be deemed deleted in its entiraty and there shall be and
be deemed substituted therefor a re4 Section 3.2 to read as

follows:

*3,2 Nptes. The Loan shail be evidenced by
Borrower's two separate Notes, dencminated Note I and
Note II, to be dated as of Decembar 1, 19922, Note I being
in the stated principal sum of §35,000,200 and Note II
being in the stated principal sum of $16,796,087, which
shall be in the form and text of Note I atraciad hereto
as Exhibit B-1 and made a part hereof and in thz form and
text of Note I] attached hereto as Exhibit B-2.35d made
a part hereof; provided that Note I and Nota II {nerein
genarally called the "Notes") shall be governed by the
terme and provisions of this Agreement (it being agreed
that the Notes shall modify and amend in its entirety the
original Note in the sum of §51,296,087 originally

evidencing the Loan).

{f) There shall be and be deamed added to Section 1.4 of
the Original Loan Agreement a new Subsaction (f) to read as

follows:

16249010
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"(f) The Letter of Credit specified in Articles V
hereof, together with the proceeds thereof, shall be held
and applisd as provided for in Article VI hersof."

{g) There shall be and be deemed added to the Original
Agreement a new Article VI to read as follows:

"ARTICLE VI
LETTER OF GREDIT

6,1 Letter of Credit. Borrower shall deliver to
and for the benafit of GECC an irrevocable, uncondition-
«l, tranaferable, straight Latter of Credit (herein
called the "Initial Letter of Credit") in the amount of
$5ru, 000, having an expiry date not less than one year
from the date of dellivery to GECC, issued by a bank
accepceble to GECC, (the Initial Letter of Credit, as the
same may from time to time be extended, together with any
Replacemeni Letter of Credit as hersinafter described,
being herein generally called the "Letter of Credit"),
which Letter of C(Credit, together with the proceeds
thereof, to be hsld and applied as provided for herein.

6,2 Ranewal. lorrower hereby agrees that subject to
the provisions of Sactlion 6.3 hereof, no later than
thirty days prior to the expiry date of any Letter of
Credit, Borrower will eitner:

(a) Extend such exriry date for a period of
not less than one year; ur

(b) Deliver to GECC in rubstitution for the
expiring Letter of Credit, a rcpiscement Letter of
Credit (herein called the "Replacewent Letter of
Credit") in accordance with Section't.3 hereof,

%6,3 . Without limiting
the generality of Section 6.2 herecf, any Keplacement
Letter of Credit shall:

(a) Be in the amount of the Initial Letter of
Credit or prior Replacement Letter of Credit being
replaced thereby;

(b) Be issued by a banking institution
acceptable to GECC;

(c) Have an expiry date not earlier than one
year after the Latter of Credit which it is
replacing; and
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(d) Otherwise be an irrevocable, uncondi-
tional, traneferable, straight Letter of Credit in
form and suhatance satisfactory to GECC.

"6.4 Prementation If Not Renewed. In the event that

Borrower shall fail to deliver the extended or Replace-
ment Letter of Credit on or before the date the same is
required pursuant to Section 6.3 hereof, GECC may present
and draw upon the Letter of Credit then in effect prior
to its expliry date and shall hold and apply the proceeds
there (herein called the "Proceeds") without allowance of
interest thereon for the purposes set forth herein.

v6.5 Application. If at any time there shall occur
ar. _Event of Default hereunder or under any of the Loan
picuments, GECC may present and draw upon the Letter of
credic. and may apply the Proceeds (whether such Proceeds
are rezeived by virtue of a draw made pursuant to the
provisisns of Bection 6.4 above or pursuant to the
provisiony nf this Section) upon the Loan, both principal
and interes%, in such order and manner as GECC may elect,

"6.6 Releaze. At such time as the Loan (including
all amounts payap.e by Borrower pursuant to the Loan Doc-
uments) shall have Heen paid in full, GECC shall return
to Borrower any undravn portion of the Letter of Credit
and any Proceeds not vheretofore applied upon the Loan.

"6.7 Raturn. Notwitnutanding anything to the con-
trary herein contained, if <i'» Premises are sold with
GECC’s consent and the proceeds of sale are insufficient
to repay the Loan in full, then tie Letter of Credit and
the Proceeds thereof (to the ecxient not previously
applied in accordance with this Agresmant) shall not be
applied to reduce any unpaid balance of the Loan, but

shall be returned to Borrowver.'

(h) Exhibit B to the Original Loan Agreetienc shall be
and be deemed deletad in its entirety and there shalli be and
be deemed substituted in lleu thereof a new F«hibit B
comprised of Note I and Note II denominated, respectively,

Exhibit B~1 and Exhibkit B-2.

3.3 . The Original Note shall

be and be deemed to be amended in its entirety and there shall be
substituted therefor Note I and Note II together.

3.4 The

Original Colorado Mortgage shall be and be deemed to be mo&ified
and amanded in the following manner and to the following extent:

629010
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(a) The tirst rhetorical paragraph of the Original
Colorado Mortgage shall be and be deemed deleted and there
shall be and be deemed substituted in lieu thereof a new first

rhetorical paragraph to read as follows:

"To secure the payment of the Indebtedneas in the
sum of $51,296,087, lawful monsy of the United States,
with interest, Participation Interest and Additional
Interest to be paid in accordance with two certain notes
(hereain called the '"Notes"), each bearing even date
herswith and maturing on December 31, 1999, as follows:

(i) One Note (herein called "Note I" in the
principal sum of $35,000,000; and

(11) The other Note (herein called "Note IIY)
in the principal sum of $16,296,087;

each payable to the order of Beneficiary, Note I being in
the form e¢tti>chad hereto as Exhibit A-1 and Note II being
in the fornm attached hereto as Exhibit B-2, and in each
case by this reference incorporated herein and made a
part hereof, as the same may hereafter be amended or
extended , mald Yot I and Note II having been jssued
pursuant to a certain First Loan Modification Agreament
{herein called the "Mcdification Agreement") dated as of
October 1, 1994, executed among Grantor, Beneficiary,
Edward W. Ress and The Trust created by the Jerrold
Wexler Declaration of Truut rlated October 15, 1990, in
substitution for and amendirg in its entirety a note
(herein called the "Original Moce") dated as of December
30, 1992, described in the Modiication Agreement, the
Grantor heraby irrevocably grants, hargains, sells, and
conveys to the Trustee IN TRUST, WITh 20WER OF SALE, all
that certain 1lot, piece or parcel of land, more
particularly described in Schedule B attached hereto and
by this reference made a part hereof."

(b) There shall be and be deemsd added to the Criginal
Colorado Mortgage a new Section, denominated Sectio:n13.33A,
immediately following Section 3.3) thereof, to rgzad as

follows:!

"3.33A Modification _Agreement. Grantor  has

heraetofore executed and deliver to Beneficiary the
Modification Agreement and a Letter of Credit described
therein as additional security for the Indebtedness; and
in connection therewith, Grantor shall perform and ob-
serve all of the terms, provisions, conditions and
agreements on Grantor’s part to be performed and observed
under and pursuant to the Modification Agreement."

9=

162+ 5040




UNOFFICIAL COPY

(¢) The form of Note attached as Exhibit A to the
original Colorado Mortgage shall be and be deemed amended in
its entiraty to read as set forth in Note I and Note II, taken
together, as described in Exhibits B-1 and B-2, respectively,
to this First Loan Modification Agreement.

3.5 ' The

Amandment Qf Oridinal [l
original Illinois Mortgage ehall be and be deaemed to be modified
and amended in the following manner and to the following extent:

{a) The first rhetorical paragraph of the Original
I1linois Mortgage ahall be and be deemed deleted and there
gnell be and be deemed substituted in lieu thereof a new first
rhe‘crical paragraph to read as follows:

"To secure the payment of the Indebtedneas in the
sum-ol $51,296,087, lawful money of the United States,
with Jdriterest, Participation Interest and Additional
Intercac to be paid in accordance with two certain notes
(herein Gsllad the "Notes"), each bearing even date
herewith and maturing on December 31, 1999, as follows:

(i} One Note (herein called "Note I" in the
principal sum cf $35,000,000; and

(11) The otier Note (herein called "Note II")
in the principal 3sum of $16,296,087;

each payable to the order-cl Mortgagee, Note 1 being in
the form attached hereto as Zunibit A-1 and Note II being
in the form attached hereto az Exhibit A-2, and in each
case by this referaence incorporatad herein and made a
part hereof, as the same may hereafrar be amended or ex-
tended, said Note I and Note II haviny beren issued pursu-
ant to a certain First Loan Modification Agreement
(herein called the "Modification Agreeitent") dated as of
October 1, 1994, executed among Mortgagor, Mortgagee,
Edward W, Ross and The Trust created by the Jerrold
Wexlaer Declaration of Trust dated October 1%,:1990, in
substitution for and amending in its entiretyv a note
(herain called the "Original Note") dated as of Ducember
30, 1992, described in the Modification Agreement, the
Mortgagor hereby mortgages, grants, bargainse, sells, war-
rants, conveys, aliens, remisea, releases, assigns, sets
over and confirms to the Mortgagee all that certain lot,
plece or parcel of land, more particularly described in
Exhibit B attached hereto and by this reference made a

part hereof."

(b) There shall be and be deemed added to the Original
Illinois Mortgage a new Section, denominated Section 3.28A,

-10-.
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immediately following BSection 3,28 thersof, to read as

follows:

“3,28A j . Mortgagor has here-
tofore exascuted and deliver to Mortgagee the Modification
Agreement and a Letter of Credit described therein as
additional security for the Indebtedness; and in

connection therewith Mortgagor shall perform and observe
all of the terms, provisions, conditions and agreements

on Mortgagor’s part to be performed and observed under
and pursuant to the Modification Agreement.”

{c) The form of Note attached as Exhibit A to the
original Illinois Mortgage shall be and be deamed amended in
its entirety to read as set forth in Note I and Note II, taken
together ~as described in Exhibits B-1 and B-2, respectively,
to this Firet Loan Modification Agreement.

3.6 QAsepdment of original Colorado Assignment . and
1.1 The Original Colorado

Assignment and Original Illinois Asaignment shall be and be deemed
each modified and amended in the following manner and to the

following extent:

(a) All references to the Note appearing in each of the
original Colorado Assignmerc and Original Illinois Assignment
shall be deemed raferences vo-the Note as that term is defined

herein (being Note I and Note II together);

(b) All references to the Mocitgage appearing in either
the original Coloradc Assignment i the Original Illinois
Assignment shall be deemed references .o the Original Colorado
Mortgage and the oOriginal 1Illinois‘liortgage, as hereby

modified and amendad.

3.7 Amendment of orjainal Hazardoue Subgte
., The Original Hazardous Substances Indemnity Agreement

shall be and be deemed amended in the following mannar and to the
following extent:

(a) All references to the Note appearing in the Criginal
Hazardous Substances Indemnity Agreement shall be deemed to be
references to the Note as that term is defined herein (being

Note I and Note II taken together);

(b) All references to the Loan appearing in the Original
Hazardous Substances Indemnity Agreement shall be deemed to be
references to the Loan as that term is defined herein;

(¢) All reference to the Loan Agreement appearing in the
Original Hazardous Substances Indemnity Agreement shall be
deemed to be raferences to the Original Loan Agreement as

hareby amended;

1628040
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(d) All raferees to the GECC Mortgage appearing in the
Ooriginal Hazardous Substances Indemnity Aqreamant shall be
deemed to be references to the Colorado Mortgage as that term
is defined herein.

3.8 Amendment to Rogs Guaranty and Wexler Guaranty. The
ross Guaranty and the Wexler Guaranty shall each be and be deemed
amended in the following manner and to the following extent:

(a) All references to the Note appearing in said instru-
ments shall be deemed references to the Note, as that term is
defined herein, baing Note I and Note II taken together;

‘h}  All referances to the Mortgage appearing in said
instrumsnts shall be deemed references to the Original
I11lincis #ortgage and Original Colorado Mortgage as each of
the same are hereby modified and amended;

(c) All raferences to the Loan Agresment appearing in
gaid instrumen:s shall be deemed references to the Original
Loan Agreement as haraby modifiad and amanded;

{d) All references to the Loan Documents appearing in
salid instrumente shall v deemed references to the Original
Loan Documents as hereby modified and amended and ghall
include this First Loan Modifl.cation Agreement and the Letter
of Credit;

(e) All references to Loar set forth in said instruments
shall be deemed references to tha fonn as that term is defined
herein.

3.9 General Amendment. Wherever un the Original Loan
Documents or 1in any other instrument evidznecing, securing,

guaranteeing or relating to the Loan:

(a) Reference 1is made to any of the Oriqinal Loan
Documents, all such reference shall be deemed 1refarencas to
the Original Loan Documents, respectively, as hereky modified
and amended; and

(b) The term "Loan Documents" shall in all cases be
deemed to refer to this First Loan Modification Agreement and
the Letter of Credit, as well as the Original Loan Documents
as hereby amended.

»6_ 13000

ARTICLE IV
CONDITIONS
4.1 Recordation. Forthwith upon the execution and

delivery herecf, Borrower shall cause this First Loan Modification
Agreement to be duly recorded in the Public offices in which the

12w
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original Colorado Mortgage and Original Illinols Mortgage were
recorded.

4.2 Conditions Precedent. Notwithstanding anything to

the contrary herain contained, the agreements of GECC hereunder and
the effectiveness of the amendments to the Original Loan Documents
provided for herein are subject and conditioned upon the
satisfaction of the following conditions (herein called "Conditions
Pracedent") on or before the Effective Date hereinafter described:

(a) This First Loan Modification Agreement shall have
been recorded as provided for in Section 4.1 hereofy

‘n) Borrower shall have duly executed Note I and Note II
and skall have delivered the same to GECC as evidencing the

Loan;

(¢) Ths policies of title insurance (herein called the
ngxisting Policies") heretofore delivered to GECC insuring the
lien of the Oriyinal Colorado Mortgage and the Original
Il1linoie Mortgage, vespectively, shall be each amended by
endorsement (herein called the "Required Endorsement")
delivered to GECC, wh'ech Required Endorsement shall:

(1) Insure as at a date on or after the date of
recordation hereof thit the lien of the Original Colorado
Mortgage, as hereby amsnded, upon the Colorado Property
and the lien of the Originil Illinois Mortgage, as hereby
amended, upon the Illinois Property is in each case a
first, prior and parsmount )ien upon the respective
properties subject only to matLers shown in such Existing
policies and the lien of curren: real estate taxes not
yet due and payable upon such props-ties;

(1) Contains am at the date of issuance of the
Reguired Endorsements, all andorsements ©o the Existing

Policies;

(iii) show title to the Colorado Property ‘and the
Illinois Property, respectively, as veated ln the
Borrower;

(d) Borrower shall have furnished to GECC a favorable
opinion of counsel as to the due authorization and execution
and delivery of this First Loan Modification Agreement and
Note I and Note II, and as to the legality, validity and
pinding effect of this First Loan Modification Agreement, Note
I and Note II and as to such other matters as GECC may

reasonably reguire;

(e) Borrower shall have delivered the Letter of Credit
to GECC.

-13~
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4.3 Effective Date and Revision Date. The date (herein

called the "Effactive Date”} not later than December 31, 1994 (or
auch later date as GECC in its discretion may consent to) on which
all Conditions Precedent shall have been satisfied (or waived by

GECC) shall be the aeffective date hereof; and:

(a) Unless the Effective Date shall occur on or prior to
the date specified above, the Revision Date (hereinafter
raferred to) shall not occcur and this Modification Agreement

shall, at GECC’s election, be null and void for any purpose
provided that GECC may execute and record an instrument which
states that the Effective Date has occurred {(specifying the
g?ne) or has not timely occurred, which instrument ashall be

binding on all parties; and

1) _If the Effective Date shall occur, the provisions
hereof sh:)l for all purposes be deemed retroactive to, and
shall be ‘azplicable as if the Effective Date occurred on
October 1, 1294 (herein called the "Revision Date”).

4.4 Contirded Priority. In the event that by virtue of
any of the term, provisions and conditions of this First Loan
Modification Agreement, znv lien on the Premises or securing the
Loan otherwise junior in priority to the liens granted by the Loan
Documents shall gain superioriiy over the lien created by the Loan
Documents, this Modification Agreement shall, pung pre iunc, be
null and void without further action of the parties hereto to the
fullest extent as if this Modificztion Agreement had never been
executed, to the end that the priority of the instruments
evidencing and securing the Original Leoan shall not be impaired.

4.5 . (Upon the occurrence of
the Revision Date and delivery of Note I ani Note II to GECC to
evidance the Loan, the Original Note shall hevu. no further effact
and shall be returned to Borrower.

ARTICLE V

5.1 Fees. Borrower shall pay all fees and expanses in
connection with the preparation and recording of this insiiumnent,
including reasonakle counsel fees of both Borrower and GECC and the
Indemnitors; provided that such payment shall for all purposes of
this First Loan Modification Agreement and of the Note be deemed

"Operating Costs',

5.2 Walvers and Releases. In consideration of the
execution and delivery hereof by GECC, Borrower and Indemnitors,
each fcr themaelves and for their respective heirs, administrators,
successors and assigne and all persons claiming by, through or
under them, or any of them, hereby release, acquit and discharge
GECC and its officers, directors, agents and employees, and their

—l‘-&
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respactive heirs, administrators, successors and assigns (all
herein called the "Releasad Parties”) of and from any and all
actions, causes of action, claims and liabilities, including, but
not limited to, claims and actions arising by way of breach of
contract, tort, or mo-called "lender liability" in any way arising
out of or in connection with the Loan or with any act, omiasicn,
agreement (or purported agresment) or other pegotlation or
transaction occurring prior to the date of execution and delivery
hereof relating to the Loan or the Premises or the Original Loan
Documents, or any of them; provided that nothing herein contained
shall affect or impair the obligations and agreements of GECC

hereundar or under the Loan Documents,

.3 BRatification. Except to the extent modified and

amended hairby, the Original Loan Documents are hereby approved,
ratified 2/13 zonfirmed and are &and shall remain in full force and
affect, subjecti always to the provisions thereof limiting liability

and recourse,

IN WITNESS #7EREOF, the parties hereto have axecuted and
delivered this Agreenent-as of the day, month and year {irst above

written.
W.R. sou'rnyipm SOCIATES LIMITED

PARTNER gf?, Illinois 1limited
partnersii , o
- . , ,/”Zjé/'/
T bﬁierd W. Ros§, general
paitnar

By: Trust Created by Jerrold
Wexler Deluloration of Trust
dated Octobe: 15, 1990,
general partracr

By1 A;éézk?kﬁp«_#.

Howard R. Kover, Trustee

[BIGNATURES CONTINUED ON FOLLOWING PAGE}
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[SIGNATURES CONTINUED FROM PRECEDING PAGE]

o \wpwindoc \gecet] 600sweUmat

Trust Created by Jerrold Wexler
Declaration of Trust dated October
1%, 1990

by (L L

Howard R. Koven, Trustee

i ;%?ggﬁééff -
p Rootberg, Trustee

GENERAL ELECTRIC CAPITAL
CORPORATION |

By: K’/%/ |

C ’Aﬁtﬁbﬁizu& §ignatory

Jeun & Teeon

. ‘
e I
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BTATE OF ILLINOIS
X1

COUNTY O¥ CO O K )

BEFORFE ME, a Fotary Pubilic, in and for the County and State

aforsanld, parsonally appeared EDWARD W, ROSS, Individually und ao
Ganaral Partner of W.R. HOUTHXIELD ABBOCIATES LIMITED PARTNERAHIP,

an  Illinois l1imited partnership (the "Partnership")}, and
acknowledged that he sxecuted the within und foregoing First lLoan
Modification Aqraement as his own act and agreemaent and ag the act
and agreemant of the Partnership, for the uses and purpoves therein

this
@ .

MﬂM:Arfow pJflAA.’aM”
OFFICIAL $£AL"
ROUERT w. BERLINER, IR,
‘rlufsrr Bl e o Hletiniy
My €arunngg o Legums g 14 Fr

sst forth.
GYVEN under my hand and jhotarial seal,

Qecenos: . 1994.

y Public

My Cuamismion Lxpires!

o v = A - N+ AT S SR -y -
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STATE OF ILLINOIS
)aa
COUNTY OF COO KX )

BEFORE ME, a Notary Fublic, in and for the County and State
aforesaid, personally appeared HOWARD R, KOVEN and PHTLIP RNOTRERG,
Trustees under Trust creatod by JERROLD WEXLER DECLARATION OF TRUST
dated October 15, 1990 (the “Trumt"), Ganeral Partnar of the W.R,
SOUTHFIELD ASSOCIATEE LIMITED PARTNERSHIP, an Illincis limited
partnership (tha "Partnarship") and ar Truatersg of tha Truat in {te
own behalf and acknowledged that they exscutad the within and
foregoing Firast Loan Modifioation Agrssment an bahulf of thae Trugt
ap General Partner of the Partnarahlp and on bshalf of the Trust in
ite awn right, for tha nann and purpoees therein set Ffarth,

GIVEY  under wy bhand and notarial gseal, thio "wﬁ;duy ot

Dacambar, 1524, /
. r// /
st ﬁffj ‘"

Rﬁﬁsx;y

My Commission Expirer: 0 OIHC!AL SEAL”
A . QUGLAS C. BLAKE
C:ﬂz{ﬁ‘-’/ ya / G)f/ 7 e Notarv Public, State of Hiirols

Wy Commimun Lypins Ocl. f, 1997

| SR
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STATE OF ILLINOIB )
) 88

COUNTY O» CO O K )

BEFORE ME, a Notary Public in and for the County and
State aforesaid, pesonally appesred “Torp & JGrZs/ , Authorized
Signatory for GENERAL ELECTRIC CAPITAL CORFORATION, a New York
corporation, who is personally known to me to be the same person
whose name 1s subscribed to the foreyoing instrument as auch
Authorized Signatory and acknowledged that he signed and delivered
the sa’‘a instrument as his own free and voluntary act, as the free
and volurtary act of said Corporation, for the uses and purposes

tharein eet forth,

r
Givoh under my hand and notarial seal this ¢ day of
Decembar, 1994,

’ L.l ot
e bwia s Thne Oy )
Notary Public

My Commission Expirea:
(2/30[9F
DEBORAH MARIE RODGERS

Notary Public, Stata of [llinos
Commission Expiras Oclober 20th, 1897

625000
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1600 Corporas, %
“
/bop Qo1 foaq i d

EXRIBIT /- A 1LLINOIS)

PARCEL 1.

002/0%
THAT PART QF 1UT5 I AND 4 M %B~62 VENTURE SUBDIVISION QF PANT OF
SECTIONE 8 AND 3 UIWNSHIP 41 NORTK. RANGE 11, EAST OF THE THIRD
PRINCIPAL MERIT AN SZCZROING TO THE PLAT THEREQF RECORDED MARCH 2,
1970 AS DOCUMENT ..737184. SESCRIBED AS FOLLOWS: )
BEGIUNING AT THE ' "UTH FaSYT CORNER OF BAID LOT 4 (THE WIET LINE OF
SAID LOT 4 HAVING AN ASSUMER BEARING OF NORTH OO DEGREES. 7
VINUTES. 17 SEQIM0S WEQT FOPTHIS LEGAL TESCRIPTION): THENCE NORTH
99 CECRERS. :. “~INVTES. 18 LECCHDS WEST ALONG TME SCUTH LINE OF sSAlD
0TS T AND 4 13473 FEET 0 A4 JHGLE POINT IN THE BOUTH LINE OF
SAID LOT J: THENJE SOUTH 38 OEGREES. .3 MINUTES, 10 LECONDS WEST
ALONG THE SJUTH LINE CF SAID LST ©.7:49.03 FEET TO AM INTERSECTION
HITH A LINE 7.2 FEET A8 MEASURID /T RIZHT ANGLES. EAST OF AND
PARALLEL WITH THE «EST LINE OF SALID L27S . AND. 4: THENCE NORTH 0O
DEGREZS, ,~ MINUTIS I SECONDS WEST ALSNZ SAID LAST 9LSCRIBED
PARALLEL LINE ZEInG THE EAST LINE OF WILYZ AQAD A3 WIDENED, ..28.92
FEET: THENCE -ORTH 39 CEGREES. 42 MINUTES, ‘07 SICONDE EAST. 137.0
FEET: THEMCT SOUTH L0 CEGREES, .7 MINUTES, I7 S.CONDS EABT. 149.8%
FEET: THENCE SOUTH 3 SEGREES. 30 MINUTES, 221 SLCONDE EART. 149.69
FEET: THENCE SOUTH 52 CEQREES, .7 MINUTES, 37 SELUNDS IAST. 19.37
FEET: THENCE NORTH 9% LEGREES. 42 MINUTES, 03 SECONTS LASRT, 227.47
FEXT: TO A PDINT 2N THE EAST LINE OF BAID LOT 4. 8835 30 FEEY. AR
MEASURED ALONG SALD EAST LINE. NORTH OF THE HOUTH EASY LQ)NER OF
SAID LOT 4: THENCE 53UTH QC DEGREZS. .7 WMINUTES. 37 SEIONTs ZAST
ALDNG THE EAST LINE CF SAID LOT ¢. 853.38 FEET TO THE WOINT =7
BECINNING 1IN COOK ZIUNTY. ILLINDIS:

PARCEL 2:

EASEMENT FOR THE BENEFIT OF PARCEL . A8 SIT FORTH IN AND CREATED BY
AGREEMENT AND CECLARATION OF COVENANTS AND EABEMENT NECORDED AS
DOCUMENT NUMBEIR 856214918 FOR INGRESS AND EQRESS, SUPPOR™, UTILITY
AND SERVICI EASEMENTS, PARKING AND ENCROACHMENT LCARDMENT OVER THE
FOLLOWING DESCRIBED PROPERYY:

LOTS 2 AND ¢ [N 58-62 VENTURE SURDIVISION OF PART OF SECTIONS § AND
9. TOWNSHIP 41 NORTH, RANGE 1., EAST OF THE THIRD PRINCIPAL
MERIDIAN, (EXCEPT THE WERT 17.0 FERT 2F SAID LOTE., AR MEASURED AT
RICHT ANGLES, AND EXCEPT THAT PART OF LOT 4 DESCRIBID AS FOLLOWS:

BEGINNING AT THE MOST NOMTHERLY CQRNER OF LOT 4 THENCE SOUTH 12
DEGREES 10 MINUTES [0 SECONDE WEST., I71.97 FELT TO A POINT BRING
297,66 FEET EASTEALY OF THE SOUTHWEST CORNER OF LOT & IN SAID 58-82
VENTURE SURDIVISION: THENCE CONTINOUSLY SOUTH 12 DEGREES O MINUTES
10 SECONDE WEST A QISTANCE OF 20.C3 FERT: THENCE 30UTH 64 DEGREZS L8
MINUTES 39 SECONDS EAST. 123,29 FEET: THENCE NORTH 21 DRLQUEES 23
MINUTES 20 SECONDS EAST A DISTANCE OF 297.)7 FERT 10 A POINT IN THE
NORTHEASTERLY LINE OF LDT 4 [N SAID 58-62 VENTURE SUBDIVISION, SAID
LINE BRING AN ARC OF A CIRCLE CONVEX NORTHEABTERLY AND HAVING A
RADIUS OF 2814.79 FITT: THENCE NORTHWESTERLY ALONG BAID ART TOR A
DISTANCE OF 170.02 FIET TO THE PLACE OF BECINNING, AND EXCEPT THR
NORTH 113,86 FEET. MRASURED AT RIGHT ANGLES TO THE NORTH LINE QF LOT
¢, OF THE EART 214.73 FERT OF THE WERT 231.73 FRET, MERASURID AT

,A4______________;::---lllllllIlllllllIlIIlIIIIllIllllllIllllIIIIIIIIIIIIIIIIIIIIIII
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RIGHT ANGLEN. CF LUT 4 AND EXCRPT THAT PART COF LOT 4 DESCRIBED AS
FOLLOWS, “HZ-WEST LINE OF SAID LOT 4 19 QUL NORTH-SQOUTH FOR THR
FOLLOWING Cfo/P3ES: BEGINNING AT A POINT IN THRE WEST LINT OF LOT 4
AFORESAID, L4 /7E7 SOUTH OF THE NORTHWEST CORNER THERIOF, TMENCE
SOUTH 87 DRGREES .7 WINUTES EAST A DISTANCE OF 232.02 FRET: THENCE
DUT SQUTH A DISTAGCE Cr 120 FERT: THEINCE NORTH 87 DEGREES 07 MINUTLS
WEST A DIBTANCE 2r°042.02 FEET TO SAID WEBT LINR CF LOT 41 THENCY
DUK MORTH QN SAID T.NE, A GIETANCE CF 130 FEET TO THR POINT 7
B8LGINNING.

"EXRCQEPTING THEREFRIM:

THAT PART CF LOTS 1 AND 4 1IN 48,42 VENTURE SUBDIVISION OF PART CF
SECTIONS 8 AND G TUWNBHIZ 4L NORT!  RANGE 11, BAST OF THE THIAD
FRINCIPAL MERIZIAN AZCORCING TO T4 PLAT THERECT RECOADED MARCH 2.
1370 AS COCUMENT “UMBER 2.092384. ZISC7IJED AS FOLLOWS:

BIGINNING AT THE SOUTHEAST CORNER OF SA:% LOT 4 (THE WEST LINE OF
SAID LOT 4 HAVING AN ASSUMED BEARING OF NCatH OC DEGREES 17 MINUTES
37 SECONDS WEST FOR THIS LEGAL DESCRIPTION.: THINCE NORTH 29 DEGRER:
S1 MINUTES 0% SECINCS WEST ALONG THE SOUTH LiNZ oF SALD LOTS 2 AND
4, 334,79 FEET T2 AN ANGLE POINT IN THE SOUTH LUNE OF SAID LOT 2:
THENCE SOUTH 88 CECREZES 13 MINUTES LJ SECONDS WEZ(T ALONG THE SOQUTH
LINE OF SAID LOT 0. .45.00 FEET 7O AN INTERBECTION WITY A LINE 17.0
FEET. AN MEASURED AT RIQHT ANGLES, EAST OF AND FPARALIEL WITH TMI
WEST LINE OF SAID LITS 2 AND 4: THENCE NORTH 00 DEGREKS L7 MINUTES
37 SECONDS WEST ALONG SAID LAST DESCRIBED PAMALLEL LINE, 724G THE
EAST LINT OF WILKE RJAD AS WIDENED, .128.9) FERT:

THENCE NORTH B9 DEGREES 42 MINUTES () SICONDS EAST. 137.0 rmaT
THENCE SOUTH QQ DEGREES 17 MINUTES $7 SECONDS LAST, 159,63 rFERT:
THENCE SOUTH 30 DEGREES 40 MINUTEE 11 SICONDS LASY, [49.69 rrzT:
THINCE SOUTH OO0 DEGREES 17 MINUTES 37 SECONDS LAST, 19,37 FEXT:
THENCK NORTH 89 DEGREES 42 MINUTES O3 SECONDS EAST, 227.47 FEIET: 70
A POINT ON THE EART LINE OF SAID LOT 4. 893,38 FYET. AS MEASURED
ALONG SAIC EAST LINE, NORTH OF THE SOUTHEAST CORNER OF SAID LOT 4
THENCE SOUTH 00 DEGREZES 17 MINUTES 37 SECONDS EAST ALONG THR EABT
LINE QF SAID LOT 4, 583,312 FEET TC THL PLACE OF BROINNING), IN COOK
COUNTY., ILLINO!S,

PARCEL 2

A PERMANENT AND PIRPETUAL NON-EXCLUSIVE EASEMENT AS CREATED IN
AGREEMENT REGARDING EXTINGUISHMENT, RELIASE AND RIGRANT OF
EASEMENTS, COVENANTS AND RESTRICTIONS MADE BY CHICAGO TITLE AND
TRUST COMPANY, AS TRUSTLE UNDER TRUST AGRIEMENT OATED NOVEMBER 2,
1970 AND KNOWN AS TRUST NUMEER 55088 RECORDED APRIL 30, 1986 AS
DOCUMENT 891700646, TOR THE BENEFIT OF PARCIL 1 FOR THR PURPOSES OF
CONSTRUCTING, OPERATING, USING, REPAIRING, REMOVING, REPLACING AND
MAINTAINING A WATER LINE OR LINES AND A BANITARY SEWER AND
APPURTENANCES AND FOR ACCESS THERITC TOR THE PFURPCES OF
CONSTRUCTING, INSTALLING, OPERATING. USING, MAINTAINING, REMOVING,
REPLACING AND ARPAIRING SAME, IN, UPON, ACROGS, IVER AND UNDER THAT
PORTION OF PARCEL A AS DESCRISEDR IN SAID EASEIMENT AGREDMENT.

£ SOVvO0
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ALL OF THAT PORTION OF Lot 1, Bloek 3, SOUTHWEST COMMON
SUBDIVISION IN THE CITY AND COUNTY OF DENVER, $tare op @
COLORADO, ACCORDING TO THE PLAT RECORDZD AS SUBDIVISION

NO. 2587 IN PLAT BOOK 10 AT PAGES 40 AND &1, DESCRIBED AS

FOLLOWS:

COMMENCING AT THE EAST 1/4 CORNER OF SECTION 1%, TOWNSMIP §
SOUTH, RANGEL 69 WEST OF THE &TH PRINCIPAL MERIDIAN, THENCE
NORTH 00 QEGREES 09 MINUTES 18 SECONDS EAST, 467.83 FEET ALONG
THE EAST LINI OF THE NORTHEAST 1/4 CF SAID SECTION 1% TO THY
SOUTH RIGHT=-OF-WAY LINE EXTENDED EASTERLY OF WEST CRESTLINE
AVENUL AS OESCRIBED IN INSTRUMENT RECORDED APRIL 13, 1984 IN
POOK 3068 AT PAGE 632 OF THE RECORDS QF THE CITY AND COUNTY Of
DINVER, STATE GF COLORADO; THINCE SQUTH 89 OELCREES 31 MINUTES
20 SECONDS WEST, 28).11 FEET ALONG THI SOUTH RIGHT-~OF-~WAY LINE
EXTESZOURD EASTERLY AND ALONG THI SOUTH RIGHT=OF-WAY LINE OF SAID
WEST CRIUTLINE AVENUE TO THE TRUE POINT COF BEGINNING;

THENCE SOUTH 00 DEGREIS 28 MINUTEZ 40 SECONDS EAST, 149.00¢
FLET!

THENCE NORTH 89 DEGRIES 31 MINUTES 20 SECONDS EAST, 180.13 FIIT
TO THE WESTIRLY RICHNT-OF-WAY LINE QF COLORADO STATE HIGHWAY

NO. 121 (8. CARR §%. 1,

THENCE SQUTH 00 OEGREES 0° MINUTES 13 SECONDS WEST, 192.%1 FRET
ALONG THE WESTERLY RIGHT-OF-WAY LINL OF SAID COLORADO STATE

HICHWAY NO. 121,

THENCE SOUTH 89 DEGREES )1 MINJUTZY 3¢ SECONDS WEST, 178.01 FEET
TO A POINT FROM WHICH THE TRUZ FOLNT OF BEGINNING BEARS NORTH

{ LY

00 DEGREES 28 MINUTES 40 SZCONDS WEST

THENCE SOUTH 00 DEGREES 20 MINUTES 40 ZUCONDS EAST, 206.73
FELT: '

THENCE SOUTH 48 DEGREES 1) MINUTES 40 SECONDS EAST, 31.79
FELT;

THENCE SOUTH 89 DIGREES 50 MINUTES 42 SECONDS EAST, 136.99 FIIT
TO THE WESTERLY RIGHT-OF«WAY LINE OF SAID COLORADU STATE

HIGHWAY NO. 121;

THENCE SOUTH 00 DECREES 09 MINUTES 14 SECONDS WEST, 30.00 m:'r?.
ALONG THE WESTERLY RIGHT-OF~-wAY LINLZ QF SAID COLORADO STATE
HIGHWAY NO. 121;

T6VH0

Exhibit A- 3.
{coseaisting of 5 pages)

A4_________;::---lllllllIIIlIl.ll."llIllIl.lIIlIIIIIIIIIIIIIIIIIIIIIII




UNOFFICIAL COPY

THENCE NORTH 8% OEGREZS %0 MINUTES 42 SZCONDS WEST, 127.49 Fpee
TO A POINT OF CURVE 70 THE RICHT; "t

THENCZ NORTHWESTERLY, )9.95 FEET ALONG THE ARC OF SAID CLRVE -5
A POINT TANGENT, SAID ARC HAVING A RADIUS OF $5.00 PEET, A
CENTRAL ANGLE OF 41 DEGCREES )7 MINUTES 02 SECONDS AND BEING
SUBTINDED BY A CHORD THAT SEARS NORTK 69 DEGREES 07 MINUTES .-
SECONDS WEST, 19.08 FEET;

THENCE NORTH 48 DEGREES .) MINUTES 40 SECONDS WEST, 6.85 FEE<
7O, A POINT OF CURVE T2 TME LEFT;

THEWCE WESTERLY, 79.2° TZIET ALONG THME ARC OF SAID CURVE T0 A
POINT TANGENT, SAID ARC HAVING A RADIUS OF 28,00 FEET. A
CENTRAL ANGLE OF 90 QEGREES 0C MINUTES 00 SECONDS AND BIING
SUBTENDED 3Y A CHORD THAT BEARS SOUTH 8¢ DEGREES ¢«& MINUTES :»

SECONDS WwE T, 18.)6 FEET,

THENCE SQUTHM <YV DESREES 46 MINUTES 20 SECONDS WEST, 112.00
FEET:

THENCE SOUTH 48 DECKITS 1) MINUTES 40 SECONDS EAST, 227.1%
FEET,

THENCE NORTH 89 DEQREES 01 MINUTES 20 SECONDS EAST 8%.00 FEET
70 THE WESTERLY RIGHT-CF-wiY LINE QF SAID COLORADO STATIL

HIGHWAY NO. 125

THENCE SOUTH 00 CEGREES 09 MINUVES 18 SECONDS WEST, 136.72 FEET
ALONG THE WESTERLY RISHT-OF=WAY LINL QF SAID COLORADO STATE

HIGHWAY NO. 121

THENTE SOUTH L@ DEGREES 09 MINUTES 09 SLCLNDS EAST. 36.73 FEET
ALONG THE WESTERLY RISKT-OF«WAY LINE OF SLID COLORADO STATE
HIGHWAY NO. 121 TC THE HORTH LINE OF THAT 1RACT QF LAND
CONVEYED TO THE CITY aND COUNTY OF DENVER AS ['ESIRIBED IN DEED
RECORDED QCTOBER 12. .33l IN BOOK 2465 AT PAGE o743 (AT PAGE
€10} OF THE RECORDS OF THE CITY AND COUNTY OF DENVER, STATE OF

COLORADG;

THENCE NORTH 89 DEGREI: 40 MINUTES 42 SECONDS WEST, 6%5.20 FELT
ALONG THE NORTH LINE 17 THAT TRACT OF LAND AS DESCRIBED IN SA:Z
BOOK 2463, PACE 60% :° SAQE 6101 TO THE NORTHWEST CORNER
THEREQF;

THENCE SOUTH 00 DEGRELZ. 9 MINUTES 16 SECONDS WEST, «1.7] FEET
ALONG THE WEST LINE 7 “¥AT TRACT OF LAND AS DESCRIBED IN SAID
BOOK 2463, PAGE 609 - FaQt 610) T3 THE SOUTHWEST CORNER

THEREOF,
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THENCE SOUTH 46 DEGREES 87 MINUTES 07 SECONDS EASY, 92.62 rrET
ALONG THE SOUTHWESTERLY LINE OF THAT TRACT OF LAND AS DESCRIBED
IN SAID BOOK 2463, PAGL €09 (AT PAGE 610) TO THY NORTMWEST
CORNER OF THAT TRACT OF LAND AS DESCRIBED IN SAID BOOK 2445
PAGE 609 (AT PAGEL 612); ‘

THENCE SQUTH 00 DEGREES 09 MINUTES 18 SECONDS WEST, 60.0% FEET
ALONG THE WEST LINE OF THAT TRACT OF LAND AS DESCRIDID IN SALD
BOOK 2463, PAGE 609 (AT PAGE 612) TO THE NORTHLRLY RIGHT-GF-WA{
LINE OF WEST CROSS ORIVE AS SHOWN ON THI PLAT OF SAID SOUTHWES™
COMMONS AND TQO A PQINT QF CURVE TO THE RIGHT!

THENCE SOUTHWESTERLY, 78.%54 FEET ALONG THEZ NORTHIRLY
RIVMI-QF-WAY LINE OF SALD WEST CROSS DRIVE AND ALONG THE ARC oF
SAID CURVE TO A POINT TAHGENT, SAID ARC HAVING A RADIUS oOf
50.00.7Z8T, A CENTRAL ANGLL OF 90 DRGREIILS 00 MINUTES 00
SECONCS 250 BEING SUBTENDEID BY A CHORD THAT BEARS SOUTH 4%
OEGREES U2 RINUTES 1§ SECONDS WEST, 70,71 FERT;

THENCE NORTH 89 DEGREES S0 MINUTES 42 SEICONDS WEST, 39,94 FIEv
ALONG THE NORTHERLY RISHT-QF=WAY LINE OF SAID WEST CROSS DRIVE
TO A POINT OF CURYF TO THE LEFT:

THENCE WESTEIRLY, 21604 FLET ALONG THE NORTHERLY RICHT=OF=WAY
LINE CF SAID WEST CROSS DRIVE AND ALONG THE ARC QF SAID CURVE
TO A POINT TANGENT, SAIL ARC HAVING A RADIUS OF 2727.02 FEET, A
CENTRAL ANGLE OF 4 DESREES 12 MINUTES 21 SECONDS AND BEING
SUBTENDED BY A CHORD THAT BZ2«5 NORTH 87 DEGREES J4 MINUTES 12

SECONDS WEST, 215.99 FEUET,

THENCE NORTK 8% OECGREES 10 MINUTES 71 SECONDS WEST, 216.34 FEET
ALONG THE NORTHERLY RICHT-OF~WAY LINE OF SAID WEST CROSS

QRIVE:

THENCE SOUTH 86 CEGREES 3¢ MINUTES 00 SECLNDY WEST, 121.18 FEET
ALCNG THE NORTHERLY RIGHT-QF-WAY LINE OF S2;U WEST CROSS DRIVE
TO THE NORTHERLY RIGHT-OF-WAY LINE OF WEST CRCSS ODRIVE AS SHOWN
ON THE PLAT OF SOUTHWEST PLAZA REGIONAL SHOPPING CSNTIR FILING
NO. 1 RECORDED IN PLAT 800K 28 AT PAGES %6 AND %92 .07 THE
RECSRDS OF THE CITY AND CTSUNTY OF QENVER, STATE OF CULORADO:

THENCE WESTERLY 203.4% TIIT ALONG THE NORTHERLY RIGHT=O¥-~WAY
LINE OF SAID WEST CRCS3 ZRIVE AND ALONG THE ARC OF A CURVE
CONCAVE TQ THE SQUTH 77 & POINT TANGENT, SALID ARC HAVING A
RADIUS OF J491.47 FEIZIT. A JENTRAL ANGLE OF ) DEGRELS 20 MINUTES
16 SECONDS AND BEING 5.3TENDED BY A CHORD THAT BEARS NORTH 88

DEGREES %8 MINUTES 23 271108 WEST, 20).17 FEET;

THENCE SOUTH 89 DEGREIS 1) MINUTES 14 SECONDS WEST, 8548.92 FEET
PTANG TKE NORTHERLY RII=7-0F-wAY LINE OF SAID WEST CROSS DRIVE

¥62Z180t0
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TC THE EASTL.LY RIGHT-OF-WAY LINE OF SOUTH LSTES STREIT As
SHOWN ON THE PLAT OF SAID SOUTHWEST COMMONS AND
CURVE TO THE RIGHT; TO A POINT OF

THENCE NORTHWEISTIRLY, 21.60 FEET ALONG TNE EASTERLY
RIGHT-QF~WAY LINE OF SAID SOUTH ESTES STREET AND ALONG THE ARC
OF SAID CURVE TO A POINT TANGENT, SAID ARC HKAVING A RADIUS of
15.00 FEET, A CENTRAL ANGLE OF 50 DISREES 08 MINUTES 06 SECONDS
AND BEING SUBTENDED BY A CHORD THAT BEARS NORTH 48 DEGREES 3:
MINUTES 42 SECONDS WEST, 21.24 FEST,

THENCE NORTH 00 OEGREES 28 MINUTELS 40 SECINDS WEST, %344.7% rrr-
ALONG THE EASTERLY RIGHT«QF-WAY LINE OF SAID SOUTH ESTES STREET
TO.A POINT CF CURVE TO THE RIGHT;

THEACY NORTHEASTERLY, 157.08 FEET ALONG THE EASTEIRLY

RIGHT C¥=~WAY LINE QF SAID SOUTH ESTES STREET AND ALONG THE
SQUTKERL ¥ RIGHT-QF-WAY LINE OF WEST BEIRRY AVENUE IN SAID
SOUTHWEST COMMONS AND ALONG THE ARC OF SAID CURVE TO A POINT
TANGENT, S4I0 ARC KAVING A RADIUS OF 100.00 FEXT, A CENTRAL
ANGLE OF 90 DECREES 00 MINUTES 00 SECONDS AND BLING SUBTENDED
BY A CHORD THAT EZARS NCRTH 44 DEGRELS J1 MINUTES 20 SECONDS

EAST, 141.42 FEET;

THENCE NORTH 49 OREGRELS 31 MINUTES 20 SECONDS EAST, 480.58 Frev
ALONG THE SOUTHERLY RICUT~QF=~WAY LINE OF SAID WEST BERRY AVENUE

70 POINT OF CURVE TO THz LEFT; ’

THENCE NORTHEASTERLY, 250.83 TEET ALONG THE SOUTHERLY
RIGHT=-CF-WAY LINZ OF SAID WEST BERRY AVENUE AND ALONG THE
EASTERLY RIGHT=-OF-WAY LINE QF SOUTH DOVER STRELT IN SAID
SCUTHWEST COMMONS AND ALONG THE ARC OF SAID CURVE TO A POINT
TANGENT, SAID ARC HAVING A RADIUS ¥ 140,00 FEET, A CENTRAL
ANGLE OF 89 DEGREES 49 MINUTES 19 SECONLS AND BEINGC SURTENDED
BY A CHORD THAT BEARS NORTH 44 DEGREES %4 MINUTES )1 SECONDS

EAST, 22%.9) FEED,

THENCE NORTH QO CIGREES 18 MINUTES 15 SECONDE ‘WEST, 190,84 FEET
ALONG THE EASTERLY RICHT-OF«WAY LINE OF SAID SO0UTH DOVER STREIT

TO A POINT OF CURVE 70 THZ RIGHT:

THENCE NORTHEASTERLY., .26.78 FEET ALONG THE EASTERLY
RIGHT=QF~WAY LINE OF 5::0 SQOUTH OOVER STREET AND ALONG THE ARC
OF SAID CURVE TO A BOIT TANGENT, A POINT ON THE SOUTHERLY
RICHT=-OF=WAY LINE OF S:.C WEST CRESTLINE AVENUE, SAID ARC
HAVING A RADIUS OF 10C 2 FEET, A CENTRAL ANGLE OF 19 DEGCRIES
49 MINUTES 29 SECONDS - BEING SUBTENDED BY A CHORD THAT BEARS
NORTH 44 OIGREES )6 .!.TE5 )| SECONDS EAST, l41.21 FERT;

TUAE NQRTH 89 DESRELS . MINUTES 20 SECONDS EAST, 429.)0 FIIT

I62YSot0
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ALONG THE SQUTHERLY RIZHT~OF-WAY LINE QF SAID WEST ZRESTL:IN
AVENUE TO THE TRUE POINT OF BEGINNING.

T-JETHER WITH THE LASEMENT RICHTS AS CONTAINED IN MASTER
CECLARATION OF COVENANTS, RESTRICTIONS AND EASEMENTS RECORD!
MARCH 24, 1987 UNDER RECEPTION NO., 108282

AND TOGETHER WITH THE EASEMINT RIGHTS AS CONTAINED IN
DECLARATION OF COVENANTS AND RESTRICTIONS AND GRANT OF
E).SEMENTS RECORDED MAY 22, 1987 UNDER RECEPTION NO. .1613%,
FIA5T MODIFICATION THERETO RECORDED JANUARY 22, 1990 UNDER

RESZPTION NO. 06228,

AND TOGETHELR WITH ALL RIGHTS AND BENEFITS WHICH ARE

RESERVED AND ACCRUE TO THE BENEFIT OF THE OWNER OF THE
INSURED PARCEL PURSUANT TO THOSE CERTAIN SPECIAL WARRANTY
OEEDS WHICH WERT RECORDED SEPTEMBER L1, 1987 UNDER RITEpPTION
NO, 183216 AND AUGUIT 26, 1988 AS DOCUMENT NO, R8B-03038%3,
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NOQTE
$35,000,000.00 December 1, 1992

1. QAureement to Pay. FOR VALUE RECEIVED, the under-
gsigned, W.R. SOUTHFIELD ASSOCIATES LIMITED PARTNERSHIP, an
Illinois limited partnership (herein called "Borrower"), having
an office c/o Jupiter Corporation, 919 North Michigan Avenue,
Chicago, Illinois 60611, without offset, counterclaim or demand,
hereby promises to pay to the order of GENERAL ELECTRIC CAPITAL
CORPNRATION, a New York corporation, having an office at 260 Long
Ridye Road, Stamford, Connecticut 06902, Attenticn: CRE Legal
Operaiions - 6035, or any subsequent holder of this Note (all

herein zrlled "GECC") the principal sum of

THIRTY-FIVE MILLION DOLLARS
{$35,000,000.00}

or so much theracf-as may be advanced from time to time, with
interest on the unpsid balance of such amount from the date of
each Advance at the ‘rates of interest specified herein; provided
that proceeds of thig MNote shall be disbursed pursuant to the
terms of the Loan Agreenen. hereinafter referred to,

2. Anendmept and Restatement. This Note, denominated

Note I, is one of two NoteB {iLhz other Note, denominated Note II,
is herain sometimes called the ~“Other Note") issued under and
pursuant to, governed by, and takes effect on the Revision Date
(nereinafrter referred to); and tlde Note and the Other Note
together amend and restate in ite ‘entirety the Present Note
(hereinafter referred to).

3. Certain Defined Termg. In'addition to the terms

defined elsewhere in this Note, as used heicin the foliowing
terms shall have the following meanings:

"Additional Interegt" shall have the meaning set forth

in Section 13A hereof.

"Advance" shall mean any advance of the proceeds of the
Loan made by GECC pursuant to this Note, the Other Note, the
Loan Agreement, the GECC Mortgage or any of the Loan
Documents.

vaffiliated Epntities" and 'Affiliated Entity" shall

have the meaning defined in the Loan Agreement.

" " ghall have the meaning
set forth in Section 5(d) hereof.

"Applicable Base Parcentage Rate" shall mean the rate
of interest to be paid hereunder prior to the Maturity Date

EXHIBIT 8-}
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which, during each respective Loan Year, shall be the
following:

Interest Rate
Loan rear —Per Anpun

6.0%
6.5%
7.0%
7.5%
8.0%
8.5%
9,0¥%

"Aggignment of Rents" shall have the meaning set forth
in Seccion S{¢} hereof.

"Azsumed Cogtg" in connection with any determination of
Economic Value of the Property shall mean the usual and cus-
tomary Closiig fosts and brokerage commissions, all of which
(exclusive of prorations) shall not exceed in the aggregate
1-1/2% of the Apjiraised Value of the Property prior to such
deduction, which wovizs be incurred in connection with a Sale

of the Property.

"Bage Interest” and "Bage Interest Rates" shall mean

the Contract Index Rate.

"Borrower" shall mean “generally W. R. SOUTHFIELD
ASSOCIATES LIMITED PARTNERSKIP, an Illinois limited
partnership, and any Person who, pursuant to the Loan
Agreement, may hereafter become or Le deemed the Borrower.

»Bupiness Day" shall mean any day.sn which commercial
bankg are not authorized or required to «licse in New York
City, New York.

ncloaing Coste" in connection with the Sale of any por-
tion of the Property shall mean, unless specificaiiy provid:
ed herein to the contrary, the usual and customary “ona fide
costs and expenses paid for services actually rendered in
order to effectuate the closing; and without limiting the
generality of the foregoing, the term Closing Coste shall
include, but shall not be limited to, reascnable attorney
feeg, title charges, brokerage commissions, escrow,
recording and survey fees, transfer taxes and net proration

debits and credits.

"Collateral" shall have the meaning defined in the Loan
Agreement.

-2
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"Colorado Property" shall have the meaning set forth in
Section S (b} horeof.

"Commercial Paper Rate" shall mean the "Average
Interest Expense" (as hereinafter defined), on the actual

principal amount of the GECC Composite Commercial Paper (as
hereinafter defined) outstanding for GECC's Efull fiscal
month preceding the interest billing month; and in
connection with any determination of the Commerclal Paper

Rate:

(a) *GECC Compopite Commercial Paper" shall mean
GECC's outstanding commercial paper for terms of twelve
(12} months or less from sources within the United
srates, but excluding the current portion of GECC's
loho term debt and GECC Financial Corporatlion’s
bocrowing and interest expense;

Wi " ghall mean the
annual ‘percentage rate obtained by dividing the
interest expense on GECC Composite Commercial Paper for
guch fiscal mcnth by the average daily principal amount
of GECC Composicez Commercial Paper outstanding during
such fiscal monill, divided by the actual number of days
in such fiscal month and multiplied by the actual
number of days in thz calendar year; and

(c} The Commercia) Paper Rate shall in each case
be determined by GECC ard svidenced by a certificate

issued by an authorized GECC employee,

ncoptract Index Rate" (sometiwmzr referred to as the

"Bage Interest Rate") shall mean the iate of interest per

annum in excess of the Commercial Psp2er Rate for each
regpective Loan Year, as follows:

Addition cto Commercial

Loan Year — _Paper.siie
1 and 2 2.25¢%
3, 4 and & 3.25%
6 and 7 4.25%

"Dafault Mandatory Prepayment" shall have the meaning
set forth in Section 12{c) hereof.

"Deferred Interest” shall have the meaning set forth in
Section 7(b) hereof.
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"Determining Date" shall have the meaning set forth in
Section 13{a) hereof.

“Dye Date" for any month shall be the date upon which
payment of Base Interest is due as set forth in Section 11

hereaof.

"BEcopamic Valus" shall mean the value, as of the
be

Maturity Date or other date when such term ghall

applicable, of the Parcel or Parcels whose Economic Value ig
being determined as 1if sold on such date to a bona fide
third party in an arms length transaction as though unen-
cumbered by any GECC Mortgage or any other financings, less
all Assumed Costs, all determined by appraisal as followa:

(a) The Economic Value of the Parcel or Parcels
whose Economiz Value is being determined, (prior to
dedu:tions of Assumed Costs) shall be determined by
three 43) independent appraisers below who shall be
members ©t The Appraisal Institute, one (1) appointed
by GECC &nd one (1) appointed by Borrower (such
appraisers tu be appointed within ten (10) Business
Days after a ‘racuest by either GECC or Borrower);
provided that ({he Borrower and GECC may appoint
separate and diflerent appraisers for each Parcel;

{b} The third (3:d) appraiser of any Parcel shall
be selected by the appoairted appraisers;

(¢) If either GECC' or Borrower shall fail to
timely appoint an appraiser, -cie appointed appraiser
shall selaect the second (2nd) appraiser within ten (10)
Business Days after GECC or Ecrrower’'s failure to

appoint;

(d) If the two {2) appraisers sorletermined shall
be unable to agree on the a@election of (a third (3rd)
appraiser within fifteen (15) days afie. the last
appraiser shall have been appointed, thsn either
appraiser, on behalf cf both, may request such azpoint-
ment by any office of the American Arbitration
Assoclation or by the presiding Judge of any United
States District Court;

(e} The "Economic Value" (prior to deductions of
Assumed Costs) of the Parcel or Parcels whoge Economic
Value is being determined, shall be the average of the
valuations of such Parcel or Parcels as determined by
such appraisers; provided, however, If any such
appraiser’s valuation of a Parcel deviates more than

-4-
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Ten Percent (10%) from the median of such valuations of
such Parcel made by all appraisers, such Economic Value
{prior to the aforesald deductions) shall be the
average of the two (2) closest such appraigers’ valua-

tions;

() The cost of any such appraisal shall be horne
equally by GECC and Borrower, except that if, at the
time the appraisal is requested and continuing through
the date on which the appraisal report is dellvered as
herein provided, there is an Event of Default or
Incipient Default as defined in the Loan Agreement,
Borrower shall pay the entire cost of such appraisal;

(g) Any such appraisal shall be submitted to GECC
und Borrower within thirty (30) days after the panel of
appraisers is constituted;

(bi, The appraisers shall be instructed to
determine tair market value assuming that the Parcel or
Parcels beiny appraised is well managed with no de-
ferred maintenance;

provided that in nc-event shall the Economic Value of the
Parcel or Parcels be _ese than the price to be received by
the Borrower or any Affiliated Entity in connection with any
Sale thereof to a third party contemplated at the time of
determination of Economic Value.

"Event of DRefaulL" shall riean either:

(a) Any one of the eventa or conditions specified
in Section 20 hereof; or

(b} Any event, occurrence or condgition so defined
in the Loan Agreement, the GECC Mortgage or other Loan
Documenta.

"Excese Amount® shall have the meaning set forth in
Section 13(a) (i} hereof.

"GECC Colorade Mortgage" shall have the meaning set
forth in Section 5(b} hereof.

"GECC Illinois Mortgage" shall have the meaning set
forth in Section 5(a) hereof,

"GECC Mortgage" shall mean the GECC Illinois Mortgage
and the GECC Colorado Mortgage.

-K.
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"Grofg Revenuea" for any period for any Parcel or for

the Parcels together, as may be appllcable, shall mean the
sum of the gross rental receipts and all other receipts and
revenues generated during such period by and from the use
and operation of the applicable Property or any part
thereof, including base rental income, percentage rental
income, items of expense (including real estate taxes)
passed through or charged to, and/or collected from,
tenants, membership fees, dues, net concession income,
common area maintenance charges, vending machine income, any
non-refundable security deposits, charges for space
nccupancy, parking revenues, and the proceeds of any
ingurance proceeds specifically paid to reimburse Borrower
fo:.loss of business or rental income and not applied by
GELC in reduction of the unpaid principal balance of the
Loan; ~and 1in connection with the calculation and

determliietion of Gross Revenues:

a,.~ Grops Revenues shall be determined in accor-
dance with the cash basis mathod of accounting; and

(b} There 3hall be axcluded from the
determination of 7 -os® Revenued (i) the proceeds of the
Loan, (1i) piccewds of casualty insurance or
condemnation, (1i!7 proceeds of any cther indebtedness
of Borrower, ({iv,. =ontributions of capital toc any
Borrower or constituznt of any Borrower; and (v)

proceeds of any Sale,

"Grogg Sales Price” in conrection with any Parcel shall

mean the total Bsales price directly or indirectly paid
{prior to adjustment for taxes, iI3nCL8, expenses, Or cus-
romary prorations) by a purchaser tc¢ Unrrower for the pur-
chase of such Property {or direct or indirect substitute for
such Property, such as partnership intereats or corporate
stock in the Borrower or any entity which ie a partner or
shareholder of Borrower), including, withcut limitation,
cash, notes and all other property and consideration, and
further including, without limitation, any and all payments
and other consideration made, paid or given the Bocroower or
any Affiliated Entities in connection with such sale for
non-competition agreements, termination of management agree-

ments and similar payments. o
" " shall have the meaning set forth i@;
Section 5(a) hereof. 05)
%

)

) " ghall mean a sum equalj

to the amount which would be payable as interest (other thanes
Participation Interest) on the Principal Sum outstanding

-6-
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from time to time from and after the date herecf through the
date of determination of the Intarnal Rate of Return Amount,
if sum bore simple interest at a rate equal to 1l1% per

annum,

vLetter of Credit" shall have the meaning set forth in

the Loan Agreement,

nLoan" shall mear. the lcan made and disbursed and to be
made and disbursed by GECC as set forth in the Loan
Agreement, evidenced by this Note and the Other Note, and
gshall include all sums payable as provided for herein and in
trhe other Loan Documents,

'Loan Agresment” shall have the meaning set forth in
Section 4 hereof.

"Loauocuments" shall mean this Note, the QOther Note,
rhe GECC Morcwage, tha Assignment of Rents, the Loan Agree-
ment, the Modl.ication Agreement, the Letter of Credit, the
Ancillary Security Instruments and all other Security
Documents and other documents, agreements and instruments
evidencing, securins or in any way relating to the Loan,
together with all anendments thereto which may hereafter

exist.

"Loan Year" shall meun the period of time between the
date of initial disbursementi hereof and December 31, 1993,

and each calendar year thesreaciter,

"Mapndatory Prepavmentg" ehall have the meaning set
forth in Section 12 hereof.

"Maturity Date" shall mean the eariiest to occur of (a)
the Scheduled Maturity Date, or (b) the date to which GECC
accelerates the payment of the Loan pursuant to the
provisions of this Note, the Other Note the GECC Mortgage or

the Loan Agreement.

"Maximum Amounkt" shall have the meaning sel/ forth in

Section 24 hereof.

o i " shall mean that certain First

Loan Modification Agreement dated as of October 1, 1994 by
and among Borrower, GECC, Edward W. Ross and Trust Created
by the Jerrold Wexler Declaration of Trust dated October 15,

1990.

" " ghall have the meaning
get forth in Section 12(a) hereof.

-7-
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" ' " for any period for any Parcel or
for the Parcels together, as may be applicable, shall mean
the amount, if any, by which Gross Revenues for such period
for such Property shall exceed Operating Costs for such
period for such Property; provided that in determining Net
Operating Income in addition to Operating Coste rhare may be
deducted Speclal Retentions.

"Net_Salep Proceeda" shall mean, with respect to a Per-
mitred Sale, the salas proceeds which the seller is directly
or indirectly entitled to receive after deducting from the
ross Sales Price the reasonable and customary Closing Costs
including sales commissions or finder's fees actually
{nzurred by Borrower and actually paid in connection with
gulh Permitted Sale; provided that:

fa) Closing Costs (exclusive of prorations), com-
mizalions and fees shall not exceed in the aggregate an
amount which is equal to the lesser of One and One-Half
Percent” (1-1/2%) of the Gross Sale Price or the
prevailiny market rate; and

{b) There 3hall not be included as a deduction
from the Gross 3ales Price in any calculation of Net
Sales Proceeds, czpital gaine and other income-related
taxes or any Closing Costs which are not usual and cus-

tomary;

provided that brokerage commicpinons may include a payment to
an Affiliated Entity in an amouit not to exceed 1% of the
Grogs Sales Price, 1if, but only i:, any such commission is
earned in conjunction with services antually rendered, and
the proceeds of sale are paid on ‘an-sll cash basis at

closing.

"Notes" shall mean this Note and the Othar Note which
together evidence the Loan, together with ‘all amendments
thereto from time to time,

"Noke Balapnce" shall mean the outstanding principal
balance upon this Note, Deferred Interest hereon and accrued
and unpaid Bape Interest hereon as of the date upon which
such calculation or determination shall be made.

"Obligated Parties” shall have the meaning set forth in
Section 44{(a} hereof,.

"operating Coste" for any peried for any Parcel or for
the Parcels together, {f applicable, shall mean Basge
Interest paid upon the Loan during such period (allocated

-8-
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between the respective Parcels as GECC may in its reasonable
discretion determine) together with the ncrmal and customary
operating costs of such Property paid during such period for
or in connection with such Property by or for the account of
Borrower, including funding of reserves for purposes and in
amounts approved by GECC, all as determined in accordance
with the cash basim method of accounting; provided that:

(a} If the charges are not ugual and customary
then, to constitute an allowable Operating Cost, such
items must be approved by GECC as being permitted
Operating Costs for purposes of calculating Net
Operating Income for the Property;

(b) If the period for which Operating Costs is
being determined is other than a full year, annual
ccsns, such as ineurance premiums and like costs shall
be-allacated ratably to such period;

{¢) Cperating Costs shall pot include:

(1) Any principal, interest or other
amounts pajld under any nctes whether unpecured or
sgcured by liens encumbering the Property or
other Collatsral, excepting only payments of Bage
Interest upon-rie Loan;

(i1} Nonrecursing items, except as provided
in Subsection (e} hezsof;

{iii) 1Income taxes;

(iv) Non-cash items, Quch as depreciation or
amortization;

{(v) Real Estate taxes upon the Property ex-
cept to the extent that accumulati:d tax reserves
accumulated as provided for in the CaICT Mortgage
shall be insufficient to pay the same,

(vi) <(osts paid directly by tenants; except
to the extent the amount thereof 18 included in
Gross Revenues; and

(vii) Management and leasing fees in excess
of thoee permitted by the Loan Agreement and/or
the management agreement permitted thereby;

162t80V0

{d) For the purposes of computing Operating Costs
for the Property (except as specifically permitted
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herein and in the Loan Agreement), no fees,
commipsions, charges, expenses or other amounts paid to
any Affiliated Entity shall constitute an Operating
Cost unless auch fean, commissions or octher amountis are
bona fide cumsts and are approved by GECC as a permitted
Operating Cost; and speclfically, but wlithoul
limitation, the term Operating Costs shall nol include,
without the express written approval of GECC, (i)
galaries or other compensation directly or indirectly
paid to any Affiliated Entity other than as expressly
provided herein or in the Loan Agreement, (ii) any
allccation of expenses of employees, agents or
independent contracrors that render services to or with
respect to properties other than such Property, nor
‘iii) any expense that is paid for from proceeds of the
Lhoan or out of reserves established out of Gross
Revenues or otherwige, the amount of which were
deducted as Operating Costs; and

(e} fCapital expenditures for the Property
approvad by GECC in writing and not paid for from Loan
Proceeds bur paid from Grose Revenueg shall constitute
"Operating Cou4bs. ¥

"Parcel" shall mesn the Illinois Property and/or the
Colorado Property.

" tahall have the meaning defined
in Section 10 hereof.

"Permitted Sale" when used in Coanection with the Prop-
erty or part or portion thereof shall mean a Sale speci-
fically consented to by GECC (otnsr than a Permitted
Transfer under the Loan Agreement) or ‘a sale pursuant to a
taking by condemnation or the exercise =f the right of
eminent domain {but not a conveyance in liey thereof unless
consented to by GECC).

"Post Default Interest" and "Pogt-Defaylbt Pzke" shall

have the meanings defined in Section 8 hereof.

"Premises" Qr '"Property" shall mean the 1Illinois
Property and the <Colorado Property, and sghall mean,
generally, all of the property encumbered by the GECC
Mortgage.

"principal Sum" shall mean the aggregate outstanding
Note Balance of this Note and the Other Note, including
capitalized Deferred Interest hereon and thereon, and
accrued Base Interest thereon not capitalized, as of the

-10-
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date upon which such calculation or determination shall be
made .

"Revision Date" shall mean Octoper 1, 19%94; provided
rthat the Revimion Date shall not be deemed to have occurred
unless the Conditions Precedent set forth in the
Modification Agreement shall have been satisfled or waived
on or prior to the Effective Date described in the

Modification Agreement.

"Sale" when used in connection with the Property, or
&ny poertion thereof, shall mean any eale, transfer,
runveyance, asaignment or other disposition (as a result of
cordemnation or otherwige) of such Property to a Person
otYier than the Borrower or an Affiliated Entity or a

Perm:t.ad Traneferee.
"sals Mandatory Prepayment” shall have the meaning set
forth in Secvion 12(b} hereof,

"Schedulen Miturity Date” shall mean December 31, 1599,

"Security Degusents" shall have the meaning set forth
in Section 5 hereo:l.

" 1" ‘shall mean a sum not to exceed
$100,000 in the aggregate _determined from time to time,
equal to the amount by which Net Operating Income received
by Lender (determined withecut regard to any Special
Retentions) calculated solely ilrom the Colorado Property
during the period commencing on M2y 1, 1992 and ending on
the dare of determination shall e¢xceed the interest which
would accrue during such period at tiiz rate of 11% per annum
on the outstanding $17,000,000;

and terms defined in the Loan Agreement, when usred herein, shall
have the meaninge as defined in the Loan Agreement; unlees other-
wise gpecifically defined herein.

4, Loan Adgreement. This Note is issued ‘under and

pursuant to a Loan Agreement dated as of the date hereof (executed
and delivered by and between Borrower and GECC, as amended by the
Modification Agreement (herein as so amended called the "Loan
Agreement"), which Loan Agreement constitutes part hereof and is
incorporated herein by reference as fully and with the same
effect as if set forth herein at length; and if and to the extent
any conflict exists between the terms and provisions contained in
thigs Note and the terms and provisions contained in the Loan
Agreement, the terms and provisions of the Loan Agreement shall

«11-
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take precedence and control, except as otherwise herein
gpecifically set forth.

S, Security. This Note and the Other Note and the
indebtedness evidenced hereby and thereby is secured, among other

things, by:

(a) A First Mortgage of even date herewith made by
Borrower to GECC, as amended by the Modification Agreement
(herein as so amended called the "GECC Illinois Mortgage")
mortgaging certain real property together with the
improvements hereon and the rents, imsues and profits
thereof, commonly known as 1600 Corporate Center, located at
1607 301lf Road, Rolling Meadows, Illinois (herein called the

“Ilidnois Property);

(b, / A First Deed of Trust even date herewith made by
Borrower fn: the benefit of GECC, as amended by the
Modification Agreement (herein as go amended called the
"GECC Colorado mortgage") mortgaging certain real property
together with the improvements hereon and the rents, issues
and profits theresf, commonly Known as Southwest Commons
Shopping Center, lccated on the waest side of South Wadsworth
Boulevard south of West Crestline Avenue, Denver, Colorado
(herein called the "Colorudo Property");

(c) Assignments of Reats and Leases of even date here-
with, as amended by the Modiricarion Agreement (herein as sc
amended called the "Assignmentr nf Rents*) from Borrower, as
assignor, to GECC, as assignee, ‘asgianing to GECC all of the
rents, issues and profits of and !ronr the Property;

(d) A Letter of Credit deposited with GECC as provided
for pursuant to, and to be held and appl'ed as set forth in
the Loan Agreement; and

(e) Certainancillary security instrumentd - as amended
by the Modification Agreement (herein as so areunded called
the "Ancillary Security Instruments") as descrited in the

Loan Agreement;

all of the foregoing, togsether with any other instruments now or
hereafter given to secure the Loan, being herein generally called

the "Security Documents".

6. Disbursement. The principal amount hereof shall
be disbursed from time to ctime at the times, in the manner, for
the purposes, in the amounts and subject to the terms,
provisions, conditions and agreements set forth herein and in the

Loan Agreement.

«12-
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7. Pre-Default Base Interedt.

{a) The Note Balance outstanding from time to time
shall bear base interest (herein called "Base Interest")
prior to the occurrence of an Event of Default at the Base

Interest Rate,

(b} If the Borrower is not in default beyond any
applicable grace period of any of itse obligations hereunder
or under any of the other Loan Documents, then the Borrower
may defer payment of that portion of Base Interest due and
payable for apy such month which is in excess of the amount
of interest which would have accrued upon the Note Balance
during such month at the Applicable Base Percentage Rate
(8usn excess amount is hereinafter called the "Deferred Base
Incerdet” and sometimes referred to as "Deferred Interest").

{c) / At the election of Borrower, exercised by written
notice actuslly received by GECC at least ten (10) days
prior to the zxpiration of each calendar month during the
term of the Loan., the unpaid Deferred Interest for that
month may be (!} pnaid in full, or (ii) added to the Note
Balance hereof (and the Principal Sum) as of the Tenth
(10th) day of the nex: succeeding month to accrue interest
thereafter at the Contract Index Rate and payable at the
Applicable Base Percencace Rate. In the absence of any
written notice to GECC wiitnin the time set forth, Borrower
will be deemed to have elected (ii) of this Subsection (cj.

8. : ‘Fate. After the occurrence
of an Event of Default the entire Principal Sum shall bear
interest (herein called "Post-Default Interest"} at an annual
rate equal to the Base Interest Rate, plug 5% (herein called the
| "post -Default Rate®}; and without limiting the foregoing, Post
| Default Interest shall accrue on the Principa’ Sum from the date
of any default hereunder, sco long as the same' shall centinue,
whether or not GECC ghall have accelerated the payment of
principal or declared the same due as provided fou fr Section 20
hereof.

9. Computation of Interest. Subject to the terms and
conditions hereof, Base Interest shall be computed from and after
the date of each Advance until the date of payment in full at the
Bagse Interest Rate or the Post-Default Rate, as may be
applicable.

10, Participatjop Interegt. In additien to all cther
sums payable pursuant to this Note, Borrower shall pay to GECC
{a) as interest (herein called "Participation Interest":! an
amount calculated and determined in accordance with the pro-

¥628010
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vigions of Section 13 hereof, and (b) am interest (herein called
“Additional Interest”) an amount calculated and determined in
accordance with the provisions of Section 13A, which Partici-
pation Interest and Additional Interest shall be payable as
provided in Section 12(a) and on the firet to occur of;

{a} The Maturity Date;
(b} Parmitted Sale; or
(¢} Payment in full of the Loan;

and Pacticlipation Interast and Additional Interest shall be paid
on account- in the event of refinancing as hereinafter more fully

provided.
11, Borrower shall pay Base

2aypment Qf Base Interest.
Interest {(or, if applicable, Post-Default Interest) to GECC
monthly in arreace ~ommencing on the first day of the calendar
month following the initial Advance of the Loan and on the first
day of each and every calendar month thereafter.

12. Mandatory Prapayments. Borrower ghall pay to GECC

ag mandatory prepayments upon the Loan (herein generally called
"Mandatory Prepayments"), for application &as hereinafter set

forth, the following:

(a) On the 15th day of zach month commencing January
15, 1993 to and including the Mecurity Date, Borrower shall
pay to GECC a sum (herein called the "Monthly Mandatory
Prepayment") equal to the Net Oserating Income of the
Property for the preceding month, wpizh Monthly Mandatory
Prepayment shall be applied as provided for in Section 18(a)

hereof;

{b) Concurrently with the consummation ol a Permitted
Sale of the Property or any Parcel or any part =r portion
thereof (including any outlot of the Property;, Borrower
shall pay to GECC in cash amr a Mandatory Prepayment \(herein
called a “Sale Mandatory Prepayment”) the entire net Sale
Proceeds of such Permitted Sale, which Sale Mandatory Pre-
payment shall be applied as provided for in Section 18(a)
hereof; provided that any Net Sale Proceeds remaining
thergafter shall be deemed an Excess Amount and ghall be
applied as provided for in Section 13(a){iii) hereof; and

(¢} Concurrently with the consummation of any Sale of
the Property or any Parcel or any part or portion thereof
(including any outlot of the Property), other than a
Permitted Sale, Borrower shall pay to GECC in cash as a

-14-
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Mandatory Prepayment (herein called a "Default Mandatory
Prepayment") the greater of the entire proceeds of sale
conseqguent upon such Sale or the Economic Value of the
Property subject to such Sale, which Default Mandatory
Prepayment shall be applied in the same order and manner as
Sale Mandatory Prepayments as provided in Subsection (b}
above; provided that any portion of a Default Mandatory
Prepayment remainlng thereafter shall be deemed an Excess
Amount and shall be applied as provided for in Section

13(a){iii} hereof;

provided that nothing in Section 12(c) above contain shall be
deemes ro limit or otherwise atfect any other rights or remedies
which CEZ” may have on account of any Sale other than a Permitted

Sale.

13, Participa-
tion Interest snall be payable as follows:
(a} Subject to the provisions of Subsection (b] below,

on the date (he’ein called the "Determining Date"} on which

the Loan shall be paid in full, or upon which shall occur

the Maturity Date {including any accelerated Maturircy Date
consequent upon an Evant of Default), Participation Interest

shall be due and payable, and shall be paid on the date
specified in clause (iil balow in an amount calculated as

followsa:

{1) There shall be first determined (A} the Eco-
nomic Value of the Prorarty, or iIn case of
Participation Interest being paid in connection with a
Permitted Sale of a single Pacce), the Economic Value
of such Parcel, and (B) the amcurt, if any, {herein
called the "Excess Amount") by watch such Economic
Value exceeds the cutstanding Principal Sum, accrued
and unpaid Base Interest and any other sums due and
owing under any of the Loan Documentg, other than
Participation Interest on the Determining Dare (without
giving effect to any paymant made on the Datermining

Date);

(ii) Participation Interest shall be paid on the
third Business Day after the Excess Amount shall have

been determined as aforesaid;

(iii) There shall be paid to GECC in cash on the
date fixed for payment as aforesaid, as Participation

Interest:

-15-
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(A}] on the Illinois Property: 95% of any
portion of the Excess Amount;

(B) on the Colcrado Property: 9%% of any
portion of the Excess Amount as shall exceed the
amount by which $100,000 exceeds the aggregate
amount of the Speclal Retention Lheretofore
deducted in calculating Net Operating Income;

(that portion of the Excess Amount from which Partici-
pation Interest is calculated which is not payable to
GECC on account of Participation Interest being herein
called "Borrower's Return") provided that (1) GECC
shall be deemed to have received any payments of
farticipation Interest previously paid as provided for
ir, 'Section 12{a), (b} and {(c} hereof, and (2)
Pattizipation Interest shall not exceed $15,000,000.00;

{(b) I tne avent of the Permitted Sale of all of the
Property remaining subjact to the lien of the GECC Mortgage,

thern:

{{} PFor ke purpope of determining the Excess
Amount required for.calculations made pursuant to Sub-
section (a) above, tlie Economic Value shall be deemed
to be the Net Sale Prcceeds of such Permitted Sale or

Sales;

(11) The amount of Periicipation Interest payable
shall be otherwise determined-in accordance with the
provieions of Subsection (a) ‘above; and

(1ii) Pparticipation Interest %uall be paid on the
date such Net Sale Proceeds have been recelved;

provided always, that GECC shall not be obligated to effect the
release from the GECC Mortgage or other Security Deourents of any
Parcel or other Collateral unless and until the Loan rhall have
been paid in full and GECC shall have received all| Jeferred
Interest and Participation Interest payable hereunder,

13A. Calculation of Additional Interest. Additional

Interest shall be payable as follows:
(a) Subject to the provisions of Subsection (b) below,
on the Determining Date, Additional Interest shall be due

and payable, and shall be paid on the date specified in
clause {(ii) below in an amount calculated as follows:

{i) There shall be first determined (A) the Eco-

nomic Value of the Property, or in case of Additional
Interest being paid in connection with a Permitted Sale

-16-

1605000




UNOFFICIAL COPY

of a single Parcel, the Economic Value of such Parcel,
and (B) the amount, {f any, (herein called the "Excess
Additional Amount') by which such Econcmic Value
exceeds the outstanding Principal Sum, accrued and
unpaid Base Interest, Participation Interest, the
Borrower’'s Return plus §15,561,942 and any other sums
due and owing under any of the Loan Documents, other
than Additional Interest on the Determining Date
(without giving effect to any payment made on the
Determining Date);

(i1} Additional Interest shall be paid on the
third Business Day after the Excess Additional Amount
phall have been determined as aforesaid;

{111) There shall be paid to GECC in cash on the
date fixed for payment as aforesald, 50% of the Excess
Additional Amount as Additional Interest, provided that
GECC s1all be deemed to have received any payments of
Excess Rddirional Amounts previously paid as provided
for in Section 12(b) and {(c) hereocf;

(b) In the evert of the Permitted Sale of all of the
Property remaining suiject to the lien of the GECC Mortgage,

then:

(i} For the purpose of determining the Excess
Additional Amount recuired for calculations made
pursuant to Subsection (1) above, the Economic Value
shall be deemed to be the Net Sale Proceeds of such

Permitted Sale or Sales;

(ii) The amount of Additional Interest payable
ghall be otherwise determined in s c~ordance with the
provieions of Subsection (a) above; and

(iii} Additional Interest shall be piid on the date
such Net Sale Proceeds have been receivea:

provided always, that GECC shall not be obligated to effect the
release from the GECC Mortgage or other Security Documents of any
Parcel or other Collateral unless and until the Loan shall have
been paid in full and GECC shall have received all Deferred
Interest and Additional Interest payable hereunder.

14. Maturity. The entire Principal Sum, all unpaid
late charges, all accrued unpaid Deferred Interest, Base
Interest, Post-Default Interest and Participation Interest and
other obligations evidenced hereby, or by the Other Note, or
otherwise payable pursuant to the Loan Documents, shall be due

-17-
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and payable to GECC on the Maturity Date, whether occurring by
lapse of time or acceleration,

15, » . The obli-
gations of Borrower hereunder shall be secured by the GECC
Mortgage and the other Loan Documents and Collateral (as defined
in the Loan Agreement); and it is expressly understood and agreed
that GECC shall pe under no obligation to satisfy or otherwise
releage the GECC Mortgage and the other recorded Loan Documents
or any of the Collateral until the payment in full of all amounts
paystle to GECC under this Note, the Other Note and the other
Loan Pocuments, including, but not limited to, all Principal Sum,
Base interest, Deferred Interest, Post-Default Interest (if
applicatin) and Participation Interest.

Yo.” Payments and Computations. Borrower hereby agrees

that:

(a) AY) payments on account of the Loan or this Note
shall be made rot)later than noon (New York time) on the day
when due in lawful - money of the United States in same day or
other immediately svailable funds and are payable at GECC's
office at 260 Long Ridge Road, Poat Office Box 8308,
Stamford, Connecticut 06204-8308, or at such other place as
GECC shall notify the liorrower in writing; and

(b} All computations oOf interest on a day-to-day hasis
ghall be made by GECC on tae _basis of a year of three
nundred eixty (360) days for/ Lhe actual number of days
elapsed in the period for which such interest is payable
(i.e. interest for each day any orircipal is outstanding
shall be computed at the applicablz annual interest rate

divided by 360),

17. Yoluptary . Prepayment. This ( 'Note may be
voluntarily prepaid in whole or in part witnoui. premium or
penalty; provided that (a) no prepayment shall be mice upon the
Note Balance of this Note until the Note Balance of MNota II shall
have been prepaid in full; (b) any voluntary prepaymeit 3hall be
preceded by not less than 30 days prior written notice from
Borrower to GECC; and {(¢) prepayments shall be applied as
provided for in Section 18(a) hereof, Participation Interest and
Additional Interest shall not be deemed a premium or penalty and
shall be paid as herein provided.

18, p2pplication Qf Paymentg. Borrower agrees that:

{a) All payments received by GECC under this Note and
the Other Note shall be applied by GECC as follows: first,
to the payment of fees and other charges then due or payable

-18-
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under the applicable provisions of thie Note, the Loan
Agreement, the GECC Mortgage and other Loan Documents;
second, to the payment of any Deferred Interest upon Note I;
third, tc the payment of any unpaid Base Interest and/or
Pogt-Default Interest on Note I; fourth, to the payment of
any Deferred Interest upon Note II; fifth, to the payment of
any unpaid Base Interest and/or Post- Default Interest on
Note 1I; sixth, in payment of the af the outstanding Note
Amount of Note II; seventh, in payment of the outsatanding
Note Amount of MNotae I; sighth, in payment of Participation
Interest if then due and payable as provided for in Note I
and lastly, in paymant of Additional Interest if then due
and payable as provided for in Note I; and

iht} Notwithstanding anything to the contrary herein
contaires, in the event that there shall have occurred an
Event co¢ Default, GECC, in its discretion, may apply any
payment-under this Note in such order and manner as GECC in

its sole disiretion may deem appropriate.

19, Late Payment. In the event Borrower fails to make
any payment due under this Note withip ten (10) days after the
same shall become due, vhather by acceleration of payment or
otherwise, GECC, in addi{ion to Post-Default Interest and its
rights set forth in Section 40 hereof, may at its option impose
a late charge on Borrower, payable upon demand, equal to the

greater of:

{a) The amount resultiro from applying the rate of
Post -Default Interest, computed Zrom the date such payment
wag due and payable to the date of raceipt of such payment
by GECC in good and immediately avaiiable funds, or

(b) An amount equal to Five Percent -{£¥) of the amount
of such past due payment notwithstanding the date on which

such payment is actually paid to GECC;

provided, however, that if any such delinguency ciasrge under
Subsections (a) or (b} of this Section 19 is not recognized as
liquidated damages for such delinquency (as contempizred by
Borrower and GECC!, ard is deemed to be interest in excess of the
Maximum Amount, the amount actually collected by GECC in excess
of such lawful amount shall be applied in accordance with the

provisions of Section 25 hereof.

20. Accelerxation of Indebtednegg. In the event that:

{a} Borrower falls to pay any installment of principal
and/or interest on this Note or the Other Note, within ten
(10) days of the due date thereof (which ten (10) day period

-19-
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shall be concurrent with and not in addition to the ten (10)
day grace period deascribed in Section 2.01 of the GECC
Mortgage and with and not in addition to any grace period
provided for in the Loan Agreement); or

(b) There mhall occur any "Event of Default” as
defined in the Loan Agreasment;

then and in any such event, the Principal Sum evidenced hereby
and all interest accrued thereon and all charges and fees which
are mart of the Loan and any other sumg advanced by GECC under
thia *ote and the Other Note, the Loan Agreement and the other
Loan ‘Oecuments and all Participation Interest and Additional
Interear as provided for in Note I shall, at the option of GECC,
and witpout notice, demand or presentment for payment to
Borrower, cr-any other Person, at once become due and payable and
may be colleccsd forthwith, regardless of the stipulated date of
maturity, anytning herein or in the other Loan Documents to the
contrary notwitketaading, all without any relief whatever from
any valuation or appraisement laws; and payment thereof may be
enforced and racovered in whole or in part at any time by one or
more of the remedies prcvided to GECC in this Note and the Other
Note, the Loan Agreement, the GECC Mortgage, in any of the other
Loan Documents, or by suci other rights and remedies which GECC

may have at law, equity or ciharwise.

21. Expenses and Coste of Collection. Borrower agrees

that:

(a) Borrower shall pay for all costs and expenses
{including without limitation, docyumentary taxes, intangible
taxesg, mortgage taxes, recording charges, title insurance
premiums and reasonable attorneys' faeé and disbursements)
incurred by Borrower and GECC in connection with the prep-
aration, modification, consolidation and reccordation of the
Loan Documents and any additional principal advanced under
the Loan Documents in excess of the principall amount of this
Note and the Other Note; and

(b} Borrower shall also pay all cogts and e.p:nses of
collection incurred by GECC, in addition to principal, in-
terest and late or delinquency charges {(including, without
limitation, court costs and reasonable attorneys’' fees and &
disbursements through and including any appellate proceed-
ings and any special proceedinga) and including all costs &
and expenses incurred in connection with the pursuit by GECC .
of any of 1its rights or remedies referred to herein or thet)
protection of or realization of collateral or in connectiong
with any of GECC’'s collection efforts, whether or not suit
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on this Note, on the Other Note, on any of the other Loan
Documents or any foreclosure proceeding is filed;

and all such costs and expenses shall be payable on demand and
also shall be securad by the GECC Mortgage and all other Security
Documents and Collateral at any time held by GECC asg security for

Borrower's obligations to GECC.

22. No Waiver or Oral Modlfication. Borrower agree

(a) No failure on the part of GECC to exercise any
right or remedy hereunder, whether before or after the
Lapnening of a default, shall constitute a walver of such
det2ult, any future default or of any other default;

that:

{bi » No failure to accelerate the debt evidenced hereby
by reasci of default hereunder, or acceptance of a past due
installmen’, or indulgence granted from time to time shall
be conetrued trn be a waiver of the right to insist upon
prompt payment or to impose late or delinquency charges
thereafter or te impose such charges retroactively, nor
shall it be deemed t> be a novation by GECC of this Note or
the Other Note or 2z a reinstatement by GECC of the debt
evidenced hereby or as a waiver of such right of accele-
ration or any other usicht, nor be construed so as to
preclude the exercige ol aay right which GECC may have,
whether by the laws of ths rtate governing this Note, by

agreemant or otherwise;

(¢) Borrower and each endorgar hersby expressly waive
the benefit of any statute or rule of law or equity which
would produce a result contrary to orin conflict with the

foregoing; and

{d} This Note may not be changed ora.ly, but only by
an agreement in writing signed by the party 2gainst whom
such agreement is sought to be enforced.

23, Wajver ¢f Certain Notices. To the fullest extent

permitted under applicable law, Borrower, for itself und its
succesnors and assigns, and each endorser, if any, of this Note,
for its heirs, successors and assigns, hereby waive presentment,
protest, notice of protest, demand, diligence, notice of dishonor
and of nonpayment, and waive and renounce all rights to the bene-
fits of any statute of limitations and any moratorium, appraise-
ment, exemption and homestead rights now provided or which may
hereafter be provided by any federal or state statute, including,
but not limited to, exemptions provided by or allowed under any
federal or etate bankruptcy or insolvency laws, both as to itself
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and as to all of ites property, whether real or personal, against
the enforcement and collection of the obligationa evidenced by
thig Note and any and all extensions, renewals and modifications

hereof.

24. Interest Not To Exceed Maximum Permitted By Law.
It :8 the intention of the parties to conform strictly to the
usury and other laws relating to interest from time to time in
force, and all agreements hetween Borrower and GECC, whether now
exigting or hereafter arising and whether oral or written, are
hereby expressly limited go that in no centingency or event what-
goever, whether by acceleration of maturity hereof or otherwise,
gshall the amount paid or agreed to be paid to GECC, or collecrted
by GECC.or for the use, forbearance or detention of the money to
pe loaned- rereunder or otherwise, or for the payment or perform-
ance of any cevenant or obligation contained herein, in the Other
Note, in the(CGECC Mortgage or in the Assignment of Rents or in
any other Loan Doruments or in any other security agreement given
to gecure the indspiedness of Borrower to GECC, or in any other
document evidencing, cecuring or pertaining to the indebtedness
evidenced hereby, exceed the maximum amount permissible under
applicable usury or such other laws (herein called the “"Maximum

Amount¥); and

(a) If under any cirsumstances whatsoever fulfillment
of any provision hereof oi of the GECC Mortgage, or any of
the other Loan Documents, 7c. the time performance of such
provision shall be due, 8axll involve transcending the

Maximum Amount, then ipso fagiu, the obligation to be ful-
filled shall be reduced to the liaximum Amount;

{h) For the purposes of calculiaking the actual amount
of interest paid and/or payable hereurder, in respect of
lawe pertaining to usury or such other 4iawad, all sums paid
or agreed to be paid to the holder hereotf fcr the use, for-
bearance or detention of the indebtedness of Borrower
evidenced hereby, outstanding from time to cirme shall, to
the extent permitted by applicable law, be amoctized, pro-
rated, allocated and spread from the date of disbu:sament of
the proceeds of this Note until payment in full oc¢ . all of
such indebtedness, 8o that the actual rate of interest on
account of such indebtedness is uniform through the term

herecf; and

{c) The terms and provisions of this Section 24 and
Section 25 hereof shall control and supersede every other
provision of all agreaments between Borrower or any endorser

and GECC.

.22-
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25. Payment ip Excess of Maximum Amount. If under any
circumstances GECC shall ever receive an amount deemed interest
by appiicable law, which would exceed the Maximum Amount, such
amount that would be excesasive interest under applicable usury
laws or such other laws shall be deemed a payment in reduction of
the Principal Sum and shall be so applied or shall be applied to
the principal amount of other indebtedness secured by the GECC
Mortgage and not the payment of interest, or if such excessive
interest exceeds the Principal Sum, and any other indebtedness of
Borrower in favor of GECC, the excess shall be deemed to have
heen a payment made by mistake and shall be refunded to Borrower
or teany other person making euch payment on Borrower's behalf.

26. Governing Law and Congent Lo Jurisdiction. Bor-

rower hereby agrees that:

(8¢/ ~In all respects, including all matters of
construccion and performance, the obligations arising under
this Note shall be governed by and construed in accordance
with the lawe ot the State of Illinois, except to the extent
provided for in svction 11.2 of the Loan Agreement;

(bj Borrower.Jdoes hereby irrevocably and uncondition-
ally submit to the recsonal jurisdiction of the courts of
the State of Illinois and the State of Colorado, as GECC may
deem appropriate, and 'do further irrevocably and
unconditionally stipulate and agree that the Federal Courts
in the State of Illinois ana the State of Colorado, as GECC
may deem appropriate, shall (in addition to any jurisdiction
of courts of which GECC may elaect to avail itself) have
jurisdiction to hear and finally -determine any dispute,
claim, controversy or action arising-out of or connected
{directly or indirectly) with the Lonn and the Loan Doru-

ments;

(c) Borrower does hereby agree that final judgmencs in
any action or proceedings shall be conclusive andi may be en-
forced in any other juriediction by suit on the judgment or
in any other manner provided by law;

{d) Nothing in this Note shall affect the right of
GECC to bring an action or proceeding against the
undersigned or its property in the courts of any other
jurisdiction;

(e) To the extent that Borrower has or hereafter may
acquire any immunity from jurisdiction of any court from
legal process (whether through service or notice, attachment
prior to judgment, attachment and aid of execution, execu-
tion or otherwise), with respect to the Borrower’'s property,
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Borrower hereby unconditionally and irrevocably waives such
immunity in respect of its obligations under the Loan and

the Loan Documents; and

(£} The foregoing consent, in advance, to the juris-
diction of the above-mentioned courts is a material induce-
ment for GECC to make the Loan.

27, Ng Joint Venturs: Indemplty. Borrower and GECC
intend that the relationshlp created under this Note, the Other
Note, the Loan Agreement, the GECC Mortgage and all other Loan
Documents be solely that of debtor and creditor or mortgagor and

mortgazcee, as the case may be; and accordingly:

{a} Nothing herein, in the Other Note, in the Loan
Agreement, GECC Mortgage and other Loan Documentd is
intendzd ¢o create a joint venture, partnership, tenancy-in-
common, - &y joint tenancy relationship among Borrower and
GECC, nor ho grant GECC any interest in the Property or
other Collate:zal other than that of creditor or mortgagee,
it being the ircent of the parties hereto that GECC shall
have no liability whatsoever for any losses generated by or
incurred with resrect to the Property or other Collateral
nor shall GECC have.-any control over the day to day manage-
ment for operations of the Property or other Collateral;

(b) The terms and wrovisions of this Section shall
control and supersede over every other provision and all
other agreements among Borrower and GECC;

(¢} Borrower hereby agreea to-indemnify and hold GECC
harmless and defend GECC against any lcose or liabllity, cost
or expense {including, without limitaticon, reasonable attor-
neys' fees and disbursements) and all claims, actions, pro-
cedures and suits arising out of or in <unuection with any
construction of the relationship of Borrovar and GECC as
that of joint venturers, partners, tenants in.common, joint
tenants or any relationship other than that of debtor and
creditor, or any assertion that such a constructunn should
be made, and arising out of a claim, assertion or istigation
directly or indirectly brought by, or on behalf of baorower;

and

(d} The foregoing indemnity shall survive the repay-
ment of this Note and the satisfaction of the GECC Mortgage
and shall continue so long as any liability for which the
indemnity is given may exist or arise.

6ctv80t0
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28. Time of Eggsance. Time im of the essence of thisg
Note and of each provision in which time is an element.

29. HWaiver of Jury Trial. Borrower and GECC, by its
acceptance herecf, having been advised by counsel as to the
effect of this Section HEREBY KNOWINGLY, VOLUNTARILY AND INTEN-
TIONALLY WAIVE THE RIGHT TO A TRIAL BY JURY IN RESPECT OF ANY
LITIGATION BASED HEREON, ARISING OUT OF, UNDER OR IN CONNECTION
WITH THIS NOTE OR ANY OTHER LOAN DOCUMENTS CONTEMPLATED TO BE
EXECUTED IN CONJUNCTION HEREWITH, OR ANY COURSE OF CONDUCT,
COURSE OF DEALINGS, STATEMENTS (WHETHER VERBAL OR WRITTEN} OR
ACTIONS OF EITHER PARTY; THIS WAIVER BEING A MATERIAL INDUCEMENT

FOR GECC TO ACCEPT THIS NOTE.

10, Date of Performapnce. If the date for the perform-
ance of any term, provision ar condition (monetary or otherwise)

under this Nuta shall happen to fall on & Saturday, Sunday or
non-Business -Uay, the date for the performance of such term,
provision ar condition shall, at the option of Borrower or GECC,
be extended to tle next succeeding Business Day immediately
thereafter occurring, with interest on the Note Balance at the
Bage Interest Rate provided in this Note to such next succeeding
Business Day if such terri, provision or condition shall result in

the extension of any mone.Lary payment due to GECC,

31. ept. Any payment which is made by
wire transfer or other immediatzly avallable funds and which is
actually received by GECC prior to noon (New York time) shall be
deemed to have been received and clesred by GECC on the date of

receipt,

32. Binding upon Succesgors —sud Assigng. The pro-
visions of this Note shall bind Borrower and its successors and
assigns; provided, however, that nothing lier=in shall be con-
strued as permitting Borrower to take any act.or in violation of

the GECC Mortgage.

313, Disclaimer. The Loan Documents sle¢ . intended
solely for the benefit of Borrower and GECC and no tiylxd party
shall have any rights or interest in any provision oit-rie Loan
Documents or as a result of any action or inaction of GECC in

connection therewith; and:

{a) Without limiting the generality of the foregoing,
any and all obligations to make Advances are imposed solely
and exclueively for the benefit of Borrower and Permitted
Transferees who may acquire title to the Property and no
other person (including, but not limited to, Borrower’
BUCCEBBOrS, assigns or successgors in title to the Property

-25.
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(other than such Permitted Transferees), or any portion
thereof, any creditor of Borrower or any representative of
Borrower} shall have standing to require satisefaction and
compliance with such obligations; and

(b) Any actions taken by GECC or any repreaentatlve of
GECC (to review plans and specifications, to inspect the
Property or improvements, or otherwise) are solely for
GECC's protection and neither the Borrower nor any other
person shall be entitled to rely upon any such action.

34, participatjons. GECC may sell and transfer the
Loan, or this Note or the Other Note and the Loan Documents in
whole ‘oz~ in part, or may grant participation therein; and in
connectirp-therewith:

(a; ’ Borrower hereby authorizes GECC to disclose to any
prospective purchaser or participant of any part of the
Loan, any {inesacial or other information pertaining to the

Borrower or the-Property;

(b} GECC B8ra.)l have the right from time to time to in-
gpect and to permit i:s designees (including appraisers con-
templated in subsection (d) below and prospective purchasers
of or participants in tne) Loan) to inspect the Property at

all reasonable Lt.'mes;

(¢} GECC shall have vz right at Borrower'a expense
(which expense Borrower hereby sgrees to pay) to audit and
to permit its designees (includiig appraisers contemplated
in subsection {(d} below and prosuective purchasers of or
participants in the Loan) to audit the books and records cf
Borrower relating to the Property at all reasonable times;
and Borrower hereby agrees to make avallznhle all such books

and records when reguested by GECC; and

(d) GECC may, at its own expense, obtain appraisals of
the Property and the various parts thereof; i’ Borrower
will cooperate and make available to such appiniser such
information bocks and records as he or GECC may request.

35. . The Loan Documents supersede

and cancel all prior loan applications, commitments, agreements
and understandings, whether oral or written, with respect to the
Loan, and all prior agreements and understandings are merged into

the Loan Documents,

36. Survival of Note. Notwithatanding anything to the
contrary contained in or inferable from this Note or any other

1628040
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Loan Documents, the terms and provisions of this Note shall
survive the release of the lien of the GE(C Mortgage or any other
collateral granted by Borrower as security for this Note until
the payment in full to GECC of all outstanding principal of this
Note, the Other Note, Base Interest, Participation and Additionail
Interest as provided for in Note I, or Post-Default Interest and
all other sums evidenced hereby c¢r by the Other Note.

37, Headings. The headings used in this Note are fcr
convenient reference only and shall not to any extent have the
effect of modifying, amending or changing the express terms and
provisions of this Note,

38, Severability. Wherever possible, each provision
of this liote shall be intarpreted in such manner as to bhe effec-
tive and vaiid under applicable law, but i{f any provision of this
Note shall be prohibited by or invalid under such law, such pro-
vision shall p>inatfective to the extent of such prohibition or
invalidity, witheit invalidating the remainder of such provision

or the remaining provisions of this Note,

39. Consenioue Extensions and Releages of Collateral.

The Borrower and any endorsers, eureties, guarantors, Obllgated
Parties and all others who are or may become liable for the pay-
ment hereof (a) expressly csongent to all extensions of time,
renewals, postponements of time of payment of this Note or the
Other Note, or other modifications hereof or thereof from time to
time (other than modifications whirh increase the amount of the
Loan or cause Borrower to incur expenditures) prior to or after
the Maturity Date without notice, cousent or consideration to any
of the foregeing, (b) expressly agree to any substitution,
exchange, addition or release of any parcy or person primarily or
secondarily liable hereon, and (c) expressily agree that GECC
shall not be required first to institute any suit, or to exhaust
its remedies against the undersigned or any ctlier person or party
to become liable hereunder or against the other Toan Documents in
order to enforce the payment of this Note or the JUther Note.

40. Ryles of Congtruction. The rules of conetruction

set forth in Section 1.4 of the Loan Agreement shall be #gvlica-
ble hereto and shall govern the interpretation herecf.

41. Effect of Loan Documents. Reference is hereby

made to the provisions of the other Loan Documents for a
description of the further rights of GECC, it being understood

and agreed that:

(2} The GECC Mortgage, the Other Note and the Loan
Agreement, among other things, contain provisions for the

-27-

I6Z¥Soto




UNOFFICIAL COPY .

acceleration of the maturity hereof upon the happening of
certain stated events; and

(b) Reference 18 hereby made to the Loan Documents for
a statement of the terms, provisions, conditions contained
therein and the rights and remedies affcrded thereby.

42, Effect of Disbursement of Mopey. Base Interest

upon each Advance shall commence to accrue as at the date of
disbursement thereof by GECC by wire transfer norwithstanding
whather Borrower shall receive the benefit of such monies as of
sucis date and even if such monies are held in escrow pursuant to
the tzims of any escrow arrangement or agreement; and:

{a) Advances shall be deemed advanced first upon Note
I unti) the outstanding Note Amount thereof shall reach
$35,000.0020.00 and thereafter Advances upon the Loan in
excess n!-535,000,000,00 shall be deemed advanced upon Note

I1;

(b} 1f requested by Borrower in writing, all Advances
under this Note end the Other Note which are made to
Borrower (and not Lt GECC or directly to any Third Party)
shall be made by wire transfer pursuant to such written wire
transfer instructions ~s may be provided by Borrower o
GECC, for which instructions Borrower shall have gole

responsibility;

(c) When monies have bgei disburged by wire transfer,
then surch monies shall be considrred advanced at the time aof
the transmission of the wire, ratner than at the time of
receipt thereof by the receiving bank: and

‘d) With regard to the repaymenc of the Loan, Base
Intereat shall continue to accrue on any amcunt repaid until
surh time as repayment has been received apd cleared by

GECC.

43, Noticeg. Notices shall be given as provided for
in the Loan Agreemernt.

44, . Except as set forth in
the proviso to this Section, neither Borrower nor any person who
ig a partner or shareholder of Borrower or any Permitted
Transferee shall under any circumstance be personally liable for
repayment of any of the principal of, interest on, or late charge
or other charges or fees, including attorneys' fees, due
hereunder or under the Loan, or for any deficiency judgment which
GECC may obtain after foreclosure or other realization upon the
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Collateral (as defined in the Loan Agreement) securing the Loan
or for the performance of any other obligation under the Loan

Documents, provided that:

(a) Persons {(herein called "Obligated Parties") who
are Borrower, any Permitted Tranaferee who shall acquire
title to the Property, any and all principal shareholders or
general partners of any such Permitted Transferees and any
Person who by separate instrument gahall undertake the
obligationg of Obligated Parties, shall be personally
responsirie for any liability, loss or damage (including
veagonable attorneys’ fees and disbursements, but excluding
principal and intersst payable hereon except in the case of
fraud in inducing GECC to make the Loan):

(i) Arising out of any fraud or material
migranresentation, misapplication of insurance
proceeds, condemnation awards, security deposits or
trust “fuuds in violation of applicable law or the
provigione nereof or any other Loan Document;

{1i) Arising out of the failure by such Obligated
Party to comply With the provisions hereof, or of the
GECC Mortgage, prohibiting the sale or further
encumbaring any pcortion of the Property;

{1id) Arising wu: of willful attempts by such
Obligated Party to inteifare with GECC’Ss rights under
the Loan Documents or the Collateral, (aa defined in

the Loan Agreement);

(iv) Arising out of the faiiure of an Obligated
Party to preserve, protect and maintain the Property and
to apply the proceeds of rents and Octner income of the
Collateral toward the coste of maintenzice and operation
of the Property and debt service upon indsptedness per-
mitted under the Loan Documents;

(vl Arising out of waste or the willful des.ruction
or willful damage by such Obligated Party or Affiliated
Entity thereof to the Property, or to the electrical,
plumbing, heating or air conditioning systems or
elevators of the Property;

(vi) Incurred by GECC in connection with any claim,
demand, order, consent decree, settlement, judgment or
verdict arising in connection with the manufacture,
epllling, leaking or other placement or release in, on or
about the Property of a hazardous or toxic waste, waste
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product or subetance as defined in 42 U.S.C. § 9601 or as
defined in any other statute, rule or regulation govern-
ing such waste, waste producte or substances, as and to
the extent get forth in the separate Hazardous Substances
Indemnity Agreement or Agreements delivered as provided

for in the Loan Agreement;

(vill Arising out of Borrower’ collection of rentals
for periods of more than one (1) month in advance under

leases of the Property;

(viii) Arising out of the receipt by Borrower of
monies in connection with the modification of any
axisting or future lease or the entering into of a new
lcesa in violation of the applicable provisions of any

LoanLocument; or

{427 Resulting from any claim, demand, determina-
tion, judqrieat, verdict or holding that the relationship
of Borrower end GECC ig that of joint venturers, part-
nere, tenanta in common, joint tenants or any relation-
ship other thain chat of debtor and creditor and arising
out of a claim, aseertion or litigaticn brought by Bor-
rower, or any of ‘itz general partners or Affiliated
Entities other than'a Person who 1§ not an officer,
director or employee o! un Affiliated Entity, excluding
a claim, assertion or litigation brought by a trustee in
a bankruptcy proceeding of Eorrower not instituted by
Borrower or by an Obligated Paity;

(b) The foregoing limitations o personal liability with
regpect teo the Loan shall not impair ihe validity of this
Note, the Other Note, the Loan or the Yien on or gecurity
interest in the Collateral or the right oi GECC as mortgagee
or gecured party to foreclose and/or enforce the mortgage lien
or security interest or other interest in the Collateral, the
Property or any part thereof provided by the Loa: ©ocuments
after the occurrence of an Event of Default;

(¢} In the event any Person, including any Borrower or
partner, sghareholder, director or Affiliated Entity of a
Borrower, shall have guaranteed all or part of any aspect of
the Loan or shall have indemnified GECC, by smeparate written
guarantee or indemnification agreement, none of the foregoing
limitations on the personal liability of Borrower or the Obli-
gated Parties or other Person for payment of the Loan or other
obligation shall modify, diminish or discharge the personal
liability created by or provided for in any such guarantee or

indemnification agreement; and

-30-
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{d) Nothing herein shall be deemed to be a wiaiver of any
right which Mortgagee may have under Sections 506(a), 506(b},
1111 {b) or any other provision of the Bankruptcy Reform Act of
1978 or any successor thereto or similar provisions under
applicable Btate law to file a claim for the full amount of
the debt owing to GECC by Borrower or to require that all
Collateral shall continue to secure all of the indebtedness
owing te GECC in accordance with the Loan Documents.

IN WITNESS WHEREOF, Borrower has executed thig instrument
by its duly authorized signatories on the date first above

writcan,

W.R, SOUTHFIELD ASSOCIATES LIMITED
PARTNERSHIP, an Illinois limited
partnership

By:

Edward W, Ross, general
partner

Hy: Trust Created by Jerrold
Wexler Declaration of Trust
dated October 15, 1980,
general partner

Ey:

T Howard R. Koven, Trustee

By:
Pnilip Kkcotberg, Trustee

Being all of ite genersi partnersg

-31-
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NOTE 11
$16,296,087.00 December 1, 1992

1. Agreement to Pay. FOR VALUE RECEIVED, the under-
signed, W.R. SOUTHFIELD ASSCCIATES LIMITED PARTNERSHIP, an
Illinois limited partnership (herein called "Borrower”), having
an office c/o Jupiter Corporation, 919 North Michigan Avenue,
Chicago, Illinois 60611, without offset, counterclaim or demand,
hereby promises to pay to the order of GENERAL ELECTRIC CAFITAL
CORPORATION, a New York corporation, having an office at 260 Long
Ridge Road, Stamford, Connecticut 06902, Attention: CRE Legal
Operations - 6035, or any subsequent holder of this Note (all
herein called "GECC",, the principal sum of

SIXTEEN MILLION TWO HUNDRED NINETY-SIX
THOUSAND EIGHTY-SEVEN DOLLARS
{$16,296,087.00)}

or so much thereof a8 \may be advanced from time to time, with
interest on the unpaid-balance of such amount from the date of
each Advance at the races of interest specified herein; provided
that proceeds of this Ncr2 shall be disbursed pursuant to the
terms of the Loan Agreement hereinafter referred to.

2. Amendment apnd Rus'.atement. This Note, denominated
Note II, is one of two Notes (the cther Note, rdenominated Note I,

igs herein sometimes called the "Cther Note") issued under and,
pursuant to, governed by, and takes £ffect on the Revision Date
{hereinafter referred to); and this Nzte and the Other HNote
together amend and restate in ite entirsty the Present Note
{hereinafter referred to}.

i, Certaio Defined Termg. In addition to the terms
defined elsewhere in this Note, as used hereirn the following
terms shall have the following meanings:

"Advance" shall mean any advance cof the progerds of the
Loan made by GECC pursuant to this Note, the Other/Note, the
Loan Agreement, the GECC Mortgage or any of tne Loan
Documents,

"Affiliated Entities" and "affiliated Entitv" shall

have the meaning defined in the Loan Agreement,.

" " shall have the meaning
set forth in Saction &5i{d) hereof.

" " gshall mean the rate

of interest to be paid hereunder prior to the Maturity Date
which, during each respective Loan Year, shall be the

following:

EXHIBIT B-2
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Interest Rate

Loan Year —Eex_Annum
1 6.0%
2 6.5%
3 7.0%
4 7.5%
5 8.0k
6 8.5%
7 9.0%

vaAsglanment of Rentse” shall have the meaning set forth

in _Section 5(¢) herect.

"page Interest" and "Bage Interest RaLeg" shall mean

the Contract Index Rate.

"Borrowar" s8hall mean generally W. R. SOUTHFIELD
ASSOCIATES . LIMITED PARTNERSHIP, an Illinois limited
partnership, 4nd any Personh who, pursuant to the Loan
Agresment, may hareafter hecome or be deemed the Borrower,

"Buginess Day" snall mean any day on which commercial
banks are not &uthorizud, or required to close in New York
City, New York,

"Collateral" shall have the meaning defined in the Loan
Agreement .

"Colorado Property" shall have the meaning set forth in

Section S5{b} hereof.

"Commercial Paper Rate" shall’ wean the "Average
Interest Expense" (as hereinafter definec!, on the actual

principal amount of the GECC Compogite Comaercial Paper (as
hereinafter defined) outstanding for GECC's full fiscal
month preceding the interest billing montk;. and in
connection with any determination of the Commexrial Paper

Rate:

(a) “QECC Compogite Commercial Paper” shall mean
GECC's outstanding commercial paper for terms of twelve
(12) months or less from eources within the United
States, but excluding the current portion of GECC's
long term debt and GECC Financial Corporation’'s
borrowing and interest expense;

~2-
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{b) “Average Interegt Expenge" shall mean the
annual percentage rate obtained by dividing the
interest expense on GECC Composite Commercial Paper for
guch fiscal month by the average daily principal amount
of GECC Composite Commercial Paper outstanding during
such flascal month, divided by the actual number ot days
in such fiscal month and multiplied by the actual
number of days in the calendar year; and

(¢} The Commercial Paper Rate shall in each case
be determined by GECC and evidenced by a certificate
isgued by an authorized GECC employee.

ncontract Index Rate" (sometimes referred to as the
"Bgre Interest Rate") shall mean the rate of interest per
annum 'n excess of the Commercial Paper Rate for each
respecriva Loan Year, as follows:

Addition to Commercial

Loan. Xeax ———EARSK RalE

oend 2 2.25%
J,4-and 5 3.25%
6 and' % 4,25%

"Deferred Interagt’ sanall have the meaning set forth in
Section 7(b) hereof.

“Determining Dace" shall bave the meaning get forth in
Section 13(a) hereof.

"Due Dats" for any month shall be the date upon which
payment of Base Interest ie due as ee'. forth in Section 12
hereof .

"Bvent of Dafault" shall mean either:

(a) Any one of the events or conditious gspacified
in Section 20 hereol; or

(b) Any event, occurrence or condition so dafined
in the Loan Agreement, the GECC Mortgage or other Loan
Documents.

"GECC Colorado Mortgage* shall have the meaning set
forth in Section 5(b) hereof.

"GECC Illingis Mortgage" shall have the meaning aet
forth in Section S{a) herecof,

1624800
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"GECC Mortgags" shall mean the GECC Illinois Mortgage
and the GECC Colorado Mortgage.

" " shall have the meaning set forth in
Section 5(a} hereof.

npacter of Credit” shall have the meaning set forth in

the Loan Agreement.,

"Loan" shall mean the loan made and disbursed and to he
made and disbursed by GECC as set forth in the Loan
Agreement, evidenced by thie Note and the Other Note, and
nhall include all sums payable as provided for herein and .n
the other Loan Documents.

"Loan Agreement" shall have the meaning set forth in
Sectlun-4 hereof.

"Loai Documentg® shall mean this Note, the Other Note,
the GECC Mcrtaage, the Aasignment of Rents, the Loan Agree-
ment, the Modification Agreement, the Letter of Credit, the
Ancillary Secirity Instruments and all other Security
Documents and otner documents, agreements and instruments
evidencing, securinc or in any way relating to the Loan,
together with all zisndments thereto which may hereafter

exist,

*Loan Year" shall mezp the period of time between the
date of initial disbursemen. tereof and December 31, 1993,
and each calendar year therea2(.ar,

" * ghall have the meaning set

forth in Section 12 hereof.

"Maturity Date" shall mean the eairliest to occur of (a)

the Scheduled Maturity Date, or (b) the date to which GECC
accelerates the payment of the Loan pureuant to the
provisions of this Note, the Other Note the GEC( Mortgage or

the Loan Agreement.

"Maximum Amount" shall have the meaning seu- forth in
Section 24 hereof.

"Modification Agrgement” shall mean that certain First

Loan Modification Agreement dated as of October 1, 19394 by
and among Borrowsr, GECC, Edward W. Ross and Trust Created
by the Jerrold Wexler Declaration of Trust dated October 15,

19590,
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"Noteg" mshall mean this Note and the Other Note which
together evidence the Loan, together with all amendments

thereto from time to time,

"Note Balapnce" shall mein the outstanding principal
balance upon this Note, Deferred Interest hereon and accrued
and unpaid Base Interest hereon as of the date upon which
such calculation or determination shall be made.

" “ shall have the meaning set forth in
Section 44 (a) herecf.

"Parcel" shall mean the Illinois Property and/or the
Crninrado Property,

‘voot Defaylt Interest" and "pPogt-Default Rate" shall

have cthe meaninge defined in Section 8 hereof.

"Premispg" oQr  ‘Propertv" shall mean the Illinois

Property anu  the Colorado Property, and shall mean,
generally, all - wf the property encumbered by the GECC

Mortgage.

"Principal Sun" ahall mean the aggregate outstanding
Note Balance of this Note and the Other Note, including
capitalized Deferred (nterest hereon and thereon, and
accrued Base Interest thnureon not capitalized, as of the
date upon which such calcularion or determination shall be

made.

"Revieion Date" shall mearn October 1, 1994; provided
that the Revision Date shall not b3 desmed toc have occurred
unless the Conditions Precedent  -set forth in the
Modification Agreement shall have been catisfied or waived
on or prior to the Effective Date  dJdeacribed in the

Modification Agreement.

"Schaeduled Maturity Date” shall mean December 31, 1999,

" " ghall have the meaning set forth
in Section 5 hereof.

and terms defined in the Loan Agreement, when used herein, shall
have the meanings as defined in the Loan Agreement, unless other-
wise gpecifically defined herein,

4, Leoan Agreement. This Note is issued under and
pursuant to a Loan Agreement dated as of the date hereof executed

and delivered by and between Borrower and GECC, as amended by the
Modification Agreement (herein as s0 amended called the "Loan
Agreement”), which Loan Agreement constitutes part hereof and is

-5-
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incorporated herein by reference as fully and with the same
effect ag Lf set forth herein at length; and if and to the extent
any conflict exists between the terms and provisions contained in
this Note and the terms and provisione contained in the Loan
Agreement, the terms and provisions of the Loan Agreement shall
take precedence and control, except as otherwise herein

gpecifically set forth.

5, Segurity. This Note and the Other Note and the
indebtedness evidenced hereby and thereby is secured, among uther
things, by:

(a) A First Mortgage of even date herewith made by
Borrower to GECC, as amended by the Modification Agreement
(Herein as mo amended called the "GECC Illinois Mortgage")
moriosning certain real property together with the
improverants hereon and the rents, lssues and profits
thereof, commonly known as 1600 Corporate Center, located at
1600 Golf xoad, Rolling Meadows, Illinois (herein called the

“Illinols Pronerty");

{b) A First Deed of Trust even date herewith made by
Borrower for the 'bhenefit of GECC, as amended by the
Modification Agreenent (herein as so amended called the
"GECC Colorado Mortgege") mortgaging certain real property
together with the improvemsnts hereon and the rents, issues
and profite thereof, cocmmenly known as Southwest Commons
Shopping Center, locared on‘rhe west side of South Wadsworth
Boulevard south of West Cresiline Avenue, Denver, Colorado
(herein called the "Colorado Prunerty");

{c) Assignments of Rents and Le:sses of even date here-
with, as amended by the Modification-A4reement (herein as so
amended called the "Asgignments of Rencz") from Borrower, as
agsignor, to GECC, as assignee, assigniio to GECC all of the
rents, issues and profite of and from the “roperty; and

(d) A Letter of Credit deposited with GECc as provided
for pursuant to, and to be held and applied as pe~ forth in
the Loan Agreement; and

{e} Certain ancillary security instruments, as amnended
by the Modification Agreement (herein as so amended called
the "Ancillary Security Instrumentse") as descriked in the

Loan Agreement;

all of the foregoing, together with any other instrumente now or
hereafter given to secure the Loan, being herein generally called

the "Security Documents".
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6. Disbursement. The principal amount hereof shall be
disbursed from time o time at the times, in the manner, for the
purposes, in the amounts and subjecr to the termg, provisions,
conditions and agreements set torth herein and in the Loan

Agreement.

7. Pre-Default Bage Interest.

{a) The Note Balance outstanrding from time to time
ghall bear base interest (herein called "Base Interest")
prior to the occurrence of an Event of Default at the Base

Interest Rate.

(b} If the Borrower is not in default beyond any
appYirable grace period of any of its obligations hereunder
or under any of the other Loan Documents, then the Borrower
may defer payment of that portion of Base Interest due and
payable £or any such month which is in excess of the amount
of interest which would have accrued upon the Note Balance
during such-wonth at the Applicable Base Percentage Rate
fguch excess amcunt ig hereinafter called the "Deferred Base
Interest" and scmesimes raferred to as "Deferred Interest”).

(c) At the elecrion of Borrower, exercised by written
notice actually received by GECC at least ten (10) days
prior to the expiratior ol each calendar month during the
term of the Loan, the unpiaid Deferred Interest for that
month may be (i) paid imn ful)l, or (ii) added to the Note
Balance hereof {(and the Priacipal Sum) as of the Tenth
{10th) day of the next succeedinj month to accrue interest
rhereafter at the Contract Index Rate and payable at the
Applicable Base Percentage Rate, | In the absence of any
written notice to GECC within the tiiz set forth, Borrower
will be deemed to have elected (ii} ol rals Subsection (c).

8. . . After the occurrence
of an Event of Default the entire Principal Swi shall bear
interest {(herein called "Post-Default Interest") ac-an annual
rate equal to the Base Interest Rate, plua 5% (hereila called the
vpost -Default Rate”); and without limiting the foregoing, Post
Default Interest shall accrue on the Principal Sum from ihe date
of any default hereunder, so long as the same shall continue,
whether or not GECC shall have accelerated the payment of
principal or declared the same due as provided for in Section 20

hereof,

9 . Subject to the terms and

conditicns Hereo:, Base Intarest shall be computed from and after
the date of each Advance untll the dacte of payment in full at the
Base Interest Rate or the Post-Default Rate, as may be

applicable.

-7
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10. ' . In addition to all other
spums payable pursuant to this Nete, Borrower shall pay to GECC as
interest, Participation Interest and Additional Interest as
defined in Note I, at the times, under the circumstances and in

the amounts specified in Note I.

11. payment of Bage Interegt. Borrower shall pay Base
Interest (or, if applicable, Post-Default Interest) to GECC
monthly in arrears commencing on the first day of the calendar
month following the initial Advance of the Loan and on the first
day of each and every calendar month thereafter.

12, . Borrower shall pay to GECC
Mandzcory Prepaymente at the times, in the amounts and for
applicalion as set forth in Note I.

17, [Intenticnally Omitted]

147 Maturity. The entire Principal Sum, all unpaid
late charges, ‘311 accrued unpaid Deferred Interest, Base
Interest, Post-Defavic Interest and Participation Interest and
other obligations evidenced hereby, or by the Other Note, or
otherwise payable pursuvant to the Loan Dotuments, shall be due
and payable to GECC on the Maturity Date, whether occurring by

lapse of time or acceleration,

15. Survival of Faymsa . The obli-

gations of Borrower hereunder shall be pecured by the GECC
Mortgage and the other Loan Docume:ts and Ccllateral (as defined
in the Loan Agreement); and it is expr2ssly understood and agreed
that GECC shall pe under no obligation ro satisfy or otherwipe
release the GECC Mortgage and the other recorded Loan Documents
or any of the Collateral until the paymenc in full of all amounts
payable to GECC under this Note, the Othatr Nnte and the other
Loan Documents, including, but not limited to. &)l Principal Sum,
Bage Interest, Deferred Interest, Post-Defaulv Interest [(if

applicable) and Participation Interest,
16. Paymente aund Compytations. Borrower hereby agrees

that:

{a) All payments on account of the Loan or this Note
shall be made not later than noon (New York time) on the day
when due in lawful money of the United States in same day or
other immediately available funds and are payable at GECC's
coffice at 260 Long Ridge Road, Post Office Box 8308,
Stamford, Connecticut 06904-8308, or at such other place as
GECC shall notify the Borrower in writing; and

(b) All computations of interest on a day-to-day basis
shall be made by GECC on the basis of a year of three

-8-
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hundred sixty (360) days for the actual number of days
elapeed in the period for which such interest is payable
(i.e. interest for each day any principal is outstanding
gehall be computed at the applicable annual interest rate

divided by 360).

17, VYoluntary  Prepayment. This Note may be
voluntarily prepaid in whole or in part without premium or
penalty; provided that {(a) any voluntary prepayment shall be
preceded by not leas than 30 days prior written notice from
Borrower to GECC; (b) prepayments shall be applied in accordance
with the provisions of Section 18(a) of Noe I and (¢) prepayments
connctituting Deferred Interest, Participation Interest and
Additional Interest shall not be deemed a prepayment and shall be
paid wirbout premium or penalty and shall be paid as herein

provider.

14, Application of Payments. Borrower agrees that:

(a) ALl npayments received by GECC under this Note
shall be applied by GECC in accordance with the provisions
of Section 19(&) of Note I; and

(b) Notwithstanding anything to the contrary herein
contained, in the evint that there ghall have occuired an
Event of Default, GECC in its discretion, may apply any
payment under this Note in guch order and manner as GECC in

ite sole discration may dasm appropriate.

19, Late Paymepnt. In tns svent Borrower fails to make

any pavment due under this Note within ten (10) days after the
same shall become due, whether by accelaration of payment or
otherwipe, GECC, in addition to Post-Lefrnult Interest and its
rights set forth in Section 20 hereof, may ur its option impose
a late charge on Borrower, payable upon derand, equal to the

greater of:

(a) The amount resulting from applying :he rate of
Pogt-Default Interest, computed from the date epush payment
was due and payable to the date of receipt of such payment
by GECC in good and immediately available funds, ‘or

{b} An amount equal to Five Percent (5%) of the amount
of such past due payment notwithstanding the date on which
such payment is actually paid to GECC;

provided, however, that if any such delinguency charge under
Subsections (al or (b} cf this Section 19 is not recognized as
liguidated damages for such delinguency (as contemplated by
Borrower and GECC), and is deemed to be interest in excess of the
Maximum Amount, the amount actually collected by GECC in excess

-9-

1628040




UNOFFICIAL COPY

of such lawful amount shall be applied in accordance with the
provisions of Section 25 hereof.

20, Acceleration of Indebtednesg. In the event thar:

{a) Borrower fails to pay any installment of principal
and/or interest on this Note or the Other Note, within ten
(10) days of the due date thereof {which ten (10) day period
ghall be concurrent with and not i1 addition to the ten {10)
day grace period described in Section 2,01 of the GECC
Mortgage and with and not in addition to any grace period
provided for in the Loan Agreement); or

{b) There shall occur any "Event of Default" as
delined in the Loan Agreemant;

then and i any such event, the Principal Sum evidenced hereby
and all intedeat accrued thereon and all charges and fees which
are part of tne loan and any other sums advanced by GECC under
this Note and the Gther Note, the Loan Agreement and the other
Loan Documents aiid .all Participation Interest and Additional
Interest as provided for in Note I shall, at the option of GECC,
and without notice, (femand or presentment for payment to
Rorrower, or any other Perpon, at once become due and payable and
may be colliected forthwitil, regardleas of the stipulated date of
maturity, anything herein or {a the other Loan Documents to the
contrary notwithstanding, all without any relief whatever from
any valuation or appraisement lzws; and payment thereof may be
enforced and recovered in whole cr in part at any time by one or
more of the remedies provided to GECC in this Note and the Other
Note, the Loan Agreement, the GECC Mcicgage, in any of the other
Loan Documents, or by such other rightr and remedies which GECC

may have at law, equity or otherwise.

21. Expenses and Costs of Collectiss. Borrower agrees

that:

(a) Borrower shall pay for all costs and expenses
(including without limitation, documentary taxee , intangible
taxes, mortgage taxes, recording charges, title ipsurance
premiums and reasonable attorneys’ fees and disburisaments)
incurred by Borrower and GECC in connection with the prep-
aration, modification, consolidation and recordation of the
Loan Documents and any additional principal advanced under
the Loan Documents in excess of the principal amount of this

Note and the Other Note; and

(b} Borrower shall also pay all coste and expenses of
collection incurred by GECC, in addition to principal, in-
tarest and late or delinquency charges (including, without
limitation, court costs and reascnable attorneys’ fees and
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disbursements through and including any appellate proceed-
ings and any special proceedings) and including all costs
and expenses incurred in connection with the pursuit by GECC
of any of its rights or remedies referred to herein or the
protection of or realization of collateral or in connection
with any of GECC's collection efforts, whether or not suit
on this Note, on the Other Note, on any of the other Loan
Documents or any foreclosure proceeding is filed;

and all such costs and expenses shall be payable on demand and
also shall be secured by the GECC Mortgage and all other Security
Documents and Collateral at any time held by GECC as security for

Boriover's obligations to GECC.

22, No Wajiver or Oral Modificarion. Borrower agree

that:

(a) > No fallure on the part of GECC to exercise any
right ar -remedy hereunder, whather before or after the
happening «f & default, shall constitute a waiver of such
default, any furure default or of any other default;

(b} No failure to accelerate the debt evidenced hereby
by reason of defau't) hereunder, or acceptance of a past due
installment, or induvisonce granted from time to time shall
be construed to be a walver of the right to insist upon
prompt payment or to impose late or delinguency charges
thereafter or to impuse uuch charges retroactively, nor
shall it be deemed to be a novation by GECC of this Note or
the Other Note or as a reinsiztement by GECC of the debt
evidenced hereby or as a waiver-of such right of accele-
ration or any other right, nor - ove construed 8o as to
preclude the exercise of any right ‘which GECC may have,
whether by the laws of the state governing this Note, by
agreement or otherwise;

(c) Borrower and each endorser hereby expressly waive
the benefit of any statute or rule of law or 2quity which
would produce a result contrary to or in coniiict with the

foregoing; and

{(d} This Note may not be changed orally, but-only by
an agreement in writing signed by the party against whom
such agreement is sought to be enforced.

23. Yaiver of Certain Noticeg. To the fullest extent
permitted under applicable law, Borrower, for itself and its
guccessors and assigns, and each endorser, if any, of this Note,
for its heirs, successors and assigns, hereby waive presentment,
protest, notice of protest, demand, diligence, notice of dishonor
and of nonpayment, and waive and renounce all rights to the bene-
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fits of any statute or limitations and any moratorium, appraise-
ment, exemption and homestead rights now provided or which may
hereafter be provided by any federal or state statute, including,
but not limited to, exemptione provided by or allowed under any
federal or state bankruptcy or insolvency laws, both as to itself
and as to all of its property, whether real or personal, against
the enforcement and collection of the obligations evidenced by
thig Note and any and all extensions, renewals and modifications

hereof

24. Interest Not To Exceed Maximum Permitted By Law.
It iz the intention of the parties to conform sgtrictly to the
usury-and other laws relating to interest from time to time in
force, and all agreements between Borrower and GECC, whether now
existing ‘or hereafter arising and whether oral or written, are
hereby @uzcssly limited so that in no contingency or event what-
goever, wheilier by acceleration of maturity hereof or otherwise,
shall the amcuit paid or agreed to be paid to GECC, or collected
by GECC or foi the use, forbearance or detention of the money to
be loaned hereunder-or otherwise, or for the payment or perform-
ance of any covenant sr obligation contained herein, in the Other
Note, in the GECC Mortgage or in the Assignment of Rents or in
any other Loan Documence or in any other gecurity agreement given
to secure the indebtednaga of Borrower to GECC, or in any other
document evidencing, securing or pertaluing to the indebtedness
evidenced hereby, exceed the maximum amount permissible under
applicable usury or such other laws (herein called the "Maximum

Amount"); and

(a) If under any circumsrances whatsoever fulfillment
of any provision hereof or of tue GECC Mortgage, or any of
the other Loan Documents, at the time performance of such
provision shall be due, shall invelve transcending the

Maximum Amount, then ipgq facto, the okligation to be ful-
filled shall be reduced to the Maximum Fmcunt;

{b) For the purposes of calculating the-actual amount
of interest paid and/or payable hereunder, irn respect of
laws pertaining to usury or such other laws, 21l asums paid
or agreed to be paid to the holder hereof for the¢ use, for-
bearance or detention of the indebtedness of &Qcrrower
evidenced hereby, outstanding from time to time shall, to
the extent permitted by applicable law, be amortized, pro-
rated, allocated and spread from the date of disbursement of
the proceeds of this Note until payment in full of all of
such indebtedness, so that the actual rate of interest on
account of such indebtedness is uniform through the term

hereof; and

{¢) The terms and provisions of this Section 24 and
Section 25 hereof shall control and supersede every other

-12-
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provigion of all agreements bestween Borrower or any endorser
and GECC,

25. Prayment ip Excess of Maximum Amount. If under any
circumstances GECC shall ever receive an amount deemed interest
by applicable law, which would exceed the Maximum Amount, such
amount that would be excesgive interest under applicable usury
laws or such other laws shall be deemed a payment in reduction of
the Principal Sum and shall be soc applied or shall be applied to
the principal amount of other indebtedness secured by the GECC
Mortgage and not the payment of interest, or if such excessive
interost excaeds the Principal Sum, and any other indebtedness of
Bor¢uwer in favor of GECC, the excess shall be deemed to have
been 4 zayment made by mistake and shall be refunded to Borrower
or to any other person making such payment on Borrower’s behalf,

26 Governing Law and Consent to Jurisdiction. Bor-

rower hereby agrees that:

(a} 1In. .all respecte, including all matters of
construction and -nerformance, the obligations arising under
this Note shall be governed by and construed in accordance
with the laws of the State of Illinols, except to the extent
provided for in Section 11.2 of the Loan Agreement;

{b) Borrower does nereby irrevocably and uncondition-
ally submit to the perscnal jurisgdiction of the courts of
the State ¢f Illinois and tlix State of Colorado, as GECC may
deem appropriate, and do fuirher irrevocably and uncondi-
tionally stipulate and agree tiiut the Federal Courts in the
State of Illinois and the Statr-of Colorado, as GECC may
deem appropriate, shall (in addition to any jurisdiction of
courts of which GECC may elect to avail itself) have juris-
diction to hear and finally determine. zny dispute, claim,
controveray or action arising out of or connected (directly
or indirectly) with the Loan and the Loan Zocuments;

{c}) Borrower does hereby agree that finil judgments in
any action or proceedings shall be conclusive any way be en-
| forced in any other jurisdiction by suit on the Juzqgment or
in any other manner provided by law;

{d} Nothing in thim Note shall affect the right of
GECC to bring an action or proceeding against the
undersigned or ite property in the courts of any other
jurisdiction;

{e) To the extent that Borrower has or hereafter may
acgquire any immunity from jurisdiction of any court from
legal process (whether through service or notice, attachment
prior to judgment, attachment and aid of execution, execu-

-13-

¥62ESob0



UNOFFICIAL COPY




UNOFFICIAL COPY

tion or otherwige), with respect to the Borrower's property,
Borrower hereby unconditionally and irrevocably waives such
immunity in respect of its obligations under the Loan and

the Loan Documents; and

() The foregolng consent, in advance, to the juris-
diction of the above-mentioned courts is a material induce-

ment for GECC to make the Loan.

27, Borrower and GECC

intend that the relationsghip created under this Note, the Other
Not«, the Loan Agreement, the GECC Mortgage and all other Loan
Documznte be solely that of debtor and creditor or mortgager and

mortgegee, as the case may be; and accordingly:

ta) Nothing herein, in the Other Note, in the Loan
Agreemert, GECC Mortgage and other Loan Documents iB
intended -0 create a joint venture, partnership, tenancy-in-
common, oOr/ joint tenancy relationship among Borrower and
GECC, nor to grant GECC any interest in the Property or
other Collaterul other than that of creditor or mortgagee,
it being the intzat of the parties hereto that GECC shall
have no liability-viatsoever for any losses generated by or
incurred with respsc: to the Property or other Collateral
nor shall GECC have any.control over the day to day manage-
ment for operations of the Property or other Collateral;

(b) The terms and provisiong of this Section shall
control and supersede over ‘every other provision and all
other agreementge among Borrower And GECC;

{c) Borrower hereby agrees to iudemnify and hold GECC
harmless and defend GECC against any 2o3s or liability, cost
or expense (including, without limitation, reasonable attor-
neys' fees and disbursements) and all cialine, actions, pro-
cedures and suits arising out of or in connection with any
construction of the relationship of Borrow:r and GECC as
that of joint venturers, partners, tenants in-Ceamon, joint
tenants or any relationship other than that of debtor and
creditor, or any assertion that such a construction should
be made, and arisging out of a claim, assertion or lit.gation
directly or indirectly brought by, or on behalf of Borrower;

and

{d) The foregoing indemnity shall survive the repay-

ment of this Note and the satisfaction of the GECC Mortgage -

and shall continue g0 long as any liability for which the e~
indemnity is given may exist or arise. 8

$a

28. . Time is of the essence of this g

Note and of each provision in which time is an element. S
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29, _Trial. Borrower and GECC, by its
acceptance hereof, having been advised by counsel as to the
effect of this Section HEREBY KNOWINGLY, VOLUNTARILY AND INTEN-
TIONALLY WAIVE THE RIGHT TO A TRIAL BY JURY IN RESPECT OF ANY
LITIGATION BASED HEREON, ARISING OUT OF, UNDER OR IN CONNECTION
WITH THIS NOTE OR ANY OTHER LOAN DOCUMENTS CONTEMPLATED TO BE
EXECUTED IN CONJUNCTION HEREWITH, OR ANY COURSE OF CONDUCT,
COURSE OF DEALINGS, STATEMENTS {(WHETHER VERBAIL OR WRITTEN) OR
ACTIONS COF EITHER PARTY; THIS WAIVER BEING A MATERIAL INDUCEMENT

FOR GECC TO ACCEPT THIS NOTE.

30. patz of Performance. If the date for the perform-

ance u¢ any term, provision or condition (monetary or otherwise)
under ‘tiiis Note shall happen to fall on a Saturday, Sunday or
non-Busivens Day, the date for the performance of such term,
provision-or condition shall, at the opticn of Borrower or CECC,
be extended ‘ts the next wsucceeding Business Day immediately
thereafter occurring, with interest on the Note Balance at the
Base Interest xates provided in this Note to such next succeeding
Business Day if surh term, provision or condition shall result in

the extension of any wonetary payment due to GECC.

31. Regeipt/os Paymenk. Any payment which is made by
wire transfer or other imrediately available funde and which is

actually received by GECC grior to noon (New York time) shall be
deemed to have been received and cleared by GECC on the date of

receipt.

32. Binding upon $uccopgorg and Assldns. The pro-

visions of this Note shall bind Borruwer and its successors and
aggigns; provided, however, that nothing herein shall be con-
strued as permitting Borrower to take ary oactlon in violation of

the GECC Mortgage.

33. Risclaimer. The Loan Docunents are intended
polely for the benefit of Borrower and GECC anc no third party
shall have any rights or interest in any provicior. of the Loan
Documents or as a result of any action or inaction of GECC in

connection therewith; and:

(a) Without limiting che generality cof the for=jgoing,
any and all obligations to make Advances are imposed-solely
and exclusively for the benefit of Borrower and Permitted
Transferees who may acquire title to the Property and no
other person (including, but not limited to, Borrower'
succesgsors, agsigns or successors in title to the Property
(other than such Permitted Transferees), or any portion
thereof, any creditor of Borrower or any representative of
Borrower) shall have standing to require satisfaction and
compliance with such obligations; and

-15-
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(b) Any actions taken by GECC or any representative of
GECC (to review plans and specifications, to inspect the
Property or improvements, or otherwipe) are solely for
GECC's protection and neither the Borrower nor any other
Person shall be entitled to rely upon any such action.

34, : . GECC may pell and transfer the
Loan, or this Note or the Other Note and the Loan Documents in
whole or in part, or may grant participation therein; and in
connection therewith:

(a) Borrowes hereby authorizes GECC to disclose to any
prospective purchaser or participant of any part of the
uran, any financial or other information pertaining to the

Beirower or the Property;

{py- GECC ghall have the right from time to time to in-
gpect ard to permit its designees (including appraisers con-
templateu in subsection (d) below and prospective purchasers
of or participants in the Loan) to inspect the Property at

all reasonable rimes;

(¢} GECC sha!l have the right at Borrower's expense
{which expense Boricwer hersby agrees to pay) to audit and
to permit its designeas (including appraisers contemplated
in subsection (d) below and prospective purchasers of or
participants in the Loan} to audit the books and records of
Borrower relating to the Picperty at all reasonable times;
and Borrower hereby agrees tu..nake avallable all such books

and records when requested by *aZlC; and

(d) GECC may, at ite own expeise, obtain appraisals of
the Property and the various parts (hereof; and Borrower
will cooperate and make available to auch appraiser such
information books and records as he or G4CC may request.

35. Prior Agreements. The Loan Docunents supersede
and cancel all prior loan applications, commitments, = agreements
and understandings, whether oral or written, with reppict to the
Loan, and all prior agreements and understandings are wzrged into

the Loan Documents,

36, Survival of Note. Notwithstanding anything to the
contrary contained in or inferable from this Note or any other
Loan Documents, the terms and provisions of this Note ghall
gurvive the release of the lien of the GECC Mortgage or any other
collateral granted by Borrower as security for this Note until
the payment in full to GECC of all outstanding principal of this
Note, the Other Note, Base Interest, Participation and Additicnal
Interest as provided for in Note I, or Post-Default Interest and
all other sums evidenced hersby or by the Other Note.

-16-
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37. Headings. The headings used in this Note are for
convenient reference only and shall not to any extent have the
effect of modifying, amending or changing the express terms and

provisions of this Note,

18. Severability. Wherever possible, each provision
of this Note shall be interpreted in such manner as to be effec-
tive and valid under applicable law, but if any provision of this
Note shall be prohibited by or invalid under guch law, such pro-
vigion shall be inetfective to the extent of such prohibition or
invalidity, without invalidating the remainder of such provision
or the remaining provisions of this Note.

+

39,
The Borcower and any endorsers, sureties, guarantors, Obligated

Parties and all others who are or may become liable for the pay-
ment hercel. (a) expressly consent to all extensions of time,
renewals, podtponements of time of payment of this Note or the
Other Note, oz other modifications hereof or thereof from time to
time {other thai mndificatione which increase the amount of the
Loan or cause Borrower to incur expenditures) prior to or after
the Maturity Date without notice, consent or consideration to any
of the foregoing, (0) expressly agree to any substitution,
exchange, addition or ralease of any party or person primarily or
gecondarily liable heress, and (c¢) expresesly agree that GECC
shall not be required first cc institute any suit, or to exhaust
its remedies against the una=reigned or any other person or party
to become liable hereunder or against the other Loan Documents in
order to enforce the payment ot .chiis Note or the Other Note,

40, ar.~~ The rules of consatruction
set forth in Section 1.4 of the Loan Agreement shall be applica-
ble hereto and shall govern the interpratation hereof,

41, “aference is hereby
made to the provisions of the other Loan (Documents for a
description of the further rights of GECC, it being understood

and agreed that:

' (a} The GECC Mortgage, the QOther Note aus the Loan
Agreement, among other things, contain provisionr for the
acceleration of the maturity hereof upon the happening of

certain stated events; and

(b) Reference is hereby made to the Loan Documents for
a statement of the terms, provisions, conditions contained
therein and the rights and remedies afforded thereby.

42, Bage Interest

upon each Advance shall commence to accrue as at the date of
disbursement thereof by GECC by wire transfer notwithstanding
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whether Borrower shall receive the benefit of such monies as of
such date and even if such monies are held in escrow pursuant to
the terms of any escrow arrangement Or agreement; and:

(a) Advances shall be deemed advanced first upon Note
I until the outstanding Note Amount thereof shall reach
$15,000,000.00 and thereafter Advances upon the Loan in
excess of $315,000,000.00 shall be deemed advanced upon Note

I1;

{b) If requested by Borrower in writing, all Advances
under this Note and the Other Note which are made to
asurrower (and not to GECC or directly to any Third Partyl
gial) be made by wire transfer pursuant to such written wire
transfer instructions as may be provided by Borrower to
GECC.  for which instructions Borrower shall have sole

regsponsicility;

(¢}~ When monies have hesn disbursed by wire transfer,
then such mcnies shall be considered advanced at the time of
the transmiseior-of the wire, rather than at the time of
receipt thersof by the receiving bank; and

(d) With regarn to the repayment of the Loan, Bame
Interest ghall continue to accrue on any amount repaid until
guch time as repayment hiés been received and cleared by

GECC,

43, Notices. Notices #lisll be given as provided for
in the Loan Agreement.

44, .. Except as set forth in

the proviso to this Section, neither Borrowsr nor any person who
is a partner or shareholder of Borrower or.auy Permitted Trans-
feree shall under any circumstance be personally liable for
repayment of any of the principal of, interest or, or late charge
or other charges or fees, inciuding attorneys’' fezo, due here-
under or under the Loan, or for any deficiency judoment which
GECC may obtain after foreclosure or other realizatiou upen the
Collateral (as defined in the Loan Agreement) securing the Loan
or for the performance of any other obligation under tae Loan

Documents, provided that:

(a} Persons (herein called "Obligated Parties") who
are Borrower, any Permitted Transferee who shall acguire
title to the Property, any and all principal shareholders or
general partners of any such Permitted Transferees and any
Person who by separate instrument shall undertake the
obligations of Obligated Parties, shall be personally
responsible for any liability, lose or damage (including
reasonable attorneys’' fees and disbursements, but excluding

<18-
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principal and interest payable hereon except in the caase of
fraud in inducing GECC to make the Loan):

{1) Arising out of any fraud or material
mierepresentation, migapplication of insurance
proceeds, condemnation awards, security deposits or
trust funde in violation of applicable law or the
provisions hereof or any other Loan Document;

(ii) Arising out of the failure by such Obligated
party to comply with the provisions hereof, or of the
GECC Mortgage, prohibiting the sale or further encum-
bering any portion of the Property;

(111) Arising out of willful attempts by such
thligated Party to interfere with GECC’e rights under
thiz. Loan Documents or the Collateral, (as defined in

the Loan Agreement) ;

(iv) .~Arieing out of the failure of an Obligated
Party t¢ preserve, protect and maintain the Property
and to apply the proceads of rents and other income of
the Collateral toward the costs of maintenance and
operation of (_the Property and debt service upon
indebtedness permnitted under the Loan Documents;

(v} Arieing out of waste or the willful
destruction or willful damage by such Obligated Farty
or Affiliated Entity thereof to the Property, or to the
electrical, plumbing, hkeating or air conditioning
systems or alevators of thi Property;

(vi] Incurred by GECC in -connection with any
claim, demand, order, consenc  decree, settlement,
judgment or verdict arieing in <Counection with the
manufacture, spilling, leaking or otner placement or
release in, on or about the Property cf a hazardous or
toxic waste, waste product or substance a» defined in
42 U.S.C. § 9601 or as defined in any ctonor statute,
rule or regulation governing such waste, wagcz products
or substances, as and to the extent set forth in the
geparate Hazardous Substances Indemnity Adreenment or
Agreements delivered as provided for in the Loan
Agreement;

(vii) Arising out of Borrower’ collection of
rentals for pariods of more than one (1) month in
advance under leases of the Property;

(viii) Arising out of the receipt by Borrower of
monies in connection with the modification of any
existing or future leage or the entering into of a new

y6tSovad
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lease in violation of the applicable provisions of any
Loan Document; or

{ix}) Resulting from any claim, demand, determina-
tion, judgment, verdict or holding that rhe relation-
ghip of Borrower and GECC is that of joint venturers,
partners, tenants in common, joint tenants or any
relationship other than that of debtor and creditor and
arieing out of a claim, assertion or litigation brought
by Borrower, or any of its general partners or Affili-
ated Entities other than a Person who is not an offi-
cer, director or employese of an Affiliated Entity,
excluding a claim, assertion or litigation brought by
a trustee in & bankruptcy proceeding of Borrower not
insrituted by Borrower or by an Obligated Party;

f¥~ The foregoing limitations on personal liability
with rerpact to the Loan shall not impalr the validicy of
thig Note, the Other Note, the Loan or the lien on or
gecurity incercst in the Collateral or the right of GECC as
mortgagee or ‘secured party to forecloge and/or enforce the
mortgage lien ¢r security interest or other interest in the
Collateral, the Property or any part thereof provided by the
Loan Documents after the occurrence of an Event of Default;

{c) In the even: any Person, including any Borrower or
partner, shareholder, director or Affiliated Entity of a
Borrower, shall have guaranceed all or part of any aspect of
the Loan or shall have inderwified GECC, by separate written
guarantee or indemnification agreement, none of the fore-
going limitations on the perscna) liability of Borrower or
the Obligated Parties or other Peiaon for payment of the
Loan or other obligation shall modify. diminish or discharge
the personal liability created by Ou provided for in any
guch guarantee or indemnification agreement; and

(d} Nothing herein shall be deemed t¢ be a waiver of
any right which Mortgagee may have under Sections 506(a}l,
506(p), 1111(b) or any other provision of the Bankruptcy
Reform Act of 1578 or any successor thereto aor similar
provisions under applicable state law to file alclaim for
the full amount of the debt owing to GECC by Borrover or to
require that all Collateral shall continue to secure all of
the indebtedness owing to GECC in accordance with the Loan

Documents.
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IN WITNESS WHEREOF, Borrower hag executed this instru-
ment by its duly authorized signatories on the date first above

written,

W.R. SQUTHFIELD ASSOCIATES LIMITED
PARTNERSHIP, an Illinois limited
partnership

By:
Edward W. Ross, general
partner

By: Trust Created by Jerrold
Wexler Daclaration of Trust
dated October 15, 1990,
general partner

By:

Howard R. Koven,
Trustee

By:

Philip Rootberg,
Trustee

Being all of its general partners

I6ZvS0t0
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