He
[
;-
o
(v}
oy |
[
[ ]
3
b

1 g
pd
%
o
Wy
..

UNOFFICIAL COP

MORTGAGE
BY

ZMA Oav Lawnll, LLC,

Doc#: 0410010112
Eugene “Gene" Moore Fee: $82.00

Cook County Recorder of Deeds
Date: 04/09/2004 12:45 FM Pg: 1 of 30

AN ILLINOIS LIMITER-ZYABILITY COMPANY

TO AND FOR THE BENLYIT OF

MERCANTILE NATIONAL BANK OF INDIANA,

A NATIONAL BANKING ASSOCIAT(AN




W % NS M R W N

11
12.
13.
14.
15,
16.
17.
18.
19.
20.
21.
22,
23.
24.
25,
26.
27.
28.
29.

0410010112 Page: 2 of 30

UNOFFICIAL COPY

TABLE OF CONTENTS
TH1E orrveeseesssnersssssasssssssessenessssnsstsssstesaonss 13as nesEsSEsETRSTIT S HOLSEAERLESHSLSS AU IR LIS ISR LRI SIS S 1 00 2
Maintenance, Repair and Restoration of Improvements, Payment of Prior Liens, etc.. 2
Payment of Taxes and ASSESSHENLS. cuiwerssirresiscsares riebsssresrssesasssasbtsanesavanebsasstaserass 3
Y PR L T —s———————EEEEERESLEES PR 3
Mortgizee's Interest In and Use of DePOSILS. cuumunceessssmmsssremsssssssersssosssasssmussessasermieents 4
THSHEGIC i nesesessssssrssssnsessasssssasarasenssssarsnsansossntstsassersesenssssissssnsss sereseerasasrsssssasbererasesnnstens 4
Condemnation «.auuesisessissser sestasesesveresereretstsareR TSR YS bR RO TR OR S veransssnssnssenese w0
Stamp Tax.......... A S— rassreresisnsasesees reetenrenesrestasssreItoUsIRISELaRSRSSNSRRS SIS RTSRE RIS PRSI Y T
(Intentionally Deleted] Jimmmmisimsmmmmssssscrassessasssommssssmmsisesessissssissssssimssanieersses e 7
Effect of Extensions 0f Time. umermssesssssssssssismmmassisssssssssstnismmssesssisiunmmsessesesness 7
Effect of Changes in Laws Regaiding TAXALION. overecreniisissorsssssasanssssreanssnisnransaras crssresssnane 7
Mortgagee's Performance of Defculted Acts and Expenses Incurred by Mortgagee..... 8
Mortgagee's Reliance on Tax Bills aid £C1aims for LIEnS..esemmmessersisssesisrssn 8
Event of Default; Accelertion. .....uiss: e eererrersssasastistraensarssnesasenasssrirsasaraten crasensane 9
BUSINESS PUIDOSE. oovsovssresisormessssssassssssssssssssssisss b assasssastossnssssssasmmsssssssssstasanssissssssssssesees 10
Foreclosure; Expense of LiliatioN. ... fonisinnenestisssimssinissmsmcsisssssisisien: 10
Application of Proceeds of Foreclosure Sale...uceiis ) YR I—— 11
ADPPOIRIMENt Of RECEIVET rrmrmnissiisssssimmsssssmessasssssssissnsessii siidensmmasssasmmossissasssssiansasess 11
Mortgagee's Right of Possession in Case of Defantlt.....ouvnnssraisionassassssssssnenssarsiassarens 11
Application of Income Received by Mortgagee. .o.....ovveuve: SRS A R— 12
Rights CUIIIALIVE. couuervsserisssssserssssssssesmsismssssssonssssssssassssssimssssassisssssessnsssiagionsinsases crsrores 13
Mortgagee's Right of INSPECHOR. wuwveveniessssvosssssmsmsnisrssssaserssssssnassusirsssnssnanssiisnssssissisies 13
Disbursement of Insurance or Eminent Domain Proceeds. ........ —————— 13
Release Upon Payment and Discharge of Mortgagor's ODligations. .....seeesssrsessssassses 15
INOLICES. cvvuvscsraressenrassosees reersarertstessentstesteRIstY SSRISLESIEIRIeNORAETARSaE RS HASRIPEES RO RSRS S A SRS TSRS R S SR 2 0 15
WAIVEr Of DefensSes. . msssrasssssinssssssnsersssssonsasssassrssssssisssassanssmassssinsiarassassiasisssississsens: 16
WRIVEE Of RIGALS. cconsvrssrsrrvisromsesssssensassssstsssasssssassstssassmsssesessstssssssssansemsmussrssasssessesssssssisess 16
Transfer of Premises; Further EHCUMDBIANCE. covvvivevcnscirnemseirnmsrarisssmsrcsssssniasssssnsarmssase 17
Expenses Relating to Note and Mortgage. .o.ewcsssirscsssnsnrssssconss ressssansnssesannes 17
i




30.
31
32,
33.
34.
35.
36.
37,
38.
39.
40.

0410010112 Page: 3 of 30

UNOFFICIAL COPY

Financial StAteMents. ..ussairssarssssssssosssasassnssasossorsan SO ISR o—1.1
Statement of INAEBIEANESS. vewvurcsissirsumiissssssssscenissssmsssmssmssssssrassaser wresaesanaer 19
FUFther TRSTIUIERES. .vvuvecescessissrssssssssorsnssasassosessssrssssnsmsstosssssssssescsssssasssssssssessisssorensensas 19
Additional Indebtedness SECUTEd. ...mennimsisiressorsiasusenassssinsistssnstssssmasssrenessisnsssanes 19
DY 1L R ——————EEE SRR ER 19
Waiver of Rights of Redemption and Reinstatement. v T R
Subordination of Property Manager's Lien. .....cvecsees: erememvassesseretsasR TSR SRS PO SO VRSB R SRR 0S 20
Fixizove Filing. .. vesssasassasnsaaaense reeeerearasentssiastesaserrOEEtaLOrIENINSRISNR SRS SIS RS ASE SRS R USSR SRS RS R S S 20
Compliarce with Environmental LAWS. cveeesesssssssssosmsssrssmissssessississasiasees vesssrsasanens 20
Compliance with IROIS LAW. . wvimisrsssssssnsesssssmsssssinsssssrssssssissesmssssssisssessiarsesresses 21
Miscellaneous. <. ...ovevns rersssssssansrsaasanaes reesserentersteNeeITITeYSOIIIEISSSRISR I RO O SRS RS SRS SS E AR ISR VRSO W21
(8)  SUCCESSOTS AN ANSIEIS. covvrussnsrcsssssasssssmsemsmmsamssssessstsssssasssssmmmarasesesasssssissssstbisss st assasssasves 21
(b) Invalidity of Provisions; Governing Law. cucmrsssmmsrmresssssussmssssmmmnsssssssmrenses 21
(¢} Municipal and Zoning Peouirements. sieremsssssssesermmmmmmsssssssssssssssasssssessesststmanassies 22
(d) Rights of Tenants. ...couuennies e rversasessasnensasesstsbeOnssEsR RSO L LA RE SRS SRR ST SRS IR SRR RO E SRS SAR TR YS 22
(e) Option of Mortgagee t0 SUDOTAINALY, cuumvuummmrisussncssssesssimasssssmarmmmessssssacasssssssemmmnssossermsaases 22
()  MoOTtgagee il POSSESSION.riummiomcrmmssmnibossinssrmmtinesssarsssssassssssrsnsssissssssssssriressisesssssrassmseussaenes 22
(g) Relationship of Mortgagee and MOTTZaZ0Ls onrrsissmerrsmmmsmmmmisssmsessmssessssesisansasenisssesess 22
(h)  Time of the ESSEICE. ouumemmmmeissssrmsscsssmsnssssrebn sosinussestistsssssnssssasmmmassssammasssssiissusssssssssensioss 23
(i) NO METZEL. svererrsssassassrssssrssasmssssassammessisssssessensssssess [vovarslvasrenmasnsssassssnosssonsnssonssssensansastsssasss 23
()  Maximum Indebtedness. .ucvsemsssrmmrsemsssssssessssnssrans oo ssseesssonssansrinssinsnsasesssonnraesassssons 23
(x) Waiver of Right to Jury Trial. crssisscsicmseseinenscisfcone PSS 23
- Wi

i




0410010112 Page: 4 of 30

UNOFFICIAL COPY

This space reserved for Recorder’s use only.

MORTGAGE

THIS MORTGAE is made as of the y 3[ b“LJday of March, 2004, by ZMA OAK
LAWN II, LLC, an Hliriojs_limited liability company, c/o Mid-America Investment &
Development Company, Two Mid-America Plaza, Suite 604, Oakbrook Terrace, Illinois 60181-
4713 ("Mortgagor"), to and for the benefit of MERCANTILE NATIONAL BANK OF
INDIANA, a national banking association, 5243 Hohman Avenue, Hammond, Indiana 46320

("Mortgagee"):
RECITALS:

A. Mortgagee has agreed to loan to Moitzagor the principal amount of Two Million
Five Hundred Thousand Dollars ($2,500,000.00) (the "Loan"). The Loan shall be evidenced by

"

a certain Mortgage Note of even date herewith (the-"Xote") made by Mortgagor payable to

Mortgagee in the principal amount of the Loan and due o later than April 1, 2006, unless
extended to April 1, 2008 pursuant to the provisions of the Note

B. A condition precedent to Mortgagee's extension of the J.oan to Mortgagor is the
execution and delivery by Mortgagor of this Mortgage.

NOW, THEREFORE, for good and valuable consideration, the receip* aud-sufficiency of
which are hereby acknowledged, Mortgagor agrees as follows:

Mortgagor hereby mortgages, grants, assigns, remises, releases, warrants and conveys to
Mortgagee, its successors and assigns, the real estate Jegally described on Exhibit A attached
hereto (the "Real Estate"), together with the other property described in the following paragraph
(the Real Estate and property being hereinafter referred to as the "Premises") to secure: (i) the
payment of the Loan and all interest, late charges and other indebtedness evidenced by or owing
under the Note or any of the other Loan Documents (as defined in the Note) and by any
cxtensions, modifications, renewals or refinancings thereof; (ii) the performance and observance
of the covenants, conditions, agreements, representations, warranties and other liabilities and
obligations of Mortgagor or any other obligor to or benefiting Mortgagee which are evidenced or
secured by or otherwise provided in the Note, this Mortgage or any of the other Loan
Documents; and (ii) the reimbursement of Mortgagee for any and all sums expended or
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advanced by Mortgagee pursuant to any term or provision of or constituting additional
indebtedness under or secured by this Mortgage or any of the other Loan Documents, with
interest thereon as provided herein or therein.

Tn addition to the Real Estate, the Premises hereby mortgaged includes all buildings,
structures and improvements now or here-after constructed or erected upon or located on the
Real Estate, all tenements, easements, rights-of-way and rights used as a means of access thereto,
all fixtures and appurtenances thereto now or hereafter belonging or pertaining to the Real
Estate, and all rents, issues, royalties, income, revenue, proceeds, profits, security deposits and
all accounts relating to the Premises and all other benefits thereof, and any after-acquired title,
franchise, rlicense (but only to the extent any franchise or license is assignable) and the
reversions or temainders thereof, for so long and during all such times as Mortgagor may be
entitled thereta {which are pledged primarily and on a parity with said Real Estate and not
secondarily), aid-elt machinery, apparatus, equipment, appliances, floor covering, furniture,
furnishings, supplies, aaterials, fittings, fixtures and other personal property of every kind and
nature whatsoever, and Al proceeds thereof, now or hereafter located thereon or therein and
which is owned by Mortgagor, All of the land, estate and property hereinabove described, real,
personal and mixed, whether-or not affixed or annexed, and all rights hereby conveyed and
mortgaged are intended so to be (s a'unit and are hereby understood, agreed and declared, to the
maximum extent permitted by law, fo form a part and parcel of the Real Estate and to be
appropriated to the use of the Real Estate. and shall be for the purposes of this Mortgage deemed
10 be conveyed and mortgaged hereby; provided, however, as to any of the property aforesaid
which does not so form a part and parcel of the Real Estate, this Mortgage is hereby deemed also
to be a Security Agreement under the Uniforr Commercial Code of the State of Indiana (the
"Code") for purposes of granting a security interesi in such property, which Mortgagor hereby
grants to Mortgagee, as secured party (as defined in the Lode).

TO HAVE AND TO HOLD the Premises unto Mortgagee, its successors and assigns,
forever, for the purposes and uses herein set forth, together with-all right to retain possession of
the Premises after any Event of Default (as hereinafter defined).

IT IS FURTHER UNDERSTOOD AND AGREEL THAT:
1. Title.

Mortgagor represents, warrants and covenants that (a) Mortgagor is the holdey of the fee
simple title to the Premises, free and clear of all liens and encumbrances, except those liens and
encumbrances described on Exhibit B attached hereto (the "Permitted Exceptions”); and (b)
Mortgagor has legal power and authority to mortgage and convey the Premises.

2. Maintenance, Repair and Restoration of Improvements, Payment of Prior

Liens, etc.

Mortgagor shall or cause any tenant under a lease approved by Mortgagee to: (a)
promptly repair, restore or rebuild any buildings or improvements now or hereafier on the
Premises which may become damaged or be destroyed; (b) keep the Premises in good condition
and repair, without waste, and free from mechanics' liens or other liens or claims for lien, except
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that Mortgagor shall have the right to contest by appropriate proceedings the validity or amount
of any such lien if and only if Mortgagor shall, within thirty (30) days after the filing thereof, (i)
place a bond with Mortgagee in an amount, form, content and issued by a surety reasonably
acceptable to Mortgagee for the payment of any such lien or (ii) cause the title company which
has issued the loan policy of title insurance to Mortgagee insuring the lien of this Mortgage to
issue an endorsement thereto insuring against loss or damage on account of any such lien; (c)
immediately pay when due any indebtedness which may be secured by a lien or charge on the
Premises superior or inferior to or at parity with the lien hereof (no such superior, infetior or
parity lien to be permitted hereunder without the prior written consent of Mortgagee), and upon
request exhibit satisfactory evidence of the discharge of any such lien to Mortgagee; (d)
complete 7ithin a reasonable time any buildings or any other improvements now or at any time
in process of construction upon the Premises; (¢) comply with all requirements of law, municipal
ordinances and-zestrictions of record with respect to the Premises and the use thereof, including
without limitatioti, taose relating to building, zoning, environmental protection, health, fire and
safety; (f) make no matecial alterations to the Premises or any buildings or other improvements
now or hereafter construited thereon, without the prior written consent of Mortgagee not to be
unreasonably withheld or délayed; (g) not suffer or permit any change in the general nature of
the occupancy of the Premises without the prior written consent of Mortgagee; (h) not initiate or
acquiesce in any zoning reclassiiication without the prior written consent of Mortgagee; (i) pay
each item of indebtedness secured by fnis Mortgage when due according to the terms of the Note
and the other Loan Documents; and (i) 2uly perform and observe all of the covenants, terms,
provisions and agreements hercin, in the Nofz and in the other Loan Documents on the part of
Mortgagor to be performed and observed. " As used in this Paragraph and clsewhere in this
Mortgage, the term "indebtedness" shall mean sa include the principal sum evidenced by the
Note, together with all interest thereon and all othcr-amounts payable to Mortgagee thereunder,
and all other sums at any time secured by this Mortgags.

3. Payment of Taxes and Assessments.

Mortgagor shall or cause any tenant under a lease appre ved by Mortgagee to pay all
general taxes, special taxes, special assessments, water charges, scwer service charges, and all
other liens or charges levied or assessed against the Premises, or any interest therein, of any
nature whatsoever when due and before any penalty or interest is assessed, anJ. at the request of
Mortgagee, shall furnish to Mortgagee duplicate receipts of payment therefor. . If any special
assessment is permitted by applicable law to be paid in instaliments, Mortgago: shall have the
right to pay such assessment in installments, so long as all such installments are pa.d-prior to the
due date thereof. Notwithstanding anything contained herein to the contrary, Mortgagor shall
have the right to protest any taxes assessed against the Premises, so long as such protest is
conducted in good faith by appropriate legal proceedings diligently prosecuted and Mortgagor
shall furnish to the title insurer such security or indemnity as said insurer requires to induce it to
issue an endorsement, in form and substance acceptable to Mortgagee, insuring over any
exception created by such protest.

4. Tax Deposits.

Upon the occurrence of an Event of Default beyond any applicable notice and cure period
hereunder upon request of Mortgagee, Mortgagor covenants to deposit with Mortgagee on the
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first day of each month until the indebtedness secured by this Mortgage is fully paid, a sum equal
to one-twelfth (1/12th) of 105% of the annual taxes and assessments (general and special) on the
Premises, as reasonably determined by Mortgagee. Upon the occurrence of an Event of Default
beyond any applicable notice and cure period hereunder upon request of Mortgagee, Mortgagor
shall also deposit with Mortgagee an amount of money which, together with the aggregate of the
monthly deposits to be made pursuant to the preceding sentence as of one month prior to the date
on which the next installment of annual taxes and assessments for the current calendar year
become due, shall be sufficient to pay in full such installment of annual taxes and assessments, as
estimated by Mortgagee. Such deposits are to be held without any allowance of interest and are
to be used for the payment of taxes and assessments on the Premises next due and payable when
they becore due. Mortgagee may, at its option, pay such taxes and assessments when the same
become due =il payable (upon submission of appropriate bills therefor from Mortgagor) or shall
release sufficient funds to Mortgagor for the payment thereof on or before ten (10) days prior to
the due date of sucrriaxes and assessments. If the funds so deposited are insufficient to pay any
such taxes or assessrien's for any year (or installments thereof, as applicable) when the same
shall become due and pavz=ble, Mortgagor shall, within ten days after receipt of demand therefor,
deposit additional funds as in¢y be necessary to pay such taxes and assessments in full. If the
funds so deposited exceed the‘amount required to pay such taxes and assessments for any year,
the excess shall be applied toward subsequent deposits. Said deposits need not be kept separate
and apart from any other funds of Mo:teagee. The foregoing will not be required if a tenant or
tenants at the Premises is required to pay the taxes and assessments and is not in default of their
obligation to pay same.

5. Mortgagee's Interest In and Use +f Deposits.

Upon the occurrence of an Event of Default Leyond any applicable notice and cure
period, Mortgagee may, at its option, apply any monics at the time on deposit pursuant to
Paragraph 4 hereof toward any of the indebtedness secured herchy in such order and manner as
Mortgagee may elect. When such indebtedness has been fully pid, any remaining deposits shall
be returned to Mortgagor. Such deposits are hereby pledged ss additional security for the
indebtedness hereunder and shail not be subject to the direction or-control of Mortgagor.
Mortgagee shall not be liable for any failure to apply to the payment o1 taves, assessments and
insurance premiums any amount so deposited unless Mortgagor, prior to the eccurrence of an
Event of Default, shall have requested Mortgagee in writing to make applicatior ot such funds to
the payment of such amounts, accompanied by the biils for such taxes, assessments and
insurance premiums and, thereafter, Mortgagee shall pay such taxes and assessments using such
funds, on or prior to the applicable due date. Mortgagee shall not be liable for any act or
omission taken in good faith or pursuant to the instruction of any party.

0. Insurance.

(a) Mortgagor shall at all times keep, or cause to be kept, all buildings,
improvements, fixtures and articles of personal property now or hereafter situated on the
Premises owned or used by Mortgagor insured against loss or damage by fire and such
other hazards as may reasonably be required by Mortgagee, including without limitation:
(i) all-risk fire and extended coverage insurance, with vandalism and malicious mischief
endorsements, for the firll replacement value of the Premises, with agreed upon amount




0410010112 Page: 8 of 30

UNOFFICIAL COPY

and inflation protection endorsements; (i) if there arc tenants under leases at the
Premises, rent and rental value or business loss insurance for the same perils described in
clause (i) above payable at the rate per month and for the period specified from time to
time by Mortgagee; (iii) broad form boiler and sprinkler damage insurance in an amount
reasonably satisfactory to Mortgagee, if and so long as the Premises shall contain a boiler
and/or sprinkler system, respectively; (iv) if the Premises are located in a flood hazard
area, flood insurance in the maximum amount obtainable up to the amount of the
indebtedness hereby secured; and (v) such other insurance as Mortgagee may from time
to time reasonably require. Mortgagor also shall at all times maintain comprehensive
public liability, property damage and workmen's compensation insurance covering the
Preiaises and any employees thereof, with such limits for personal injury, death and
properiy damage as Mortgagee may reasonably require. Mortgagor shall be the named
insured-under such policies and Mortgagee shall be identified as an additional insured
party. Al policies of insurance to be furnished hereunder shall be in forms, with
companies, m.amounts and with deductibles reasonably satisfactory to Mortgagee, with
mortgagee clauses-attached to all policies in favor of and in form satisfactory to
Mortgagee, including & provision requiring that the coverage evidenced thereby shall not
be terminated or modified without thirty days prior written notice to Mortgagee and shall
contain endorsements tha’ no act or negligence of the insured or any occupant and no
occupancy or use of the Prémises for purposes more hazardous than permitted by the
terms of the policies will affect i< validity or enforceability of such policies as against
Mortgagee. Mortgagor shall deliver-all policies, including additional and renewal
policies, to Mortgagee, and, in the cas= of insurance about to expire, shall deliver renewal
policies not less than thirty days prior to thir respective dates of expiration.

(b)  Mortgagor shall not take out seperate insurance concurrent in form or
contributing in the event of loss with that requiied to be maintained hereunder unless
Mortgagee is included thereon as the loss payee or'an additional insured as applicable,
under a standard mortgage clause acceptable to Mortgagee aind such separate insurance is
otherwise acceptable to Mortgagee.

(c) In the event of loss of $500,000 or more, Mortgagor shall give prompt
notice thereof to Mortgagee, who shall have the sole and absolute iigh to make proof of
loss, provided that if the loss is reasonably expected to exceed the unjaid balance of the
Loan, Mortgagee will not settle a claim without Mortgagor’s prior written consent, which
consent shall not be unreasonably withheld. Mortgagee will not without' Mortgagor’s
consent, undertake a settlement for less than the replacement cost of the damaged
property, based on information reasonably available to Mortgagee. If such loss exceeds
$500,000 or if such loss is $500,000 or less and the conditions set forth in clauses (i), (ii)
and (i) of the immediately succeeding sentence are not satisfied, then each insurance
company concerned is hereby authorized and directed to make payment for such loss
directly and solely to Mortgagee. If and only if (i) such loss is $500,000 or less, (ii) no
Event of Default or event that with the passage of time, the giving of notice or both
would constitute an Event of Default then exists, and (iii) Mortgagee determines that the
work required to complete the repair or restoration of the Premises necessitated by such
loss can be completed no later than the 60" day prior to the maturity date of the Loan,
then Mortgagor may receive such payment directly. Mortgagee shall have the right, at its
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option and in its sole discretion, to apply any insurance proceeds received by Mortgagee
pursuant to the terms of this paragraph after the payment of all of Mortgagee's expenses,
either (i) on account of the unpaid principal balance of the Note, irrespective of whether
such principal balance is then due and payable, or (ii) to the restoration or repair of the
property damaged as provided in Paragraph 23 hereof, provided, however, that
Mortgagee hereby agrees to permit the application of such proceeds to the restoration or
repair of the damaged property, subject to the provisions of Paragraph 23 hereof, if (A)
no tenant at the Premises has the right to terminate its lease as a result of such damage to
the Premises, (B) Mortgagee has received satisfactory evidence that such restoration or
repair shall be completed no later than the date that is three (3) months prior to the
mziurity date of the Loan, and (C) no Event of Default beyond notice and cure periods, or
event (bat with the passage of time, the giving of notice or both would constitute an Event
of Defauit; then exists. If insurance proceeds are delivered to Mortgagor by Mortgagee
as hereinaiter, provided, Mortgagor shall repair, restore or rebuild the damaged or
destroyed portion of the Premises so that the condition and value of the Premises are
substantially the same as the condition and value of the Premises prior to being damaged
or destroyed. In theevent of the exercise of the power of sale of this Mortgage, all right,
title and interest of Mestgagor in and to any insurance policies then in force shall pass to
the purchaser at the foreclosare sale. At the request of Mortgagee, from time to time,
Mortgagor shall furnish Mo:toagee, without cost to Mortgagee, evidence of the
replacement value of the Premizes ~Notwithstanding the foregoing provisions, Mortgagee
agrees to make insurance proceeds avzilable to the restoration or repair of the Premises in
accordance with the provisions of anv lease, copies of which have been delivered to
Mortgagee and certified as correct copies by Mortgagor simultaneously with the
execution of this Mortgage, or in accordance with any future lease hereafter permitted at
the Premises in accordance with the terms and conditions of the Loan Documents. In no
event will Mortgagee retain that portion of insurance-oroceeds that is in excess of the
outstanding amount of the Loan.

7. Condemnation.

If all or any part of the Premises are damaged, taken or acquiccd, sither temporarily or
permanently, in any condemnation proceeding, or by exercise of the right ¢f erainent domain, the
amount of any award or other payment for such taking or damages mace 1 consideration
thereof, to the extent of the full amount of the remaining unpaid indebtedness secured by this
Mortgage, is hereby assigned to Mortgagee, who is empowered to collect and receive the same
and to give proper receipts therefor in the name of Mortgagor and the same shall be paid
forthwith to Mortgagee. Mortgagee will not agree to any settlement for such proceeds if the
amount of the award is reasonably likely to exceed the unpaid balance of the Loan without the
Mortgagor’s prior written consent, which consent shall not be unreasonably withheld. Such
award or monies shall be applied on account of the unpaid principal balance of the Note,
irrespective of whether such principal balance is then due and payable. Notwithstanding the
provisions of this Paragraph to the contrary, if any condemnation or taking of less than the entire
Premises occurs and provided that no Event of Default and no event or circumstance which with
the passage of time, the giving of notice or both would constitute an Event of Default then exists,
and if such partial condemnation, in the reasonable discretion of Mortgagee, has no material
adverse effect on the operation or value of the Premises, then the award or payment for such
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taking or consideration for damages resulting therefrom may be collected and received by
Mortgagor, and Mortgagee hereby agrees that in such event it shall not declare the whole of the
indebtedness hereby secured to be due and payable, if it is not otherwise then due and payable.
Notwithstanding the foregoing provisions, Mortgagee agrees (o make condemnation proceeds
available to the restoration or repair of the Premises in accordance with the provisions of any
lease, copies of which have been delivered to Mortgagee and certified as cotrect copies by
Mortgagor simultaneously with the execution of this Mortgage, or in accordance with any future
lease hereafter permitted at the Premiscs in accordance with the terms and conditions of the Loan
Documents. In no event will Mortgagee retain that portion of an award that exceeds the
outstanding amount of the Loan.

8. Stamp Tax.

If, by thé liws of the United States of America, or of any state or political subdivision
having jurisdiction cvzi-Mortgagor, any tax is due or becomes due in respect of the execution
and delivery of this Mertgage, the Note or any of the other Loan Documents, Mortgagor
covenants and agrees to pay,such tax in the manner required by any such law. Mortgagor further
covenants to reimburse Mortgagee for any sums which Mortgagee may expend by reason of the
imposition of any such tax. Notwithstanding the foregoing, Mortgagor shall not be required to
pay any income or franchise taxes of Mortgagee.

9, (Intentionally Deleted)

10. Effect of Extensions of Time.

If the payment of the indebtedness secured bersby or any part thereof is extended or
varied or if any part of any security for the payment of foe indebtedness is released, all persons
now or at any time hereafier liable therefor, or interested in ‘e Premises or having an interest in
Mortgagor, shall be held to assent to such extension, variativn or release, and their liability and
the lien and all of the provisions hereof shall continue in full forcc.any right of recourse against
all such persons being expressly reserved by Mortgagee, notwihistanding such extension,
variation or release.

11. Effect of Changes in Laws Regarding Taxation.

If any law is enacted after the date hereof requiring (i) the deduction of ‘an;~lien on the
Premises from the value thereof for the purpose of taxation or (ii} the impusition upon
Mortgagee of the payment of the whole or any part of the taxes or assessments, charges or liens
herein required to be paid by Mortgagor, or (iii) a change in the method of taxation of mortgages
or debts secured by mortgages or Mortgagee's interest in the Premises, or the manner of
collection of taxes, so as to affect this Mortgage or the indebtedness secured hereby or the
holders thereof, then Mortgagor, upon demand by Mortgagee, shall pay such taxes or
assessments, or reimburse Mortgagee therefor; provided, however, that Mortgagor shall not be
deemed to be required to pay any income or franchise taxes of Mortgagee. Notwithstanding the
foregoing, if in the opinion of counsel for Mortgagee it may be unlawful to require Mortgagor to
make such payment or the making of such payment might result in the imposition of interest
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beyond the maximum amount permitted by law, then Mortgagee may declare all of the
indebtedness secured hereby to be immediately due and payable.

12. Mortgagee's Performance of Defaulted Acts and Expenses Incurred by
Mortgagee.

If an Event of Default has occurred beyond any applicable notice and cure period,
Mortgagee may, but need not, make any payment or perform any act herein required of
Mortgagor in any form and manner deemed expedient by Mortgagee, and may, but need not,
make full or partial payments of principal or interest on prior encumbrances, if any, and
purchase, discharge, compromise or settle any tax lien or other prior lien or title or claim thereof,
or redeem from any tax sale or forfeiture affecting the Premises or consent to any tax or
assessment or/cure any default of Mortgagor in any lease of the Premises. All monies paid for
any of the purpuses herein authorized and all expenses paid or incurred in connection therewith,
including attorneys" fees, the costs of any environmental audit provided for in the Loan
Documents, and any cthir monies advanced by Mortgagee in regard to any tax referred to in
Paragraph 8 above or to pratect the Premises or the lien hereof, shall be so much additional
indebtedness secured hereby, and shall become immediately due and payable by Mortgagor to
Mortgagee, upon demand, and with 1aterest thereon at the interest rate provided in the Note then
in effect. In addition to the foregoing, any costs, expenses and fees, including attorneys' fees,
incurred by Mortgagee in connection wit.1{a) sustaining the lien of this Mortgage or its priority,
(b) protecting or enforcing any of Mortgagzee's rights hereunder, (c) recovering any indebtedness
secured hereby, (d) any litigation or proceedings affecting the Note, this Mortgage, any of the
other Loan Documents or the Premises, includtirg without limitation, bankruptcy and probate
proceedings, or (e) preparing for the commencemeri(-defense or participation in any threatened
litigation or proceedings affecting the Note, this Mortgzgs, any of the other Loan Documents or
the Premises, shall be so much additional indebtedn<ss secured hereby, and shall become
immediately due and payable by Mortgagor to Mortgagee, upon demand, and with interest
thereon at the interest rate provided in the Note. The interest‘2ccruing under this Paragraph 12
shall be immediately due and payable by Mortgagor to Mortgagee, and shall be additional
indebtedness evidenced by the Note and secured by this Mortgage.! Mortgagee's failure to act
shall never be considered as a waiver of any right accruing to Mortgages-on account of any
Event of Default. Should any amount paid out or advanced by Mortgagee bersunder, or pursuant
to any agreement executed by Mortgagor in connection with the Loan, be used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, any lien or encumtirance upon the
Premises or any part thereof, then Mortgagee shall be subrogated to any and all righis, equal or
superior titles, liens and equities, owned or claimed by any owner or holder of said outstanding
liens, charges and indebtedness, regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by the holder thereof upon payment.

13. Mortgagee's Reliance on Tax Bills and Claims for Liens.

Mortgagee, in making any payment hereby authorized: (a) relating to taxes and
assessments, may do so according to any bill, statement or estimate procured from the
appropriate public office without inquiry into the accuracy of such bill, statement or estimate or
into the validity of any tax, assessment, sale, forfeiture, tax lien or title or claim thereof; or (b)
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for the purchase, discharge, compromise or settlement of any other prior lien, may do so without
inquiry as to the validity or amount of any claim for lien which may be asserted.

14. Event of Default; Acceleration,

Each of the following shall constitute an "Event of Default" for purposes of this

Mortgage:

(a)  Mortgagor fails to pay within thirty (30) days of when due (i) any
installment of principal or interest payable pursuant to the Note, or (ii) any other amount
payzble pursuant to the Note, this Mortgage or any of the other Loan Documents;

Wb Mortgagor fails to promptly perform or cause to be performed any other
obligation cr observe any other condition, covenant, term, agreement or provision
required to Le performed or observed by Mortgagor under the Note, this Mortgage or any
of the other Lozii Documents; provided, however, that if such failure by its nature can be
cured, then so iong 2s the continued operation and safety of the Premises, and the
priority, validity and exfirceability of the lien created by the Mortgage or any of the other
Loan Documents and the value of the Premises are not impaired, threatened or
jeopardized, then Mortgagui shall have a period (the "Cure Period") of thirty days after
written notice from Mortgagee of such failure to cure the same and an Event of Default
shall not be deemed to exist durtiig the Cure Petiod, provided further that if Mortgagor
commences to cure such failure during ths Cure Period and is diligently and in good faith
attempting to effect such cure, the Curc veriod shall be extended for sixty additional
days, but in no event shall the Cure Period beionger than ninety days in the aggregate;

(c)  The existence of any naccuracy 0. nntruth in any material respect in any
representation or warranty contained in this Morigage or any of the other Loan
Documents or of any statement or certification as ic facts delivered to Mortgagee by
Mortgagor ot any guarantor of the Note;

(dy  Mortgagor or any guarantor of the Note files z voluntary petition in
bankruptcy or is adjudicated a bankrupt or insolvent or files apy petition or answer
seeking any reorganization, arrangement, composition, readjustmsnt, liquidation,
dissolution or similar relief under the present or any future federal, state or other statute
or law, or seeks or consents to or acquiesces in the appointment of any tructes; receiver or
similar officer of Mortgagor or of all or any substantial part of the property of Mortgagor
or any guarantor of the Note or any of the Premises;

(¢)  The commencement of any involuntary petition in bankruptcy against
Mortgagor or any guarantor of the Note or the institution against Mortgagor or any
guarantor of the Note of any reorganization, arrangement, composition, readjustment,
dissolution, liquidation or similar proceedings under any present or future federal, state or
other statute or law, or the appointment of a receiver, trustee or similar officer for all or
any substantial part of the property of Mortgagor or any guarantor of the Note which
shall remain undismissed or undischarged for a period of sixty days; or
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(ff  Any sale, transfer, lease, assignment, conveyance, financing, lien or
encumbrance made in violation of Paragraph 28 of this Mortgage.

If an Event of Default occurs beyond any applicable notice and cure period, Mortgagee
may, at its option declare the whole of the indebtedness hereby secured to be immediately due
and payable upon five (5) days written notice for any non-monetary default to Mortgagor, with
interest thereon from the date of such Event of Default at the interest rate provided in the Note.

15. Business Purpose.

The indebtedness evidenced by the Note is for business purposes and the Premises is not
used primarily tcr agricultural purposes.

16.  For:closure; Expense of Litigation.

(a)  Wizen all or any part of the indebtedness hereby secured shall become due,
whether by acceleraio: sr otherwise, Mortgagee shall have the right to foreclose the lien
hereof for such indebtednssz or part thereof and/or exercise any right, power or remedy
provided in this Mortgage or-any of the other Loan Documents in accordance with the
Illinois Mortgage Foreclosure Act (Chapter 735, Sections 5/15 1101 et seq., Illinois
Compiled Statutes) (as may be ariended from time to time, the “Act”). In the event of a
foreclosure sale, Mortgagee is hereby authorized, without the consent of Mortgagor, to
assign any and all insurance policies to.iie purchaser at such sale or to take such other
steps as Mortgagee may deem advisablc {0 cause the interest of such purchaser to be
protected by any of such insurance policies.

(b)  In any suit to foreclose the lien hereof ilisre shall be allowed and included
as additional indebtedness in the decree for sale all expenditures and expenses which may
be paid or incurred by or on behalf of Mortgagee for'atiomeys' fees, appraisers' fees,
outlays for documentary and expert evidence, environmental audits permitted pursuant to
the Loan Documents, stenographers' charges, publication costs, artid costs (which may be
estimated as to items to be expended after entry of the decree) ot procuring all such
abstracts of title, title searches and examinations, title insurance policics, 2nd similar data
and assurances with respect to the title as Mortgagee may deem reasouzbly necessary
either to prosecute such suit or to evidence to bidders at any sale whichuay be had
pursuant to such decree the true condition of the title to or the value of the Premises. All
expenditures and expenses of the nature mentioned in this paragraph and such other
expenses and fees as may be incurred in the enforcement of Mortgagor's obligations
hereunder, the protection of said Premises and the maintenance of the lien of this
Mortgage, including the fees of any attorney reasonably employed by Mortgagee in any
litigation or proceeding affecting this Mortgage, the Note, or the Premises, including
probate and bankruptcy proceedings, or in preparations for the commencement or defense
of any proceeding or threatened suit or proceeding shall be immediately due and payable
by Mortgagor, with interest thereon at the Default Rate and shall be secured by this
Mortgage.

10 Lt e o
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17. Application of Proceeds of Foreclosure Sale.

The proceeds of any foreclosure sale of the Premises shall be distributed and applied in
the following order of priority: first, to all costs and expenses incident to the foreclosure
proceedings; second, to all other items which may under the terms hereof constitute secured
indebtedness additional to that evidenced by the Note, including all such items as are mentioned
in Paragraph 16 above, with interest thereon as provided herein or in the other Loan Documents;
third, to all principal and interest remaining unpaid on the Note; and fourth, any surplus to
Mortgagor, its successors or assigns, as their rights may appear or to any other party legally
entitled thereto.

13%. Appointment of Receiver.

Upon or4t any time after the filing of a complaint to foreclose this Mortgage, or upon the
happening of an Event of Default hereunder, subject to applicable grace and cure provisions, a
court of competent jurisdiction shall, upon petition by Mortgagee, appoint a receiver for the
Premises. Such appoiiiiment may be made either before or after sale, without regard to the
solvency or insolvency of Morigagor at the time of application for such receiver and without
regard to the value of the Premises or whether the same shall be then occupied as a homestead or
not and Mortgagee hereunder or amv-uther holder of the Note may be appointed as such receiver.
Such receiver shall have power to collect the rents, issues and profits of the Premises (i) during
the pendency of any action, (ii) in case ¢1 a sale and a deficiency, during the full statutory period
of redemption, whether there be redempticn or not, and (iii) during any further times when
Mortgagor, but for the intervention of such receiver, would be entitled to collect such rents,
issues and profits. Such receiver also shall heve all other powers and rights that may be
necessary or are usual in such cases for the protection; possession, control, management and
operation of the Premises during said period, including, :z-the extent permitted by law, the right
to lease all or any portion of the Premises for a term that extends beyond the time of such
receiver's possession without obtaining prior court approval of'such lease. The court from time
to time may authorize the application of the net income received Yy the receiver in payment of
(a) the indebtedness secured hereby, or by any decree foreclosing this Mortgage, or any tax,
special assessment or other lien which may be or become superior to the lien hereof or of such
decree, provided such application is made prior to foreclosure sale, and (b)‘any deficiency upon a
sale and deficiency.

19.  Mortgagee's Right of Possession in Case of Default.

At any time after an Event of Default has occurred and as long as the same continues
beyond any notice and cure period, Mortgagor shall, upon demand of Mortgagee, surrender to |
Mortgagee possession of the Premises. Mortgagee, in its discretion, may, with process of law,
enter upon and take and maintain possession of all or any part of the Premises, together with all
documents, books, records, papers and accounts relating thereto, and may exclude Mortgagor
and its employees, agents or servants therefrom, and Mortgagee may then hold, operate, manage
and control the Premises, either personally or by its agents. Mortgagee shall have full power to
use such measures, legal or equitable, as in its discretion may be deemed proper or necessary to
enforce the payment or security of the avails, rents, issues, and profits of the Premises, including

11
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actions for the recovery of rent, actions in forcible detainer and actions in distress for rent.
Without limiting the generality of the foregoing, Mortgagee shall have full power to:

(a)  cancel or terminate any lease or sublease for any cause or on any ground
which would entitle Mortgagor to cancel the same;

(b)  elect to disaffirm any lease or sublease which is then subordinate to the
lien hereof subject to any applicable Subordination, Non-Disturbance and Attornment
Agreements in place;

(c)  extend or modify any then existing leases and to enter into new leases,
which extensions, modifications and leases may provide for terms to expire, or for
options to lessees to extend or renew terms to expire, beyond the maturity date of the
indebtedriess secured hereby and beyond the date of the issuance of a deed or deeds to a
purchaser o1-prichasers at a foreclosure sale, it being understood and agreed that any
such leases, and tlic options or other such provisions to be contained therein, shall be
binding upon Mortgaser and all persons whose interests in the Premises are subject to the
lien hereof and upon iie purchaser or purchasers at any foreclosure sale, notwithstanding
any redemption from sale; discharge of the mortgage indebtedness, satisfaction of any
foreclosure judgment, or issuznge of any certificate of sale or deed to any purchaser,

(d) make any repais, renewals, replacements, alterations, additions,
betterments and improvements to the Preraises as Mortgagee deems are necessary,

(6)  insure and reinsure the Pre:ises and all risks incidental to Mortgagee's
possession, operation and management therect; spd

(H) receive all of such avails, rents, issues sid profits.

20. Application of Income Received by Mortgagee.

Mortgagee, in the exercise of the rights and powers hereinabove conferred upon it, shall
have full power to use and apply the avails, rents, issues and profits of e Premises to the
payment of or on account of the following, in such order as Mortgagee may determine:

(a)  to the payment of the operating expenses of the Premises, mcluding cost
of management and leasing thereof (which shall include compensation to Matigagee and
its agent or agents, if management be delegated to an agent or agents, and shall also
include lease commissions and other compensation and expenses of seeking and
procuring tenants and entering into leases), established claims for damages, if any, and
premiums on insurance hereinabove authorized;

(b)  to the payment of taxes and special assessments now due or which may
hereafter become due on the Premises; and

(¢) to the payment of any indebtedness secured hereby, including any
deficiency which may result from any foreclosure sale.

12
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21. Rights Cumulative.

Each night, power and remedy herein conferred upon Mortgagee is cumulative and in
addition to every other right, power or remedy, express or implied, given now or hereafter
existing under any of the Loan Documents or at law or in equity, and each and every right, power
and remedy herein set forth or otherwise so existing may be exercised from time to time as often
and in such order as may be deemed expedient by Mortgagee, and the exercise or the beginning
of the exercise of one right, power or remedy shall not be a waiver of the right to exercise at the
same time or thereafter any other right, power or remedy, and no delay or omission of Mortgagee
in the exercise of any right, power or remedy accruing hereunder or arising otherwise shall
impair any-sich right, power or remedy, or be construed to be a waiver of any Event of Default
or acquiescence therein.

22,  Moricagee's Right of Inspection.

Mortgagee and.its representatives shall have the right to inspect the Premises and the
books and records wiili resnect thereto at all reasonable times, and access thereto shall be
permitted for that purpose upsn ot less than one (1) business day written notice.

23.  Disbursement of 1zs=rance or Eminent Domain Proceeds.

(a8  Before commencirg to repair, restore or rebuild following damage to, or
destruction of, all or a portion of tlie Premises if the damage exceeds $500,000.00,
whether by fire or other casualty, Morigngor shall obtain from Mortgagee its approval of
all site and building plans and specificatiors pertaining to such repair, restoration or
rebuilding, such approval not to be unreasonably withheld or delayed.

(b)  Prior to each payment or applicatior of any insurance proceeds to the
repair or restoration of the improvements upon the Preriises to the extent permitted in
Paragraph 6 above (which payment or application may ae made, at Mortgagee's option,
through an escrow, the terms and conditions of which ar¢ reasonably satisfactory to
Mortgagee and the cost of which is to be borne by Mortgagor), Mortgagee shall be
entitled to be satisfied as to the following:

(© An Event of Default beyond any applicable notice 2:14-cure period
has not occurred and is not then in existence;

(i)  Either (A) such improvements have been fully restored, or (B) the
expenditure of money as may be received from such insurance proceeds or
condemnation award will be sufficient to repair, restore or rebuild the Premises,
free and clear of all liens, claims and encumbrances, except the lien of this
Mortgage and the Permitted Exceptions, or, in the event such insurance proceeds
or condemnation award shall be insufficient to repair, restore and rebuild the
Premises, Mortgagor has deposited with Mortgagee such amount of money, or
provided other assurances reasonably acceptable to Mortgagee, which, together
with the insurance proceeds or condemnation award, shall be sufficient to restore,
repair and rebuild the Premises; and

13
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(iii)  Prior to each disbursement of any such proceeds held by
Mortgagee in accordance with the terms of this Paragraph 23 for the cost of any
repair, restoration or rebuilding, Mortgagee shall be furnished with a statement of
Mortgagee's architect, if employed, (the cost of which shall be borne by
Mortgagor), certifying the extent of the repair and restoration completed to the
date thereof, and that such repairs, restoration, and rebuilding have been
performed to date in conformity with the plans and specifications approved by
Mortgagee and with all statutes, regulations or ordinances (including building and
zoning ordinances) affecting the Premises; and Mortgagee shall be furmished with
appropriate evidence of payment for labor or materials furnished to the Premises,
and total or partial lien waivers substantiating such payments. If Mortgagor has
riot employed an Architect, disbursement will be subject to review and approval
of the items set forth in this paragraph by Mortgagee’s consultant.

(c) ' Prior to the payment or application of insurance proceeds to the repair,
restoration or reovilding of the improvements upon the Premises to the extent permitted
in Paragraph 6 aboveibere shall have been delivered to Mortgagee the following:

(1 A waiver of subrogation from any insurer with respect to
Mortgagor or the then 'ovner or other insured under the policy of insurance in
question; and

(i)  Such plans and specifications, such payment and performance
bonds and such insurance, in suct araounts, issued by such company or
companies and in such forms and sunsiance, as are reasonably required by
Mortgagee.

(d In the event Mortgagor shall fail (o restore, repair or rebuild the
improvements upon the Premises within a time deerisd reasonably satisfactory by
Mortgagee but in no event earlier than one hundred eighitv150) days after the date of
such casualty, then Mortgagee, at its option, may commence and perform all necessary
acts to restore, repair or rebuild the said improvements for or on bFehalf of Mortgagor. In
the event insurance proceeds shall exceed the amount necessary to coraplete the repair,
restoration or rebuilding of the improvements upon the Premises, sucil ixcess shall be
applied on account of the unpaid principal balance of the Loan irrespeciive of whether
such balance is then due and payable.

(e} In the event Mortgagor commences the repair or rebuilding of the
improvements located on the Premises, but fails to materially comply with the conditions
precedent to the payment or application of insurance proceeds set forth in this Paragraph
23, or Mortgagor shall fail to restore, repair or rebuild the improvements upon the
Premises within a time deemed satisfactory by Mortgagee, and if Mortgagee does not
restore, repair or rebuild the said improvements as provided in subparagraph (d) above,
then such failure shall constitute an Event of Default.

14
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Release Upon Payment and Discharge of Mortgagor's Obligations.

Morigagee shall release this Mortgage and the lien hereof by proper instrument upon
payment and discharge of all indebtedness secured hereby, including payment of all reasonable
expenses incurred by Mortgagee in connection with the execution of such release.

25, Notices.

Any notices, communications and waivers under this Mortgage shall be in writing and
shall be (i) delivered in person or by facsimile, (i) mailed, postage prepaid, either by registered
or certified +:il, return receipt requested, or (iii) by overnight express carrier, addressed in each
case as follows:

et by -

To Morigagee:

With copy to:

W

To Mortgagor:

With copy to:

With copy to:

g T

Mercantile National Bank of Indiana
7701 Broadway

Merrillville, Indiana 46410

Attn: Richard J. Paskis

Fax No.: 219-769-7215

Locke Reynolds LLP

203 North Illinois Street, Suite 1000
P.G Box 44961

Indianzpoiis, Indiana 46244-0961
Attn: Howard R. Cohen

Fax No.: 317-237-3900

ZMA Oak Lawn 1. LLC

c/o Mid-American Investinent & Development Company
Two Mid-America Plaza -Suite 604

Oakbrook Terrace, Illinois 50i81-4713

Atin: Michael E. Nortman

Fax No.: 630-954-7305

Schain, Burney, Ross & Citron, Ltd.
222 North LaSalle Street, Suite 1910
Chicago, Illinois 60601-1102

Attn: Richard G. Golab

Fax No.: 312-332-4514

];?vid P. Bossy . _
m’dfq'rnf}qcm p}[{Z/O'_/ _,SUI k}@oiil

ook Terrac OIS
Fax No.:_(,30-954-173045"

15
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Michae! D. Firsel '
AN id Aerica Pluzec Suite 0y

i Terya ols|
Fax No.. @40 45 4—-1304

James Zakos

533 8. l/f_rk, Lo
A /

Fax No.: {13 -954-7304"

or to any sther address as to any of the parties hereto, as such party shall designate in a written
notice to the iher party hereto. All notices sent pursuant to the terms of this Paragraph shall be
deemed received /) if personally delivered, then on the date of delivery, (ii) if sent by overnight,
express carrier, tihcron the next federal banking day immediately following the day sent, or (iii)
if sent by registered or- certified mail, then on the earlier of the third federal banking day
following the day sent or when actually received.

26.  Waiver of Deizases.

No action for the enforcemeit of the lien or of any provision hereof shall be subject to
any defense which would not be good and available to the party interposing the same in an action
at law upon the Note.

27. Waiver of Rights.

The Mortgagor hereby covenants and agrees tist it will not at any time insist upon or
plead, or in any manner claim or take any advantage oi, any stay, exemption or extension law or
any so-called “Moratorium Law” now or at any time béreafter in force providing for the
valuation or appraisement of the Premises, or any part therevi-prior to any sale or sales thereof
to be made pursuant to any provisions herein contained, or to Gdecree, judgment or order of any
court of competent jurisdiction; or, after such sale or sales, claim or-¢ (ercise any rights under any
statute now or hereafter in force to redeem the property so sold, or anypart thereof, or relating to
the marshalling thereof, upon foreclosure sale or other enforcement hereof; and without limiting
the foregoing:

(a)  The Mortgagor hereby expressly waives any and all rights o1 zelnstatement
and redemption, if any, under any order or decree of foreclosure of this Mortgage, on its
own behalf and on behalf of each and every person, it being the intent hereof that any and
all such rights of reinstatement and redemption of the Mortgagor and of all other persons
are and shall be deemed to be hereby waived to the full extent permitted by the provisions
of llinois Compiled Statutes 735 ILCS 5/15 - 1601 or other applicable law or
replacement statutes;

(b)  The Mortgagor will not invoke or utilize any such law or laws or
otherwise hinder, delay or impede the execution of any right, power remedy herein or
otherwise granted or delegated to the Mortgagee but will suffer and permit the execution

16 T R—
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of every such right, power and remedy as though no such law or laws had been made or
enacted; and

(c)  If the Mortgagor is a trustee, Mortgagor represents that the provisions of
this paragraph (including the waiver of reinstatement and redemption rights) were made
at the express direction of Mortgagor's beneficiaries and the persons having the power of
direction over Mortgagor, and are made on behalf of the trust estate of Mortgagor and all
beneficiaries of Mortgagor, as well as all other persons mentioned above.

28. Transfer of Premises: Further Encumbrance.

{a)  Except for a lease and the rights thereunder referenced in the Permitted
Exceptions. neither all nor any portion of (i) the Premises or (ii) any interest in Mortgagor
if the sare svould result in Mortgagor’s members, as of the date hereof, having less than
a majority ol'iiterest in Mortgagor, or (iii) any interest of Mortgagor in the Premises shall
be sold, conveyed, assigned, encumbered or otherwise transferred (nor shall any
agreement be entered.into to sell, convey, assign, encumber or otherwise transfer same)
without, in each instancs, the prior written consent of Mortgagee, which consent may be
given or withheld in Mortgagee's sole and absolute discretion, and may be conditioned in
any manner that Mortgagee desites, including, without limitation, increases in the rate of
interest charged on the Loan(and payment of assumption fees. Any violation or
attempted violation of the provisiors of this Paragraph 28 shall be an Event of Default for
purposes of all of the Loan Documents.

(b)  Any consent by Mortgagee, or any waiver by Mortgagee of an Event of
Default under this Paragraph 28 shall not constitite a consent to or waiver of any right,
remedy or power of Mortgagee upon a continuint. £t subsequent Event of Default under
this Paragraph 28. Mortgagor acknowledges that any agreements, liens, charges or
encumbrances created in violation of the provisions uf this Paragraph 28 shall be void
and of no force or effect. Mortgagor agrees that if any provision of this Paragraph 28 is
deemed a restraint on alienation, that such restraint is a reaso:iolc one.

29, Expenses Relating to Note and Mortgage.

(a)  Mortgagor will pay all reasonable cxpenses, charges, vosts, and fees
relating to the Loan or necessitated by the terms of the Note, this Mortgage or any of the
other Loan Documents, including without limitation, Mortgagee's attorneys' fees in
connection with the negotiation, documentation, administration, servicing and
enforcement of the Note, this Mortgage and the other Loan Documents, all filing,
registration and recording fees, all other expenses incident to the execution and
acknowledgment of this Mortgage and all federal, state, county and municipal taxes, and
other taxes (provided Mortgagor shall not be required to pay any income or franchise
taxes of Mortgagee), duties, imposts, assessments and charges arising out of or in
connection with the execution and delivery of the Note and this Mortgage. Mortgagor
recognizes that, during the term of this Mortgage, Mortgagee:

17
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(1) May be involved in court or administrative proceedings, including,
without restricting the foregoing, foreclosure, probate, bankruptcy, creditors'
arrangements, insolvency, housing authority and pollution control proceedings of
any kind, to which Mortgagee shall be a party by reason of the Loan Documents
or in which the Loan Documents or the Premises are involved directly or
indirectly;

(i)  May make preparations commercially reasonable following the
occurrence of an Event of Default hereunder for the commencement of any suit
for the foreclosure hereof, which may or may not be actually commenced,;

(i)  May make commercially reasonable preparations following the
orcurrence of an Event of Default hereunder for, and do work in connection with,
Miorgagee's taking possession of and managing the Premises, which event may or
may notactually occur;

(iv) _-May make commercially reasonable preparations for and
commence owhér private or public actions to remedy an Event of Default
hereunder, which other actions may or may not be actually commenced,;

(v)  May emer 1nto negotiations with Mortgagor or any of its agents,
employees or attorneys in<connection with the existence or curing of any Event of
Default hereunder, the sale of the Premises, the assumption of liability for any of
the indebtedness represented by tiie Note or the transfer of the Premises in lieu of
foreclosure; or

(vi)  May enter into negotiations with Mortgagor or any of its agents,
employees or attorneys pertaining to Mortgag:e's approval of actions taken or
proposed to be taken by Mortgagor which approyvalis required by the terms of this
Mortgage.

(b)  All reasonable expenses, charges, costs and fees described in this

Paragraph 29 shall be so much additional indebtedness secured here oy, shall bear interest
from the date so incurred until paid at the interest rate provided in the INwie and shall be
paid, together with said interest, by Mortgagor forthwith upon demand.

Financial Statements.

Mortgagor hereby represents and warrants that the financial statements for Mortgagor
and the Premises previously submitted to Mortgagee are true, complete and correct in all
material respects, disclose all actual and contingent liabilities of Mortgagor or relating to the
Premises and do not contain any untrue statement of a material fact or omit to state a fact
material to such financial statements. No material adverse change has occurred in the financial
condition of Mortgagor or the Premises from the dates of said financial statements until the date

18 Lo e ea e




0410010112 Page: 22 of 30

UNOFFICIAL COPY

31. Statement of Indebtedness.

Mortgagor, within seven days after being so requested by Mortgagee, shall furnish a duly
acknowledged written statement setting forth the amount of the debt secured by this Mortgage,
the date to which interest has been paid and stating either that no offsets or defenses exist against
such debt or, if such offsets or defenses are alleged to exist, the nature thereof.

32. Further Instruments.

Upon request of Mortgagee, Mortgagor shall execute, acknowledge and deliver all such
additional jr§ruments and further assurances of title and shall do or cause to be done all such
further acts ard things as may reasonably be necessary fully to effectuate the intent of this
Mortgage and f the other Loan Documents.

33.  Additiural Indebtedness Secured.

All persons and-catities with any interest in the Premises or about to acquire any such
interest should be aware that this Mortgage secures more than the stated principal amount of the
Note and interest thereon; this Maitgage secures any and all other amounts which may become
due under the Note or any other-Jdscument or instrument evidencing, securing or otherwise
affecting the indebtedness secured hercoy, including, without limitation, any and all amounts
expended by Mortgagee to reasonably op<aic, manage or maintain the Premiscs or to otherwise
protect the Premises or the lien of this Mortgage, as well as any future advances, and all
modifications, extensions, and renewals of the indchtedness described herein.

34, Indemnity.

Mortgagor hereby covenants and agrees that no liahility shall be asserted or enforced
against Morigagee in the exercise of the rights and powers granted to Mortgagee in this
Mortgage, and Mortgagor hereby expressly waives and releasés any such liability except for
gross negligence and willful misconduct. Mortgagor shall inderimify and save Mortgagec
harmless, or waive or obtain a waiver of Liability from required third parties, from and against
any and all liabilities, obligations, losses, damages, claims, costs and -exvenses (including
attorneys' fees and court costs) (collectively, the "Claims") of whatever xind-or nature which
may be imposed on, incurred by or asserted against Mortgagee at any time by any third party
which relate to or arise from: (a) any suit or proceeding (including probate and hankruptcy
proceedings), or the threat thereof, in or to which Mortgagee may or does become a party, either
as plaintiff or as a defendant, by reason of this Mortgage or for the purpose of protecting the lien
of this Mortgage; (b) the offer for sale or sale of all or any portion of the Premises; and (¢} the
ownership, leasing, use, operation or maintenance of the Premises, if such Claims relate to or
arise from actions taken prior to the surrender of possession of the Premises to Mortgagee in
accordance with the terms of this Mortgage; provided, however, that Mortgagor shall not be
obligated to indemmify or hold Mortgagee harmless from and against any Claims directly arising
from the gross negligence or willful misconduct of Mortgagee. All costs provided for herein and
paid for by Mortgagee shall be so much additional indebtedness securcd hereby and shall
become immediately due and payable without notice and with interest at the interest rate
provided in the Note.
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35. Waiver of Rights of Redemption and Reinstatement.

Mortgagor hereby releases and waives, to the fullest extent permitted by law, any and all
rights of reinstatement and redemption provided by law.

36. Subordination of Property Manager's Lien,

Any property management agreement for the Premises entered into hereafter with a
property manager shall contain a “no lien” provision whereby the property manager waives and
releases any and all mechanics® lien rights that the property manager or anyone claiming by,
through or under the property manager may have and shall provide that Mortgagee may
terminate sucp-agreement at any time afier the occurrence of an Event of Default hereunder.
Such property in¢nagement agreement or a short form thereof, at Mortgagee's request, shall be
recorded with thé Office of the Recorder of the county where the Premises are located. In
addition, if the propety management agreement in existence as of the date hereof does not
contain a "no lien" provision, Mortgagor shall cause the property manager under such agreement
to enter into a subordination of the management agreement with Mortgagee, in recordable form,
whereby such property manage: subordinates present and future lien rights and those of any
party claiming by, through or undcr such property manager to the lien of this Mortgage.

37. Fixture Filing,

Mortgagor and Mortgagee agree that tlis Mortgage shall constitute a financing statement
and fixture filing under the Code with respect io-ail " fixtures" (as defined in the Code) attached
to or otherwise forming a part of the Premises and that a security interest in and to such fixtures
is hereby granted to Mortgagee. For purposes of the forsgoing, Mortgagee is the secured party
and Mortgagor is the debtor and the collateral covered bv-this financing statement shall be all
items of property contained within the definition of the "Preriscs” which is or becomes a fixture
on the Real Estate or any other real estate contained within the-definition of the Premises.

38. Compliance with Environmental Laws.

In addition to all other provisions of this Mortgage, Mortgagor, at its'cust and expense,
shall comply with all laws, and all rules and regulations of any govermipcnfal authority
("Agency") having jurisdiction, concerning environmental matters, including, but no* limited to,
any discharge (whether before or after the date of this Mortgage) into the air, waterways, sewers,
soil or ground water of any substance or "pollutant”. Mortgagee and its agents and
representatives shall have access to the Premises upon one (1) business day prior written notice
and to the books and records of Mortgagor upon one (1) business day prior written notice and
any occupant of the Premises claiming by, through or under Mortgagor for the purpose of
ascertaining the nature of the activities being conducted thercon and to determine the type, kind
and quantity of all products, materials and substances brought onto the Premises or made or
produced thereon. Mortgagor and all occupants of the Premises claiming under Mortgagor shall
provide to Mortgagee copies of all manifests, schedules, correspondence and other documents of
all types and kinds when filed or provided to any Agency or as such arc received from any
Agency. Upon one (1) business day prior written notice Mortgagee and its agents and
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representatives shall have the right to take samples in quantity sufficient for scientific analysis of
all products, materials and substances present on the Premises including, but not limited to,
samples of products, materials or substances brought onto or made or produced on the Premises
by Mortgagor or an occupant claiming by, through or under Mortgagor or otherwise present on
the Premises.

39, Compliance with Illinois Law.

(@  If any provision in this Mortgage shall be inconsistent with any provision
of the Act, provisions of the Act shall take precedence over the provisions of this
Morizage, but shall not invalidate or render unenforceable any other provision of this
Morigzge that can be construed in a manner consistent with the Act.

(k) » If any provision of this Mortgage shall grant to Mortgagee (including
Mortgagee acting as a mortgagee-in-possession) or a receiver appointed pursuant to the
provisions of Paragraph 18 of this Mortgage any powers, rights or remedies prior to, upon
or following th¢ ocenrrence of an Event of Default which are more limited than the
powers, rights or remedies that would otherwise be vested in Mortgagee or in such
receiver under the Act ir'the absence of said provision, Mortgagee and such receiver
shall be vested with the powzis, rights and remedies granted in the Act to the full extent
permitted by law.

(¢)  Without limiting the generality of the foregoing, all reasonable expenses
incurred by Mortgagee which are of e type referred to in Section 5/15-1510 or 5/15-
1512 of the Act, whether incurred before ¢t 2fter any decree or judgment of foreclosure,
and whether or not enumerated in Paragrapis 12, 16 or 29 of this Mortgage, shall be
added to the indebtedness and/or by the judgment of foreclosure.

40. Miscellaneous.

(a) Successors and Assigns.

This Mortgage and all provisions hereof shall be binding upon an< enforceable against
Mortgagor and its assigns and other successors. This Mortgage and all provicions hereof shall
inure to the benefit of Mortgagee, its successors and assigns and any holder or kolders, from time
to time, of the Note.

{b)  Invalidity of Provisions; Governing Law.

In the event that any provision of this Mortgage is deemed to be invalid by reason of the
operation of law, or by reason of the interpretation placed thereon by any administrative agency
or any court, Mortgagor and Mortgagee shall negotiate an equitable adjustment in the provisions
of the same in order to effect, to the maximum extent permitted by law, the purpose of this
Mortgage and the validity and enforceability of the remaining provisions, or portions or
applications thereof, shall not be affected thereby and shall remain in full force and effect. This
Mortgage is to be construed in accordance with and governed by the laws of the State of Illinois.
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(c) Municipal and Zoning Requirements.

Mortgagor shall not by act or omission permit any building or other improvement on
premises not subject to the lien of this Mortgage to rely on the Premises or any part thereof or
any interest therein to fulfill any municipal or governmental requirement, and Mortgagor hereby
assigns to Mortgagee any and all rights to give consent for all or any portion of the Premises or
any interest therein to be so used. Similarly, no building or other improvement on the Premises
shall rely on any premises not subject to the lien of this Mortgage or any interest therein to fulfill
any governmental or municipal requirement. Mortgagor shall not by act or omission alter (or
permit the alteration of) the zoning classification of the Premises in effect as of the date hereof,
nor shall Moitgagor impair the integrity of the Premises as a single zoning lot separate and apart
from all otherpremises. Any act or omission by Mortgagor which would result in a violation of
any of the provisrons of this subparagraph shall be void.

(d) Rights of Tenants.

Mortgagee shall-uave the right and option to commence a civil action to foreclose this
Mortgage and to obtain a Decree of Foreclosure and Sale subject to the rights of any tenant or
tenants of the Premises having aninterest in the Premises prior to that of Mortgagee. The failure
to join any such tenant or tenants of ihe Premises as party defendant or defendants in any such
civil action or the failure of any Decree of Foreclosure and Sale to foreclose their rights shall not
be asserted by Mortgagor as a defense i1 any civil action instituted to collect the indebtedness
secured hereby, or any part thereof or any de‘iciency remaining unpaid after foreclosure and sale
of the Premises, any statute or rule of law at any e existing to the contrary notwithstanding.

(¢)  Option of Mortgagee to Subgrdinate,

At the option of Mortgagee, this Mortgage shall bécome subject and subordinate, in
whole or in part (but not with respect to priority of entitlemerit to insurance proceeds or any
condemnation or eminent domain award) to any and all leases of al.or any part of the Premises
upon the execution by Mortgagee of a unilateral declaration to thci effect and the recording
thereof in the Office of the Recorder in and for the county wherein the Prainises are situated.

(f) Mortgagee in Possession.

Nothing herein contained shall be construed as constituting Mortgagee «-mortgagee in
possession in the absence of the actual taking of possession of the Premises by Mortgagee
pursuant to this Mortgage.

(g)  Relationship of Mortgagee and Mortgagor.

Mortgagee shall in no event be construed for any purpose to be a partner, joint venturer,
agent or associate of Mortgagor or of any lessee, operator, concessionaire or licensee of
Mortgagor in the conduct of their respective businesses, and, without limiting the foregoing,
Mortgagee shall not be deemed to be such partner, joint venturer, agent or associate on account
of Mortgagee becoming a mortgagee in possession or exercising any rights pursuant to this
Mortgage, any of the other Loan Documents, or otherwise. The relationship of Mortgagor and
Mortgagee hereunder is solely that of debtor/creditor.
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(h)  Time of the Essence.

Time is of the essence of the payment by Mortgagor of all amounts due and owing to
Mortgagee under the Note and the other Loan Documents and the performance and observance
by Mortgagor of all terms, conditions, obligations and agreements contained in this Mortgage
and the other Loan Documents.

(1) No Merger.

It being the desire and intention of the parties hereto that the Mortgage and the lien hercof
do not merge in fee simple title to the Premises, it is hereby understood and agreed that should
Mortgagee acduire any additional or other interest in or to the Premises or the ownership thereof,
then, unless a covtrary intent is manifested by Mortgagee as evidenced by an express statement
to that effect in 2a “ppropriate document duly recorded, this Mortgage and the lien hereof shall
not merge in the fe¢ simple title and this Mortgage may be foreclosed as if owned by a stranger
to the fee simple title.

()  Maxiinnr: Indebtedness.

Notwithstanding anything. contained herein to the contrary, in no event shall the
indebtedness sccured by this Morgage exceed an amount equal to Five Million Dollars
($5,000,000.00).

(k)  Waiver of Right to Jury Trial,

MORTGAGEE AND MORTGAGOR. ACKNOWLEDGE AND AGREE
THAT ANY CONTROVERSY WHICH PMAY ARISE UNDER THE LOAN
DOCUMENTS OR WITH RESPECT T3, THE TRANSACTIONS
CONTEMPLATED HEREIN AND THEREIN WOULD BE BASED UPON
DIFFICULT AND COMPLEX ISSUES AND TH&F.EFORE, THE PARTIES
AGREE THAT ANY COURT PROCEEDING ARISINZ -QUT OF ANY SUCH
CONTROVERSY WILL BE TRIED IN A COURT OF COMPETENT
JURISDICTION BY A JUDGE SITTING WITHOUT A JURY.

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLAMK]
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IN WITNESS WHEREOF, Mortgagor has executed this instrument to be effective the
day and year first above written.

ZMA OAKLAWNIL, LLC, an
[llinois limited liability company

Michael D. Firsel, Manager
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STATEOF 1 \Wincis )
) SS:

COUNTY OF  (onr. )

Before me, a Notary Public in and for said County and State, personally appeared
Michael D. Tirsel, the Manager of ZMA Oak Lawn II, LLC, an Tllinois limited liability company,
and acknowledged the execution of the foregoing Mortgage as the voluntary act and deed of such
limited liability ccmpany, and further acknowledged that he was authorized to execute the same.

-—\-
Witness my haiid-and Notarial Seal this 25 hday of March, 2004,

e ()

OFFICIAL SEAL -
PATRICIA N MARTINI Notary Public

NOTARY PUBLIC - STATE OF HLLINOIS

MY COMMISSION EXPIRES: 06-07-07 ~ . N
s PATRIGA W MALT ).
Crinted
My Commission Expires: My-County of Residence:
m\ 0+ ! 03 (m{'.

This instrument prepared by, and after recording retura to: Howard R. Cohen, Attorney-
at-Law, Locke prnolds LLP, 201 North Illinois Street, Suite 1000, P.Q. Box 44961,

Indianapolis ;ndiaﬁ‘a 46244-0961,

. /} .
. Ay Y
N ¥:
/-‘ L b o j
g?“ i :\?w _}?;f E .
-g_“‘_*.\ \_ﬂ\\
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EXHIBIT A
TO MORTGAGE

Mortgagor: ZMA Oak Lawn II, LLC
Mortgagee: Mercantile National Bank of Indiana

Legal Description of Premises

PARCEL 1:

THE SOUTH 178.33 FEET OF THE NORTH 482.52 FEET (EXCEPT THE EAST 148 FEET
THEREQF ANPEXCEPT THE WEST 50 FEET THERE) OF THE SOUTHWEST QUARTER
OF THE NORTHYWEST QUARTER OF THE NORTHWEST QUARTER,; (LESS R/W FOR
CICERO AVENUE)\)F SECTION 10, TOWNSHIP 37 NORTH, RANGE 13 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

ALSO
PARCEL 2:

THE SOUTHWEST QUARTER OF THE 2'ORTHWEST QUARTER OF THE NORTHWEST
QUARTER (EXCEPT THE NORTH 482.52 FZET THEREOF AND EXCEPT THE EAST 148
FEET THEREOF AND EXCEPT THE WEST 175 FEET THEREOF) OF SECTION 10,
TOWNSHIP 37 NORTH, RANGE 13, EAST OF T/iE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS.

ADDRESS: 9633 S. CICERO AVENUE
OAK LAWN, ILLINOIS

TAX PARCEL NUMBERS: 24-10-100-019-0000
24-10-100-017-0000
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EXHIBIT B
TO MORTGAGE

Mortgagor: ZMA Oak Lawn IT, LLC
Mortgagee: Mercantile National Bank of Indiana

Permitted Exceptions

Gener«l Taxes for the year(s) 2003 final installment, 2004 and subsequent years which are
not yet ascertainable or payable.

Easement i favor of Commonwealth Edison Company and Tllinois Bell Telephone
Company for peleiines, conduits and maintenance purposes granted by document
17900507, recorded on.July 6, 1960, and the terms and conditions thereof.

Easement agreement made 0y and between LaSalle National Bank, as Trustee under a
Trust Agreement dated April(17,'1959, and known as Trust Number 22793 and Village of
Oak Lawn, recorded July 19, 1960'as document 17912366.

Easement agreement made by and betveen LaSalle National Bank, as Trustee under a
Trust Agreement dated April 17, 1959, and known as Trust Number 22793 and Urbano
Vallera and Clarice Vallera, recorded Septernbar 15, 1961 as document 18276648,




