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CONSTRUCTION MORTGAGE, SECURITY AGREEMENT AND FIXTURE
FINANCING STATEMENT WITH ASSIGNMENT OF LEASES AND RENTS

THIS CONSTRUCTION MORTGAGE, SECURITY AGREEMENT AND FIXTURE
FINANCING STATEMEMT WITH ASSIGNMENT OF LEASES AND RENTS (as the same
5' may from time to time be extend.d; renewed or modified, the “Mortgage”) is made as of April 8,
2004, by TRADITIONS OF OLYMP?IA FIELDS, L.L.C., an lllinois limited liability company
"9 (“Mortgagor”™), having its principal place of business at 2400 Wisconsin Avenue, Downers
Grove, Illinois 60515 to RBC CENTURA BANK, a North Carolina banking corporation
I~ (“Mortgagee”), having its principal place =t business at 11011 Richmond Avenue, Suite 850,
®© Houston, Texas 77042, Attention: John T. DeSpain. Notwithstanding anything to the contrary in
this Mortgage or the other Loan Documents {as defined in the Loan Agreement [hereafter
defined]), this Mortgage operates as a Mortgage in accordance with the laws of the State of
Y Illinois.

™

‘2

€\

0

M
v
4

To secure the following:

(1) the payment of an indebtedness (the “Losn”) the Note (A&D) in the
original principal amount of $4,815,000.00 dated as of 4 date entered herewith; a
Revolving Note in the original principal amount of $10,000,000-and all amendments,
restatements, renewals, modifications and supplements, thereto, now existing or later
arising, all of which shall evidence indebtedness contemplated by the Loan Documents,
as now or later existing, lawful money of the United States of America, o be paid with
interest according to a certain notes dated the date hereof made by Mortgagor to
Mortgagee (each note together with all extensions, renewals or modificaticns thereof
being hereinafter collectively called the “Note™), and all other sums, liabilities and
obligations constituting the Debt (hereinafter defined);

(i)  performance of all obligations of Mortgagor under any loan agreement(the
“Loan Agreement” whether one or more) between Mortgagor and Mortgagee pertaining
to the use of the proceeds of the Note;

(iii)  the payment of all sums advanced or incurred by Mortgagee contemplated
hereby or in the other Loan Documents, and the performance of the obligations and

covenants herein contained or therein; and ﬂ“
236281.5 045137-33325 %m



0411135181 Page: 2 of 42

UNOFFICIAL COPY

(iv) payment of all other indebtedness, of whatever kind or character, now
owing or which may hereafter become owing by Mortgagor to Mortgagee, whether such
indebtedness is evidenced by note, open account, overdraft, endorsement, surety
agreement, guaranty, any trust agreement or set aside letter issued by Mortgagee in
connection with the Improvements (hereinafter defined), and/or any document executed
in connection with the issuance of any letter of credit by Mortgagee, or is evidenced by
note, open account, overdraft endorsement, surety agreement, guaranty, any trust
agreement or set-aside letter executed by Mortgagee in connection with the
Improvements, any document executed in connection with the issuance of a letter of
credit, or otherwise (it being contemplated that Mortgagor may subsequently become
indebted to Mortgagee),

Mortgagor ~has mortgaged, given, granted, bargained, sold, alienated, enfeoffed,
conveyed, confirmed; warranted, pledged, assigned, and hypothecated and by these presents does
hereby mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm, warrant, pledge,
assign and hypothecate uaito Mortgagee, the real property described in Exhibit A attached hereto
(the “Premises”) and the bujldings, structures, fixtures, additions, enlargements, extensions,
modifications, repairs, replacements and improvements now or hereafter located thereon (the
“Improvements”);

TOGETHER WITH: all right, title, interest and estate of Mortgagor now owned, or
hereafier acquired, in and to the following property, rights, interests and estates (the Premises,
the Improvements together with the following ‘property, rights, interests and estates being
hereinafter described are collectively referred to herein as the “Mortgaged Property”):

(a)  all casements, rights-of-way, strips 2ad’ gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights‘arnd powers, air rights and development
rights, and all estates, rights, titles, interests, privileges, libertics, tenements, hereditaments and
appurtenances of any nature whatsoever, in any way belonging; relating or pertaining to the
Premises and the Improvements and the reversion and reversions, re:painder and remainders, and
all land lying in the bed of any street, road or avenue, opened or preposed, in front of or
adjoining the Premises, to the center line thereof and all the estates, rights, litles, interests, dower
and rights of dower, curtesy and rights of curtesy, property, possession, Claim and demand
whatsoever, both at law and in equity, of Mortgagor of, in and to the-Trimises and the
Improvements and every part and parcel thereof, with the appurtenances thereto;

(b) any and all contracts, subcontracts, and agreements, written or oral; between
Mortgagor and any other party, and between parties other than Mortgagor, in any way relating to
the construction of Improvements or the supplying of material (specially fabricated or
otherwise), labor, supplies, or other services therefor (collectively called the “Construction

Contracts”),

(¢ all of the right, title, and interest of Mortgagor in, to, and under any and all of the
following (collectively called the “Contracts”): (i) contracts for the purchase and/or sale of alt or
any portion of the Mortgaged Property, whether such Contracts are now or at any time hereafter
existing, including but without limitation, any and all earnest money or other deposits escrowed
or to be escrowed or letters of credit provided or to be provided by the purchasers under the
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Contracts, including all amendments and supplements to and renewals and extensions of the
Contracts at any time made, and together with all payments, earnings, income, and profits arising
from sale of all or any portion of the Mortgaged Property or from the Contracts and alt other
sums due or to become due under and pursuant thereto and together with any and all earnest
money, security, letters of credit or other deposits under any of the Contracts; (ii) contracts,
licenses, permits, and rights relating to living unit equivalents for water, wastewater, and other
utility services whether executed, granted, or issued by a private person or entity or a
governmental or quasi-governmental agency, which are directly or indirectly related to, or
connected with, the development of the Mortgaged Property, whether such contracts, licenses,
and permits are now or at any time thereafter existing, including without limitation, any and all
rights of livixg unit equivalents with respect to water, wastewater, and other utility services,
certificates, licenses, zoning variances, permits, and no-action letters from each governmental
authority required;'(a) to evidence compliance by Mortgagor and all improvements constructed
or to be constructed on the Mortgaged Property with all legal requirements applicable to the
Mortgaged Property, (b)for the construction of any improvements on the Mortgaged Property
(including, without limitztion, the Construction Contracts), and (¢} to develop and/or operate the
Mortgaged Property as a commercial and/or residential project; (iii) any and all right, title, and
interest Mortgagor may have il any financing arrangements relating to the financing of or the
purchase of all or any portion of the Mortgaged Property by future purchasers; (iv) all plans,
specifications, and drawings prepared (ot the Mortgaged Property, including all amendments and
supplements to and renewals and extensioas of such contracts at any time made, and together
with all rebates, refunds or deposits, and ali bther sums due or to become due under and pursuant
thereto and together with all powers, privileges, options, and other benefits of Mortgagor under
such contracts; and (v) all other contracts which i1 2ny way relate to the design, use, enjoyment,
occupancy, operation, maintenance, or ownership ¢f {ns Mortgaged Property (save and except
any and all leases, subleases, or other agreements pursvant 1o which Mortgagor is granted a
possessory interest in the Mortgaged Property), including Yt not limited to engineers contracts,
architects contracts, maintenance agreements and service contracts;

(d)  all materials, supplies, equipment, systems, apparatus, i other items now owned
or hereafter acquired by Mortgagor and now or hereafter attached ic, installed in, or used in
connection with (temporarily or permanently) any of the Mortgaged Property, which are now
owned or hereafter acquired by Mortgagor and are now or hereafter attached t¢ the Mortgaged
Property, together with all accessions, appurtenances, replacements, bsiziments, and
substitutions for any of the foregoing and the proceeds thereof;

(¢)  all leases, subleases and other agreements affecting the use, enjoyment or
occupancy of the Mortgaged Property heretofore or hereafter entered into (including, without
limitation, any and all security interests, contractual liens and security deposits) (the “Leases”)
and all income, rents, issues, profits and revenues (including all oil and gas or other mineral
royalties and bonuses), proceeds payable under any policy of insurance covering loss of rents
and all damages following any lease defaults from or with respect to the Mortgaged Property
whether paid or accruing before or after the filing by or against Mortgagor of any petition for
relief under 11 U.S.C. § 101 et seq. (the “Bankruptcy Code™) (the “Rents”) and all proceeds from
the sale or other disposition of the Leases and the right to receive and apply the Rents to the
payment of the Debt;
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(f)  all substances in, on, or under the Mortgaged Property which are now, or may
become in the future, intrinsically valuable, that'is, valuable in themselves, and which now or
may be in the future enjoyed through extraction ot removal from the Mortgaged Property,
including without limitation, oil, gas, and all other hydrocarbons, coal, lignite, carbon dioxide
and all other nonhydrocarbon gases, uranium and all other radioactive substances, and gold,
silver, copper, iron and all other metallic substances or ores, upon extraction or removal from the
Mortgaged Property;

(g)  all of the right, title, and interest of Mortgagor in and to the following: (i) any and
all plans, specifications, shop drawings and other technical descriptions prepared for construction
of the Improvements, and all supplements thereto and amendments and modifications thereof;
(ii) building ane-construction materials and equipment, all machinery, furnishings, equipment,
fixtures (including but not limited to all heating, air conditioning, plumbing, lighting,
communications zi:d-elevator fixtures) and other property of every kind and nature (hereinafter
collectively called the “Equipment”), whether tangible or intangible, whatsoever owned by
Mortgagor, or in which Mortgagor has or shall have an interest, now or hereafter located upon
the Mortgaged Property, or aspurtenant thereto, and usable in connection with the present or
future operation and occupancy ¢i the Mortgaged Property and all building equipment, materials
and supplies of any nature whatsoever owned by Mortgagor, or in which Mortgagor has or shall
have an interest, now or hereafter located upon the Mortgaged Property, or appurtenant thereto,
or usable in connection with the presert ¢r future operation, enjoyment and occupancy of the
Mortgaged Property, including the proceccs of any sale or transfer of the foregoing, and the
right, title and interest of Mortgagor in and to <ny bf the Equipment which may be subject to any
security interests, as defined in the Uniform Corimetcial Code, as adopted and enacted by the
State or States where any of the Mortgaged Properly is located (the “Uniform Commercial
Code™); (iii) any and all goods (including, but not lirnite to, crops, farm products, timber and
timber to be cut, and extracted Minerals); (iv) general intangibles, money, proceeds, accounts,
contract and subcontract rights, trademarks, tradenames, zad inventory, including (but not
limited to) all awards or payments (including interest therco:? which may heretofore and
hereafter be made with respect to the Mortgaged Property (whether irom the exercise of the right
of eminent domain or condemnation [including but not limited to any 'rarsfer made in lieu of or
in anticipation of the exercise of said rights], or for a change of grade, cr for any other injury to
or decrease in the value of the Mortgaged Property), and all proceeds ol ard any unearned
premiums on any insurance policies covering the Mortgaged Property (insivding, without
limitation, the right to receive and apply the proceeds of any insurance, judgments; ¢z settlements
made in lieu thereof, for damage to the Mortgaged Property) (hereinafter collectively called the
“Intangibles”); (v) all refundable, returnable, or reimbursable fees, deposits or other funds or
evidences of credit or indebtedness deposited by or on behalf of Mortgagor with any
governmental agencies, boards, corporations, providers of utility services, public or private,
including specifically, but without limitation, all refundable, returnable, or reimbursable tap fees,
utility deposits, commitment fees and development costs, any awards, remunerations,
reimbursements, settlements, or compensation heretofore made or hereafter to be made by any
governmental authority pertaining to the Mortgaged Property, including but not limited to those
for any vacation of, or change of grade in, any streets affecting the Mortgaged Property and those
for municipal utility district or other utility costs incurred or deposits made in connection with
the Mortgaged Property; (vi) the right, in the name and on behalf of Mortgagor, to appear in and
defend any action or proceeding brought with respect to the Mortgaged Property and to
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commence any action or proceeding to protect the interest of Secured Party in the Mortgaged
Property; and (vii) all other personal property of any kind or character as defined in and subject
to the provisions of the Uniform Commercial Code; any and all of which are now owned or
hereafter acquired by Mortgagor, and which are now or hereafter situated in, on, or about the
Mortgaged Property, or used in or necessary to the complete and proper planning, design,
development, construction, financing, use, occupancy, or operation thereof, or acquired (whether
delivered to the Mortgaged Property or stored elsewhere) for use in or on the Mortgaged
Property, together with all accessions, replacements, and substitutions thereto or therefor and the
proceeds thereof;

(h) all refunds, rebates or credits in connection with a reduction in real estate taxes
and assessments-charged against the Mortgaged Property as a result of tax certiorari or any
application or proczedings for reduction;

(1) all proceeds of the conversion, voluntary or involuntary, of any of the foregoing
including, without limitation, proceeds of insurance and condemnation awards, into cash or
liquidation claims;

() all rights of Mortgager as developer or declarant (or otherwise), under any
covenants, conditions and restricticsns, condominium declarations or other planned unit
development type documents affecting {'ie:Premises and Improvements, or any other part of the
Mortgaged Property, and all rights necessuy to develop and sell any portion of the Mortgaged
Property, including (but not limited to) water rights, sewer rights and the right to tap into public
utilities or to create private utilities; and

(k)  any and all proceeds and products of 2uy of the foregoing and any and all other
security and collateral of any nature whatsoever, now or nereafter given for the repayment of the
Debt and the performance of Mortgagor’s obligations under-the Loan Documents including,
without limitation, the Tax and Insurance Escrow Fund hereafter-defined and all other escrows
established with Mortgagee by Mortgagor.

TO HAVE AND TO HOLD the above granted and described Mortgaged Property unto
and to the use and benefit of Mortgagee and its successors and assigns, foiever;

PROVIDED, HOWEVER, Mortgagee shall release this Mortgage; st Mortgagor’s
expense, when (i) Mortgagor shall have paid the Debt in its entirety and perforined each and
every covenant hereof, and (ii) Mortgagor shall have fully performed its obligations under the
Loan Documents, and until so released this Mortgage shall remain in full force and effect. No
release of this Mortgage shall be valid unless executed by Mortgagee.

AND Mortgagor represents and warrants to and covenants and agrees with Mortgagee as
follows:

1. Payment of Debt and Incorporation of Covenants, Conditions and Agreements.
Mortgagor will pay the Debt at the time and in the manner provided in the Note and in this
Mortgage. Mortgagor will duly and punctually petform all of the covenants, conditions and
agreements contained in the Note, this Mortgage, the other Loan Documents all of which
covenants, conditions and agreements are hereby made a part of this Mortgage to the same extent
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and with the same force as if fully set forth herein. As used in this Mortgage, “Debt” means,
collectively, (i) the unpaid principal balance of and the accrued but unpaid interest on the Note,
(ii) all other sums due, payable or reimbursable to Mortgagee under the Loan Documents
(including, without limitation, sums due or payable to Mortgagee for deposit into the Tax and
Insurance Escrow Fund [hereafter defined] and any other escrows established or required under
the Loan Documents, if any), and (iii) any and all other liabilities and obligations of Mortgagor
under the Note, this Mortgage, the other Loan Documents.

2. Warranty of Title. Mortgagor warrants that Mortgagor is the sole owner of and
has good, legal, marketable and insurable fee simple title to the Mortgaged Property and has the
full power, authority and right to execute, deliver and perform its obligations under this
Mortgage and *ta encumber, mortgage, give, grant, bargain, sell, alienate, enfeoff, convey,
confirm, pledg¢, Jassign and hypothecate the same and that Mortgagor possesses an
unencumbered fee esiate in the Premises and the Improvements and that it owns the Mortgaged
Property free and cleai<f all liens, encumbrances and charges whatsoever except for those
exceptions shown in thectitle insurance policy insuring the lien of this Mortgage and that this
Mortgage is and will remain = valid and enforceable first lien on and security interest in the
Mortgaged Property, subject vitly to said exceptions. Mortgagor shall forever warrant, defend
and preserve such title and the validityiand priority of the lien of this Mortgage and shall forever
warrant and defend the same to Morigzgee against the claims of all persons whomsoever,

3. Insurance.

(a)  Mortgagor, at its sole cost and expense, for the mutual benefit of
Mortgagor and Mortgagee, shall obtain and maintain during the entire term of this
Mortgage the insurance required as a condition nrecedent to the Initial Advance (as
defined in the Loan Agreement) under the Loai Agreement, together with such other
insurance as may from time to time be reasonably required by Mortgagee in order to
protect its interests.

(b)  [Intentionally deleted]

(¢)  Unless Mortgagor provides Mortgagee with eviuenec. of the required
insurance coverage Mortgagee may purchase insurance at Mortgagor s exvense to protect
our interests in Mortgagor’s collateral. This insurance may, but nezo- not, protect
Mortgagor’s interests. The coverage that Morigagee purchase may not pay any claim that
Mortgagor make or any claim that is made against Mortgagor in connecticn’ with the
collateral. Mortgagor may later cancel any insurance purchased by Mortgagee, but only
after providing Mortgagee with evidence that Mortgagor has obtained the required
insurance. 1f Mortgagee purchases insurance for the collateral, Mortgagor will be
responsible for the costs of that insurance, including interest and any other charges
Mortgagee may incur either prior to or after the effective date of the cancellation or
expiration of the insurance. The costs of that insurance may be added to Mortgagor total
outstanding balance or obligation. The costs of the insurance may be more than the cost
of insurance Mortgagor may be able to obtain on its own.

2362815 045137-33325 6
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(d) In the event of the entry of a judgment of foreclosure, sale of the
Mortgaged Property by non-judicial foreclosure sale, or delivery of a deed in lieu of
foreclosure, Mortgagee hereby is authorized (without the consent of Mortgagor) to assign
any and all Policies to the purchaser or transferee thereunder, or to take such other steps
as Mortgagee may deem advisable to cause the interest of such transferee or purchaser to
be protected by any of the Policies without credit or allowance to Mortgagor for prepaid
premiums thereon.

(e}  If the Mortgaged Property shall be damaged or destroyed, in whole or in
part, by fire or other casualty, Mortgagor shall give prompt notice thereof to Mortgagee.

(i) In case of loss covered by Policies, Mortgagee may either (1) settle
arid adjust any claim without the consent of Mortgagor, or (2) allow Mortgagor to
agree with the insurance company or companies on the amount to be paid upon
the loss; provided, that Mortgagor may adjust losses aggregating not in excess of
$100,000.50/if such adjustment is carried out in a competent and timely manner,
and provided that in any case Mortgagee shall and is hereby authorized to collect
and receipt for-auy such insurance proceeds; and the expenses incurred by
Mortgagee in the acjustment and collection of insurance procceds shall become
part of the Debt and be-secured hereby and shall be reimbursed by Mortgagor to
Mortgagee upon demand unless deducted by and reimbursed to Mortgagee from
such proceeds).

(ii) In the event of aryinsured damage to or destruction of the
Mortgaged Property or any part therzof (herein called an “Insured Casualty”), if
(A) the loss is in an aggregate amount 4egs than twenty-five percent (25%) of the
original principal balance of the Note, ani (B) in the reasonable judgment of
Mortgagee, within the earlier of the Completion Date (as defined in the Loan
Agreement) or six (6) months after insurance preceeds are made available, the
Mortgaged Property can be restored to an econvipic unit not less valuable
(including an assessment of the impact of the terminaiion of any Leases due to
such Insured Casualty) and not less useful than the same was prior to the Insured
Casualty, and after such restoration will adequately secuce the outstanding
balance of the Debt, and (C) no Event of Default (hereinafter d¢tined) shall have
occurred and be then continuing, then the proceeds of insurance sha!l be applied
to reimburse Mortgagor for the cost of restoring, repairing, replacing er<ebuilding
the Mortgaged Property or part thereof subject to Insured Casualty, as provided
for below; and Mortgagor hereby covenants and agrees forthwith to commence
and diligently to prosecute such restoring, repairing, replacing or rebuilding;
provided, however, in any event Mortgagor shall pay all costs (and if required by
Mortgagee, Mortgagor shall deposit the total thereof with Mortgagee in advance)
of such restoring, repairing, replacing or rebuilding in excess of the net proceeds
of insurance made available pursuant to the terms hereof.

(iiiy  Except as provided above, the proceeds of insurance collected

upon any Insured Casualty shall, at the option of Mortgagee in its sole discretion,
be applied to the payment of the Debt or applied to reimburse Mortgagor for the
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cost of restoring, repairing, replacing or rebuilding the Mortgaged Property or part
thereof subject to the Insured Casualty, in the manner set forth below. Any such
application to the Debt shall not reduce or postpone any payments otherwise
required pursuant to the Note, other than the final payment on the Note.

(iv) In the event that proceeds of insurance, if any, shall be made
available to Mortgagor for the restoring, repairing, replacing or rebuilding of the
Mortgaged Property, Mortgagor hereby covenants to restore, repair, replace or
rebuild the same to be of at least equal value and of substantially the same
character as prior to such damage or destruction, all to be effected in accordance
with applicable law and plans and specifications approved in advance by
nortgagee.

(v) In the event Mortgagor is entitled to reimbursement out of
insuraice proceeds held by Mortgagee, such proceeds shall be disbursed from
time to tiric upon Mortgagee being furnished with (1) evidence satisfactory to it
(which evidence. may include inspection(s] of the work performed) that the
restoration, repait feplacement and rebuilding covered by the disbursement has
been completed inaccordance with plans and specifications approved by
Mortgagee, (2) evidencs satisfactory to it of the estimated cost of completion of
the restoration, repair, replasement and rebuilding, (3) funds, or, at Mortgagee’s
option, assurances satisfaciory to Mortgagee that such funds are available,
sufficient in addition to the proceeds of insurance to complete the proposed
restoration, repair, replacement /and rebuilding, and (4) such architect’s
certificates, waivers of lien, contractor’s swom statements, title insurance
endorsements, bonds, plats of survey and such other evidences of cost, payment
and performance as Mortgagee may {esscnably require and approve; and
Mortgagee may, in any event, require that all ‘plans and specifications for such
restoration, repair, replacement and rebuilding ve submitted to and approved by
Mortgagee priot to commencement of work. With raspect to disbursements to be
made by Mortgagee: (A) no payment made prior to tiic final completion of the
restoration, repair, replacement and rebuilding shall exceaC ainety percent (90%)
of the value of the work performed from time to time; (P5) finds other than
proceeds of insurance shall be disbursed prior to disbursement of zuch proceeds;
and (C) at all times, the undisbursed balance of such proceeds remzining in the
hands of Mortgagee, together with funds deposited for that purpose 0: iftevocably
committed to the satisfaction of Mortgagee by or on behalf of Mortgagor for that
purpose, shall be at least sufficient in the reasonable judgment of Mortgagee to
pay for the cost of completion of the restoration, repair, replacement or
rebuilding, free and clear of all liens or claims for lien and the costs described in
subsection 3(e)(vi) below. Any surplus which may remain out of insurance
proceeds held by Mortgagee after payment of such costs of restoration, repair,
replacement or rebuilding shall be paid to any party entitled thereto. In no event
shall Mortgagee assume any duty or obligation for the adequacy, form or content
of any such plans and specifications, nor for the performance, quality or
workmanship of any restoration, repair, replacement and rebuilding.

236281.5 045137-33325 8
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(vi)  Notwithstanding anything to the contrary contained herein, the
proceeds of insurance reimbursed to Mortgagor in accordance with the terms and
provisions of this Mortgage shall be reduced by the reasonable costs (if any)
incurred by Mortgagee in the adjustment and collection thereof and in the
reasonable costs incurred by Mortgagee of paying out such proceeds (including,
without limitation, reasonable attorneys’ fees and costs paid to third parties for
inspecting the restoration, repair, replacement and rebuilding and reviewing the
plans and specifications therefor).

4, Payment of Other Charges. Mortgagor shall pay all assessments, water rates and
sewer rents, ground rents, maintenance charges, other governmental impositions, and other
charges, including without limitation vault charges and license fees for the use of vaults, chutes
and similar areas alioining the Premises, now or hereafter levied or assessed or imposed against
the Mortgaged Prope.ty or any part thereof (the “Other Charges™) as the same become due and
payable. Mortgagor wili deliver to Mortgagee evidence satisfactory to Mortgagee that the Taxes
(hereinafter defined) andhe Other Charges have been so paid or are not then delinquent no later
than thirty (30) days foliowing. the date on which the Taxes and/or the Other Charges would
otherwise be delinquent if noi-psid. Mortgagor shall not suffer and shall promptly cause to be
paid and discharged any lien or chargs whatsoever which may be or become a lien or charge
against the Mortgaged Property, and shall promptly pay for all utility services provided to the
Mortgaged Property.

5. Tax and Insurance Escrow Fund. 'Upon the occurrence of an Event of Default,
and upon the written request of Lender, Mortgagor shall make an initial deposit to the Tax and
Insurance Escrow Fund (hereinafter defined) of an amount which, when added to the monthly
amounts to be deposited as specified below, will be sufficient in the estimation of Mortgagee to
satisfy the next duc taxes, assessments, insurance premiums and other similar charges.
Mortgagor shall pay to Mortgagee on the first day of each ca'endar month (a) one-twelfth of an
amount which would be sufficient to pay all the taxes, assessments and other similar
governmental impositions (the “Taxes”) payable, or estimated by Mortgagee to be payable,
during the next ensuing twelve (12) months, and (b) one-twelfth of ar armount which would be
sufficient to pay the Insurance Premiums due for the renewal of the coverage afforded by the
Policies upon the expiration thereof (said amounts in subsections [a] and [)] above hereinafter
called the “Tax and Insurance Escrow Fund™). Mortgagee may, in its sole discisiion, retain a
third-party tax consultant to obtain tax certificates or other evidence or estimates ¢Ltax due or to
become due or to verify the payment of taxes and Mortgagor will promptly reimburse iortgagee
for the reasonable cost of retaining any such third-parties or obtaining such certificates. Any
unpaid reimbursements for the aforesaid shall be added to the Debt. The Tax and Insurance
Escrow Fund and the payments of interest or principal or both, payable pursuant to the Note,
shall be added together and shall be paid as an aggregate sum by Mortgagor o Mortgagee.
Mortgagor hereby pledges (and grants a lien and security interest) to Mortgagee any and all
monies now or hereafter deposited in the Tax and Insurance Escrow Fund as additional security
for the payment of the Debt. Mortgagee will apply the Tax and Insurance Escrow Fund to
payments of Taxes and Insurance Premiums required to be made by Mortgagor pursuant to
Sections 3 and 4 hereof, If the amount of the Tax and Insurance Escrow Fund shall exceed the
amounts due for Taxes and Insurance Premiums pursuant to Sections 3 and 4 hereof, Mortgagee
shall, in its discretion, return any excess to Mortgagor or credit such excess against future
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payments to be made to the Tax and Insurance Escrow Fund. In allocating such excess,
Mortgagee may deal with the person shown on the records of Mortgagee to be the owner of the
Mortgaged Property. If the Tax and Insurance Escrow Fund is not sufficient to pay the items set
forth in subsections {a) and (b) above, Mortgagor shall promptly pay to Mortgagee, upon
demand, an amount which Mortgagee shall estimate as sufficient to make up the deficiency.
Upon the occurrence of an Event of Default, Mortgagee shall be entitled to exercise both the
rights of setoff and banker’s lien, if applicable, against the interest of Mortgagor in the Tax and
Insurance Escrow Fund to the full extent of the outstanding balance of the Debt, application of
any such sums to the Debt to be in any order in its sole discretion. Until expended or applied as
above provided, any amounts in the Tax and Insurance Escrow Fund shall constitute additional
security for !¢ Debt. The Tax and Insurance Escrow Fund shall not constitute a trust fund and
may be commisgled with other monies held by Mortgagee. Unless otherwise required by
applicable law, 1i0.2arnings or interest on the Tax and Insurance Escrow Fund shall be payable to
Mortgagor even if Mortgagee or its servicer is paid a fee and/or receives interest or other income
in connection with the déposit or placement of such fund (in which event such income shall be
reported under Mortgagee’s.or its servicer’s fax identification number, as applicable). Upon
payment of the Debt and perfsimance by Mortgagor of all its obligations under this Mortgage
and the other Loan Documents, arty amounts remaining in the Tax and Insurance Escrow Fund
shall be refunded to Mortgagor.

6. [Intentionally Deleted].

7. Condemnation. Mortgagor shail promptly give Mortgagee written notice of the
actual or threatened commencement of any condeination or eminent domain proceeding and
shall deliver to Mortgagee copies of any and il papers served in connection with such
proceedings. Mortgagee is hereby irrevocably appoiated as Mortgagor’s attorney-in-fact,
coupled with an interest, with exclusive power to coilect, receive and retain any award or
payment for said condemnation or eminent domain and to maké any compromise or settlement in
connection with such proceeding, subject to the provisions of this Mortgage. Notwithstanding
any taking by any public or quasi-public authority through emizent domain or otherwise
(including but not limited to any transfer made in lieu of or in anticipzi'on-of the exercise of such
taking), Mortgagor shall continue to pay the Debt at the time and in the:manner provided for its
payment in the Note, in this Mortgage and the other Loan Documents and t'ie Debt shall not be
reduced until any award or payment therefor shall have been actually received 2iwer expenses of
collection and applied by Mortgagee to the discharge of the Debt. Mortgagee shail pst be limited
to the interest paid on the award by the condemning authority but shall be entitled 10 i=veive out
of the award interest at the rate or rates provided in the Note. Mortgagor shall cause the award or
payment made in any condemnation or eminent domain proceeding, which is payable to
Mortgagor, to be paid directly to Mortgagee. Mortgagee may apply any such award or payment
to the reduction or discharge of the Debt whether or not then due and payable (such application
to be without the prepayment consideration provided in the Note, except that if an Event of
Default, or an event which with notice and/or the passage of time, or both, would constitute an
Event of Default, has occurred, then such application shall be subject to the full prepayment
consideration computed in accordance with the Note, if applicable). If the Mortgaged Property is
sold, through foreclosure or otherwise, prior to the receipt by Mortgagee of such award or
payment, Mortgagee shall have the right, whether or not a deficiency judgment on the Note shall
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have been sought, recovered or denied, to receive said award or payment, or a portion thereof
sufficient to pay the Debt.

8. Representations Concerning Loan. Mortgagor represents, warrants and covenants
as follows:

(a)  Neither Mortgagor nor any guarantor of the Debt or any part thereof (a
“Guarantor”) has any defense to the payment in full of the Debt that arises from
applicable local, state or federal laws, regulations or other requirements. None of the
Loan Documents are subject to any right of rescission, set-off, abatement, diminution,
countesclaim or defense, including the defense of usury, nor will the operation of any of
the teniis of any such Loan Documents, or the exercise of any right thereunder, render
any Loar Documents unenforceable, in whole or in part, or subject to any right of
rescission, set-off, abatement, diminution, counterclaim or defense, including the defense
of usury, and ao¢ such right of rescission, set-off, abatement, diminution, counterclaim or
defense has been, or will be, asserted with respect thereto.

(b)  There are'ro proceedings pending or threatened for the partial or total
condemnation of the Mortgaged Property.

(¢)  There is no action. suit or proceeding, judicial administrative or otherwise
pending or, to the best of Mortgagir’s knowledge threatened or contemplated against
Mortgagor, or Guarantor or against or affecting the Mortgaged Property that (i) has not
been disclosed to Mortgagee and has-a-material, adverse effect on the Mortgaged
Property or Mortgagor’s and Guarantor’s abiiity to perform their obligations under any
Loan Document or (i) is not adequately covered by insurance, each as determined by
Mortgagee in its sole and absolute discretion.

(d)  The Mortgaged Property is not subject 10 any Leases (except as expressly
consented to in writing by Mortgagee) or operating agreciasnts and no person has any
possessory interest in the Mortgaged Property or right to ¢ceuny the same (except as
expressly consented to in writing by Mortgagee).

(e) All financial data, including, without limitation, statemerts of cash flow
and income and operating expenses, delivered to Mortgagee by, or/cn behalf of
Mortgagor are (i) true and correct in all material respects; (ii) accurately cepresent the
financial condition of Mortgagor or the Mortgaged Property as of the date thercof in all
material respects; and (iii) to the extent reviewed by an independent certified public
accounting firm, have been prepared in accordance with generally accepted accounting
principles consistently applied throughout the periods covered.

® The survey of the Mortgaged Property delivered to Mortgagee in
connection with this Mortgage, has been performed by a duly licensed surveyor or
registered professional engineer in the jurisdiction in which the Mortgaged Property is
situated, and to the best of Mortgagor’s knowledge, does not fail to reflect any material
matter affecting the Mortgaged Property or the title thereto.

236281.5 045137-33325 11
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(g)  The Loan evidenced by the Loan Documents complies with, or is exempt
from, applicable state or federal laws, regulations and other requirements pertaining to
usury and any and all other requirements of any federal, state or local law.

(h)  [Intentionally deleted].

(1) The Mortgaged Property is (or shall be) served by public utilities and
services in the surrounding community, including police and fire protection, public
transportation, refuse removal, public education, and enforcement of safety codes which
are adequate in relation to the premises and location on which the Mortgaged Property is
locatez.

g? The Mortgaged Property is (or shall be) serviced by public water and
sewer syste:ns which are adequate in relation to the premises and location on which the
Mortgaged Property is located.

(k) [Intsuuonally deleted].

(D The Mortgaged-Property is a contiguous parcel and a separate tax parcel,
and there are no delinqueni. Taxes or other outstanding charges adversely affecting the
Mortgaged Property.

(m)  The Mortgaged Prope:ty isnot relied upon by, and does not rely upon, any
building or improvement not part of the Mortgaged Property to fulfill any zoning,
building code or other governmental or nxusizipal requirement for structural support or
the furnishing of any essential building systeins or utilities, except to the extent of any
valid and existing reciprocal easement agreemcris shown in the title insurance policy
insuring the lien of this Mortgage.

(n) No action, omission, misrepresentation,” mcgligence, fraud or similar
occurrence has taken place on the part of any person that woula reasonably be expected
to result in the failure or impairment of full and timely coverage under any insurance
policies providing coverage for the Mortgaged Property.

(0)  There are no defaults by Mortgagor beyond any applicabls grace period
under any contract ot agreement (other than this Mortgage and the-other Loan
Documents) that binds Mortgagor and/or the Mortgaged Property, including any
management, service, supply, security, maintenance or similar contracts; and Mortgagor
has no knowledge of any such default for which notice has not yet been given; and no
such agreement is in effect with respect to the Mortgaged Property that is not capable of
being terminated by Mortgagor on less than thirty (30) days notice except as previously
disclosed to Mortgagee by a delivery of a copy of all such agreements.

()  [Intentionally deleted].

(@) [Intentionally deleted].

2362815 045137-33325 12
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9. Maintenance of Mortgaged Property. Mortgagor shall cause the Mortgaged
Property to be operated and maintained in a good and safe condition and repair and in keeping
with the condition and repair of properties of a similar use, value, age, nature and construction.
Mortgagor shall not use, maintain or operate the Mortgaged Property in any manner which
constitutes a public or private nuisance or which makes void, voidable, or cancelable, or
increases the premium of, any insurance then in force with respect thereto. Except as
contemplated in the Plans and Specifications (as defined in the Loan Agreement) and the Loan
Documents, the Improvements and the Equipment shall not be removed, demolished or
materially altered (except for normal replacement of the Equipment) without the consent of
Mortgagee. Mortgagor shall promptly comply with all laws, orders and ordinances affecting the
Mortgaged P-operty, or the use thereof. Mortgagor shall promptly repair, replace or rebuild any
part of the Morgaged Property which may be destroyed by any casualty, or become damaged,
worn or dilapidated or which may be affected by any proceeding of the character referred to in
Section 7 hereof ‘and shall complete and pay for any structure at any time in the process of
construction or repair opiiz Premises.

10, Use of Mortgzged Property. Without Mortgagee’s prior written consent,
Mortgagor shall not initiate, joil in, acquiesce in, or consent to any change in any private
restrictive covenant, zoning law o other public or private restriction, limiting or defining the
uses which may be made of the Morigeged Property or any part thereof, nor shall Mortgagor
initiate, join in, acquiesce in, or consert fo-any zoning change or zoning matter affecting the
Mortgaged Property. If under applicable zonmng provisions the use of all or any portion of the
Mortgaged Property is or shall become a noncc nforming use, Mortgagor will not cause or permit
such nonconforming use to be discontinued or abandoned without the express written consent of
Mortgagee. Mortgagor shall not permit or suffer 1o oecur any waste on or to the Mortgaged
Property or to any portion thereof and shall not taks iny steps whatsoever to convert the
Mortgaged Property, or any portion thereof, to a co viominium or cooperative form of
management without Mortgagee’s prior written consent. Mor(gagor will not install or permit to
be installed on the Premises any underground storage tank or above-ground storage tank without
the written consent of Mortgagee.

11, Transfer or Encumbrance of the Mortgaged Property. Sulbiject to the provisions of
Section 58 hereof regarding permitted sales of Lots (as defined in the Loan Agreement) and
payment of Partial Release Prices (as defined in the Loan Agreement):

(a)  Mortgagor acknowledges that Mortgagec has examined and relied on the
creditworthiness and experience of Mortgagor in developing, constructing, owning and
operating properties such as the Mortgaged Property in agreeing to make the loan secured
hereby, and that Mortgagee will continue to rely on Morigagor’s ownership of the
Mortgaged Property as a means of maintaining the value of the Mortgaged Property as
security for repayment of the Debt. Mortgagor acknowledges that Mortgagee has a valid
interest in maintaining the value of the Mortgaged Property so as to ensure that, should
Mortgagor default in the repayment of the Debt, Mortgagee can recover the Debt by a
sale of the Mortgaged Property. Mortgagor shall not, without the prior written consent of
Mortgagee, sell, convey, lease, alienate, mortgage, encumber, pledge or otherwise
transfer the Mortgaged Property or any part thereof, or permit the Mortgaged Property or
any part thereof to be sold, conveyed, leased, alienated, mortgaged, encumbered, pledged
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or otherwise transferred; provided, however, Mortgagee may, in its sole discretion, give
such written consent (but shall have no obligation to do s0) to any such sale, conveyance,
lease, alienation, mortgage, encumbrance, pledge or other transfer, and any such consent
may be conditioned upon the satisfaction of such conditions precedent as Mortgagee may
require; provided, further, in no event shall this Section 11 include nor prohibit a Lease.

(b)  {Intentionally deleted].
(c)  [Intentionally deleted].

(d)  Mortgagee may predicate its decision to grant or withhold consent to any
subsequent sale, conveyance, lease, alienation, mortgage, encumbrance, pledge or other
transfer apon the satisfaction (in the sole determination of Mortgagee) with such
conditions s 'nay be imposed by Mortgagee, which may include, but shall not be limited
to, the followiie matters: (i) the delivery to Mortgagee of an endorsement (at
Mortgagor’s sole/cost and expense) to the mortgagee policy of title insurance then
insuring the lien—created by this Mortgage in a form and substance acceptable to
Mortgagee, in its soieiudgment; (ii) the grantee’s integrity, reputation, character,
creditworthiness and develspraent ability being satisfactory to Morigagee, in its sole
judgment; (iii) the grantee exeouting (prior to such sale or transfer) a written assumption
agreement containing such tertis as Mortgagee may require; (iv) an adjustment to the
term of the Note, a principal pay down on the Note or an increase in the rate of interest
payable on the Note; (v} payment by Morigagor of a transfer and assumption fee not to
exceed one percent (1%) of the then unpaid principal balance of the Note; and (vi)
payment by Mortgagor of the expenses deseribed in subsection 11(f) below; Mortgagee
shall not be required to demonstrate any actval impairment of its security or any
increased risk of default hereunder in order to declare the Debt immediately due and
payable upon any sale, conveyance, lease, alienation, niostgage, encumbrance, pledge or
transfer by Mortgagor of the Mortgaged Property without Miortgagee’s consent.

(¢)  Mortgagee’s consent to any one sale, convévance, lease, alienation,
mortgage, encumbrance, pledge or wransfer of the Mortgaged ®roperty shall not be
deemed to be a waiver of Mortgagee’s right to require such consent to any future
occurrence of same. Any sale, conveyance, alienation, mortgage, encumurance, pledge or
transfer of the Mortgaged Property made in contravention of this SectionL! shall be null
and void and of no force and effect.

H Mortgagor agrees to bear and shall pay or reimburse Mortgagee on
demand for all reasonable expenses (including, without limitation, all recording costs,
taxes, reasonable attorney’s fees and disbursements and title search costs) incurred by
Mortgagee in connection with the review, approval and documentation of any such sale,
conveyance, alienation, mortgage, encumbrance, pledge or transfer.

(g)  Notwithstanding anything herein to the contrary, nothing herein shall
prohibit Borrower or any member of Borrower from transferring its interest in Borrower
to a family trust or other entity for estate planning purposes, so long as control of
Borrower does not change.

2362815 045137-33325 14
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12. Estoppel Certificates and No Default Affidavits.

(a)  After request by Mortgagee, Mortgagor shall within ten (10) days furnish
Mortgagee with a statement, duly acknowledged and certified, setting forth (i) the amount
of the original principal amount of the Note, (i) the unpaid principal amount of the Note,
(iii) the rate of interest of the Note, (iv) the date installments of interest and/or principal
were last paid, (v) any offsets or defenses to the payment of the Debt, if any, and (vi) that
the Note, this Mortgage and the other Loan Documents are valid, legal and binding
obligations and have not been modified or if modified, giving particulars of such
modification.

{(r)  After request by Mortgagee, Mortgagor shall within ten (10) days furnish
Mortgagee with a certificate reaffirming all representations and warranties of Mortgagor
set forth heiein and in the other Loan Documents as of the date requested by Mortgagee
or, to the extent of any changes to any such representations and warranties, so stating
such changes.

(c)  If the Mozigaged Property includes commercial property, Mortgagor shall
deliver to Mortgagee upon icquest, tenant estoppel certificates from each commercial
tenant at the Mortgaged Frorerty in form and substance reasonably satisfactory to
Mortgagee provided that Mortgagon shall not be required to deliver such certificates more
frequently than two (2) times in any calendar year. '

13.  Changes in the Laws Regarding Taxation. If any law is amended, enacted or
adopted after the date of this Mortgage which deducts the Debt from the value of the Mortgaged
Property for the purpose of taxation or which imposcsa tax, either directly or indirectly, on the
Debt or Mortgagee’s interest in the Mortgaged Proper’y Morigagor will pay such tax, with
interest and penalties thereon, if any. In the event Mortgagee is-advised by counsel chosen by it
that the payment of such tax or interest and penalties by Mortgagor would be unlawful or taxable
to Mortgagee or unenforceable or provide the basis for a defense of usury, then in any such
event, Mortgagee shall have the option, by written notice of not less than forty-five (45) days, to
declare the Debt immediately due and payable.

14.  No Credits on Account of the Debt. Mortgagor will not claim.o=-demand or be
entitled to any credit or credits on account of the Debt for any part of the Taxes or'(*ther Charges
assessed against the Mortgaged Property, or any part thereof, and no deduction skal) otherwise
be made or claimed from the assessed value of the Mortgaged Property, or any part chereof, for
real estate tax purposes by reason of this Mortgage or the Debt. In the event such claim, credit or
deduction shall be required by law, Mortgagee shall have the option, by written notice of not less
than ninety (90) days, to declare the Debt immediately due and payable.

15.  Documentary Stamps. If at any time the United States of America, any State
thereof or any subdivision of any such State shall require revenue or other stamps to be affixed to
the Note or this Mortgage, or impose any other tax or charge on the same, Mortgagor will pay for
the same, with interest and penalties thereon, if any.
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16.  Controlling Agreement. It is expressly stipulated and agreed to be the intent of
Mortgagor and Mortgagee at all times to comply with applicable state law or applicable United
States federal law (to the extent that it permits Mortgagee to contract for, charge, take, reserve, or
reccive a greater amount of interest than under state law) and that this section shall control every
other covenant and agreement in this Mortgage and the other Loan Documents. If the applicable
law (state or federal) is ever judicially interpreted so as to render usurious any amount called for
under the Note or under any of the other Loan Documents, or contracted for, charged, taken,
reserved, or received with respect to the Debt, or if Mortgagee’s exercise of the option to
accelerate the maturity of the Note, or if any prepayment by Mortgagor results in Mortgagor
having paid any interest in excess of that permitted by applicable law, then it is Mortgagor’s, and
Mortgagee’s ¢xpress intent that all excess amounts theretofore collected by Mortgagee shall be
credited on the zrincipal balance of the Note and all other Debt (or, if the Note and all other Debt
have been or wou'd thereby be paid in full, refunded to Mortgagor), and the provisions of the
Note and the otlier Loan Documents immediately be deemed reformed and the amounts
thereafter collectible ivercunder and thereunder reduced, without the necessity of the execution of
any new documents, so s o comply with the applicable law, but so as to permit the recovery of
the fullest amount otherwise called for hereunder or thereunder. All sums paid or agreed to be
paid to Mortgagee for the use, {o:bearance, or detention of the Debt shall, to the extent permitted
by applicable law, be amortized, proratad, allocated, and spread throughout the fuil stated term of
the Debt until payment in full so that ihe rate or amount of interest on account of the Debt does
not exceed the maximum rate permitted vnder applicable law from time to time in effect and
applicable to the Debt for so long as the Lebt is outstanding. Notwithstanding anything to the
contrary contained herein or in any of the cther Loan Documents, it is not the intention of
Mortgagee to accelerate the maturity of any intérest that has not accrued at the time of such
acceleration or to collect unearned interest at the time of such acceleration.

17.  Books and Records. Mortgagor will k*cp accurate books and records in
accordance with sound accounting principles in which full,"truz and correct entries shall be
promptly made with respect to the Mortgaged Property and the ozeration thereof, and will permit
all such books and records (including without limitation all contracis, statements, invoices, bills
and claims for labor, materials and services supplied for the construction repair or operation of
the Improvements) to be inspected or audited and copies made by Mortgagee and its
representatives during normal business hours and at any other reasonablz tines. Mortgagor
represents that its chief executive office is as set forth in the introductory paragraph of this
Mortgage and that all books and records pertaining to the Mortgaged Property are nigintained at
such location. Mortgagor will furnish, or cause to be furnished, to Mortgagee or or before
twenty-five (25) days after each calendar month the following items, each certified by Mortgagor
as being true and correct, in such format and in such detail as Mortgagee or its servicer may
request: (a) an inventory report dated as of the last day of such month; and (b) financial
statements prepared for such month and year to date. Mortgagor will furnish, or cause to be
furnished, to Mortgagee on or before forty-five (45) days after March 31, June 30, September 30
and December 31 of each calendar year the following items, each certified by Mortgagor as
being true and correct, in such format and in such detail as Mortgagee or its servicer may
request: (a) an inventory report of each such calendar quarter; (b} quarterly and year to date
financial statements prepared for each calendar quarter during each such reporting period; and
(c) such other reports and statements as Mortgagee reasonably may require from time to time.
Within ninety (90) days following the end of each calendar year, Mortgagor shall furnish a
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statement of the financial affairs and condition of Mortgagor and Guarantor (in such detail as
Mortgagee or its servicer may request) and setting forth the financial condition and the income
expenses and for the immediately preceding calendar year and prepared by an independent
certified public accountant. Mortgagor shall deliver to Mortgagee copies of all income tax
returns, requests for extension and other similar items contemporaneously with its delivery of
same to the Internal Revenue Service filed by or on behalf of Mortgagor or Guarantor. At any
time and from time to time Mortgagor shall deliver to Mortgagee or its agents such other
financial data as Mortgagor prepares for its own use and which Mortgagee or its agents shall
request with respect to the development, ownership, maintenance, use and operation of the
Mortgaged Property, including, but not limited to, an inventory sales report. Mortgagor will
permit representatives appointed by Mortgagee, including independent accountants, agents,
attorneys, appraisers and any other persons, to visit and inspect during its normal business hours
and at any other reasonable times any of the Mortgaged Property and to make photographs
thereof, and to wiite_ down and record any information such representatives obtain, and shall
permit Mortgagee or its zepresentatives to investigate and verify the accuracy of the information
furnished to Mortgagee uarder or in connection with this Mortgage or any of the other Loan
Documents and to discuss al'-such matters with its officers, employees and representatives.
Mortgagor will furnish to Mongagee at Mortgagor’s expense all evidence which Mortgagee may
from time to time reasonably requést as to the accuracy and validity of or compliance with all
representations and warranties made by Mortgagor in the Loan Documents and satisfaction of all
conditions contained therein. Any inspection or audit of the Mortgaged Property or the books
and records of Mortgagor, or the procuring ¢f documents and financial and other information, by
or on behalf of Mortgagee, shall be for Mortgagee s protection only, and shall not constitute any
assumption of responsibility or liability by Mortgagze to Mortgagor or anyone else with regard
to the development, condition, construction, maintenance or operation of the Mortgaged
Property, nor Mortgagee’s approval of any certificztion given to Mortgagee nor relieve
Mortgagor of any of Mortgagor’s obligations.

18.  Performance of Other Agreements. Mortgagor sii2!! observe and perform each
and every term to be observed or performed by Mortgagor pursuent to the terms of any
agreement or recorded instrument affecting or pertaining to the Mortgag,ed Property.

19. Further Acts, etc.

(a)  Mortgagor will, at the cost of Mortgagor, and withovi expense to
Mortgagee, do, execute, acknowledge and deliver all and every such further2cis, deeds,
conveyances, mortgages, assignments, notices of assignment, Uniform Commeicial Code
financing statements or continuation statements, transfers and assurances as Mortgagee
shall, from time to time, require, for the better assuring, conveying, assigning,
transferring, and confirming unto Mortgagee the property and rights hereby mortgaged,
given, granted, bargained, sold, alienated, enfeoffed, conveyed, confirmed, pledged,
assigned and hypothecated or intended now or hereafter so to be, or which Mortgagor
may be or may hereafter become bound to convey or assign to Mortgagee, or for carrying
out the intention or facilitating the performance of the terms of this Mortgage or for
filing, registering or recording this Mortgage. Mortgagor, on demand, will execute and
deliver and hereby authorizes Mortgagee to execute in the name of Mortgagor or without
the signature of Mortgagor to the extent Mortgagee may lawfully do so, one or more
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financing statements, chattel mortgages or other instruments, to evidence more
effectively the security interest of Mortgagee in the Mortgaged Property. Mortgagor
grants to Mortgagee an irrevocable power of attorney coupled with an interest for the
purpose of exercising and perfecting any and all rights and remedies available to
Mortgagee at law and in equity, including without limitation such rights and remedies
available to Mortgagee pursuant to this subsection.

(b)  Mortgagee (and its mortgage servicer and their respective assigns) shall
have the right to disclose in confidence such financial information regarding Mortgagor,
Guarantor or the Mortgaged Property as may be necessary (i) to complete any sale or
attemnied sale of the Note or participations in the loan (or any transfer of the mortgage
servicing . thereof) evidenced by the Note and the Loan Documents, (ii) to service the
Note, or((i1i) to furnish information concerning the payment status of the Note to the
holder or Yerzficial owner thereof, including, without limitation, all Loan Documents,
financial statéments, projections, internal memoranda, audits, reports, payment history,
appraisals and any/ #nd all other information and documentation in the Mortgagee’s files
(and such servicer’s files) relating to Mortgagor, any Guarantor and the Mortgaged
Property. This authorizaisn shall be irrevocable in favor of Mortgagee (and its mortgage
servicer and their respective assigns), and Mortgagor and Guarantor waive any claims
that they may have against Micitgagee, its mortgage servicer and their respective assigns
or the party receiving informatica from Mortgagee pursuant hereto regarding disclosure
of information in such files and furtnr waive any alleged damages which they may suffer
as a result of such disclosure.

()  Mortgagor acknowledges that Mortgagee may sell the Loan evidenced by
the Note and the Loan Documents or a participaticn interest therein to a party who may
pool the Loan with a number of other loans and to have the holder of such loans (most
likely a special purpose REMIC) issue one or more ciastes of Mortgage Backed Pass-
Through Certificates (the “Certificates”), which may be.iated by one or more national
rating agencies. Mortgagee (and its mortgage servicer and theiz respective assigns) shall
be permitted to share any of the information referred to in subs:ction (b} above, whether
obtained before or after the date of the Note, with the holders or'pntential holders of the
Certificates, investment banking firms, rating agencies, accounting firms, custodians,
successor mortgage servicers, law firms and other third-party advisory Tiims involved
with the Loan evidenced by the Note and the Loan Documents or the Ceitiiicates. It is
understood that the information provided by Mortgagor to Mortgagee (or it mortgage
servicer and their respective assigns) or otherwise received by Mortgagee (or its
mortgage servicer and their respective assigns) in connection with the Loan evidenced by
the Loan Documents may ultimately be incorporated into the offering documents for the
Certificates and thus various prospective investors may also see some or all of the
information. Mortgagee (and its mortgage servicer and their respective assigns) and all of
the aforesaid third-party advisors and professional firms shall be entitled to rely on the
information supplied by, or on behalf of, Mortgagor.

20.  Recording of Mortgage, etc. Upon the execution and delivery of this Mortgage
and thereafter, from time to time, Mortgagor will cause this Mortgage, and any security
instrument creating a lien or security interest or evidencing the lien hereof upon the Mortgaged
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Property and each instrument of further assurance to be filed, registered or recorded in such
manner and in such places as may be required by any present or future law in order to publish
notice of and fully to protect the lien or security interest hereof upon, and the interest of
Mortgagee in, the Mortgaged Property. Mortgagor will pay all filing, registration or recording
fees, and all expenses incident to the preparation, execution and acknowledgment of this
Mortgage, any mottgage supplemental hereto, any security instrument with respect to the
Mortgaged Property and any instrument of further assurance, and all federal, state, county and
municipal, taxes, duties, imposts, assessments and charges arising out of or in connection with
the execution and delivery of this Mortgage, any mortgage supplemental hereto, any security
instrument with respect to the Mortgaged Property or any instrument of further assurance, except
where prohikited by law so to do. Mortgagor shall hold harmless and indemnify Mortgagee, its
successors and 4ssigns, against any liability incurred by reason of the imposition of any tax on
the making and 1ecording of this Mortgage.

21.  Reporiing Requirements. Mortgagor agrees to give prompt notice to Mortgagee
of the insolvency or bankcuptey filing of Mortgagor or the death, insolvency or bankruptcy filing
of any Guarantor.

7. Events of Default. /1he term “Event of Default” as used herein shall mean the
occurrence or happening, at any time 2:d from time to time, of any one or more of the following:

(a)  if any portion of the Sebt is not paid within ten (10) days from the date
when the same is due;

(b)  if the Policies are not kept in rull force and effect, or if the Policies are not
delivered to Mortgagee upon request;

(c)  if Mortgagor fails to timely provide any, monthly, quarterly or annual
financial or accounting report;

(d)  if Mortgagor sells, conveys, leases, alienates. mortgages, encumbers,
pledges or otherwise transfers any portion of the Mortgagec Property or permits the
Mortgaged Property or any part thereof to be sold, conveyed, leased, alienated,
mortgaged, encumbered, levied, pledged or otherwise transferied (other than in
connection with the sale of a Lot for which a Partial Release Price h2s heen paid as
provided for in Section 58 hereof) without Mortgagee’s prior written conseny;

(¢)  if any representation or warranty of Mortgagor, or of any Guarantor, made
herein, in any Loan Document, any guaranty, Or in any certificate, report, financial
statement or other instrument or document furnished to Mortgagee shall have been false
or misleading in any material respect when made;

(f)  if Mortgagor or any Guarantor shall make an assignment for the benefit of
~ creditors or if Mortgagor or any Guarantor shall admit in writing its inability to pay, or
Mortgagor’s or any Guarantor’s failure to pay, debts generally as the debts become due;

(g)  if a receiver, liquidator or trustee of Mortgagor or of any Guarantor shall
be appointed or if Mortgagor or any Guarantor shall be adjudicated a bankrupt or
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insolvent, or if any petition for bankruptcy, reorganization or arrangement pursuant to
federal bankruptcy law, or any similar federal or state law, shall be filed by or against,
consented to, or acquiesced in by, Mortgagor or any Guarantor or if Mortgagor or any
Guarantor shall admit in writing its insolvency or bankruptcy or if any proceeding for the
dissolution or liquidation of Mortgagor or of any Guarantor shall be instituted; however,
if such appointment, adjudication, petition or proceeding was involuntary and not
consented to by Mortgagor or such Guarantor, upon the same not being discharged,
stayed or dismissed within sixty (60) days;

(h)  subject to Mortgagor’s right to contest as provided herein, if the
Mortgaged Property becomes subject to any mechanic’s, materialman’s, mortgage or
other liez except a lien for local real estate taxes and assessments not then due and
payable;

(1) if Mortgagor fails to cure properly any violations of laws or ordinances
affecting or which‘ray be interpreted to affect the Mortgaged Property;

§)] except as’ nzrmitted in this Mortgage or contemplated under the Loan
Documents or the Plans -and Specifications, the actual or threatened alteration,
improvement, demolition or-removal of any of the Improvements without the prior
consent of Mortgagee;

(k)  damage to the Mortgagesn Froperty in any manner which is not covered by
insurance solely as a result of Mortgagor’s failure to maintain insurance required in
accordance with this Mortgage;

()] if Mortgagor shall default under 21y term, covenant, or condition of this
Mortgage or any of the other Loan Documents otiier than-as specified in any of the above
subparagraphs;

(m) if all or a substantial part of Mortgagor’s asseis {other than the Mortgaged
Property) are attached, seized, subjected to a writ or distress warrant or are levied upon
(unless such attachment, seizure, writ, distress warrant or levy is vacated within sixty [60]
days following the date of the same);

(nj entry of a judgment in excess of $25,000.00 and the expiation of any
appeal rights or the dismissal or final adjudication of appeals against Mortgager (unless
such judgment is vacated within sixty [60] days following the date of the same);

(o)  this Mortgage shall cease to constitute a first-priority lien on the
Mortgaged Property (other than in accordance with its terms);

(p)  seizure or forfeiture of the Mortgaged Property, or any portion thereof, or
Mortgagor’s interest therein, resulting from criminal wrongdoing or other unlawful action
of Mortgagor, its affiliates or any tenant in the Mortgaged Property under any federal,

state or local law; and
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(@)  if Mortgagor, or any Guarantor, shall die, dissolve, terminate or liquidate,
or merge with or be consolidated with any other entity, or become permanently disabled
(provided however, that the foregoing is subject to Borrower’s right to cure as set forth in
Section 10.5 of Exhibit C of the Loan Agreement).

23.  Notice and Cure. Notwithstanding the foregoing, Mortgagee agrees to give to
Mortgagor written notice as described below of (a) Mortgagor’s failure to pay any part of the
Debt when due (a “Monetary Default™), (b) a default referred to in subsection 22(c) above (a
“First Lien Default”), and (c) a default referred to in subsections 22(c), (i) or (I) above (a
“Nonmonetary Default”). Mortgagor shall have a period of ten (10) days from its receipt of
notice in which to cure a Monetary Default (which written notice period may run concurrently
with the ten [1v].day period referred to in subsection 22[a]), shall have a period of twenty (20)
days from its receint of notice to cure a First Lien Default and shall have a period of twenty (20)
days from its receipt 4f notice in which to cure a Nonmonetary Default unless such Nonmonetary
Default is not suscepiibiz-to cure within such twenty (20) day period, in which case Mortgagor
shall commence to cure sich Nonmonetary Default within twenty (20) days following notice and
diligently prosecute such cure-to completion; provided, however, that Mortgagor will provide
Mortgagee with such informaticr as Mortgagee may reasonably request concerning the status of
any attempted cure of any such Nonmonetary Default and the cure of any such Nonmonetary
Default must be completed to the satistzction of Mortgagee within sixty (60) days of notice in
any case. Notwithstanding the foregoing, Mortgagee may, but shall not be required, to give
notice of a Monetary Default or a recurrence: of the same Nonmonetary Default more frequently
than two times in any calendar year, A Mohetary Default and/or First Lien Default and/or
Nonmonetary Default shall nevertheless be an Even: of Default for all purposes under the Loan
Documents (including, without limitation, Mortgagc¢e’s right to collect Default Interest and any
other administrative charge set forth in the Note) except thut the acceleration of the Debt or other
exercise of remedies shall not be prior to the expiration'si the applicable cure and/or grace
periods provided in Section 22 or in this section.

24, Remedies. Upon the occurrence of an Event of 1’cfault and subject to any
applicable cure period, Mortgagee may, at Mortgagee’s option do” any one or more of the
following:

(a)  Right to Perform Mortgagor’s Covenants. If Mortgagor ii#s failed to keep
or perform any covenant whatsoever contained in this Mortgage or ihc-ather Loan
Documents, Mortgagee may, but shall not be obligated to any person to do su, gerform or
attempt to perform said covenant; and any payment made or expense incurred in the
performance or attempted performance of any such covenant, together with any sum
expended by Mortgagee that is chargeable to Mortgagor or subject to reimbursement by
Mortgagor under the Loan Documents, shall be and become a part of the “Debt,” and
Mortgagor promises, upon demand, to pay to Mortgagee, at the place where the Note is
payable, all sums so incurred, paid or expended by Mortgagee, with interest from the date
when paid, incurred or expended by Mortgagee at the Default Rate as specified in the
Note.

(b)  Right of Entry. Mortgagee may, prior or subsequent to the institution of
any foreclosure proceedings, enter upon the Mortgaged Property, or any part thereof, and
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take exclusive possession of the Mortgaged Property and of all books, records, and
accounts relating thereto and to exercise without interference from Mortgagor any and all
rights which Mortgagor has with respect to the management, possession, operation,
protection, or preservation of the Mortgaged Property, including without limitation the
right to rent the same for the account of Mortgagor and to deduct from such Rents all
costs, expenses, and liabilities of every character incurred by Mortgagee in collecting
such Rents and in managing, operating, maintaining, protecting, or preserving the
Mortgaged Property and to apply the remainder of such Rents on the Debt in such
manner as Mortgagee may elect. All such costs, expenses, and liabilities incurred by
Mortgagee in collecting such Rents and in managing, operating, maintaining, protecting,
or preserving the Mortgaged Property, if not paid out of Rents as hereinabove provided,
shall conztitute a demand obligation owing by Mortgagor and shall bear interest from the
date of expenditure until paid at the Default Rate as specified in the Note, all of which
shall constitwte-a portion of the Debt. If necessary to obtain the possession provided for
above, Mortgage¢ may invoke any and all legal remedies to dispossess Mortgagor,
including specifically.one or more actions for forcible entry and detainer, trespass to try
title, and restitution. In-connection with any action taken by Mortgagee pursuant to this
subsection, Mortgagee shail not be liable for any loss sustained by Mortgagor resulting
from any failure to let the Mortzaged Property, or any part thereof, or from any other act
or omission of Mortgagee in managing the Mortgaged Property unless such loss is caused
by the willful misconduct of Motgagee, nor shall Mortgagee be obligated to perform or
discharge any obligation, duty, or hiebility under any Lease or under or by reason hereof
or the exercise of rights or remedies heleunder. Mortgagor shall and does hereby agree to
indemnify Mortgagee for, and to hold Morigagee harmless from, any and all liability,
loss, or damage, which may or might be incurred by Mortgagee under any such Lease or
under or by reason hereof or the exercise of rights or remedies hereunder, and from any
and all claims and demands whatsoever which mxy be asserted against Mortgagee by
reason of any alleged obligations or undertakings on ifs part to perform or discharge any
of the terms, covenants, or agreements contained in any-such Lease. Should Mortgagee
incur any such liability, the amount thereof, including withowt Iunitation costs, expenses,
and reasonable attorneys” fees, together with interest thereon frem the date of expenditure
until paid at the Default Rate as specified in the Note, shall be secured hereby, and
Mortgagor shall reimburse Mortgagee therefor immediately upon cemund. Nothing in
this subsection shall impose any duty, obligation, or responsibility upcil Mortgagee for
the control, care, management, leasing, or repair of the Mortgaged Propeity, nor for the
carrying out of any of the terms and conditions of any such Lease; nor shall it ¢perate to
make Mortgagee responsible or liable for any waste committed on the Mortgaged
Property by the tenants or by any other parties, or for any hazardous substances or
environmental conditions on or under the Mortgaged Property, or for any dangerous or
defective condition of the Mortgaged Property or for any negligence in the management,
leasing, upkeep, repair, or control of the Mortgaged Property resulting in loss or injury or
death to any tenant, licensee, employee, or stranger. Mortgagor hereby assents to, ratifies,
and confirms any and all actions of Mortgagee with respect to the Mortgaged Property
taken under this subsection.

(c) Right to Accelerate. Mortgagee may, without notice (except as provided in
Section 23 above), demand, presentment, notice of nonpayment or nonperformance,
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protest, notice of protest, notice of intent to accelerate, notice of acceleration, or any other
notice or any other action, all of which are hereby waived by Mortgagor and all other
parties obligated in any manner whatsoever on the Debt, declare the entire unpaid balance
of the Debt immediately due and payable; and upon such declaration, the entire unpaid
balance of the Debt shall be immediately due and payable.

(d)  Foreclosure-Expense of Litigation.

(i) When all or any part of the Indebtedness shall become due,
whether by acceleration or otherwise, Mortgagee shall have the right to foreclose
the lien hereof for such Indebtedness or part thereof and/or exercise any right,
power or remedy provided in this Mortgage or any of the other Loan Documents
i accordance with the Illinois Mortgage Foreclosure Act (Chapter 735, Sections
5/15°1101 et seq., Illinois Compiled Statutes) (as may be amended from time to
time, the “Act®). In the event of a foreclosure sale, Mortgagee is hereby
authorized; without the consent of Mortgagor, to assign any and all insurance
policies to-tie purchaser at such sale or to take such other steps as Mortgagee may
deem advisable 10 ¢ause the interest of such purchaser to be protected by any of
such insurance policics.

(i)  In any suilio foreclose the lien hercof, there shall be allowed and
included as additional indébredness in the decree for sale all expenditures and
expenses which may be pad or incurred by or on behalf of Mortgagee for
reasonable attorneys’ fees, appraiscic’ fees, outlays for documentary and expert
evidence, stenographers’ charges, puolication costs, and costs (which may be
estimated as to items to be expended atter entry of the decree) of procuring all
such abstracts of title, title searches and exariinations, title insurance policies, and
similar data and assurances with respect to the title as Mortgagee may deem
reasonably necessary cither to prosecute such suit o1 to evidence to bidders at any
sale which may be had pursuant to such decree the ‘true condition of the title to or
the value of the Premises. All expenditures and expenscs-of the nature mentioned
in this paragraph and such other expenses and fees as miay be incurred in the
enforcement of Mortgagor’s obligations hereunder, the jprotection of said
Premises and the maintenance of the lien of this Mortgage “including the
reasonable fees of any attorney employed by Mortgagee in any lifigation or
proceeding affecting this Mortgage, the Note, or the Premises, inclugizyg probate
and bankruptcy proceedings, or in preparations for the commencement or defense
of any proceeding or threatened suit or proceeding shall be immediately due and
payable by Mortgagor, with interest thereon until paid at the Default Rate and
shall be secured by this Mortgage.

(6)  Application of Proceeds of Foreclosure Sale. The proceeds of any
foreclosure sale of the Premises shall be distributed and applied in accordance with the
Act and, unless otherwise specified therein, in such order as Mortgagee may determine in
its sole and absolute discretion.
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(H Morteagee’s Right to Appointment of Receiver. Mortgagee, as a matter of
right and (i) without regard to the sufficiency of the security for repayment of the Debt,
(i) without notice to Mortgagor, (ili) without any showing of insolvency, fraud, or
mismanagement on the part of Mortgagor, (iv) without the necessity of filing any judicial
or other proceeding other than the proceeding for appointment of a receiver, and (v)
without regard to the then value of the Mortgaged Property, shall be entitled to the
appointment of a receiver or receivers for the protection, possession, control,
management and operation of the Mortgaged Property, including (without limitation), the
power to collect the Rents, enforce this Mortgage and, in case of a sale and deficiency,
during the full statutory period of redemption (if any), whether there be a redemption or
not, 75 well as during any further times when Mortgagor, except for the intervention of
such recciver, would be entitled to collection of such Rents. Mortgagor hereby
irrevocatly’ ~onsents to the appointment of a receiver or receivers. Any receiver
appointed puisuant to the provisions of this subsection shall have the usual powers and
duties of receivers in such matters.

(g) Mortgagee’s Uniform Commercial Code Remedies. Mortgagee may
exercise its rights of eniorcement under the Uniform Commercial Code in effect in the
state in which the Mortgaged Pioperty is located.

(h)  Other Rights. Morigegee (i) may surrender the Policies maintained
pursuant to this Mortgage or any pa't thercof, and upon receipt shall apply the unearned
premiums as a credit on the Debt, ¢nd, in connection therewith, Mortgagor hereby
appoints Mortgagee as agent and attorncy-in -fact (which is coupled with an interest and
is therefore irrevocable) for Mortgagor to ccilect such premiums, (ii) may apply the Tax
and Insurance Escrow Fund (if any) and any sther funds held by Mortgagee toward
payment of the Debt; and (iii) shall have and may exercise any and all other rights and -
remedies which Mortgagee may have at law or in equity, or by virtue of any of the Loan
Documents, or otherwise.

(i) Discontinuance of Remedies. In case Mortgagce-shall have proceeded to
invoke any right, remedy, or recourse permitted under the Loan Documents and shall
thereafter elect to discontinue or abandon same for any reason, Mortzagze shall have the
unqualified right so to do and, in such event, Mortgagor and Mortgagee sit2ll be restored
to their former positions with respect to the Debt, the Loan Documents; = Mortgaged
Property or otherwise, and the rights, remedies, recourses and powers of Mortzagee shall

continue as if same had never been invoked.

) Remedies Cumulative. All rights, remedies, and recourses of Mortgagee
granted in the Note, this Mortgage and the other Loan Documents, any other pledge of
collateral, or otherwise available at law or equity: (1) shall be cumulative and concurrent;
(ii) may be pursued separately, successively, or concurrently against Mortgagor, the
Mortgaged Property, or any one or more of them, at the sole discretion of Mortgagee; (iii)
may be exercised as often as occasion therefor shall arise, it being agreed by Mortgagor
that the exercise or failure to exercise any of same shall in no event be construed as a
waiver or release thereof or of any other right, remedy, or recourse; (iv) shall be
nonexclusive; (v) shall not be conditioned upon Mortgagee exercising or pursuing any
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remedy in relation to the Mortgaged Property prior to Mortgagee bringing suit to recover
the Debt; and (vi) in the event Mortgagee elects to bring suit on the Debt and obtains a
judgment against Mortgagor prior to exercising any remedies in relation to the Mortgaged
Property, all liens and security interests, including the lien of this Mortgage, shall remain
in full force and effect and may be exercised thereafter at Mortgagee’s option.

(k)  Election of Remedies. Mortgagee may release, regardless of consideration,
any part of the Mortgaged Property without, as to the remainder, in any way impairing,
affecting, subordinating, or releasing the lien or security interests evidenced by this
Mortgage or the other Loan Documents or affecting the obligations of Mortgagor or any
other party to pay the Debt. For payment of the Debt, Mortgagee may resort to any
collateral securing the payment of the Debt in such order and manner as Mortgagee may
clect. No collateral taken by Mortgagee shall in any manner impair or affect the lien or
security interssts given pursuant to the Loan Documents, and all collateral shall be taken,
considered, and n¢ld as cumulative.

D Waivers. Mortgagor hereby irrevocably and unconditionally waives and
releases: (i) all benefits-that might accrue to Mortgagor by virtue of any present or future
law exempting the Mortgazed,Property from attachment, levy or sale on execution or
providing for any appraiseiieix, valuation, stay of execution, exemption from civil
process, redemption, or extensici of time for payment; (ii) all notices of any Event of
Default except as expressly provided herein or of Mortgagee’s exercise of any right,
remedy, or recourse provided for undér the Loan Documents; and (iii) any right to a
marshalling of assets, a sale in inverse order of alienation or any other right to direct in

any manner, the order of sale of any of the Mortpaged Property.

(m) Statute of Limitations. To the ‘extent permitted by applicable law,
Mortgagee’s rights hereunder shall continue even to the extent that a suit for collection of
the Debt, or part thereof, is barred by a statute of limitatiors. Mortgagor hereby expressly
waives and releases to the fullest extent permitted by law, he pleading of any statute of
limitations as a defense to payment of the Debt.

()  Waiver of Automatic or Supplemental Stay. In the event of the filing of
any voluntary or involuntary petition under the Bankruptcy Code by ¢r 2grinst Mortgagor
(other than an involuntary petition filed by or joined in by Mortgagee), Murtgagor shall
not assert, or request any other party to assert, that the automatic stay under § 262 of the
Bankruptcy Code shall operate or be interpreted to stay, interdict, condition, reduce or
inhibit the ability of Mortgagee to enforce any rights it has by virtue of this Mortgage, or
any other rights that Mortgagee has, whether now or hereafter acquired, against any
guarantor of the Debt. Further, Mortgagor shall not seek a supplemental stay or any other
relief, whether injunctive or otherwise, pursuant to § 105 of the Bankruptcy Code or any
other provision therein to stay, interdict, condition, reduce or inhibit the ability of
Morigagee to enforce any rights it has by virtue of this Mortgage against any guarantor of
the Debt. The waivers contained in this subsection are a material inducement to
Mortgagee’s willingness to enter into this Mortgage and Mortgagor acknowledges and
agrees that no grounds exist for equitable relief which would bar, delay or impede the
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exercise by Mortgagee of Mortgagee’s rights and remedies against Mortgagor or any
guarantor of the Debt.

(0)  Bankruptcy Acknowledgment. In the event the Mortgaged Property or any
portion thereof or any interest therein becomes property of any bankruptcy estate or
subject to any state or federal insolvency proceeding, then Mortgagee shall immediately
become entitled, in addition to all other relief to which Mortgagee may be entitled under
this Mortgage, to obtain (i) an order from the Bankruptcy Court or other appropriate court
granting immediate relief from the automatic stay pursuant to § 362 of the Bankruptcy
Code so as to permit Mortgagee to pursue its rights and remedies against Mortgagor as
provided under this Mortgage and all other rights and remedies of Mortgagee at law and
in equity. under applicable state law, and (ii) an order from the Bankruptcy Court
prohibiting) Mortgagor’s use of all “cash collateral” as defined under § 363 of the
Bankruptey Code. In connection with such Bankruptcy Court orders, Mortgagor shall not
contend or allegein any pleading or petition filed in any court proceeding that Mortgagee
does not have surficient grounds for relief from the automatic stay. Any bankruptcy
petition or other action.taken by Mortgagor to stay, condition, or inhibit Mortgagee from
exercising its remedics 4re hereby admitted by Mortgagor to be in bad faith and
Mortgagor further admits ihat Mortgagee would have just cause for relief from the
automatic stay in order to take such actions authorized under state law.

25.  Application of Proceeds. Thz proceeds from any sale, lease, or other disposition
made pursuant to this Mortgage, or the procecds!from the surrender of any insurance policies
pursuant hereto, or any Rents collected by Morigagze from the Mortgaged Property, or the Tax
and Insurance Escrow Fund (if any) or sums receivéd pursuant to Section 5 hereof, or proceeds
from insurance which Mortgagee elects to apply to the Debt pursuant to Section 3 hereof, shall
be applied by Mortgagee, as the case may be, to the Debu id-the following order and priority: (1)
to the payment of all expenses of advertising, selling, and conveying the Mortgaged Property or
part thereof, and/or prosecuting or otherwise collecting Rents, proceeds, premiums or other sums
including reasonable attorneys’ fees and a reasonable fee or commission to Mortgagee, not to
exceed five percent of the proceeds thereof or sums so received; (2) to the full and final payment
of the Debt as follows: first, to accrued but unpaid interest, second, to:the matured portion of
principal of the Debt, and third, to prepayment of the unmatured portion, if‘any, of principal of
the Debt applied to installments of principal in inverse order of maturity; (3) it the full and
final payment of the Debt, to the full performance and discharge of any other obligations of
Mortgagor under the Loan Documents; (4) the balance, if any or to the extent applicaviz, to the
holder or beneficiary of any inferior liens covering the Mortgaged Property, if any, in order of
the priority of such inferior liens (Mortgagee shall hereby be entitled to rely exclusively on a
commitment for title insurance issued to determine such priority); and (5) the cash balance, if
any, to Mortgagor. The application of proceeds of sale or other proceeds as otherwise provided
herein shall be deemed to be a payment of the Debt like any other payment. The balance of the
Debt remaining unpaid, if any, shall remain fully due and owing in accordance with the terms of
the Note and the other Loan Documents.

26.  Right of Inspection. Mortgagee and its agents shall have the right to enter and
inspect the Mortgaged Property during normal business hours upon reasonable notice.

236281.5 045137-33325 26



0411135181 Page: 27 of 42

UNOFFICIAL COPY

27.  Security Agreement. This Mortgage is both a real property mortgage or deed of
trust and a “security agreement” within the meaning of the Uniform Commercial Code. The
Mortgaged Property includes both real and personal property and all other rights and interests,
whether tangible or intangible in nature, of Mortgagor in the Mortgaged Property. Mortgagor by
executing and delivering this Mortgage has granted and hereby grants to Mortgagee, as security
for the Debt, a security interest in the Mortgaged Property to the full extent that the Mortgaged
Property may be subject to the Uniform Commercial Code (said portion of the Mortgaged
Property so subject to the Uniform Commercial Code being called in this section the
“Collateral’”). Mortgagor hereby agrees with Mortgagee to execute and deliver to Mortgagee, in
form and substance satisfactory to Mortgagee, such financing statements and such further
assurances as Mortgagee may from time to time, reasonably consider necessary to create, perfect,
and preserve Mirtgagee’s security interest herein granted. This Mortgage shall also constitute a
“fixture filing” {or the purposes of the Uniform Commercial Code. All or part of the Mortgaged
Property are or die s, become fixtures. Information concerning the security interest herein
granted may be obtained from the parties at the addresses of the parties set forth in the first
paragraph of this Mortgégs. If an Event of Default shall occur, Mortgagee, in addition to any
other rights and remedies which they may have, shall have and may exercise immediately and
without demand, any and all riglits and remedies granted to a secured party upon default under
the Uniform Commercial Code, including, without limiting the generality of the foregoing, the
right to take possession of the Collatetal or any part thereof, and to take such other measures as
Mortgagee may deem necessary for the Care, protection and preservation of the Collateral. Upon
request or demand of Mortgagee, Mortgagor shall at its expense assemble the Collateral and
make it available to Mortgagee at a convenier.t place acceptable to Mortgagee. Mortgagor shall
pay to Mortgagee on demand any and all expenscs. ircluding legal expenses and attorneys’ fees,
incurred or paid by Mortgagee in protecting the interest in the Collateral and in enforcing the
rights hereunder with respect to the Collateral. Any notic< of sale, disposition or other intended
action by Mortgagee with respect to the Collateral sent-.o” Mortgagor in accordance with the
provisions hereof at least five (5) days prior to such actibn, ‘shall constitute commercially
reasonable notice to Morigagor. The proceeds of any dispositicnof the Collateral, or any part
thereof, may be applied by Mortgagee to the payment of the Debt in such priority and
proportions as Mortgagee in its discretion shall deem proper. In the eveat of any change in name,
identity or structure of any Mortgagor, such Mortgagor shall notify Mortgagee thereof and
promptly after request shall execute, file and record such Uniform Comme:cia. Code forms as
are necessary to maintain the priority of Mortgagee’s lien upon and sccurity interest in the
Collateral, and shall pay all expenses and fees in connection with the filing ‘20d recording
thereof. If Mortgagee shall require the filing or recording of additional Uniform Coramercial
Code forms or continuation statements, Mortgagor shall, promptly after request, execute, file and
record such Uniform Commercial Code forms or continuation statements as Mortgagee shall
deem necessary, and shall pay all expenses and fees in connection with the filing and recording
thereof, it being understood and agreed, however, that no such additional documents shall
increase Mortgagor’s obligations under the Note, this Mortgage and the other Loan Documents.
Mortgagor hereby irrevocably appoints Mortgagee as its attorney-in-fact, coupled with an
interest, to file with the appropriate public office on its behalf any financing or other statements
signed only by Mortgagee, as Mortgagor’s attorney-in-fact, in connection with the Collateral
covered by this Mortgage. Notwithstanding the foregoing, Mortgagor shall appear and defend in
any action or proceeding which affects or purports to affect the Mortgaged Property and any
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interest or right therein, whether such proceeding affects title or any other rights in the
Mortgaged Property (and in conjunction therewith, Mortgagor shall fully cooperate with
Mortgagee in the event Mortgagee is a party to such action or proceeding).

78.  Actions and Proceedings. Mortgagee has the right to appear in and defend any
action or proceeding brought with respect to the Mortgaged Property and to bring any action or
proceeding, in the name and on behalf of Mortgagor, which Mortgagee, in its discretion, decides
should be brought to protect their interest in the Mortgaged Property. Mortgagee shall, at its
option, be subrogated to the lien of any mortgage or other security instrument discharged in
whole or in part by the Debt, and any such subrogation rights shall constitute additional security
for the paym«nt of the Debt.

29.  Waiver of Setoff and Counterclaim. All amounts due under this Mortgage, the
Note and the other Toan Documents shall be payable without setoff, counterclaim or any
deduction whatsoever. ‘Mortgagor hereby waives the right to assert a setoff, counterclaim or
deduction in any action o proceeding in which Mortgagee is a participant, or arising out of or in
any way connected with tiis Mortgage, the Note, any of the other Loan Documents, or the Debt.

30. Contest of Certain Cizims. Notwithstanding the provisions of Section 4 and
subsection 22(h) hereof, Mortgagor shall not be in default for failure to pay or discharge Taxes,
Other Charges or mechanic’s or matetiziman’s lien asserted against the Mortgaged Property if,
and so long as, (a) Mortgagor shall have qutified Mortgagee of same within five (5) days of
obtaining knowledge thereof; (b) Mortgagor ghall diligently and in good faith contest the same
by appropriate legal proceedings which shall operdiz to prevent the enforcement or collection of
the same and the sale of the Mortgaged Property or.any part thereof, to satisfy the same; (c)
Mortgagor shall have furnished to Mortgagee a cash deyosit, or an indemnity bond satisfactory
to Mortgagee with a surety satisfactory to Mortgagee, in‘ths amount of the Taxes, Other Charges
or mechanic’s or materialman’s lien claim, plus a reasonabl¢ additional sum to pay all costs,
interest and penalties that may be imposed or incurred irn-connection therewith, to assure
payment of the matters under contest and to prevent any sale orforfeiture of the Mortgaged
Property or any part thereof; (d) Mortgagor shall promptly upon final determination thereof pay
the amount of any such Taxes, Other Charges or claim so determined, together with all costs,
interest and penalties which may be payable in connection therewith; (e) the failure to pay the
Taxes, Other Charges or mechanic’s or materialman’s lien claim does not copstitute a default
under any other deed of trust, morigage or security interest covering or affecting a0y part of the
Mortgaged Property; and (f) notwithstanding the foregoing, Mortgagor shall immed-ately upon
request of Mortgagee pay (and if Mortgagor shall fail so to do, Mortgagee may, but shall not be
required to, pay or cause to be discharged or bonded against) any such Taxes, Other Charges or
claim notwithstanding such contest, if in the opinion of Mortgagee, the Mortgaged Property or
any part thereof or interest therein may be in danger of being sold, forfeited, foreclosed,
terminated, canceled or lost. Mortgagee may pay over any such cash deposit or part thereof to the
claimant entitled thereto at any time when, in the judgment of Mortgagee, the entitlement of such
claimant is established.

31, Recavery of Sums Required to Be Paid. Mortgagee shall have the right from time
to time to take action to recover any sum or sums which constitute a part of the Debt as the same
become due, without regard to whether or not the balance of the Debt shall be due, and without
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prejudice to the right of Mortgagee thereafter to bring an action of foreclosure, or any other
action, for a default or defaults by Mortgagor existing at the time such earlier action was
commenced.

32. Handicapped Access.

(a)  Mortgagor agrees that the completed Mortgaged Property shall at all times
strictly comply to the extent applicable with the requirements of the Americans with
Disabilities Act of 1990, the Fair Housing Amendments Act of 1988, all state and local
laws and ordinances related to handicapped access and all rules, regulations, and orders
issued pursuant thereto including, without limitation, the Americans with Disabilities Act
Accessioility Guidelines for Buildings and Facilities (collectively “Access Laws”).

(bj.~ ) Notwithstanding any provisions set forth herein or in any other document
regarding Mctigagee’s approval of alterations of the Mortgaged Property, Mortgagor
shall not alter the Miortgaged Property in any manner which would increase Mortgagor’s
responsibilities forcompliance with the applicable Access Laws without the prior written
approval of Mortgagee. 1 he foregoing shall apply to tenant improvements constructed by
Mortgagor or by any of its-icnants. Mortgagee may condition any such approval upon
receipt of a certificate fruman architect, engineer, or other person acceptable to
Mortgagee of compliance with /ccess Laws.

(c)  Mortgagor agrees to give prompt notice to Mortgagee of the receipt by
Mortgagor of any complaints related fo violation of any Access Laws and of the
commencement of any proceedings or invesiigations which relate to compliance with
applicable Access Laws.

33, Indemnification. In addition to any other iudemnifications provided in any of the
Loan Documents, Mortgagor shall, at its sole cost and expense; protect, defend, indemnify,
release and save harmless Mortgagee, or any person or entity wiig 1 or will have been involved
in the servicing of this Loan, any person or entity whose name the ¢ncumbrance created by this
Mortgage is or will have been recorded, persons and entities who may %old or acquire or will
have held a full or partial interest in this Loan (including but not limitsd to investors or
prospective investors, as well as custodians, trustees and other fiduciaries wiro Fiold or have held
a full or partial interest in the Loan for the benefit of third parties) as well as the respective
affiliates, subsidiaries, persons controlling or under common control, directors. officers,
shareholders, members, partners, employees, agents, servants, representatives, coutractors,
subcontractors, participants, successors and assigns of any and all of the foregoing (including but
not limited to any other person or entity who holds or acquires or will have held a participation
or other full or partial interest in this Loan or the Mortgaged Property, whether during the term of
this Loan or as a part of or following a foreclosure of this Loan and including, but not limited to
any successors by merger, consolidation or acquisition of all or a substantial portion of
Mortgagee’s assets and business) (collectively, the “Indemnified Parties”), from and against all
liabilities, obligations, claims, demands, damages, penalties, causes of action, losses, fines, costs
and expenses (including without limitation reasonable attorneys’ fees and expenses), imposed
upon or incurred by or asserted against any of the Indemnified Parties and directly or indirectly
arising out of or in any way relating to any one or more of the following: (a) management,
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development and ownership of this Mortgage, the Mortgaged Property or any interest therein or
receipt of any Rents; (b) any amendment to, or restructuring of, the Debt, and the Note, this
Mortgage or any other Loan Documents; (c) any and all lawful action that may be taken by
Mortgagee in connection with the enforcement of the provisions of this Mortgage or the Note or
any other Loan Documents; (d) any and all lawful action that may be taken by Mortgagee in
connection with the enforcement of the provisions of this Mortgage or the Note or any other
Loan Documents, whether or not suit is filed in connection with same, or in connection with
Mortgagor, any Guarantor and/or any member, partner, joint venturer or shareholder thereof
becoming a party to a voluntary or involuntary federal or state bankruptcy, insolvency or similar
proceeding; (e) any accident, injury to or death of persons or loss of or damage to property
occurring in/¢n or about the Mortgaged Property or any part thereof or on the adjoining
sidewalks, curbs; adjacent property or adjacent parking areas, streets or ways; (f) any use, nonuse
or condition in/ cn or about the Mortgaged Property or any part thereof or on adjoining
sidewalks, curbs, adigsent property or adjacent parking areas, streets or ways; (g} any failure on
the part of Mortgager (o perform or comply with any of the terms of this Mortgage; (h)
performance of any lab¢r jor services or the furnishing of any materials or other property in
respect of the Mortgaged Propcity or any part thereof; (i) any failure of the Mortgaged Property
to comply with any laws or ordinances affecting or which may be interpreted to affect the
Mortgaged Property, including, without limitation, the Access Laws; (j) any representation or
warranty made in the Note, this Nortgage or the other Loan Documents being false or
misleading in any respect as of the date such-representation or warranty was made; (k) any claim
by brokers, finders or similar persons claiming to be entitled to a commission in connection with
any Lease or other transaction involving the Mortgaged Property or any part thereof under any
legal requirement or any liability asserted against Mortgagee with respect thereto; (1) the claims
of any lessee to any portion of the Mortgaged Propeity er any person acting through or under any
lessee or otherwise arising under or as a consequence 01 any Lease; (m) performance of any
labor or services or the furnishing of any materials or othe:property in respect of the Mortgaged
Property or any part thereof; (n) the enforcement by any Ind¢mnified Party of the provisions of
this Section 33; (0) any and all claims and demands whatsoever wizich may be asserted against
Mortgagee by reason of any alleged obligations or undertakings or its part to perform or
discharge any of the terms, covenants, or agreements contained m any Lease; or (p) any
investigation, defense, and settlement incurred in correcting any prohibited transaction or in the
sale of a prohibited loan, and in obtaining any individual prohibited transaction £xemption under
ERISA that may be required, in Mortgagee's sole discretion as a result of a defzalt under Section
59. The obligations and liabilities of Mortgagor under this Section 33 (A) shali survive for a
period of one (1) year following any release of this Mortgage executed by Morigrgee and
satisfaction of the Loan evidenced by the Loan Documents, and (B) shall survive the transfer or
assignment of this Mortgage, the entry of a judgment of foreclosure, sale of the Mortgaged
Property by nonjudicial foreclosure sale, or delivery of a deed in lieu of foreclosure (including,
without limitation, any transfer by Mortgagor of any of its rights, title and interest in and to the
Mortgaged Property to any party, whether or not affiliated with Mortgagor).

34.  [Intentionally Deleted].

35.  Notices. Unless oral notice is expressly permitted hereunder any notice, demand,
statement, request or consent made hereunder shall be in writing and shall be deemed to be
received by the addressee on the first (lst) business day after such notice is tendered to a
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nationally-recognized overnight delivery service or on the third (3rd) day following the day such
notice is deposited with the United States postal service first class certified mail, return receipt
requested, in either instance, addressed to the address, as set forth above, of the party to whom
such notice is to be given, or to such other address as Mortgagor or Mortgagee, as the case may
be, shall in like manner designate in writing.

36.  Authority. (a) Mortgagor (and the undersigned representative of Mortgagor, if
any) has full power, authority and right to execute, deliver and perform its obligations pursuant
to this Mortgage, and to mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm,
warrant, pledge, hypothecate and assign the Mortgaged Property pursuant to the terms hereof and
to keep and rdserve all of the terms of this Mortgage on Mortgagor’s part to be performed; (b)
Mortgagor is dviy organized, validly existing and in good standing under the laws of its state of
organization or incorporation; (c) Mortgagor is duly qualified to transact business and is in good
standing in the stute where the Mortgaged Property is located and has all necessary approvals,
governmental and othierwvise, and full power and authority to own the Mortgaged Property and
carry out its business as now conducted and proposed to be conducted; and {(d) Mortgagor
represents and warrants that Martgagor is not a “foreign person” within the meaning of Section
1445(f)(3) of the Internal Kevenue Code of 1986, as amended and the related Treasury
Department regulations.

37.  Waiver of Notice. Mortgagor shall not be entitled to any notices of any nature
whatsoever from Mortgagee except with réspect to matters for which this Mortgage specifically
and expressly provides for the giving of notice by Mortgagee to Mortgagor and except with
respect to matters for which Mortgagee is tecdived by applicable law to give notice, and
Mortgagor hereby expressly waives the right to reczivz any notice from Mortgagee with respect
10 any matter for which this Mortgage does not specificaily and expressly provide for the giving
of notice by Mortgagee to Mortgagor.

38.  Remedies of Mortgagor. In the event that a claint or adjudication is made that
Mortgagee has acted unreasonably or unreasonably delayed actiric ip-.any case where by law or
under the Note, this Mortgage or the other Loan Documents, it‘as an obligation to act
reasonably or promptly, Mortgagee shall not be liable for any moretary damages, and
Mortgagor’s remedies shall be limited to injunctive relief or declaratory judgrnent.

39.  Sole Discretion of Mortgagee. Wherever pursuant to this Mortgage or the other
Loan Documents, Mortgagee exercises any right given to it to approve or disapprowe, or any
arrangement or term is to be satisfactory to Mortgagee, the decision of Mortgagee to approve or
disapprove or to decide that arrangements or terms are satisfactory or not satisfactory shall be in
the sole discretion of Mortgagee and shall be final and conclusive, except as may be otherwise
expressly and specifically provided herein or therein.

40. Non-Waiver. The failure of Mortgagee to insist upon strict performance of any
term hereof shall not be deemed to be a waiver of any term of this Mortgage. Mortgagor shall not
be relieved of Mortgagor’s obligations hereunder by reason of (a) the failure of Mortgagee to
comply with any request of Mortgagor or Guarantor to take any action to foreclose this Mortgage
or otherwise enforce any of the provisions hereof or of the Note or other Loan Documents, (b)
the release, regardless of consideration, of the whole or any part of the Mortgaged Property, or of
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any person liable for the Debt or any portion thereof, or (c) any agreement or stipulation by
Mortgagee extending the time of payment or otherwise modifying or supplementing the terms of
the Note, this Mortgage, or the other Loan Documents. Mortgagee may resort for the payment of
the Debt to any other security held by Mortgagee in such order and manner as Mortgagee, in its
discretion, may elect. Mortgagee may take action to recover the Debt, or any portion thereof, or
to enforce any covenant hereof without prejudice to the right of Mortgagee thereafter to
foreclosure this Mortgage. The rights and remedies of Mortgagee under this Mortgage shall be
separate, distinct and cumulative and none shall be given effect to the exclusion of the others. No
act of Mortgagee shall be construed as an election to proceed under any one provision herein to
the exclusion of any other provision. Mortgagee shall not be limited exclusively to the rights and
remedies herzii stated but shall be entitled to every right and remedy now or hereafter afforded
at law or in equity. It is agreed that the risk of loss or damage to the Mortgaged Property is on
Mortgagor and M2rtgagee shall have no liability whatsoever for decline in the value of the
Mortgaged Propeity, for failure to maintain the Policies, or for failure to determine whether
insurance in force is adeguate as to the amount of risks insured.

41.  No Oral Changs. This Mortgage and the other Loan Documents may not be
modified, amended, waived, exiended, changed, discharged or terminated orally or by any act or
failure to act on the part of Mortgagor br Mortgagee, but only by an agreement in writing signed
by the party against whom enforceinént of any modification, amendment, waiver, extension,
change, discharge or termination is sought.

42.  Liability. If Mortgagor consis’s of more than one person, the obligations and
liabilities of each such person hereunder shall o< joint and several. Subject to the provisions
hereof requiring Mortgagee’s consent to any transter of the Mortgaged Property, this Mortgage
shall be binding upon and inure to the benefit of Morigager and Mortgagee and their respective
successors and assigns forever.

43.  Inapplicable Provisions. If any term, covenant-or-condition of this Mortgage is
held to be invalid, illegal or unenforceable in any respect, this Mortgage shall be construed
without such provision.

44,  Headings. etc. The headings and captions of various sections ¢t ibis Mortgage are
for convenience of reference only and are not to be construed as defining or limidiig, in any way,
the scope or intent of the provisions hereof.

45.  Counterparts. This Mortgage may be executed in any number of counterparts
each of which shall be deemed to be an original but all of which when taken together shall
constitute one agreement.

46.  Definitions. Unless the context clearly indicates a contrary intent or unless
otherwise specifically provided herein, words used in this Morigage may be used
interchangeably in singular or plural form and the word “Mortgagor” shall mean “each
Mortgagor and any subsequent owner or owners of the Mortgaged Property or any part thereof or
any interest therein,” the word “Mortgagee” shall mean “Mortgagee and any subsequent holder
of the Note,” the word “Debt” shall mean “the Note and any other evidence of indebtedness
secured by this Mortgage,” the word “person” shall include an individual, corporation,
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partnership, trust, unincorporated association, government, governmental authority, and any
other entity, and the words “Mortgaged Property” shall include any portion of the Mortgaged
Property and any interest therein and the words “attorneys’ fees” shall include any and all
attorneys’ fees, paralegal and law clerk fees, including, but not limited to, fees at the pre-trial,
trial and appellate levels incurred or paid by Mortgagee in protecting its interest in the
Mortgaged Property and Collateral and enforcing its rights hereunder. Whenever the context may
require, any pronouns used herein shall include the corresponding masculine, feminine or neuter
forms, and the singular form of nouns and pronouns shall include the plural and vice versa.

47. Homestead. Mortgagor hereby waives and renounces all homestead and
exemption riglits provided by the constitution and the laws of the United States and of any state,
in and to the Premises as against the collection of the Debt, or any part hereof.

48.  Assignments. Mortgagee shall have the right to assign or transfer its rights under
this Mortgage and th= other Loan Documents without limitation, including, without limitation,
the right to assign or transter its rights to a servicing agent. Any assignee or transferee shall be
entitled to all the benefis afforded Mortgagee under this Mortgage and the other Loan
Documents.

49.  Survival of Obligaticns; Survival of Warranties and Representations. Each and
all of the covenants and obligations i ivlortgagor (other than warranties and representations
contained herein) shall survive the executiza and delivery of the Loan Documents and shall
continue in full force and effect until the Debt shall have been paid in full; provided, however,
that nothing contained in this section shall limit the-obligations of Mortgagor except as otherwise
set forth herein. In addition, any and all warranties «nd representations of Mortgagor contained
herein shall survive the execution and delivery of the Lozn Documents and (i) shall continue for
a period of one (1) year following any release of this Mortgage executed by Mortgagee and
satisfaction of the loan evidenced by the Loan Documents, ard (ii) shall survive the transfer or
assignment of this Mortgage, the entry of a judgment of foreclosure, sale of the Mortgaged
Property by non-judicial foreclosure or deed in lieu of foreclosure (ineluding, without limitation,
any transfer of the Mortgage by Mortgagee of any of its rights, title-and interest in and to the
Mortgaged Property to any party, whether or not affiliated with Mortgagee).

50. Covenants. Running with the Land. All covenants, conditioss, warranties,
representations and other obligations contained in this Mortgage and the other Loa: Documents
are intended by Mortgagor and Mortgagee to be, and shall be construed as, coveran's running
with the Mortgaged Property until the lien of this Mortgage has been fully rcieased by
Mortgagee.

51.  Goveming Law; Jurisdiction. THIS MORTGAGE AND THE OTHER LOAN
DOCUMENTS SHALL BE GOVERNED, CONSTRUED, APPLIED AND ENFORCED IN
ACCORDANCE WITH THE LAWS OF THE STATE IN WHICH THE MORTGAGED
PROPERTY IS LOCATED (WITHOUT REGARD TO ANY CONFLICT OF LAWS
PRINCIPLES) AND THE APPLICABLE LAWS OF THE UNITED STATES OF AMERICA.
MORTGAGOR HEREBY IRREVOCABLY SUBMITS TO THE JURISDICTION OF ANY
COURT OF COMPETENT JURISDICTION LOCATED IN THE STATE IN WHICH THE
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MORTGAGED PROPERTY IS LOCATED IN CONNECTION WITH ANY PROCEEDING
OUT OF OR RELATING TO THIS MORTGAGE.

52 Time. Time is of the essence in this Mortgage and the other Loan Documents.

53, No Third Party Beneficiaries. The provisions of this Mortgage and the other Loan
Documents are for the benefit of Mortgagor and Mortgagee and shall not inure to the benefit of
any third party (other than any successor or assignee of Mortgagee). This Mortgage and the other
Loan Documents shall not be construed as creating any rights, claims or causes of action against
Mortgagee or any of its officers, directors, agents or employees in favor of any party other than
Mortgagor including but not limited to any claims to any sums held in the Tax and Insurance
Escrow Fund.

54.  Reluticnship of Parties. The relationship of Mortgagee and Mortgagor is solely
that of debtor and cieditor, and Mortgagee has no fiduciary or other special relationship with
Mortgagor, and no term o condition of any of the Loan Documents shall be construed to be
other than that of debtor-and creditor. Mortgagor represents and acknowledges that the Loan
Documents do not provide fo: uny shared appreciation rights or other equity participation
interest.

55.  [Intentionally Deleted].

56.  Investigations. Any and all represcntations, warranties, covenants and agreements
made in this Mortgage (and/or in other Loan Documents) shall survive any investigation or
inspection made by or on behalf of Mortgagee.

57. Assignment of Rents and Leases.

(@)  For Ten Dollars ($10.00) and other ‘good. and valuable consideration,
including the indebtedness evidenced by the Note, the réceipt and sufficiency of which
are hereby acknowledged and confessed, Mortgagor has GRANTED, BARGAINED,
SOLD, and CONVEYED, and by these presents does GRANT, RARGAIN, SELL, and
CONVEY unto Mortgagee, as security for the payment, performance and discharge of the
Debt, the Leases and the Rents subject only to the License (herein defined), TO HAVE
AND TO HOLD the Leases and the Rents unto Mortgagee, forever, and Mioctgagor does
hereby bind itself, its successors, and assigns to warrant and forever defend ine title to the
Leases and the Rents unto Mortgagee against every person whomsoev:r lawfully
claiming or to claim the same or any part thereof: provided, however, that if Mortgagor
shall pay or cause to be paid the Debt as and when same shall become due and payable
and shall perform and discharge or cause to be performed and discharged the Debt on or
before the date same are to be performed and discharged, then this assignment shall
terminate and be of no further force and effect, and all rights, titles, and interests
conveyed pursuant to this assignment shall become vested in Mortgagor without the
necessity of any further act or requirement by Mortgagor or Mortgagee.

(b)  Mortgagee hereby grants to Mortgagor a limited license (the “License”) to
exercise and enjoy all incidences of the status of a lessor of the Leases and the Rents,
including without limitation, the right to collect, demand, sue for, attach, levy, recover,
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and receive the Rents, and to give proper receipts, releases, and acquittances therefor.
Mortgagor hereby agrees to receive all Rents and hold the same as a trust fund to be
applied, and to apply the Rents so collected, first to the payment of the Debt, and then to
the performance and discharge of the Obligations. Thereafter, Mortgagor may use the
balance of the Rent collected in any manner not inconsistent with the Loan Documents.
From and after the occurrence of an Event of Default and so long as such Event of
Default shall be continuing (whether or not Mortgagee shall have exercised Mortgagee’s
option to declare the Note immediately due and payable), the License shall be revoked.

(¢)  So long as the License is in effect, Mortgagor shall (i) submit any and all
proposed Leases to Mortgagee for approval prior to the execution thereof; (ii) duly and
punctuat’y perform and comply with any and all representations, warranties, covenants,
and agrecm:nts expressed as binding upon the lessor under any Lease; (iii) maintain each
of the Leases in full force and effect during the term thereof; (iv) appear in and defend
any action or proceeding in any manner connected with any of the Leases; (v) deliver to
Mortgagee copies’ov all Leases; and (vi) deliver to Mortgagee such further information,
and execute and delivsr to Mortgagee such further assurances and assignments, with
respect to the Leases as Mortgagee may from time to time request. Without Mortgagee’s
prior written consent, Mortgagar shall not (i) do or knowingly permit to be done anything
to impair the value of any of the Leases; (ii) except for security or similar deposits,
collect any of the Rent more than cne month in advance of the time when the same
becomes due under the terms of any, Lease; (iii) discount any future accruing Rents; (iv)
amend, modify, or terminate any of the Leases; or (v) assign or grant a security interest in
or to the License or any of the Leases or Ren's.

(d)  So long as any part of the Debt secured hereby remain unpaid and
unperformed or undischarged, the fee and leasenoid-estates to the Mortgaged Property
shall not merge but rather shall remain separate and disanct, notwithstanding the union of
such estates either in Mortgagor, Mortgagee, any lessec, or-any third party purchaser or
otherwise.

(¢) SO LONG AS THE LICENSE IS IN EFFECT, MORTGAGOR SHALL
INDEMNIFY AND HOLD HARMLESS MORTGAGEE FROM ANV AGAINST ANY
AND ALL LIABILITY, LOSS, COST, DAMAGE, OR EXUENSE WHICH
MORTGAGEE MAY INCUR UNDER OR BY REASON OF THIS ASSIGNMENT,
OR FOR ANY ACTION TAKEN BY MORTGAGEE HEREUNDER, OR BY REASON
OF OR IN DEFENSE OF ANY AND ALL CLAIMS AND DEMANDS
WHATSOEVER WHICH MAY BE ASSERTED AGAINST MORTGAGEE ARISING
OUT OF THE LEASES OR WITH RESPECT TO THE RENTS. IN THE EVENT
MORTGAGEE INCURS ANY SUCH LIABILITY, LOSS, COST, DAMAGE, OR
EXPENSE, THE AMOUNT THEREOF TOGETHER WITH ALL REASONABLE
ATTORNEYS’ FEES AND INTEREST THEREON AT THE DEFAULT RATE (AS
SPECIFIED IN THE NOTE) SHALL BE PAYABLE BY MORTGAGOR TO
MORTGAGEE IMMEDIATELY, WITHOUT DEMAND, AND SHALL BE DEEMED
A PART OF THE DEBT.

236281.5 045137-33325 35



0411133181 Page: 36 of 42

UNOFFICIAL COPY

58. Lot Sales and Partial Releases. Notwithstanding any other provision hereof,
Mortgagor shall have the right to subdivide the Mortgaged Property and to sell one or more
individual Lots constituting the Mortgaged Property, upon satisfaction of the terms and
conditions therefor in the Loan Agreement, which terms and conditions are hereby incorporated
by reference, including the payment of all required Partial Release Prices (as defined in the Loan
Agreement).

59.  ERISA.

(a)  Mortgagor shall not engage in any transaction which would cause any
obligation, or action taken or to be taken, hereunder (or the exercise by Mortgagee of any
of its rights under the Note, this Mortgage and the other Loan Documents) to be a non-
exempt (uniler a statutory or administrative class exemption) prohibited transaction under
the Employ¢e Retirement Income Security Act of 1974, as amended (“ERISA”).

(b)  As-of the date hereof and throughout the term of this Mortgage, (i)
Mortgagor is not and will not be an “employee benefit plan” as defined in Section 3(3) of
ERISA, which is subject ts Title I of ERISA, and (ii) the assets of Mortgagor do not and
will not constitute “plan ass¢iz” of one or more such plans for purposes of Title I of
ERISA.

(c)  As of the date heieof and throughout the term of this Mortgage, (i)
Mortgagor is not and will not be a “goveinmental plan” within the meaning of Section
3(3) of ERISA, and (ii) transactions by cr yith Mortgagor are not and will not be subject
to state statutes applicable to Mortgagui Tegulating investments of and fiduciary
obligations with respect to governmental plans.

(d)  Mortgagor further covenants and agrees-to deliver to Mortgagee such
certifications or other evidence from time to time throughon:: the term of the Mortgage, as
requested by Mortgagee in its sole discretion, that (i) Mortgagor is not an “employee
benefit plan” as defined in Section 3(3) of ERISA, which is‘stiiect to Title I of ERISA,
or a “governmental plan” within the meaning of Section 3(3) of EFiSA; (ii) Mortgagor is
not subject to state statutes regulating investments and fiduciary ooligations with respect
to governmental plans; and (iii) one or more of the following circumstzises is true: (A)
equity interests in Mortgagor are publicly offered securities, within thepcaning of 29
C.F.R. § 2510.3-101(b)(2); (B) less than 25 percent of each outstanding ciass-of equity
interests in Mortgagor are held by “benefit plan investors” within the meaning of 29
C.F.R. § 2510.3-101(f)(2); or (C) Mortgagor qualifies as an “operating company” or &
“real estate operating company” within the meaning of 29 C.F.R. § 2510.3-101(c) or (e)
or an investment company registered under The Investment Company Act of 1940,

60.  Duty to Defend. Upon written request by an Indemnified Party, Mortgagor shall
defend such Indemnified Party (if requested by an Indemnified Party, in the name of the
Indemnified Party) by attorneys and other professionals approved by the Indemnified Parties.
Notwithstanding the foregoing, any Indemnified Parties may, in their sole and absolute
discretion, engage their own attorneys and other professionals to defend or assist them, and, at
the option of the Indemnified Parties, their attorneys shall control the resolution of claim or
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proceeding. Upon demand, Mortgagor shall pay or, in the sole and absolute discretion of the
Indemnified Parties, reimburse, the Indemnified Parties for the payment of reasonable fees and
disbursements of attorneys, engineers, and other professionals in connection therewith. Any
amounts payable to any of the Indemnified Parties by reason of the application of Section 33 or
this section shall be secured by this Mortgage and shall become immediately due and payable
and shall bear interest at the Default Rate specified in the Note from the date loss or damage is
sustained by any of the Indemnified Parties until paid.

61.  Mortgagor’s Expense. Mortgagor acknowledges and confirms that Mortgagee
shall impose certain administrative processing and/or commitment fees in connection with (a) the
extension, reriewal, modification, amendment and termination of its loans, (b) the release or
substitution of <ollateral therefor, (c) obtaining certain consents, waivers and approvals with
respect to the Mortgaged Property, or (d) the review of any Lease or proposed Lease or the
preparation or review.of any subordination, non-disturbance. Mortgagor further acknowledges
and confirms that it sball be responsible for the payment of all costs of reappraisal of the
Mortgaged Property or aay part thereof, whether required by law, regulation, Mortgagee or any
governmental or quasi-governmental authority. Mortgagor hereby acknowledges and agrees to
pay, immediately, with or wiihzut demand, all such fees (as the same may be increased or
decreased from time to time), and any'additional fees of a similar type or nature which may be
imposed by Mortgagee from time to time, upon the occurrence of an event set forth in this
section or otherwise. Wherever it is peovided for herein that Mortgagor pay any costs and
expenses, such costs and expenses shall include, but not be limited to, all legal fees and
disbursements of Mortgagee, whether of retai sed 'firms, the reimbursement for the expenses of
in-house staff or otherwise.

62.  Attorneys’ Fees. (a) Mortgagor shall ‘pzy-all reasonable legal fees incurred by
Mortgagee in connection with (i) the preparation of the Notz, this Mortgage and the other Loan
Documents; and (i) the items set forth in Section 61 above, and (b) Mortgagor shall pay to
Mortgagee on demand any and all expenses, including legal evpenses and attorneys’ fees,
incurred or paid by Mortgagee in protecting its interest in tue Mortgaged Property or in
collecting any amount payable under the Note, Mortgage or other Loai Documents or enforcing
its rights hereunder with respect to the Mortgaged Property, whether or nct'any legal proceeding
is commenced hereunder or thereunder and whether or not any default or Event of Default shall
have occurred and is continuing, together with interest thereon at the Default Kz drom the date

paid or incurred by Mortgagee until such expenses are paid by Mortgagor.

63.  Construction Loan. The Note evidences a debt created by one or more
disbursements made by Mortgagee to Mortgagor to finance the cost of the construction of certain
improvements upon the Real Estate in accordance with the provisions of a Loan Agreement of
even date herewith between Mortgagor and Mortgagee (“Loan Agreement”), and this Mortgage
is a construction mortgage as such term is defined in Section 9-313(1)(c)of the Code. The terms
and conditions recited and set forth in the Loan Agreement are fully incorporated in this
Mortgage and made a part hereof, and an Event of Default under any of the conditions or
provisions of the L.oan Agreement shall constitute a default hereunder. Upon the occurrence of
any such Event of Default, the holder of the Notec may at its option declare the Indebtedness
immediately due and payable, or complete the construction of said improvements and enter into
the necessary contracts therefore, in which case all money expended shall be so much additional
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Indebtedness and any money expended in excess of the amount of the original principal shall be
immediately due and payable with interest until paid at the Default Rate. In the event of a
conflict between the terms of the Loan Agreement and this Mortgage, the provisions of the Loan
Agreement shall apply and take precedence over this Mortgage.

64. Compliance with Illinois Mortgage Foreclosure Law.

(a)  If any provision in this Mortgage shall be inconsistent with any provision
of the Act, provisions of the Act shall take precedence over the provisions of this
Mortgage, but shall not invalidate or render unenforceable any other provision of this
Mortgage that can be construed in a manner consistent with the Act.

(b)) 1f any provision of this Mortgage shall grant to Mortgagee (including
Mortgagee acting as a mortgagee-in-possessions) or a receiver appointed pursuant to the
provisions of Zazagraph 19 of this Mortgage any powers, rights or remedies prior to, upon
or following the occurrence of an Event of Default which are more limited than the
powers, rights or-temedies that would otherwise be vested in Mortgagee or in such
receiver under the Act-inthe absence of said provision, Mortgagee and such receiver
shall be vested with the povsers, rights and remedies granted in the Act to the full extent
permitted by law.

(c)  Without limiting the jsenerality of the foregoing, all expenses incurred by
Mortgagee which are of the type refer:€d to in Section 5/15-1510 or 5/15-1512 of the
Act, whether incurred before or after any-dcerce or judgment of foreclosure, and whether
or not enumerated in this Mortgage, shali“r¢ added to the Indebtedness and/or by the
judgment of foreclosure.

65.  Waiver of Rights. The Mortgagor hereby Covenants and agrees that it will not at
any time insist upon or plead, or in any manner claim or take‘any advantage of, any stay,
exemption or extension law or any so-called “Moratorium Law” 1(c\v or at any time hereafter in
force providing for the valuation or appraisement of the Premises, or-any part thereof, prior to
any sale or sales thereof to be made pursuant to any provisions herein contained, or to decree,
judgment or order of any court of competent jurisdiction; or, after such salz-cr sales, claim or
exercise any rights under any statute now or hereafter in force to redeem the property so sold, or
any part thereof, or relating to the marshalling thereof, upon foreclosure” sale or other
enforcement hereof: and without limiting the foregoing:

(2)  The Mortgagor hereby expressly waives any and all rights of reinstatement
and redemption, if any, under any order or decree of foreclosure of this Mortgage, on its
own behalf and on behalf of each and every person, it being the intent hereof that any and
all such rights of reinstatement and redemption of the Mortgagor and of all other persons
are and shall be deemed to be hereby waived to the full extent permitted by the provisions
of Illinois Compiled Statutes 735 ILCS 5/15 - 1601 or other applicable law or
replacement statutes,

(b)  The Mortgagor will not invoke or utilize any such law or laws or
otherwise hinder, delay or impede the exccution of any right, power remedy herein or
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otherwise granted or delegated to the Mortgagee but will suffer and permit the execution
of every such right, power and remedy as though no such law or laws had been made or
enacted; and

(c)  If the Mortgagor is a trustee, Mortgagor represents that the provisions of
this paragraph (including the waiver of reinstatement and redemption rights) were made
at the express direction of Mortgagor’s beneficiaries and the persons having the power of
direction over Mortgagor, and are made on behalf of the trust estate of Mortgagor and all
beneficiaries of Mortgagor, as well as all other persons mentioned above.

66. Maximum Indebtedness. Notwithstanding anything contained herein to the
contrary, in'ng-event shall the Indebtedness exceed an amount equal to $20,000,000; provided,
however, in no event shali Mortgagee be obligated to advance funds in excess of the face amount
of the Note.

67.  No Merger. The parties hereto intend that the Mortgage and the lien hereof shall
not merge in fee simple titie to the Premises, and if Mortgagee acquires any additional or other
interest in or to the Premises o the ownership thereof, then, unless a contrary intent is
manifested by Mortgagee as evidenced by an express statement to that effect in an appropriate
document duly recorded, this Mortgage-and the lien hereof shall not merge in the fee simple title
and this Mortgage may be foreclosed as‘i¥ twned by a stranger to the fee simple title.

[The balance of this page-is intentionally left blank.]
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IN WITNESS WHEREOQF, the Mortgagor has executed this Mortgage as of the date and
year first written above.

TRADITIONS OF OLYMPIA FIELDS, L.L.C.,,
an Illinois limited liability company

By:

quilla III
g Member
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STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

1 <Toad. Donid ety . a Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTFY that GEORGE ARQUILLA III, is personally known to me
to be the same person whose name is subscribed to the foregoing instrument individually and the
Managing Member of T.O.F. of Illinois, LLC, an Illinois limited liability company, and the
managing raemoer of Traditions of Olympia Fields, L.L.C., appeared before me this day in
person and ackrowledged that he signed and delivered said instrument as his own free and
voluntary act individnally and on behalf of the company, for the uses and purposes therein set

forth.

v
GIVEN under my haiid and Notarial Seal this € day of April, 2004.

tary Public
r/ .
My_Commission Expires: S 5“1’/ 0

\AAAAARALREAARAEE]]

SEAL
( ) ST “OFFICIAL SEAL”

3 Poelc F JANE A. DONNELLY
HLINOIE ) COMMISSION: EXPIRES 05/24/04

236281.5 045137-33325 41



0411135181 Page: 42 of 42

UNOFFICIAL COPY

EXHIBIT A
Legal Description

THE NORTH % OF THE WEST % OF THE NORTHWEST % OF SECTION 14, TOWNSHIP
35 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, EXCEPT THAT
PARTY LYING NORTH OF A LINE 50 FEET SOUTH OF AND PARALLEL TO THE
NORTH LINE OF SECTION 14 AND EXCEPT THE SOUTH 300 FEET OF THE NORTH
OF THE WEST % OF THE NORTHWEST % AND EXCEPT THAT PART BOUNDED AND
DESCRIBED AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE
SOUTHERLY- RIGHT OF WAY LINE OF 100 FOOT VOLLMER ROAD WITH THE
EASTERLY RIGHT OF WAY LIN OF 83 FOOT CRAWFORD AVENUE; THENCE EAST
ALONG THE ~SAID SOUTHERLY RIGHT OF WAY LINE 67 FEET, THENCE
SOUTHWESTER!Y)TO A POINT ON SAID EASTERLY RIGHT OF WAY LINE THAT IS
40.20 FEET SOUTH CF THE POINT OF BEGINNING; THENCE NORTH ALONG SAID
EASTERLY RIGHT OF *¥AY LINE TO THE PLACE OF BEGINNING, IN COOK COUNTY,
[LLINOIS.
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