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‘Attention: Post Closing Department

OFZLAOST0
MORTGAGE, SECURITY AGREEMENT
AND FIXTURE FILING
{ ILLINOIS }

- Rosie Sparks, a married woman and
Richard Sparks, a married man and

BrrberrattcCatanmarrred-womean—
as Mortgagor %ﬁ :
(Borrower)
Ts
InterBay Funding, LLC, 7 Delaware
Limited Liability Comp:iny %
as Mortgagee .
(Lender)

THIS INSTRUMENT IS EFFECTIVE AND SHALL RZMAIN
EFFECTIVE AS A FINANCING STATEMENT FILED "aS A
FIXTURE FILING WITH RESPECT TO ALL GOODS WHICH AXE
OR ARE TO BECOME FIXTURES ON THE REAL ESTATE HEREIN
DESCRIBED AND IS TO BE FILED FOR RECORD OR
REGISTERED IN THE REAL ESTATE RECORDS OF COOK
COUNTY, ILLINOIS. THE MAILING ADDRESS OF LENDER AND
THE ADDRESS OF BORROWER ARE SET FORTH WITHIN. A
PHOTOGRAPHIC OR OTHER REPRODUCTION OF THIS
INSTRUMENT OR ANY FINANCING STATEMENT RELATING TO
THIS INSTRUMENT SHALL BE SUFFICIENT AS A FINANCING
STATEMENT.
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THIS MORTGAGE AND SECURITY AGREEMENT (the “Security Instrument”) is made as of March 29,
2004, by Rosie Sparks, a marricd woman and Richard Sparks, a married man and-¥venne-Spasks; a single woman and
Bachara Me€qit a married woman, whose address is 24429 Patriot Ln, Crete, IL 60417, as mortgagor (“Borrower”) to
InterBay Funding, LLC, a Delaware Limited Liability Company, whose address is 124 Washington Street, Suite 201,

Foxborough, MA 02035, as mortgagee (“Lender”).

RECITALS:

Borrower by its Promissory Note of even date herewith given to Lender is indebted to Lender in the principal sum of
One Hundred Thousand Dollars ($100,000.00) in lawful money of the United States of America (the Note together with
all extensions, renewals, modifications, substitutions and amendments thereof shall collectively be referred to as the
“Note™), with interest from the date thereof at the rates set forth in the Note, principal and interest to be payable in
accordance with the terms and conditions provided in the Note and with a maturity date of April 1, 2024.

By its execution‘nerzof, Borrower desires to secure the payment of the Debt (hereinafter defined) and the performance of
all of its obligations-urder the Note and the Other Obligations (hereinafter defined) and any and all other indebtedness

now or hereafter owing 0; Bommower to Lender.

ARTICLE 1. - GRANTS OF SECURITY

Section 1.1. PROPERTY MORTGACED, Borrower
does hereby irrevocably mortgage, grant.-argain, sell,
pledge, assign, warrant, transfer and couvey to Lender
with mortgage covenants upon the Statutors Condition
and, as provided and/or authorized by applicible lnw,
with the STATUTORY POWER OF SALE, and grant
a security interest to Lender in, the following property,
rights, interests and estates now owned, or hereafte
acquired by Borrower to the fullest extent permitted by
applicable law (collectively, the “Property”):

(a) Land. The real property described in
Exhibit “A” attached hereto and made a part hereof
(the “Land™); 11608 S Michigan Avenue Chicago, IL
60628,

(b) Additional Land. All additional
lands, estates and development rights hereafter
acquired by Borrower for use in connection with the
Land and the development of the Land and all
additional lands and estates therein which may, from
time to time, by supplemental mortgage or otherwise
be expressly made subject to the lien of this Security
Instrument;

(¢} Improvements. The  buildings,
structures,  fixtures,  additions,  enlargements,

extensions, modifications, repairs, replacements and
improvements now or hereafter erected or located on
the Land (the “Improvements™);

(d) Easements. All  easements,
servitudes rights-of-way or use, rights, strips and gores
of land, streets, ways, alleys, passages, sewer rights,
water, water courses, water rights and powers, air
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rights and development rights, and all estates, rights,
titles, interests, privileges, liberties, servitudes,
tenements, hereditaments and appurtenances of any
nature whatsoever, in any way now or hereafter
belonging, relating or pertaining to the Land and the
Improvements and the reversion and reversions,
remainder and remainders, and all land lying in the bed
of any street, road or avenue, opened or proposed, in
ront of or adjoining the Land, to the center line thereof
arid il the estates, rights, titles, interests, dower and
rights” of dower, courtesy and rights of courtesy,
property. -possession, claim and demand whatsoever,
both at law 7nd in equity, of Borrower of, in and to the
Land and the-Tmprovements and every part and parcel
thereof, with the aprurtenances thereto;

{e) Fixtures and Personal Property. All
machinery, equipment, S:tures (including, but not
limited to, all heating, air (conditioning, plumbing,
lighting, communications and ¢ievator, fixtures) trade
fixtures and other property of everv/kind and nature
whatsoever owned by Borrower, or ir. which Borrower
has or shall have an interest, includiig without
limitation, letter of credit rights, deposit accounts,
payment intangibles, investment property, electronic
chattel paper, timber to be cut and farm animals and,
now or hereafter located upon the Land and the
Improvements, or appurtenant thereto, and usable in
connection with the present or future operation and
occupancy of the Land and the Improvements and all
building equipment, materials and supplies of any
nature whatsoever owned by Borrower, or in which
Borrower has or shall have an interest, now or hereafter
located uwpon the Land and the Improvements, or
appurtenant thereto, or usable in connection with the
present or future operation and occupancy of the Land

Loan No. 2039338
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and the Improvements (collectively, the “Personal
Property™), and the right, title and interest of Borrower
in-and to any of the Personal Property which may be
subject to any security interests, as defined in the
Uniform Commercial Code, as adopted and enacted by
the state or states where any of the Property is located
(the “Uniform Commercial Code™), superior in lien to
the lien of this Security Instrument, and all proceeds
and products of all of the above;

(f) Leases and Rents. All Ileases,
subleases and other agreements affecting the use,
enjoyment or.occupancy of the Land and/or the
Improvemeuts beretofore or hereafter entered into and
all extensions, xmendments and modifications thereto,
whether before ‘or’ ufter the filing by or against
Borrower of any petigsn for relief under Creditors
Rights Laws (hereinafier‘dzfined) (the “Leases”) and
all right, title and interest o Borrower, its successors
and assigns therein and thereunder, including, without
limitation, any guaranties of the leseses’ obligations
thereunder, cash or securities depocited thereunder to
secure the performance by the lessees’ of their
obligations thereunder and all rents, additionnl rents,
revenues, room revenues, accounts,  4ccovnts
receivable, issues and profits (including all oil ara gas
or other mineral royalties and bonuses) from the Lane
and the Improvements whether paid or accruing before
or after the filing by or against Borrower of any
petition for relief under the Creditors Rights Laws (the
“Rents”™) and all proceeds from the sale or other
disposition of the Leases and the right to receive and
apply the Rents to the payment of the Debt;

(g) Insurance Proceeds. All proceeds of
and any unearned premiums on any insurance policies
covering the Property, including, without limitation,
the right to receive and apply the proceeds of any
insurance, judgments, or settlements made in lieu
thereof, for damage to the Property;

(h) Condemnation Awards. All awards
or payments, including interest thereon, which may
heretofore and hereafter be made with respect to the
Property, whether from the exercise of the right of
eminent domain (including, but not limited to any
transfer made in lieu of or in anticipation of the
exercise of the right), or for a change of grade, or for
any other injury to or decrease in the value of the

Property;

(i) Tax Certiorari, All refunds, rebates
or credits in connection with a reduction in real estate
taxes and assessments charged against the Property as a

result of tax certiorari or any applications or
proceedings for reduction;
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() Conversion. All proceeds of the
conversion, voluntary or involuntary, of any of the
foregoing including, without limitation, proceeds of
insurance and condemnation awards, into cash or
liquidation claims;

(k) Rights. The right, in the name and
on behalf of Borrower, to appear in and defend any
action or proceeding brought with respect to the
Property and to commence any action or proceeding to
protect the interest of Lender in the Property;

, -7 () Agreements. All  agreements,
contracts, certificates, instruments, franchises, permits,
licenses, plans, specifications and other documents,
now or hereafter entered into, and all rights therein and
thereto, respecting or pertaining to the use, occupation,
construction, management or operation of the Land and
any part thereof and any Improvements or respecting
any business or activity conducted on the Land and any
part thereof and all right, title and interest of Borrower
therein and thereunder, including, without limitation,
the right, upon the occurrence and during the
continuance of an Event of Default (hereinafter
defined), to receive and collect any sums payable to
Borrower thereunder;

(m) Intangibles. All  trade names,
rademarks, servicemarks, logos, copyrights, goodwill,
cooks. and records and all other intellectual property
rights 2d general intangibles relating to or used in
connect’on with the operation of the Property;

{n)«cash and Accounts, Cash and
Accounts. All cash funds, deposit accounts and other
rights and evidence of rights to cash, all present and
future funds, accounts,. instruments, accounts
receivable, documents, cautes of action, or claims now
or hereafter held, created or o’nervise capable of credit
to the Debtor/Borrower; and

(o) Other Rights, Anyv 7z all other
rights of Borrower in and to the items set forth in

Subsections (a} through (n) above.

Section 1.2, ASSIGNMENT OF LEASES AND
RENTS. Borrower hereby absolutely and
unconditionally assigns to Lender Borrower’s right,
title and interest in and to all current and future Leases
and Rents; it being intended by Borrower that this
assignment constitutes a present, absolute assignment
and not an assignment for additional security only.
Notwithstanding the foregoing, Lender grants to
Borrower a revecable license to collect and receive the
Rents. Borrower shall hold a portion of the Rents
sufficient to discharge all current sums due on the

Loan No. 2039338
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Debt, for use in the payment of such sums,

Section 1.3. SECURITY _AGREEMENT. This
Security Instrument is both a real property mortgage
and a “security agreement” within the meaning of the
Uniform Commercial Code. The Property includes
both real and personal property and all other rights and
interests, whether tangible or intangible in nature, of
Borrower in the Property. By executing and delivering
this Security Instrument, Borrower hereby grants to
Lender, as security for the Obligations (hercinafter
defined), a security interest in the Personal Property as
well as all other property and interests set forth in
Section 1.1/nerein to the full extent that the same may
be subject to.the. Uniform Commercial Code. If
required by Lende.,-Borrower shall execute UCC-1

Financing Statements covering said property for filing
with the appropriate county and/or state filing offices.
In any event, Lender is permitted to unilaterally file a
UCC-1 Financing Statement covering all of the

Property.

Section 1.4. PLEDGE OF MONIES HELD.
Borrower hereby pledges to and grants a continuing
security interest in favor of Lender any and all monies
now or hereafter held by Lender, including, without
limitation, any sums deposited in the Escrow Fund
(hereinafter defined), Net Proceeds (hereinafter
defined) and condemnation awards or payments
(heremafter described) as additional security for the
Obligations until expended or applied as provided in
this Security Instrument.

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Property to the use and benefit of Lender, and the
successors and assigns of Lender, {ore ver;

PROVIDED, HOWEVER, these presen(s arc upon the express condition that, if Borrower shall well and truly pay to
Lender the Debt at the time and in the manne: provided in the Note and this Security Instrument, shall perform the Other
Obligations as set forth in this Security Instrurien: aud shall abide by and comply with each and every covenant and
condition set forth herein and in the Note, these prescnts and the estate hereby granted shall cease, terminate and be void,
except to the extent any provision herein provides that it shat? survive the repayment of the obligations.

ARTICLE 2. - DEBT AND OLEIGATIONS SECURED

Section 2.1. DEBT. This Security Instrument and the
grants, assignments and transfers made pursuant to the
terms hereafter are given for the purpose of securing
the payment of the following, in such order of priority

as Lender may determine in its sole discretion (the
“Debt™):

(2) the indebtedness evidenced by the
Note in lawful money of the United States of America;

(b) interest, default interest, late charges
and other sums, as provided in the Note, this Security

Instrument or the Other Security Documents
(hereinafter defined);
(c) the  Prepayment  Consideration

(defined in the Note), if any;

(d) all other monies agreed or provided
to be paid by Borrower in the Note, this Security
Instrument or the Other Security Documents
(hereinafter defined);

(e) all sums advanced pursuant to this
Security Instrument to protect and preserve the

32604

Propérty and the lien and the security interest created
hereby: 2ud

)~ all sums advanced and costs and
expenses incurred Dy Lender in connection with the
Debt or any part iner=of, any renewal, extension, or
change of or substitutionfor the Debt or any part
thereof, or the acquisition.or perfection of the security

therefor, whether made or itcurrzd at the request of
Borrower or Lender; and

(g) any and all additiona! 2 ivances made
by Lender to complete Improvements or o preserve or
protect the Property, or for taxes, assessments or
insurance premiums, or for the performance of any of
Borrower’s obligations hereunder or under the Other
Security Documents (hereinafter defined).

Section 2.2, OTHER OBLIGATIONS. This Security
Instrument and the grants, assignments and transfers
made pursuant to the terms hereof are also given for

the purpose of securing the performance of the
following (the “Other Obligations™):

Loan No. 2039338
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(a) all other obligations of Borrower
contained herein;

(b) each obligation of Borrower
contained in the Note and in the Other Security
Documents; and

(¢) each obligation of Borrower
contained in any renewal, extension, amendment,
modification, consolidation, change of, or substitution
or replacement for, all or any part of the Note, this
Security Instrument or the Other Security Documents.

(&) any and all other indebtedness now
or hereafter owing by Borrower to Lender.

Section 2.3. DEBT A2, OTHER. OBLIGATIONS.
Borrower’s obligations for #x= payment of the Debt and
the performance of the Ciner Obligations shall be

referred to collectively as the“Ubligations.”

Section 2.4. PAYMENTS. Unless payments are made
in the required amount in immediately available funds
at the place where the Note is payable, remittances in
payment of all or any part of the Debt shall not,
regardless of any receipt or credit issued therefor,
constitute payment until the required amount is actually
received by Lender in funds immediately available at
the place where the Note is payable (or any other place
as Lender, in Lender’s sole discretion, may have
established by delivery of written notice thereof to
Borrower) and shall be made and accepted subject to
the condition that any check or draft may be handled
for collection in accordance with the practice of the
collecting bank or banks; provided, however, Lender
shall not be required to accept payment for any
Obligation in cash. Acceptance by Lender of any
payment in an amount less than the amount then due
shall be deemed an acceptance on account only, and
the failure to pay the entire amount then due shall be
and continue to be an Event of Default.

ART(CLZE 3. - BORROWER COVENANTS

Borrower covenants and agrees that;

Section 3.1. PAYMENT OF DEBT AND
PERFORMANCE OF OBLIGATIONS. Borrower wili
pay the Debt at the time and in the manner provided in
the Note and in this Security Instrument; without relief
from valuation or appraisement laws, and shall
promptly and fully perform all of the Obligations in
this, Security Agreement and the Other Security
Documents (hereinafter defined).

Section 3.2, INCORPORATION BY REFERENCE,
All the covenants, conditions and agreements contained
in (a) the Note and (b} all and any of the documents
other than the Note or this Security Instrument now or
hereafier executed by Borrower and/or others and by or
in favor of Lender, which wholly or partially secure or
guaranty payment of the Note or are otherwise
executed and delivered in connection with the Loan
{the “Other Security Documents™) are hereby made a
part of this Security Instrument to the same extent and
with the same force as if fully set forth herein.

Section 3.3. INSURANCE.
Borrower shall maintain with respect to the Property at
all times, insurance against loss or damage by fire and

other casualties and hazards by insurance written on an
“all risks” basis including specifically windstorm
and/or hail damage, in an amount not less than the

replacement cost thereof, naming Lender as loss payee

32604

and additional insured; (ii) if the Property is required to
he insured pursuant to the National Flood Reform Act
o{ 1994, and the regulations promulgated there under,
1tsed-insurance is required in the amount equal to the
lesse: ot the loan amount or the maximum available
under. tk=-Wational Flood Insurance Program, but in no
event should the, amount of coverage be less than the
value of the-improved structure, naming Lender as
additional insured urd loss payee; and (iii) liability
insurance providitg <overage in such amount as
Lender may require bui in no event less than
$1,000,000.00 naming Lexler as an additional insured;
and (iv) such other inswances as Lender may
reasonably require from time to tire,

All casualty insurance policies shall contain
an endorsement or agreement by the insurer in form
satisfactory to Lender that any loss shall be payable in
accordance with the terms of such policy
notwithstanding any act of negligence of Bormower

and the further agreement of the insurer waiving rights
of subrogation against Lender, and rights of set-off,
counterclaim or deductions against Borrower.

All insurance policies shall be in form,
provide coverages, be issued by companies and be in
amounts satisfactory to Lender. At least 30 days prior
to the expiration of such policy, Borrower shall furnish
Lender with evidence satisfactory to Lender that such
policy has been renewed or replaced. All such policies

Loan No. 2039333
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shall provide that the policy will not be canceled or
materially amended without at least 30 days prior
written notice to Lender. In the event Borrower fails to
provide, maintain, keep in force and furnish to Lender
the policies of insurance in such amounts, at such
premium, for such risks and by such means as Lender
chooses, then Lender may procure such insurance at
Borrower’s sole cost and expense, provided Lender
shall have no responsibility to obtain any insurance, but
if Lender does obtain insurance, Lender shall have no
responsibility to assure that the insurance obtained
shall be adequate or provide any protection to
Borrower.

In the‘ey=nt of a foreclosure of the Security
Instrument or otwer tansfer of title to the Property in
extinguishment in"whol= or in part of the Debt, all
right, title and intere:t ‘0f Borrower in and to the
Policies then in force concziring the Property, to the
extent assignable, and all proceeds payable thereunder
shall thereupon vest in Lender or ths rurchaser at such
foreclosure or other transferee in «he event of such
other transfer of title.

Section 3.4, PAYMENT OF TAXES, ETC.

! (a) Borrower shall promptly pay by the
date same are initially payable all taxes, assessments,
impact fees, levies, inspection and license fees, water
rates, sewer rents and other governmental impositions,
including, without limitation, vault and meter charges
and license fees for the use of vaulis, chutes and similar
arcas adjoining the Land, now or hereafter levied or
assessed or imposed against the Property or any part
thereof (the “Taxes™) not paid from the Escrow Fund
(hereinafter defined), all ground rents, maintenance
charges and similar charges, now or hereafter levied or
assessed or imposed against the Property or any part
thereof (the “Other Charges™), and all charges for
utility services provided to the Property as same
become due and payable. Borrower will deliver to
Lender, receipts or other, evidence satisfactory to
Lender that the Taxes, Other Charges and utility
service charges have been so paid or are not then
delinquent.  Borrower shall not suffer and shall
promptly cause to be paid and discharged any lien or
charge whatsoever, which may be or become a lien or
charge against the Property, except to the extent sums
sufficient to pay all Taxes and Other Charges have
been deposited with Lender in accordance with the
terms of this Security Instrument.

(b) After prior written notice to Lender,

Borrower, at is own expense, may contest by
appropriate legal proceeding, promptly initiated and

32604,

conducted in good faith and with due diligence, the
amount or validity or application in whole or in part of
any of the Taxes, provided that (i) no Event of Default
has occurred and is continuing under the Note, this
Security Instrument or any of the Other Security
Documents, (ii) Borrower is permitted to do so under
the provisions of any other mortgage, deed of trust or
deed to secure debt affecting the Property, (iii) such
proceeding shall suspend the collection of the Taxes
from Borrower and from the Property or Borrower
shall have paid all of the Taxes under protest, (iv) such
preceeding shall be permitted under and be conducted
in accordance with the provisions of any other
mstrument to which Borrower is subject and shall not
constitute a default thereunder, (v) neither the Property
nor any part thereof or interest therein will be in danger
of being sold, forfeited, terminated, canceled or lost
and (vi) Borrower shall have deposited with Lender
adequate reserves (determined by Lender in its sole
discretion) for the payment of the Taxes, together with
all interest and penalties thereon, unless Borrower has
paid all of the Taxes under protest, and Borrower shall
have furnished such other security as may be required
in the proceeding, or as may be reasonably requested
by Lender to insure the payment of any contested
Taxes, together with all interest and penalties thereon,
taking into consideration the amount in the Escrow
Fund available for payment of Taxes.

Ssction 3.5. ESCROW FUND. 1In addition to the
initizl Zzposits with respect to Taxes and Insurance
Premurie-made by Borrower to Lender on the date
hereof to be/neid by Lender in escrow, Borrower shall
pay to Lenazr or the first day of each calendar month
(a) one-twelfth ot ar amount whiéh would be sufficient
to cover the payineut of the Taxes payable, or
estimated by Lender (o he payable, during the next
ensuing twelve (12} moitls and (b) one-twelfth of an
amount which would be sufficieny to pay the Insurance
Premiums due for the renewal of the roverage afforded
by the Policies upon the expization thereof (the
amounts m (a) and (b} above shill ne called the
“Escrow Fund”). Borrower agrees to'nudfy Lender
immediately of any changes to the amounts, schedules
and instructions for payment of any Taxes and
Insurance Premiums of which it has or obtains
knowledge and authorizes Lender or its agent to obtain
the bills for Taxes directly from the appropriate taxing
authority. The Escrow Fund and the payments of
interest or principal or both, payable pursuant to the
Note shall be added together and shall be paid as an
aggregate sum by Borrower to Lender. Provided there
are sufficient amounts in the Escrow Fund and no
Event of Default exists, Lender shall be obligated to
pay the Taxes and Insurance Premiums as they become
due on their respective due dates on behalf of Borrower

Lean No. 2039338
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by applying the Escrow Fund to the payments of such
Taxes and Insurance Premiums required to be made by
Borrower, If the amount of the Escrow Fund shall
exceed the amounts reasonably necessary for the
payment of Taxes and Insurance Premiums, Lender
shall, in its discretion, return any excess to Borrower or
credit such excess against future payments to be made
to the Escrow Fund, In allocating such excess, Lender
may deal with the person shown on the records of
Lender to be the owner of the Property, If the Escrow
Fund is not sufficient to pay the items set forth in (a)
and (b) above as and when they are due, Borrower shall
promptly pay. to Lender, upon demand, an amount
which Lendc: shiall reasonably estimate as sufficient to
make up the deiiciency. Unless otherwise required by
applicable state or Zederal law, the Escrow Fund shall
not constitute a trust/fimd and may be commingled
with other monies hell ty.Lender. Unless otherwise
required by applicable state ot federal law, no earnings
or interest on the Escrow Fund shall be payable to
Borrower. Upon payment in ful' of tb= Debt, and full
performance of the Obligations, the {unds remaining in
the Escrow Fund, if any, shall be paid to'the record
owner of the Land encumbered by the lier of this
Security Instrument within a reasonable time following
the date of such full payment and performance.

Section 3.6. CONDEMNATION. Borrower shall
promptly give Lender notice of the actual or threatened
commencement of any condemnation or eminent
domain proceeding and shall deliver to Lender copies
of any and all papers, documents, surveys and
correspondence served or received in connection with
such proceedings. Notwithstanding any taking by any
public or quasi-public authority through eminent
domain or otherwise (including, but not limited to any
transfer made in lieu of or in anticipation of the
exercise of such taking), Borrower shall continue to
pay the Debt at the time and in the manner provided for
its payment in the Note and in this Security Instrument
and the Debt shall not be reduced until any award or
payment therefor shall have been actually received and
applied by Lender, after the deduction of expenses of
collection, to the reduction or discharge of the Debt.
Lender shall not be limited to the interest paid on the
award by the condemning authority but shall be
entitled to receive out of the award interest at the rate
or rates provided in the Note. Borrower hereby assigns
and shall cause all awards and payments made in any
condemnation or eminent domain proceeding, to be
paid directly to Lender. Lender may apply any award
or payment to the reduction or discharge of the Debt
whether or not then due and payable. If the Property is
sold, through foreclosure or otherwise, prior to the
receipt by Lender of the award or payment, Lender
shall have the right, whether or not a deficiency
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judgment on the Note shall have been sought,
recovered or denied, to receive the award or payment,
ar a portion thereof sufficient to pay the Debt. In
addition, Borrower authorizes Lender, at Lender’s
option but without any obligation, as attorney-in-fact
for Borrower to commence, appear in and prosecute, in
Borrower’s or Lender’s name, any action or proceeding
relating to any condemnation (which term for purposes
hereunder shall mean any action regarding damage or
taking by any governmental authority, quasi-
governmental authority, any party having power of
condemnation, or any transfer by private sale in lieu
thereof} or other taking of the Property and to settle or
compromise any claim in connection with such
condemnation or other taking. Notwithstanding any
application of condermnation proceeds by Lender to the
Debt, Borrower shall repair, restore and rebuild the
Property affected by the condemnation to a condition
as close to that existing prior to such condemnation as
is reasonable practicable, and otherwise sufficient for
the use and enjoyment thereof as. determined by
Lender.

Section 3.7. RESTORATION AFTER CASUALTY.

(a) In the event of loss, Borrower shall
give immediate written notice to the insurance carrier and
to Lender. Borrower hereby authorizes and appoints
{ znder as attorney-in-fact for Borrower to make proof of
logs +to adjust and compromise any claims under policies
of prup.ity damage insurance, to appear in and prosecute
any actisr-arising from such property damage insurance
policies, to cunuct and receive the proceeds of property
damage insurancz, and to deduct from such proceeds
Lender's expensis. ncurred in the collection of such
proceeds. This pewer of attorney is coupled with an
interest and therefore is irmvocable. However, nothing
contained in this Section 2.’ shall require Lender to incur
any expense or take any actior. Lender may, at Lender's
option, (1) hold the balance ot such praceeds to be used
to reimburse Borrower for the costof restoring and
repairing the Property to the equivalent of its original
condition or to a condition approved Ly Lender (the
“Restoration"), or (2) apply the balance of such proceeds
to the payment of the Debt, whether or not then due. To
the extent Lender determines to apply insurance proceeds
to Restoration, Lender shall do so in accordance with
Lender's then-current policies relating to the restoration
of casualty damage on similar properties.

(b) Lender shall not exercise its option to
apply insurance proceeds to the payment of the Debt if
all of the following conditions are met: (1) no Event of
Default (or any event which, with the giving of notice
or the passage of time, or both, would constitute an
Event of Default) has occurred and is continuing; (2)

Lozn No, 2039238
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Lender determines, in its discretion, that there will be
sufficient funds to complete the Restoration; (3) Lender
determines, in its discretion, that the net cash flow from
the Property after completion of the Restoration will be
sufficient to meet all operating costs and other
expenses, deposits to the Escrow Fund, deposits to
reserves and loan repayment obligations relating to the
Property; (4) Lender determines, in its discretion, that
the Restoration will be completed before the earlier of
(A) one year before the maturity date of the Note or (B)
one year after the date of the loss or casualty; and (5)
upon Lender's request, Borrower provides Lender
evidence of the availability during and after the
Restorationuf tlie insurance required to be maintained
by Borrower prisuant to Section 3.3,

Section 3.8. LEASESAND RENTS.

Borrower shall maintain, -euiorce and cause to be
performed all of the terms and Corditions under any
Lease or sublease, which may consitute a portion of
the Property. Borrower shall not, withbut tae consent
of Lender enter into any new Lease of/al) or any
portion of the Property, agree to the cancellatiyn. or
surrender under any Lease of all or any portion & ihe
Property, agree to prepayment of Rents, issues o:
profits (other than Rent paid at the signing of a lease o
sublease), modify any such Lease so as to shorten the
term, decrease the Rent, accelerate the payment of
Rent, or change the terms of any renewal option,
provided that such action (taking into account, in the
case of a termination, reduction in rent, surrender of
space or shortening of term, the planned alternative use
of the affected space) does not have a materially
adverse effect on the value of the Property taken as a
whole, and provided that such Lease, as amended,
modified or waived, is otherwise in compliance with
the requirements of this Security Instrument and any
subordination agreement binding upon Lender with
respect to such Lease. Any such purported new Lease,
cancellation surrender, prepayment or modification
made without the written consent of Lender shall be
void as against Lender.

Section 3.9. MAINTENANCE AND USE OF PRO-
PERTY. Borrower shall cause the Property to be
maintained in a good and safe condition and repair.
The Improvements and the Personal Property shall not
be removed, demolished or materially altered (except
for normal replacement of the Personal Property with
replacement property of equal or greater value) without

the consent of Lender. Borrower shall promptly repair,
replace or rebuild any part of the Property which may

be destroyed by any casualty, or become damaged,
worn or dilapidated or which may be affected by any
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condemnation or taking proceeding and shall complete
and pay for any sfructure at any time in the process of
construction or repair on the Land. Borrower shall not
initiate, join in, acquiesce in, or consent to any change
in any private restrictive covenant, zoning law or other
public or private restriction, limiting, defining or
changing the uses which may be made of the Property
or any part thereof. If under applicable zoning
provisions the use of all or any portion of the Property
is or shall become a nonconforming use, Borrower will
not cause or permit the nonconforming use to be
discontinued or the nonconforming Improvement to be
abandoned without the express written consent of
Lender, and Borrower shall take such other steps as
Lender may require to establish the legality of such
non-conforming use.

Section 3.10. WASTE. Borrower shall not commit or
suffer any waste of the Property or make any change in
the use of the Property which will in any way
materially increase the risk of fire or other hazard
arising out of the operation of the Property, or take any
action that might invalidate or give cause for
cancellation of any Policy, or substantially increase the
rates thereunder, or do or permit to be done thereon
anything that may in any way impair the value of the
Property or the security of this Security Instrument,
Borrower will not, without the prior written consent of
(znder, permit any drilling or exploration for or
evizction, removal, or production of any minerals
from/t'e surface or the subsurface of the Land,
regarless-of the depth thereof or the method of mining
or extractior uereof.

Section 3,11, COMFLIANCE WITH LAWS.

(a) Borrower. shall promptly comply
with all existing and fiture federal, state and local
laws, orders, ordinances, fovenmental rules and
regulations or court orders aticcurg the Property, and
the use thereof, including any Zpvironmental Law
(hereinafter defined) (“Applicable Latvs™

(b) Borrower shall from time to time,
upon Lender’s request, provide Lender with evidence
reasonably satisfactory to Lender that the Property
complies with all Applicable Laws or is exempt from
compliance with Applicable Laws.

(¢} Notwithstanding any provisions set
forth herein or in any document regarding Lender's
approval of alterations of the Property, Borrower shall
not alter the Property in any manner which would
materially increase Borrower’s responsibilities for

compliance with Applicable Laws without the prior
written approval of Lender. Lender’s approval of the
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plans, specifications, or working drawings for
alterations of the Property shall create no responsibility
or liability on behalf of Lender for their completeness,
design, sufficiency or their compliance with Applicable
Laws. The foregoing shall apply to tenant
improvements constructed by Borrower or by any of its
tenants. Lender may condition any such approval upon
receipt of a certificate of compliance with Applicable
Laws from an independent architect, engineer, or other
person acceptable to Lender,

(d) Borrower shall give prompt notice to
Lender of the receipt by Borrower of any notice related
to a violatied or threatened violation of any Applicable
Laws and of the commencement or threatened
commencement of ‘any proceedings or investigations
which relate to coripliznee with Applicable Laws.

(e) After prior vritten notice to Lender,
Borrower, at its own evpcnse, may contest by
appropriate legal proceedings, pronptly initiated and
conducted in good faith and with <ue diligence, the
Applicable Laws affecting the Property, provided that
(i) no Event of Default has occurred ana is'c¢ntinuing
under the Note, this Security Instrument or any of the
Other Security Documents; (ii) Borrower is peri;iied
to do so under the provisions of any other mortgage,
deed of trust or deed to secure debt affecting the
Property; (iii) such proceeding shall be permitted under
and be conducted in accordance with the provisions of
any other instrument to which Borrower or the

Property is subject and shall not constitute a default .

thereunder; (iv) neither the Property, any part thereof
or interest therein, any of the tenants or occupants
thereof, Borrower, nor Lender shall be affected in any
material adverse way as a result of such proceeding; (v)
non-compliance with the Applicable Laws shall not
impose civil or criminal liability on Borrower or
Lender; and (vi) Borrower shall have furnished to
Lender all other items reasonably requested by Lender,

Section 3.12. BOOKS AND RECORDS

(a) Borrower shall keep and maintain at
all times at the Property or the management agent's
offices, and upon Lender's request shall make available at
the Property, complete and accurate books of account and
records (including copies of supporting bills and
invoices) adequate to reflect correctly the operation of the
Property, and copies of all written contracts, Leases, and
other instruments which affect the Property. Following a
default by Borrower, the books, records, contracts,
Leases and other instruments shall be subject to
examination and inspection at any reasonable time by
Lender.
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(b) Following a default by Borrower,
Borrower shall furnish to Lender all of the following;

(1) within ten (10) days following
Lender’s written request and thereafter annually within
120 days afier the end of each fiscal year of Borrower,
a statement of income and expenses for Borrower's
operation of the Property for that fiscal year, a
statement of changes in financial position of Borrower
relating to the Property for that fiscal year and, when
requested by Lender, a balance sheet showing all assets
and liabilities of Borrower relating to the Property as of
the end of that fiscal year;

2) within ten (10) days following
Lender’s written request and thereafter annually within
120 days after the end of each fiscal year of Bomower,
and at any other time upon Lender's request, a rent
schedule for the Property showing the name of each
tenant, and for each tenant, the space occupied, the lease
expiration date, the rent payable for the current month,
the date through which rent has been paid, and any
related information requested by Lender;

(3) within ten (10) days following
Lender’s written request and thereafier annually within
120 days after the end of each fiscal year of Borrower,
and at any other time upon Lender's request, an
accounting of all security deposits held pursuant to all
Cesszs, including the name of the institution (if any) and
the noes and identification numbers of the accounts (if
any} in which such security deposits are held and the
name of the rérson (o contact at such financial institution,
along with any avinority or release necessary for Lender
to access infornia‘ion regarding such accounts;

4 witnia ten (10) days following
Lender’s written request ava thereafter annually within
120 days after the end of eack fiscal year of Borrower,
and at any other time upon Lernds! s 7enuest, a statement
that identifies all owners of any intezest in Borrower and
the interest held by each, if Borrower it a corporation, all
officers and directors of Borrower, and it Borrower is a
limited liability company, all managers who are not
members;

&) within ten (10) days following
Lender’s written request and thereafter monthly a
property management report for the Property, showing
the number of inquiries made and rental applications
received from tenants or prospective tenants and deposits
received from temants and any other information
requested by Lender;

(6) within ten (10) days following
Lender’s written request and thereafter monthly a
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balance sheet, a statement of income and expenses for
Borrower and a statement of changes in financial position
of Borrower for Borrower's most recent fiscal year; and

(N within ten (10) days following
Lender’s written request and thereafier monthly a
statement of income and expense for the Property for the
prior month or quarter.

(c) Each of the statements, schedules and
reports required hereunder shall be certified to be
complete and accurate by an individual having authority
to bind Borrower, and shall be in such form and contain
such detail 4s.I 2nder may reasonably require; provided
that Lender, in Zender’s sole discretion, may require that
any statements, ‘scliedules or reperts be audited at
Borrower's expensc_kv. independent certified public
accouniants acceptable (o Lender.

(d) If Borrower/£ails to provide in a timely
mannet the statements, schedules” ard reports required
hereunder, Lender shall have the righ*to have Borrower's
books and records audited, at Borrower's expense, by
independent certified public accountams” seizcted by
Lender in order to obtain such statements, schiedulys and
reports, and all related costs and expenses of Lenae: shall
become immediately due and payable and shall becomy:
an additional part of the Debt.

(e) If an Event of Defauit has occurred
and is continuing, Borrower shall deliver to Lender upon

written demand all books and records relating to the
Property or its operation.

$i) Borrower authorizes Lender to obtain
a credit report on Borrower at any time.

(g) Borrower, any Guarantor and any
Indemnitor shall furnish Lender with such other
additional financial or management information
(including State and Federal tax returns) as may, from
time to time, be reasonably required by Lender in form
and substance satisfactory to Lender,

(h) Borrower, any Guarantor and any
Indemnitor shall furnish to Lender and its agents
convenient facilities for the examination and audit of
any such books and records.

Section 3.13. PAYMENT FOR LABOR AND

MATERIALS. Borrower will promptly pay when due
all bills and costs for labor, materials, and specifically
fabricated materials incurred in connection with the
Property and never permit to exist in respect of the

32604

Property or any part thereof any lien or security
interest, even though inferior to the liens and the
security interests hereof, and in any event never permit
to be created or exist in respect of the Property or any
part thereof any other or additional lien or security
interest other than the liens or security interests hereof,
except for the Permitted Exceptions (defined below).

Section 3.14. PERFORMANCE OF OTHER AGREE-
MENTS. Borrower shall observe and perform each
and every term to be observed or performed by
Borrower pursuant to the terms of any agreement or
recorded instrument affecting or pertaining to the
Property, or given by Borrower to Lender for the
purpose of further securing an Obligation and any
amendments, modifications or changes thereto.

Section 3.15. CHANGE OF NAME, IDENTITY OR
STRUCTURE. Borrower shall not change Borrower’s
name, identity (including its trade name or names) or,
if not an individual, Borrower’s corporate, partnership
or other structure or jurisdiction where the Borrower is
organized without notifying the Lender of such change
in writing at least thirty (30) days prior to the effective
date of such change and, in the case of a change in
Bomrower’s structure or the jurisdiction where
Borrower is organized, without first obtaining the prior
written consent of the Lender.

Szetion 3.16. EXISTENCE. Borrower will continu-
ously’ r.aintain (a) its existence and shall not dissolve
or permut-iis dissolution, (b) its rights to do business in
the state wliery the Property 1s located and (c) its
franchises and trade names.

Section 3.17. MANAGEMENT, The Property shall be
managed by either: (a) Borrower or an entity affiliated
with Borrower and approv:d by Lender for so long as
Borrower or said affiliated ‘entity is managing the
Property in a first class mannes, 70./b) a professional
property management company approved by Lender.
Management by an affiliated entity ‘or 2-nrofessional
property management company shall be pursuant to a
written agreement approved by Lender which shall be
in all respects subordinate to this Security Instrument,
Following a default by Borrower, no manager shall be
removed or replaced or the terms of any management
agreement modified or amended without the prior
written consent of Lender. In the event (x) of default
hereunder or under any management contract then in
effect, which default is not cured within any applicable
grace or cure period or (y) of the bankruptcy or
insolvency of the manager, Lender shall have the right
to immediately terminate, or to direct Borrower to
immediately terminate, such management contract and
to retain, or to direct Borrower to retain, a new
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management agent approved by Lender. All Rents
generated by or derived from the Property shall first be
utilized solely for current expenses directly attributable
to the ownership and operation of the Property,
including, without limitation, current expenses relating
to Borrower’s liabilities and obligations with respect to
the Note, this Security Instrument and the Other
Security Documents, and none of the Rents generated
by or derived from the Property shall be diverted by
Borrower and utilized for any other purpose unless all
such current expenses attributable to the ownership and
operation of the Property have been fully paid and
satisfied.

Section 3.18.  PRINCIPAL PLACE OF
BUSINESS. In the event that Borrower shall change
the principal place of business or chief executive
office, or, in the event Borrower is one or more natural
persons, the location of its permanent residence, all as
set forth in Subsection 4.18 below, Borrower shall
immediately notify Lender in writing. Borrower shail
execute and deliver such additional financing
statements, security agreements and other instruments
which may be necessary to effectively evidence or
perfect Lender’s security interest in the Property as a
result of such change of principal place of business or
residence.

ARTICLE 4. - REPRESENTATIONS AND WARRANTIES

Bormower represents anc .war:ants to Lender that:

Section4.1. WARRANTY Sr TITLE. Borrower has
good and marketable title to the Pruperty and has the
right to mortgage, grant, bargain, séll, pladge, assign,
warrant, transfer and convey the same’ and that
Borrower possesses an unencumbered iee simple
absolute estate in the Land and the Improverrents and
that it owns the Property free and clear of all/i'cus,
encumbrances and charges whatsoever except for thos?
exceptions shown in the title insurance policy insuring
the lien of this Security Instrument (the “Permitted
Exceptions™). Borrower shall forever warrant, defend
and preserve the title and the validity and priority of
the lien of this Security Instrument and shall forever
warrant and defend the same to Lender against the
claims of all persons whomsoever, and shall make such
further assurances to perfect fee simple title to the
Property as Lender may reasonably require.

Section4.2. LEGAL STATUS AND AUTHORITY.
Borrower (a) is duly organized, validly existing and in
good standing under the laws of its state of
organization or incorporation; (b) is duly qualified to
transact business and is in good standing in the state
where the Property is located; and (c) has all necessary
approvals, governmental and otherwise, and full power
and authority to own, operate and lease the Property.
Borrower (and the undersigned representative of
Borrower, if any) has full power, authority and legal
right to exccute this Security Instrument, and to
mortgage, grant, bargain, sell, pledge, assign, warrant,
transfer and convey the Property pursuant to the terms
hereof and to keep and observe all of the terms of this
Security Instrument on Borrower's part to be
performed.

Section4.3. VALIDITY OF DOCUMENTS. (a) The

execution, delivery and performance of the Note, this
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Security Instrument and the Cther Security Documents
and the borrowing evidenced by the Note (i) are within
the power and authority of Borrower; (ii) have been
authorized by all requisite organizational action; (iii)
have received all necessary approvals and consents,
corporate, governmental or otherwise; (iv) will not
violate, conflict with, result in a breach of or constitute
(with notice or lapse of time, or both) a default under
any provision of law, any order or judgment of any
court or governmental authority, the arficles of
irCozporation, by-laws, partnership or trust agreement,
artic'és'of organization, operating agreement, or other
govening-instrument of Borrower, or any indenture,
agreement ¢ other instrument to which Borrower is a
party or by whick'it or any of its assets or the Property
is or may be bou(d or affected; (v) will not result in the
creation or impesition of any lien, charge or
encumbrance whatsoeer non any of its assets, except
the lien and security inlar:st created hereby; and (vi)
will not require any authorizatioy or license from, or
any filing with, any govenmeeraal. or other bedy
(except for the recordation of this/seurity Instrument
in appropriate land records in the (State where the
Property is located and except ‘fo. Uniform
Commercial Code filings relating to the security
interest created hereby), and (b) the Note, this Security
Instrument and the Other Security Documents
constitute the legal, valid and binding obligations of
Borrower, enforceable in accordance with their terms,

Section 4.4. LITIGATION. There is no action, suit or
proceeding, judicial, administrative or otherwise
(including any condemnation or similar proceeding),
pending or, to the best of Borrower’s knowledge,
threatened or contemplated against Borrower, a

Guarantor, if any, an Indemnitor, if any, or against or
affecting the Property that has not been disclosed to
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Lender by Borrower in writing,

Section4.5. STATUS OF PROPERTY.

(a) Borrower has obtained all necessary
certificates, licenses and other approvals, governmental
and otherwise, necessary for the operation of the
Property and the conduct of its business and all
required  zoning, building code, land use,
environmental and other similar permits or approvals,
all of which are in full force and effect as of the date

hereof and not subject to revocation, suspension,
forfeiture or odification.

(b7 The Property and the present and
contemplated use-and. occupancy thercof are in full
compliance with “all”~policable zoning ordinances,
building codes, land usc lav'z, Environmental Laws and
other similar laws.

(c) The Property is serv=d by all utilities
required for the current or contemplates-use thereof.
All utility service is provided by public utilities and the
Property has accepted or is equipped to accpt such
utility service.

(d) All public roads and streets necessary
for service of and access to the Property for the current
or contemplated use thereof have been completed, are
serviceable and all-weather and are physically and
legally open for use by the public, and have been
dedicated to and accepted for public maintenance by
the applicable municipal or county authorities.

() The Property is served by public
water and sewer systems.

(f) The Property is free from damage
caused by fire or other casualty.

(g) All costs and expenses of any and all

labor, materials, supplies and equipment used in the
construction of the Improvements have been paid in

full.

(h) Borrower has paid in full for, and is
the owner of, all furnishings, fixtures and equipment
(other than tenants’ property) used in connection with
the operation of the Property, free and clear of any and
all security interests, liens or encumbrances, except the
lien and security interest created hereby.

(1) All liquid and solid waste disposal,
septic and sewer systems located on the Property are in
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a good and safe condition and repair and in compliance
with all Applicable Laws.

(j). No portion of the Improvements is
located in an area identified by the Federal Emergency
Management Agency or any successor thereto as an
area having special flood hazards pursuant to the Flood
Insurance Acts or, if any portion of the Improvements
1s located within such area, Borrower has obtained and
will maintain the insurance required pursuant to the
terms hereof.

(k} All the Improvements lie within the
boundaries of the Land.

Section 4.6. NO _FOREIGN PERSON. Borrower is
not a “foreign person” within the meaning of Section
1445(f)(3) of the Internal Revenue Code of 1986, as
amended and the related Treasury Department
regulations.

Section 4.7. SEPARATE TAX LOT. The Property is
assessed for real estate tax purposes as one or more
wholly independent tax lot or lots, separate from any
adjoining land or improvements not constituting a part
of such lot or lots, and no other land or improvements
is assessed and taxed together with the Property or any
portion thereof.

Soction 4.8, LEASES. Except as disclosed in the rent
roll oz the Property delivered to and approved by
Lender. f<) Borrower is the sole owner of the entire
lessor’s intetest in the Leases; (b) the Leases are valid
and enforceahle und in full force and effect; (c) all of
the Leases are a muc-length agreements with bona fide,
independent third partics; (d) no party under any Lease
is in default; (e} all Re:its due have been paid in full; (f)
the terms of all alizrations, modifications and
amendments to the Leases ar¢ retiected in the certified
occupancy statement delivered tv ond approved by
Lender; (g} none of the Rents recerved in the Leases
have been assigned or otherwise -nledged or
hypothecated; (h) none of the Rens ‘have been
collected for more than one (1) month in advance
{except a security deposit shall not be deemed rent
collected in advance); (i) the premises demised under
the Leases have been completed in accordance with the
Leases, and the tenants under the Leases have accepted
the same and have taken possession of the same on a
rent-paying basis; (j) there exist no offsets or defenses
to the payment of any portion of the Rents and
Borrower has no monetary obligation to any tenant
under any Lease; (k) Borrower has received no notice
from any tenant challenging the wvalidity or
enforceability of any Lease; (1) there are no
agreements with the tenants under the Leases other
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than expressly set forth in each Lease; (m) the Leases
are valid and enforceable against Borrower and the
tenants set forth therein; (n) no Lease contains an
option to purchase, right of first refusal to purchase,
right of first refusal to relet, or any other similar
provision; (0} no person or entity has any possessory
interest in, or right to occupy, the Property except
under and pursuant to a Lease; (p) each Lease is
subordinate to this Security Instrument, either pursuant
to its terms or a recordable subordination agreement;
(q) no Lease has the benefit of a non-disturbance
agreement that would be considered unacceptable to
prudent instibitional lenders; (r) all security deposits
relating to #i2 ] eases reflected on the certified rent roll
delivered to Lenaer have been collected by Borrower;
and (s) no brokerage commissions or finders fees are
due and payable regarame any Lease.

Section 4.9. FINANCIAL ZCNDITION.

{(a) (i) Bormrower s solvent and no
proceeding under Creditors Rigits ZLaws (hereinafter
defined) with respect to Borrower has oeen initiated,
and (i1) Borrower has received reasonchly. =quivalent
value for the granting of this Security Instrument,

(b) No petition in bankruptcy has beep
filed by or against Bomrower, any Guarantor, aiy
Indemnitor or any related entity, or any principal,
general partner or member thereof, in the last seven (7)
years, and neither Borrower, any Guarantor, any
Indemnitor nor any related entity, or any principal,
general partner or member thereof, in the last seven (7)
years has ever made any assignment for the benefit of
creditors or taken advantage of any Creditors Rights
Laws.

Section 4,10. BUSINESS PURPOSES.  The loan
evidenced by the Note secured by the Security
Instrument and the Other Security Documents (the
“Loan”) is solely for the business purpose of Borrower,
and is not for personal, family, household, or
agricultural purposes.

Section4.11. TAXES. Borrower, any Guarantor and
any Indemnitor have filed all federal, state, county,
municipal, and city income, personal property and
other tax returns required to have been filed by them
and have paid all taxes and related liabilities which
have become due pursuant to such returns or pursuant
to any assessments received by them, Neither
Borrower, any Guarantor nor any Indemnitor knows of
any basis for any additional assessment in respect of
any such taxes and related liabilities for prior years,

Section 4.12. MAILING ADDRESS. Borrower’s
mailing address, as set forth in the opening paragraph
hereof or as changed in accordance with the provisions
hereof, is true and correct.

Section4.13.NO CHANGE IN FACTS OR
CIRCUMSTANCES. All information in the
application for the Loan submitted to Lender and in all
financial statements, rent rolls, reports, certificates and
other documents submitted in connection with the
application or in satisfaction of the terms thereof, are
accurate, complete and correct in all respects. There
has been no adverse change in any condition, fact,
circumstance or event that would make any such
information inaccurate, incomplete or otherwise
misleading,

Section 4.14. DISCLOSURE. Borrower has disclosed
to Lender all material facts and has not failed to
disclose any material fact that could cause any
tepresentation or warranty made herein to be materially
misleading.

Section 4.15. THIRD PARTY REPRESENTATIONS.
Each of the representations and the warranties made by
each Guaranter and Indemnitor in any Other Security
Document(s) is true and correct in all material respects.

Section 4.16. ILLEGAL ACTIVITY. No portion of the
Plogerty has been or will be purchased, improved,
equippod or furnished with proceeds of any illegal
activity 25 to the best of Borrower’s knowledge, there
are no illigal) activities or activities relating to
conirolled suhstpices at the Property.

Section 4.17. PERMITTED EXCEPTIONS. None of
the Permitted Exceptions, individually or in the
aggregate, materially interere with the benefits of the
security intended to be provid:d by the Security
Instrument, the Note, and~ the.~Other Security
Documents, materially and adversely affect the value
of the Property, impair the use or the opzration of the
Property or impair Borrower’s abiliy ‘to pay its
obligations in a timely manner.

Section 4.18. PRINCIPAL PLACE OF BUSINESS.
Borrowet’s principal place of business is as set forth in
the opening paragraph to this Security Instrument.

Section 4.19. PROPERTY USE. The Property shall
continue to be used in accordance with its present use,
and for no other use without the prior written consent
of Lender.

ARTICLE 5. - OBLIGATIONS AND RELIANCE
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Section 5.1. RELATICNSHIP OF BORROWER
AND LENDER. The relationship between Borrower
and Lender is solely that of debtor and creditor, and
Lender has no fiduciary or other special relationship
with Borrower, and no term or condition of any of the
Note, this Security Instrument and the QOther Security
Documents shall be construed so as to deem the
relationship between Borrower and Lender to be other
than that of debtor and creditor.

Section 5.2. NO RELIANCE. The members, general
partners, principals and (if Borrower is a trust)
beneficial owners of Borrower are experienced in the
ownership 4nd operation of properties similar to the
Property, and Koyrower and Lender are relying solely
upon such expertis. in connection with the ownership
and operation of the Pioperty. Borrower is not relying
on Lender’s expertise, basiness acumen or advice in
connection with the Property.

Section 5.3. NO LENDER OBLICATIONS.

Notwithstanding anything to the <ontrary contained
herein, Lender is not undertaking the (perfurmance of
(a) any obligations under the Leases; ar)(b) any
obligations with respect to such agreements, ron'racts,
certificates,  instruments,  franchises,  pei uits,
trademarks, licenses and other documents. By
accepting or approving anything required to be

observed, performed or fulfilled or to be given to
Lender pursuant to this Security Instrument, the Note
or the Other Security Documents, including without
limitation, any officer’s certificate, balance sheet,
statement of profit and loss or other financial
statement, survey, appraisal, or insurance policy,
Lender shall not be deemed to have warranted,
consented to, or affirmed the sufficiency, the legality or
effectiveness of same, and such acceptance or approval
thereof shall not constitute any warranty or affirmation
with respect thereto by Lender.

Section 5.4. RELIANCE. Borrower recognizes and
acknowledges that in accepting the Note, this Security
Instrument and the Other Security Documents, Lender
is expressly and primarily relying on the truth and
accuracy of the warranties and representations set forth
herein without any obligation to investigate the
Property and notwithstanding any investigation of the
Property by Lender; that such reliance existed on the
part of Lender prior to the date hereof; that the
warranties and representations are a material
inducement to Lender in accepting the Note, this
Security Instrument and the Other Security Documents;
and that Lender would not be willing to make the Loan
and accept this Security Instrument in the absence of
the warranties and representations as set forth herein.

ARTICLE 6. - FURTH:ER ASSURANCES

Section 6.1, RECORDING OF SECURITY

INSTRUMENT, ETC. Borrower forthwith upon the
execution and delivery of this Security Instrument and
thereafter, from time to time, will cause this Security
Instrument and any of the Other Security Documents
creating a lien or security interest or evidencing the lien
hereof upon the Property and each instrument of
further assurance to be filed, registered or recorded in
such manner and in such places as may be required by
any present or future law in order to publish notice of
and fully to protect and perfect the lien or security
interest hereof upon, and the interest of Lender in, the
Property.  Borrower will pay all taxes, filing,
registration or recording fees, and all expenses incident
to the preparation, execution, acknowledgment and/or
recording of the Note, this Security Instrument, the
Other Security Documents, any note or mortgage
supplemental hereto, any security instrument with
respect to the Property and any instrument of further
assurance, and any modification or amendment of the
foregoing documents, and all federal, state, county and
municipal taxes, duties, imposts, assessments and
charges arising out of or in connection with the
execution and delivery of this Security Instrument, any
mortgage supplemental hereto, any security instrument
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with reszect to the Property or any instrument of
further assuiancs, and any modification or amendment
of the foregring documents, except where prohibited
by law so to do.

Section 6.2. FURTHER ACTS, ETC. Borrower will,
at the cost of Borrower, an] without expense to Lender,
do, execute, acknowledge aid o:zliver all and every
such further acts, deeds, cuaveoyances, mortgages,
assignments, notices of assignmenis, transfers and
assurances as Lender shall, fron._time to time,
reasonably require, for the better assuriag, conveying,
assigning, transferring, and confirming unto Lender the
Property and rights hereby mortgaged, granted,
bargained, sold, conveyed, confirmed, pledged,
assigned, warranted and transferred or intended now or
hereafter so to be, or which Borrower may be or may
hereafter become bound to convey or assign to Lender,
or for camrying out the intention or facilitating the
performance of the terms of this Security Instrument or
for filing, registering or recording this Security
Instrument, or for complying with all applicable state
or federal law. Borrower, on demand, will execute and
deliver and hereby authorizes Lender, following 10
days’ notice to Borrower, to execute in the name of
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Borrower or without the signature of Borrower to the
extent Lender may lawfully do so, one or more
financing statements, chattel mortgages or other
instruments, to evidence or perfect more effectively the
security interest of Lender in the Property. Borrower
grants to Lender an irrevocable power of attorney
coupled with an interest for the purpose of exercising
and perfecting any and all rights and remedies
available to Lender hereunder,

Section 6.3. CHANGES IN TAX, DEBT CREDIT
AND DOCUMENTARY STAMP LAWS.

{a) If any law is enacted or adopted or
amendcd after ttie date of this Security Instrument
which deducts tle Tseht from the value of the Property
for the purpose of tanation or which imposes a tax,
either directly or indiveciy, on the Debt or Lender’s
interest in the Property, Borrower will pay the tax, with
interest and penalties thereon; if any. If Lender is
advised by counsel chosen by it that the.payment of tax
by Borrower would be unlawful or tuxable to Lender or
unenforceable or provide the basis fcr a defense of
usury, then Lender shall have the option, ‘exzrcisable
by written notice of not less than ninety (9u} days; to
declare the Debt immediately due and payable.

(b) Borrower will not claim or demand
or be entitled to any credit or credits on account of the
Debt for any part of the Taxes or Other Charges
assessed against the Property, or any part thereof,

(c) If at any time the United States of
America, any State thereof or any subdivision of any
such State shall require revenue or other stamps to be
affixed to the Note, this Security Instrument, or any of
the Other Security Documents or impose any other tax
or charge on the same, Borrower will pay for the same,
with interest and penalties thereon, if any.

Section 6.4. ESTOPPEL CERTIFICATES.

(a) After request by Lender, Borrower,
within ten (10) days, shall furnish Lender or any
proposed  assignee with a statement, duly
acknowledged and certified, setting forth (i) the
original principal amount of the Note, (ii} the unpaid
principal amount of the Note, (iii) the rate of interest of
the Note, (iv) the terms of payment and maturity date
of the Note, (v) the date installments of interest and/or
principal were last paid, (vi) that, except as provided in
such statement, there are no defaults or events which
with the passage of time or the giving of notice or both,
would constitute an event of default under the Note or
the Security Instrument, (vii) that the Note and this
Security Instrument are valid, legal and binding
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obligations and have not been modified or if modified,
giving particulars of such modification, (viii) whether
any offsets or defenses exist against the obligations
secured hereby and, if any are alleged to exist, a
detailed description thereof, (ix) that all Leases are in
full force and effect and (provided the Property is not a
residential multifamily property) have not been
modified (or if modified, setting forth all
modifications), (x)} the date to which the Rents
thereunder have been paid pursuant to the Leases, (xi)
whether or not, to the best knowledge of Borrower, any
of the lessees under the Leases are in default under the
Leases, and, if any of the lessees are in default, setting
forth the specific nature of all such defaults, (xii) the
amount of security deposits held by Borrower under
each Lease and that such amounts are consistent with
the amounts required under each Lease, and (xiii) as to
any other matters reasonably requested by Lender and
reasonably related to the Leases, the obligations
secured hereby, the Property or this Security
Instrument,

(b) Borrower shail use its best efforts to
deliver to Lender, promptly upon request, duly
executed estoppel certificates from any one or more
lessees as required by Lender attesting to such facts
regarding the Lease as Lender may require, including,
but not limited to attestations that each Lease covered
chereby is in full force and effect with no defaults
thzreunder on the part of any party, that none of the
Rents bive been paid more than one month in advance,
excepi (o~ security, and that the lessee claims no
defense or~ offset against the full and timely
performance of it obligations under the Lease.

(c) Upon any transfer or proposed
transfer of the Property at lender’s request, Borrower,
any Guarantors and any fodemnitor(s) shall provide an
estoppel certificate in such firm, substance and detail
as Lender may require.

Section 6.5. FLOOD INSURANCE. after Lender’s
request, Borrower shall deliver evidence sadsfactory to
Lender that no portion of the Improvements is situated
in a federally designated “special flood hazard area” or,
if it is, that Borrower has obtained insurance meeting
the requirements hereof.

Section 6.6. REPLACEMENT DOQCUMENTS.

Upon receipt of an affidavit of an officer of Lender as
to the loss, theft, destruction or mutilation of the Note
or any Other Security Document which is not of public
record, and, in the case of any such mutilation, upon
surrender and cancellation of such Note or Other
Security Document, Borrower will issue, in lieu
thereof, a replacement Note or Other Security
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Document, dated the date of such lost, stolen,
destroyed or mutilated Note or Other Security

Document in the same principal amount thereof and
otherwise of like tenor,

ARTICLE 7. - DUE ON SALE/ENCUMBRANCE

Section 7.1. TRANSFER DEFINITIONS. For pur-
poses of this Article, an “Affiliated Manager” shall
mean any managing agent in which Borrower, any
Guarantor or Indemnitor has, directly or indirectly, any
legal, beneficial or economic interest; a “Restricted
Party” shall mean Borrower, any Guarantor, any
Indemnitor, or any Affiliated Manager or any
shareholder, partner, member or non-member manager,
or any dircii o indirect legal or beneficial owner of
Borrower, any Guarantor, any Indemnitor, any
Affiliated Manager o» any non-member manager; and a
“Sale” shall meax 2 valuntary or involuntary sale,
conveyance, transfer or p1rdge of a legal or beneficial
interest.

Section 7.2. NO SALE/ENCUMBRAMNCE

(a) Borrower shall not seli, convey,
mortgage, grant, bargain, encumber, pleige, assign,
grant options with respect to, or otherwise transfer or
dispose of (directly or indirectly, voluntarii:—or
mvoluntarily, by operation of law or otherwise, ard
whether or not for consideration or of record) the
Property or any part thereof or any legal or beneficial
interest therein (collectively a “Transfer”), other than
pursuant to Leases of space in the Improvements to
tenants in accordance with the provisions hereof
without the prior written consent of Lender.

(b) A Transfer shall include, but not be
limited to, (i) an installment sales agreement wherein
Borrower agrees to sell the Property or any part thereof
for a price to be paid in installments; (ii) an agreement
by Borrower leasing all or a substantial part of the
Property for other than actual occupancy by a space
tenant thereunder or a sale, assignment or other transfer
of, or the grant of a security interest in, Borrower’s
right, title and interest in and to any Leases or any
Rents; (iii) if a Restricted Party is a corporation, any
merger, consolidation or Sale or Pledge of such
corporation’s stock or the creation or issuance of new
stock in one or a series of transactions, by which such
corporation’s stock shall be vested in a party or parties
who are not now shareholders; (iv) if a Restricted Party
is a limited or general partnership or joint venture, any
merger or consolidation or the change, removal,
resignation or addition of a general partner or the Sale
or Pledge of the parmership interest of any general
partner or any profits or proceeds relating to such
partnership interest, or the Sale or Pledge of limited
partnership interests or the creation or issuance of new
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limited partnership interests in one or a series of
transactions, by which such limited partnership
interests shall be vested in a party or parties who are
not now limited partners; {(v) if a Restricted Party is a
limited liability company, any merger or consolidation
or the change, removal, resignation or addition of a
managing member or non-member manager (or if no
managing member, any member) or the Sale or Pledge
of the membership interest of a managing member (or
if no managing member, any member) or any profits or
proceeds relating to such membership interest, or the
Sale or Pledge of non-managing membership interests
or the creation or issuance of new non-managing
membership interests in one or a series of transactions,
by which such non-managing membership interests
shall be vested in a party or parties who are not now
non-managing members; (vi) if a Restricted Party is a
frust or nominee trust, any merger, consolidation or the
Sale or Pledge of the legal or beneficial interest in a
Restricted Party or the creation or issuance of new
legal or beneficial interests in one or a series of
transactions, by which such beneficial or legal interests
shall be vested in a party or parties who are not now
Jzgal or beneficial owners; or (vii) the removal or the
resignation of the managing agent (including, without
limitsticn, an Affiliated Manager) other than in
accordaoes herewith.

Section 7.3, BELMITTED TRANSFERS. Notwith-
standing anythirg t) the contrary contained herein, the
following transfers siall not be deemed to be a
Transfer: (a) a transfer by devise or descent or by
operation of law upon tie death of a member, partner
or shareholder of a Restricted Pany; and (b) the Sale or
Pledge of stock or limited partucishin-or non-managing
membership interests in a Restricted Party by which, in
one or a series of transactions, in tae ageregate, not
more than forty-nine percent (49%) of the stock,
limited partnership interests or non-managing
membership interests (as the case may be) in a
Restricted Party, shall be vested in parties not now
having an ownership interest; provided, however, no
such transfer shall result in the change of voting control
in the Restricted Party, and as a condition to each such
transfer, Lender shall receive not less than ten (10)
days prior written notice of such proposed transfer.

Section 7.4 ONE-TIME TRANSFER RIGHT.

Notwithstanding anything to the contrary contained in
this Article 7, and in addition to the transfers permitted

hereunder, Lender may (subject to Lender’s sole
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discretion) permit a one-time sale, assignment, or other
transfer of the Property; provided that Lender receives
sixty (60) days prior written notice of such transfer
hereunder; no Event of Default has occurred and is
continuing; and the following additional requirements
are satisfied:

(a) Borrower shall pay Lender a transfer
fee equal to 2% of the outstanding principal balance of
the Loan at the titme of such transfer;

i {b) Borrower shall pay any and all out-
of-pocket cost: incurred in connection with the transfer
of the Propers(including, without limitation, Lender's
counsel fees and disbursements and all recording fees,
title insurance p:engnms and mortgage and intangible
taxes);

(c) The ©proposed transferee  (the
"Transferee") or Transfer=c's” principals must have
demonstrated expertise in ovnirg ~and operating
properties similar in location, size and or=ration to the
Property, which expertise shall be 'determined by
Lender, in Lender’s sole discretion;

(d) Transferee and Transicice's
principals shall, as of the date of such transfer, have 24
aggregate net worth and liquidity acceptable to Lendey,
in Lendet’s sole discretion;

(¢) Transferee shall assume all of the
obligations of Borrower under the Loan Documents in
all respects, including, without limitation, by entering
into an assumption agreement in form and substance
satisfactory to Lender (in Lender’s sole discretion) and
one or more Transferee's principals shall execute in
favor of Lender a Guaranty and an Affidavit and
Indemnity of Borrower and Guarantor Regarding
Hazardous and Toxic Materials;

(f) No Event of Default or event which,
with the giving of notice, passage of time or both, shall
constitute an Event of Default, shall otherwise occur as
a rtesult of such transfer, and Transferee and
Transferee's principals shall deliver (A) all
organization documentation requested by Lender,
which shall be satisfactory to Lender (in Lender’s sole
discretion), and (B) all certificates, agreements and
covenants required by Lender; and

(2) Borrower shall deliver, at its sole
cost and expense, an endorsement to the existing title
policy insuring the Security Instrument, as modified by
the assumption agreement, as a valid first lien on the
Property and naming the Transferee as owner of the
Property, which endorsement shall insure that, as of the
date of the recording of the assumption agreement, the
Property shall not be subject to any additional
exceptions or liens other than those contained in the
titie policy issued on the date hereof.

ARTICLE 8. - DEFAULT

Section 8.1. EVENTS OF DEFAULT. The occur-
rence of any one or more of the following events shall
constitute an “Event of Default”;

(a) if any portion of the Debt is not paid
on or prior to the date the same is due or if the entire
Debt is not paid on or before the Maturity Date;

(b) if Borrower fails to repay any sum

paid or advanced by Lender under the terms of this
Security Instrument or any Other Loan Docurment;

(c) if Borrower fails to repay any sum
owed to Lender or its successor or assignee under the
terms of any other Security Instrument, promissory
note or other loan document in connection with any
other loan; provided that such failure to repay shall
constitute an Event of Default hereunder only if the
person or entity to which payment is owed under such
other Security Instrument, promissory note or other
loan document is the holder of the Note;
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(d) ifany of the Taxes or Other Charges
15 not paid when the sume is due and payable except to
the extent sums sufficient o pay such Taxes and Other
Charges have been deposited with Lender in
accordance with the terms of 'his Yecurity Instrument;

(e) if the Policies ure not kept in full
force and effect, or if the Policies are net-delivered to
Lender as provided herein;

() if Borrower violates or does not
comply with any of the provisions of this Security
Instrument or any Other Loan Document;

(g) if any representation or warranty of
Borrower, any Indemnitor or any person guaranteeing
payment of the Debt or any portion thereof or
performance by Borrower of any of the terms of this
Security Instrument (a “Guarantor”), or any member,
general partner, principal or beneficial owner of any of
the foregoing, made herein or in any guaranty, or in
any certificate, report, financial statement or other

A
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imstrument or document furnished to Lender shall have
been false or misleading in any material respect when
made;

(h) if (i) Borrower or any managing
member or general partner of Borrower, or any
Guarantor or Indemmitor shall commence any case,
proceeding or other action (A) under any existing or
future law of any jurisdiction, domestic or foreign,
relating to bankruptcy, insolvency, reorganization,
conservatorship, arrangement, adjustment, winding-up,
liquidation, dissolution, composition or other relief
with respect tn its debts or debtors (“Creditors Rights
Laws”), sescing to have an order for relief entered with
respect to it, or seeking to adjudicate it a bankrupt or
insolvent, or se:ki.g reorganization, or (B) seeking
appointment of 'a_ receiver, trustee, custodian,
conservator or other simiiez official for it or for all or
any substantial part of its assets, or the Borrower or any
managing member or gener=: partner of Borrower, or
any Guarantor or Indemnitor snall make a general
assignment for the benefit of its creditors: or (ii) there
shall be commenced against Borrower cr any managing
member or general partmer of Borrover) or any
Guarantor or Indemnitor any case, proceeding or other
action of a nature referred to in clause (i) above « hich
(A) results in the entry of an order for relief o1 any
such adjudication or appointment or (B) remairs
undismissed, undischarged or unbonded for a period of
sixty (60) days; or (iii} there shall be commenced
against the Borrower or any managing member or
general partner of Borrower, or any Guarantor or
Indemnitor any case, proceeding or other action
seeking issuance of a warrant of attachment, execution,
distraint or similar process against all or any substantial
part of its assets which results in the entry of any order
for any such relief which shall not have been vacated,
discharged, or stayed or bonded pending appeal within
sixty (60) days from the entry thereof; or (iv) the
Borrower or any managing member or general partner
of Borrower or any Guarantoer or Indemnitor shall take
any action in furtherance of, or indicating its consent
to, approval of, or acquiescence in, any of the acts set
forth in clause (i), (i), or (iii) above; or (v) the
Borrower or any managing member or general partner
of Borrower, or any Guarantor or Indemnitor shall
generally not, or shall be unable to, or shall admit in
writing its inability to, pay its debts as they become
due;

(i) if Borrower shall be in default
beyond applicable notice and grace periods under any
other mortgage, deed of trust, deed to secure debt or
other security agreement covering any part of the
Property whether it be superior or junior in lien to this
Security Instrument;
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{(j) if the Property becomes subject to
any mechanic’s, materialman’s or other lien other than
a lien for any Taxes not then due and payable and the
lien shall remain undischarged of record (by payment,
bonding or otherwise) for a period of thirty (30) days;

(k) if any federal or state tax lien is filed
against Borrower, any member or general partner of
Borrower, any Guarantor, any Indemmnitor or the
Property and same is not discharged of record within
thirty (30} days after same is filed;

() if any default occurs under any
guaranty or indemnity executed in connection
herewith, and such default continues after the
expiration of applicable grace periods, if any; or

(m) if Borrower files of record, without
the prior written consent of Lender which Lender may
grant or withhold for any reason in its sole and absolute
discretion, any notice limiting the maximum principal
amount that may be secured hereunder; or

(n) if Borrower sells, transfers (whether
voluntary or by operation of law), pledges,
hypothecates or further encumbers all or any part of the
Property or any interest therein or any interest in the
Borrower (except as otherwise expressly provided
berein), or additionally assigns all or any part of the
reats;income or profits arising therefrom, in either case
withu* the prior written consent of Lender, which may
be witkbsld for any reason in Lender’s sole and
absolute dis~retion; or

(o) ¥ Borrower or any Guarantor or
Indemnitor is disseived, merges into another entity, or
otherwise terminates ' its-existence (other than as
specifically allowed pursu:nt to the terms hereof) or if
the person(s) controlling such eatity shall take any
action authorizing or leading toine soxae; or

{p) if for more than ten (10) days after
notice from Lender, Borrower shall contwwe to be in
default under any other term, covenant or condition of
the Note, this Security Instrument or the Other Security
Documents in the case of any default which can be
cured by the payment of a sum of money or for thirty
(30} days after notice from Lender in the case of any
other default, provided that if such default cannot
reasonably be cured within such thirty (30) day period
and Borrower shall bave commenced to cure such
default within such thirty (30) day period and thereafter
diligently and expeditiously proceeds to cure the same,
such thirty (30} day period shall be extended for so
long as it shall require Borrower in the exercise of due
diligence to cure such default, it being agreed that no

AY
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such extension shall be for a period in excess of sixty

(60) days.

ARTICLE 4. - RIGHTS AND REMEDIES

Section 9.1 REMEDIES. Upon the occurrence of any
Event of Default, to the extent permitted by applicable
law, Borrower agrees that Lender may take any action
available at law, in equity, and as otherwise provided in
this Security Instrument, without notice or demand, as
it deems advisable to protect and enforce its rights
against Borrower in and to the Property, including, but
not limited to the following actions, each of which may
be pursued concurrently or otherwise, at such time and
in such ordcr_us Lender may determine, in its sole
discretion, without.impairing or otherwise affecting the
other rights and (er.edies of Lender:

{(a) declare'tii= entire unpaid Debt to be
immediately due and payable;

(b) institate prociedngz, judicial or
otherwise, for the complete foreclocare of this Security
Instrument under any applicable state ¢r feceral law in
which case the Property or any interest thecein may be
sold for cash or upon credit in one or more parcel’ o7 in
several interests or portions and in any ordii—or

mnanner;

{c) with or without entry, to the extent
permitted and pursuant to the procedures provided by
applicable state or federal law, institute proceedings for
the partial foreclosure of this Security Instrument for
the portion of the Debt then due and payable, subject to
the continuing lien and security interest of this Security
Instrument for the balance of the Debt not then due,
unimpaired and without loss of priority;

(d) sell for cash or upon credit the
Property or any part thereof and all estate, claim,
demand, right, title and interest of Borrower therein
and rights of redemption thereof, pursuant to power of
sale or otherwise, at one or more sales, in one or more
parcels, at such time and place, upon such terms and
after such notice thereof as may be required or
permitted by law;

() institute an action, suit or proceeding
in equity for the specific performance of any covenant,
condition or agreement contained herein, in the Note or
in the Other Security Documents;

(f} recover judgment on the Note either

before, during or after any proceedings for the
enforcement of this Security Instrument or the Other
Security Documents;
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(g) apply for the appointment of a
receiver, trustee, liquidator or conservator of the
Property, without notice and without regard for the
adequacy of the security for the Debt and without
regard for the solvency of Borrower, any Guarantor,
Indemnitor or of any person, firm or other entity liable
for the payment of the Debt;

(h) subject to any applicable state or
federal law, the license granted to Borrower to collect
and receive rents hereunder shall automatically be
revoked and Lender may enter into or upon the
Property, either personally or by its agents, nominees
or attorneys and dispossess Borrower and its agents
and servants therefrom, without liability for trespass,
damages or otherwise and exclude Borrower and its
agents or servants wholly therefrom, and take
possession of all rent rolls, leases (including the form
lease) and amendments and exhibits, subleases
(including the form sublease) and amendments and
exhibits and rental and license agreements with the
tenants, subtenants and licensees in possession of the
Property or any part or parts thereof, tenants’,
subtenants’ and licensees’ money deposits or other
rioperty (including, without limitation, any letter of
credit) given to secure tenants’, subtenants’ and
licersels’ obligations under leases, subleases or
licenses. together with a list of the foregoing; all lists
pertaining t4 current rent and license fee amrears; any
and all architects” plans and specifications, licenses and
permits, docurnents, books, records, accounts, surveys
and property whick'relate to the management, leasing,
operation,  occupancy, . ownership,  insurance,
mamtenance, or service .«f or construction upon the
Property and Borrower agrecs to surrender possession
thereof and of the Property tv-r<nder upon demand,
and thereupon Lender may (i) uge. Onerate, manage,
control, insure, maintain, repair, restire and otherwise
deal with all and every part of the Propeitvand conduct
the business thereat; (ii) complete any construction on
the Property in such manner and form as Lender deems
advisable; (ili) make alterations, additions, renewals,
replacements and improvements to or on the Property;
(iv) exercise all rights and powers of Borrower with
respect to the Property, whether in the name of
Borrower or otherwise, including without limitation,
the right to make, cancel, enforce or modify Leases,
obtain and evict tenants, and demand, sue for, collect
and receive all Rents of the Property and every part
thereof; (v) either require Borrower (A) to pay monthly
in advance to Lender, or any receiver appointed to
collect the Rents, the fair and reasonable rental value
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for the use and occupation of such part of the Property
as may be occupied by Borrower, or (B) to vacate and
surrender possession of the Property to Lender or to
such receiver and, in default thereof, Borrower may be
evicted by summary proceedings or otherwise; and (vi)
apply the receipts from the Property to the payment of
the Debt, in such order, priority and proportions as
Lender shall deem appropriate in its sole discretion
after deducting therefrom all expenses (including
reasonable attorneys’ fees) incurred in connection with
the aforesaid operations and all arnounts necessary to
pay the Taxes, Other Charges, Insurance Premiums and
other expenses in connection with the Property, as well
as just and zcascnable compensation for the services of
Lender, its courise!, agents and employees;

: (i) eaercee any and all rights and
remedies granted to a secarad party upon default under
the' Uniform Commercial “Cade, including, without
limiting the generality of the/{oregoing: (i) the right to
take possession of the Personal/ Property or any part
thereof, and to take such other measires as Lender may
deem necessary for the care, [rotection and
preservation of the Personal Property, and (1) request
Botrower at its expense to assemble the /resenal
Property and make it available to Lender st a
convenient place acceptable to Lender. Any notice of
sale, disposition or other intended action by Lender
with respect to the Personal Property sent to Borrower
in accordance with the provisions hereof at least five
(5) days prior to such action, shall censtitute
commercially reasonable notice to Borrower;

(j) apply any sums then deposned in the
Escrow Fund and any other sums held in escrow or
otherwise by Lender in accordance with the terms of
this Security Instrument or any Other Seccurity
Document to the payment of the following items in any
order in its sole discretion: (i) Taxes and Other
Charges; (ii) Insurance Premiums; (iii) interest on the
unpaid principal balance of the Note; (iv) amortization
of the unpaid principal balance of the Note; and (v} all
other sums payable pursuant to the Note, this Security
Instrument and the Other Security Documents,
including, without limitation, advances made by

Lender pursuant to the terms of this Security
Instrument;

(k) surrender the Policies maintained
pursuant hercto, collect the unearned Insurance
Premiums and apply such sums as a credit on the Debt
in such priority and proportion as Lender in its
discretion shall deem proper, and in connection
therewith, Borrower hereby appoints Lender as agent
and attorney-in-fact (which is coupled with an interest
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and is therefore irrevocable) for Borrower to collect
such unearned Insurance Premiums;

(1) apply the undisbursed balance of any
net proceeds deficiency deposit, together with interest
thereon, to the payment of the Debt in such order,
priority and proportions as Lender shall deem to be
appropriate in its discretion; or

{m}) pursue such other remedies as Lender
may have under applicable state or federal law.

In the event of a sale, by foreclosure, to
the extent permitted by applicable law, power of sale,
or otherwise, of less than all of the Property, this
Security Instrument shall continve as a lien and
security interest on the remaining portion of the
Property unimpaired and without loss of priority.
Notwithstanding the provisions of this Section to the
contrary, if any Event of Default shall occur, and the
Lender elects to declare the entire unpaid Debt to be
automatically due and payable, such remedy may be
pursued without any further notice, demand or other
action by Lender.

Section 9.2. APPLICATION OF PROCEEDS. The
purchase money, proceeds and avails of any disposition
of the Property, or any part thereof, or any other sums
collected by Lender pursuant to the Note, this Security
Instrament or the Other Security Documents, may be
appli¢d by Lender to the payment of the Debt in such
priority and proportions as Lender in its discretion shall
deem propsr ond which are in accordance with
applicable law o¢ as shall be required by a court of
competent jurisdiction,

Section 9.3. RIGHT 'O CURE DEFAULTS. Upon
the occurrence of any Eveat of Default or if Borrower
fails to make any payment cr to do any act as herein
provided, Lender may, but wittiou* ary obligation to do
so and without notice to or demaud on Borrower and
without releasing Borrower from  _any obligation
hereunder, make or do the same in such munner and to
such extent as Lender may deem necessary to protect
the security hereof. Lender is authorized to enter upon
the Property for such purposes, ot appear in, defend, or
bring any action or proceeding to protect its interest in
the Property or to foreclose this Security Instrument or
collect the Debt. The cost and expense of any cure
hereunder (including reasonable attorneys’ fees to the
extent permitted by law), with interest at the Default
Rate (defined in the Note), shall constitute a portion of
the Debt and shall be due and payable to Lender upon
demand. All costs and expenses incurred by Lender in
remedying any Event of Default or failed payment or
act or in appearing in, defending, or bringing any such
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action or proceeding shall bear interest at the Default
Rate defined in the Note, for the period after notice
from Lender that such cost or expense was incurred to
the date of payment to Lender. All such costs and
expenses incurred by Lender together with interest
thereon calculated at the Default Rate shall be deemed
to constitute a portion of the Debt and be secured by
this Security Instrument and the Other Security
Documents and shall be immediately due and payable
upon demand by Lender therefor.

Section 9.4. ACTIONS AND PROCEEDINGS. At
any time, Lender has the right to appear in and defend,
compromisz ar_seftle any action or proceeding brought
with respect to e Property, and after the occurrence
and during the contipuance of an Event of Default, to
bring any action ~i r.nceeding, in the name and on
behalf of Borrower, whick. Lender, in its discretion,
decides should be brought *o orotect its interest in the
Property.

Section 9.5. RECOVERY OF SUMG5 REQUIRED TO
BE PAID. Lender shall have the riglt from time to
time to take action to recover any sum or sunis which
constitute a part of the Debt as the same becums due,
without regard to whether or not the balance +<-ihe
Debi shall be due, and without prejudice to the right of
Lender thereafter to bring an action of foreclosure, ¢r
any other action, for a default or defaults by Borrower
existing at the time such earlier action was
commenced.

Section 9.6. EXAMINATION OF BOOKS AND
RECORDS. Lender, its agents, accountants and
attorneys shall have the right upon prior written notice
to Borrower (unless an Event of Default exists, in
which case no notice shall be required), to examine and
audit, during reasonable business hours, the records,
books, management and other papers of Borrower and
its affiliates or of any Guarantor or Indemmitor which
pertain to their financial condition or the income,
expenses and operation of the Property, at the Property
or at any office regularly maintained by Borrower, its
affiliates or any Guarantor or Indemnitor where the
books and records are located. Lender and its agents
shall have the right upon notice to make copies and
extracts from the foregoing records and other papers at
no cost to Lender.

Section 9.7. OTHER RIGHTS. ETC.

(2) The failure of Lender to insist upon
strict performance of any term hereof shall not be
deemed to be a waiver of any term of this Security
Instrument.  Borower shall not be relieved of
Borrower’s obligations hereunder by reason of (i) the
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failure of Lender to comply with any request of
Borrower, any Guarantor or any Indemnitor to take any
action to foreclose this Security Instrument or
otherwise enforce any of the provisions hereof or of the
Note or the Other Security Documents, (ii) the release,
regardless of consideration, of the whole or any part of
the Property, or of any person liable for the Debt or any
portion thereof, or (iii) any agreement or stipulation by
Lender extending the time of payment, changing the
rate of interest, or otherwise modifying or
supplementing the terms of the Note, this Security
Instrument or the Other Security Documents,

(b) It is agreed that the risk of loss or
damage to the Property is on Borrower, and Lender
shall have no liability whatsoever for decline in value
of the Property, for failure to maintain the Policies, or
for failure to determine whether insurance in force is
adequate as to the amount of risks insured. Possession
by Lender shall not be deemed an election of judicial
relief, if any such possession is requested or obtained,
with respect to any Property or collateral net in
Lender’s possession,

(¢c) Lender may resort for the payment of
the Debt to any other security held by or guaranties
given to Lender in such order and manner as Lender, in
its discretion, may elect. Lender may take action to
rmcover the Debt, or any portion thereof, or to enforce
any covenant hereof without prejudice to the right of
Lendér thereafter to foreclose this Security Instrument.
The righte- of Lender under this Security Instrument
shall be serarate, distinct and cumulative and none
shall be given effict to the exclusion of the others. No
act of Lender suail be construed as an election to
proceed under ary one provision herein to the
exclusion of any other provision. Lender shall not be
limited exclusively to the rights and remedies herein
stated but shall be entitled tc every right and remedy
now or hereafter afforded at lawor in 2quity.

Section 9.8. RIGHT TO RELEASE ANY PORTION
OF THE PROPERTY. Lender may rele.se any portion
of the Property for such consideration as Lender may
require without, as to the remainder of the Property, in
any way impairing or affecting the lien or priority of
this Security Instrument, or improving the position of
any subordinate lienholder with respect thereto, except
to the extent that the obligations hereunder shall have
been reduced by the actual monetary consideration, if
any, received by Lender for such release, and may
accept by assignment, pledge or otherwise any other
property in place thereof as Lender may require
without being accountable for so doing to any other
lienholder. This Security Instrument shall continue as
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a lien and security interest in the remaining portion of

the Property.

Section 9.9. VIOLATION OF LAWS, If the Property
is not in compliance with Applicable Laws, Lender
may impose additional requirements upon Borrower in
connection herewith including, without limitation,
monetary reserves or financial equivalents.

Section 9.10.RIGHT OF ENTRY. Lender and its
agents shall have the right to enter and inspect the
Property at all reasonable times.

Section 9.14.SUBROGATION. If any or all of the
proceeds of the Mote have been used to extinguish,

extend or renew any indebtedness heretofore existing
against the Property, then, to the extent of the funds so
used, Lender shall be subrogated to all of the rights,
claims, liens, titles, and interests existing against the
Property heretofore held by, or in favor of, the holder
of such indebtedness and such former rights, claims,
liens, titles, and interests, if any, are not waived but
rather are continued in full force and effect in favor of
Lender and are merged with the lien and security
interest created herein as cumulative security for the
repayment of the Debt, the performance and discharge
of Borrower's obligations hereunder, under the Note
and the Other Security Documents and the performance
and discharge of the Other Obligations.

: ARTICLE 10, - ENVIRONMENTAL HAZARDS

Section 10.1. ENVIRONMENTAL DEFINITIONS.

For the purpose of this Section, “Fuvironmental Law”
means any present and future fide.a' state and local
laws, statutes, ordinances, rules, regulatiens, standards,
policies and other government ' directives or
requirements, as well as commeon law, irclvding but
not limited to the Comprehensive Environraeatal
Response, Compensation and Liability Act au¢ the
Resource Conservation and Recovery Act, that apply to
Borrower or the Property and relate to Hazardouz
Materials. “Environmental Liens” means all Liens and
other encumbrances imposed pursuant to any
Environmental Law, whether due to any act or
omission of Borrower or any other person or entity.
“Environmental Report” means the written reports
resulting from the environmental site assessments of
the' Property delivered to Lender.  “Hazardous
Materials” shall mean petroleum and petroleumn
products and compounds containing them, including
gasoline, diesel fuel and oil; explosives, flammable
materials; radioactive materials; polychlorinated
biphenyls (“PCBs”) and compounds containing them;
lead and lead-based paint, asbestos or asbestos-
containing materials in any form that is or could
become friable; underground or above-ground storage
tanks, whether empty or containing any substance; any
substance the presence of which on the Property is
prohibited by any federal, state or local authority; any
substance that requires special handling; and any other
material or substance now or in the future defined as a
“hazardous  substance,” “hazardous material,”
“hazardous waste,” “toxic substance,” *‘toxic
pollutant,” “contaminant,” or “pollutant” within the
meaning of any Environmental Law. “Release” of any
Hazardous Materials includes but is not limited to any
release, deposit, discharge, emission, leaking, spilling,
seeping, migrating, injecting, pumping, pouring,
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emptying, escaping, dumping, disposing or other
movement of Hazardous Materials.

Section 10.2. ENVIRONMENTAL _ REPRESENTA-
TIONS AND WARRANTIES. Borrower represents
and warrants that: (a) there are no Hazardous Materials
or underground storage tanks in, on, or under the
Property, except those that are both (i) in compliance
with Environmental Laws and with permits issued
pursuant thereto (if such permits are required), if any,
<nd (ii} either (A) in amounts not in excess of that
weesssary to operate the Property or (B) fully disclosed
to 2ad approved by Lender in writing pursuant to an
Envirormental Report; (b) there are no past, present or
threatened (deiined below) Release of Hazardous
Materials in-iclation of any Environmental Law and
which would require remediation by a governmental
authority in, on, uide? or from the Property except as
described in the Envitonmantal Report; {¢) there is no
threat of any Release of i{».zardnus Materials migrating
to the Property except ( as  described in the
Environmental Report; (d) there is +w. past or present
non-compliance with Environmentii-Laws, or with
permits issued pursuant thereto, in ccnmestion with the
Property except as described in the Fnvironmental
Report; (¢) Borrower does not know of, and has not
received, any written or oral notice or other
communication from any person or entity (including
but not limited to a governmental entity) relating to
Hazardous Materials in, on, under or from the
Property, and (f) Borrower has truthfully and fully
provided to Lender, in writing, any and all information
relating to environmental conditions in, on, under or
from the Property known to Borrower or contained in
Borrower’s files and records, including but not limited
to any reports relating to Hazardous Materials in, on,
under or migrating to or from the Property and/or to the
environmental condition of the Property.
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Section 10.3. ENVIRONMENTAL COVENANTS.

Borrower covenants and agrees that so long as
Borrower owns, manages, is in possession of, or
otherwise controls the operation of the Property: (a) all
uses and operations on or of the Property, whether by
Borrower or any other person or entity, shall be in
compliance with all Environmental Laws and permits
issued pursuant thereto; (b) there shall be no Releases
of Hazardous Materials in, on, under or from the
Property; (c) there shall be no Hazardous Materials in,
on, or under the Property, except those that are both (i}
in compliance with all Environmental Laws and with
permits issued pursuant thereto, if and to the extent
required, arc (17) (A) in amounts not in excess of that
necessary to op<rate the Property or (B) fully disclosed
to and approvec by Lender in writing; (d) Borrower
shall keep the Iroperty free and clear of all
Environmental Liens; (¢} Rormrower shall, at its sole
cost and expense, fully and cypeditiously cooperate in
all activities pursuant to this Zcction, including but not
limited to providing all relevant information and
making knowledgeable persons” available for
interviews; (f) Borrower shall, at its' sol: cost and
expense, perform any environmental site assessment or
other investigation of environmental couiions. in
connection with the Property, pursuant o/ zny
reasonable written request of Lender, upon Lender’s
reasonable belief that the Property is not in full
compliance with all Environmental Laws, and share
with Lender the reports and other results thereof, and
Lender and other Indemmified Parties (hereinafter
defined) shail be entitled to rely on such reports and
other results thereof; (g) Borrower shall, at its sole cost
and expense, comply with all reasonable written
requests of Lender to (i) reasonably effectuate
remediation of any Hazardous Materials in, on, under
or from the Property; and (ii) comply with any
Environmental Law; (h) Borrower shall not allow any
tenant or other user of the Property to violate any
Environmental Law; and (i) Borrower shall
immediately notify Lender in writing after it has
become aware of (A) any presence or Release or
threatened Releases of Hazardous Materials in, on,
under, from or migrating towards the Property; (B) any
non-compliance with any Environmental Laws related
in any way to the Property; (C) any actual or potential
Environmental Lien; (D) any required or proposed
remediation of environmental conditions relating to the
Property; or (E) any written or oral notice or other
communication of which Borrower becomes aware

from any source whatsoever (including but not limited
to a governmental entity) relating in any way to
Hazardous Materials. Any failure of Borrower to
perform its obligations pursvant to this Section 10.3
shall constitute bad faith waste with respect to the

Property.

Section 10.4. LENDER'S RIGHTS. Lender and any
other person or entity designated by Lender, including
but not limited to any representative of a governmental
entity, and any environmental consultant, and any
receiver appointed by any court of competent
Jurisdiction, shall have the right, but not the obligation,
to enter upon the Property at all reasonable times to
assess any and all aspects of the environmental
condition of the Property and its use, including but not
limited to conducting any environmental assessment or
audit at Borrower’s expense (the scope of which shall
be determined in Lender’s sole discretion) and taking
samples of soil, groundwater or other water, air, or
building materials, and conducting other invasive
testing. Borrower shall cooperate with and provide
access to Lender and any such person or entity
designated by Lender.

Section 10.5. OPERATIONS AND MAINTENANCE
PROGRAMS. If recommended by the Environmental
Report or any other environmental assessment or audit
of the Property, Borrower shall establish and comply
witb- an operations and maintenance program with
respeet to the Property, in form and substance
reasonalyly acceptable to Lender, prepared by an
environmen*al ‘consultant reasonably acceptable to
Lender, which rrogram shall address any asbestos
containing material or lead based paint that may now or
in the future be detscted at or on the Property. Without
limiting the generaliy of the preceding sentence,
Lender may require (a)'ooriodic notices or reports to
Lender in form, substance 4nd at such intervals as
Lender may specify, (b) aa~auendment to such
operations and maintenance progiam to address
changing circumstances, laws or other matters, (c) at
Borrower’s sole expense, supplemental axamination of
the Property by consultants specified by Lender, (d)
access to the Property by Lender, its agents or servicer,
to review and assess the environmental condition of the
Property and Borrower’s compliance with any
operations and maintenance program, and (e) variation
of the operations and maintenance program in response
to the reports provided by any such consultants.

ARTICLE 11. - INDEMNIFICATION
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Section 11.1. GENERAL INDEMNIFICATION.

Borrower shall, at its sole cost and expense, protect,
defend, indemnify, release and hold harmless the
Indemnified Parties (defined below) from and against
any and all Losses (defined below) imposed upon or
incurred by or asserted against any Indemnified Parties
and directly or indirectly arising out of or in any way
relating to any one or more of the following (a) any
accident, injury to or death of persons or loss of or
damage to property occurring in, on or about the
Property or any part thereof or on the adjoining
stidewalks, curbs, adjacent property or adjacent parking
areas, streets or ways; (b)any use, nonuse or condition
in, on or akcut the Property or any part thereof or on
the adjoining sidewalks, curbs, adjacent property or
adjacent parkiig - areas, streets or ways; (c)
performance of any labor or services or the furnishing
of any materials or cthec nroperty in respect of the
Property or any part therest: (d) any failure of the
Property to be in compliarze with any Applicable
Laws; (e) any and all claims and demands whatsoever
which may be asserted against Lend<r by reason of any
alleged obligations or undertakings on its part to
perform or discharge any of the terms, cevenants, or
agreements contained in any Lease; (f) Deitewer’s
breach of any term, covenant, condition, represeriation
or warranty contained herein; or (g) the payment o any
commission, charge or brokerage fee to anyone which
may be payable in connection with the funding of the
Loan evidenced by the Note and secured by this
Security Instrument. Any amounts payable to Lender
by reason of the application of this Section shall
become immediately due and payable and shall bear
interest at the Default Rate from the date loss or
damage is sustained by Lender until paid. The term
“Losses” shall mean any and all claims, suits, liabilities
(including, without limitation, strict liabilities), actions,
proceedings, obligations, debts, damages, losses, costs,
expenses, fines, penalties, charges, fees, judgments,
awards, amounts paid in settlement of whatever kind or
nature {including but not limited to attorneys’ fees and
other costs of defense). The term “Indemnified
Parties” shall mean (a) Lender, (b) any prior owner or
holder of the Note, (c) any servicer or prior servicer of
the Loan, (d} any Investor (defined below) or any prior
Investor in any Participations (defined below), (¢) any
trustees, custodians or other fiduciaries who hold or
who have held a full or partial imterest in the Loan for
the benefit of any Investor or other third party, (f) any
receiver or other fiduciary appointed in a foreclosure or
other Creditors Rights Laws proceeding, (g) any
officers, directors, sharecholders, partners, members,
employees,  agents,  servants,  representatives,
contractors, subcontractors, affiliates or subsidiaries of
any and all of the foregoing, and (h) the heirs, legal
representatives, successors and assigns of any and all
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of the foregoing (including, without limitation, any
successors by merger, consolidation or acquisition of
all or a substantial portion of the Indemnified Parties’
assets and business), in all cases whether during the
term of the Loan or as part of or following a
foreclosure of the Loan. '

Section 11.2. MORTGAGE, DOCUMENTARY

STAMPS AND/OR INTANGIBLE TAX. Borrower
shall, at its sole cost and expense, protect, defend,
indemnify, release and hold harmless the Indemnified
Parties from and against any and all Losses imposed
upon or incurred by or asserted against any
Indemnified Parties and directly or indirectly arising
out of or in any way relating to any tax or fee on the
making and/or recording of this Security Instrument,
the Note or any of the Other Security Documents.

Section 11.3.DUTY TQ DEFEND: ATTORNEYS’
FEES AND OTHER FEES AND EXPENSES. Upon
written request by any Indemnified Party, Borrower
shall defend such Indemnified Party (if requested by
any Indemnified Party, in the name of the Indemnified
Party) by attorneys and ather professionals approved
by the Indemnified Parties. Notwithstanding the
foregoing, any Indemnified Parties may, in their sole
discretion, engage their own attorneys and other
professionals to defend or assist them, and, at the
option of Indermnified Parties, their attorneys shall
ccatol the resolution of any claim or proceeding.
Upori lemand, Borrower shall pay or, in the sole
discretion-of the Indemnified Parties, reimburse, the
Indemnified raities for the payment of reasonable fees
and disbarserents  of  attorneys,  engineers,

environmental coisiltants, laboratories, surveyors, title
searches and other “professionals in connection
therewith, which any 'ndemnified Parties may engage
as a result of any Losses.

Section 11.4. ENVIRONMENTA1L (NDEMNITY. As
between Borrower and Lendery zil risk of loss
associated with non-compliance wilh Frvironmental
Laws, or with the presence of any Hazarduus Material
at, upon, within, contiguous to or otherwise affecting
the Property, shall lie solely with Borrower.
Accordingly, Borrower shall bear all risks and costs
associated with any loss (including any loss in value
aitributable to Hazardous Materials), damage or
liability therefrom, including all costs of removal of
Hazardous Materials or other remediation required by
Lender or by law. Borrower shall indemnify, defend
and hold Lender harmless from and against all loss,
liabilities, damages, claims, costs and expenses
(including reasonable costs of defense) arising out of or
associated, in any way, with the non-compliance with
Environmental Laws, or the existence of Hazardous
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Materials in, on, or about the Property, or a breach of
any representation, warranty or covenant contained in
Article 10 hereof, whether based in contract, tort,
implied or express warranty, strict liability, criminal or
civil statute or common law, including those arising
from the joint, concurrent, or comparative negligence
of Lender; however, Borrower shall not be liable under
such indemnification to the extent such loss, liability,
damage, claim, cost or expense results solely from
Lender's gross negligence or willful misconduct.
Borrower's obligations hereunder shall arise upon the
discovery of the presence of any Hazardous Material,
whether or not any governmental authority has taken or
threatened <y iction in connection with the presence
of any Hazardsus Material, and whether or not the
existence of any svch Hazardous Material or potential

ARTICLE 12. -

Section 12.1. WAIVER OF COUNTERCLAIM,
Borrower hereby waives the rgkt to assert a
counterclaim, other than a mandatsry or_compulsory
counterclaim, in any action or proczediug brought
against it by Lender arising out of or ja nny way
connected with this Security Instrument, the Motz, any
of the Other Security Documents, or the Obliganisis:

Section 12.2. MARSHALLING AND OTHER
MATTERS. Borrower hereby waives, to the extent
permitted by law, the benefit of all appraisement,
valuation, stay, extension, reinstatement and
redemption laws now or hereafter in force and all rights
of marshalling in the event of any sale hereunder of the
Property or any part thereof or any interest therein.
Further, Borrower hereby expressly waives any and all
rights of redemption from sale under any order or
decree of foreclosure of this Security Instrument on
behalf of Borrower, and on behalf of each and every
person acquiring any interest in or title to the Property
subsequent to the date of this Security Instrument and
on behalf of all persons to the extent permitted by
applicable state or federal law.

Section 12.3. WAIVER OF NOTICE. Borrower shall
not be entitled to any notices of any nature whatsoever
from Lender except (a) with respect to matters for
which this Security Instrument specifically and
expressly provides for the giving of notice by Lender to
Borrower and (b) with respect to matters for which
Lender is required by applicable state or federal law to
give notice, and Borrower hereby expressly waives the

liability on account thereof is disclosed in any site
assessment and shall continue notwithstanding the
repayment of the Note or any transfer or sale of any
right, title and interest in the Property (by foreclosure,
deed in lieu of foreclosure or otherwise). Of even date
herewith, Borrower and other persons or entitics
(collectively, Borrower and such other parties, the
“Indemmitors”) may as circumstances require execute
and deliver a certain environmental indemnity
agreement in favor of the Lender incorporating the
environmental indemnities set forth herein as well as
additional provisions and requirements with respect to
environmental — matters  (the  “Environmental
Indemnity”). In the event an Environmental Indemnity
is executed, it shall be included in the definition of
“Other Security Documents”.

WAIVERS

right to receive any notice from Lender with respect to
any matter for which this Security Instrument does not
specifically and expressly provide for the giving of
notice by Lender to Borrower.

Section 12.4. WAIVER OF STATUTE OF LIMITA-
TIONS.  Borrower hereby expressly waives and
releases to the fullest extent permitted by law, the
pleading of any statute of limitations as a defense to
rayment of the Debt or performance of its Other
OUlizations.

Section 12:5.SOLE DISCRETION OF LENDER.
Wherever rursvant to this Security Instrument (a)
Lender exercises any right given to it to approve or
disapprove, (b)(any arrangement or term is to be
satisfactory to Lender, or (c) any other decision or
determination is to be made by Lender, the decision to
approve or disapprove a!l decisions that arrangements
or terms are satisfactory or/ not satisfactory, and all
other decisions and determinaiions made by Lender,
shall be in the sole discretion of LenZeér, except as may
be otherwise expressly and spec.fically provided
herein.

Section 12.6. WAIVER OF FORECLOSURE
DEFENSE. Borrower hereby waives any defense
Borrower might assert or have by reason of Lender’s
failure to make any tenant or lessee of the Property a
party defendant in any foreclosure proceeding or action
instituted by Lender.

ARTICLE 13. - NOTICES
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Section 13.1. NOTICES. All notices or other written
communications hereunder shall be deemed to have
been properly given (a) upon delivery, if delivered in
person with receipt acknowledged by the recipient
thereof, (b) one (1} Business Day (defined below)
after having been deposited for overnight delivery
with any reputable overnight courier service, or (c)
three (3) Business Days after having been deposited
in any post office or mail depository regularly
maintained by the U.S. Postal Service and sent by
registered or certified mail, postage prepaid, return
receipt requested, addressed to Borrower or Lender,

as the case may be, at the addresses set forth on the
first page of this Security Instrument or addressed as
such party may from time to time designate by
written notice to the other parties.

Either party by notice to the other may designate
additional or different addresses for subsequent notices
or communications. For purposes of this Subsection,
“Business Day” shall mean a day on which commercial
banks are not authorized or required by law to close in
New York, New York.

ARTICLE 14. - CHOICE OF LAW

Section 14.1. CHOICE _OF LAW. This Security
Instrument and 0y determination of deficiency
judgments shall be goveioed, construed, applied and
enforced in accordance with the laws of the state in
which the Property is locatet“and applicable federal
law.

Section 14.2. PROVISIONS SUBJECT TO LAW.
All rights, powers and remedies providsd in this

Security Instrument may be exercised only to the
extent that the exercise thereof does not violate any
applicable state or federal law and are intended to be
limited to the extent necessary so that they will not
render  this  Security Instrument invalid,
unenforceable or not entitled to be recorded,
registered or filed under any applicable state or
federal law.

ARTICLE 15 -=SECONDARY MARKET

Section 15.1. TRANSFER OF LOAN. Lender may, at
any time, sell, transfer or assign the Note, this Security
Instrument and the Other Security Documents, and any
or all servicing rights with respect thereto, or grant
participations therein (the “Participations”) or issue
mortgage passthrough certificates or other securities
evidencing a beneficial interest in a rated or unrated
public offering or private placement (the “Securities™).
Lender may forward to each purchaser, transferee,
assignee, servicer, participant, or investor in such
Participations or  Securitics  (collectively, the
“Investor”) or any Rating Agency rating such
Securities, each prospective Investor, and any
organization maintaining databases on the underwriting
and performance of commercial mortgage loans, all
documents and information which Lender now has or
may hereafter acquire relating to the Debt and to
Berrower, any Guarantor, any Indemnitor(s) and the
Property, whether furnished by Borrower, any
Guarantor, any Indemnitor(s) or otherwise, as Lender
determines necessary or desirable. Borrower
irrevocably waives any and all rights it may have under

ARTICLE 16.

Section 16.1. PERFORMANCE AT _BORROWER’S
EXPENSE. Borrower acknowledges and confirms that
Lender shall impose certain administrative processing
and/or commitment fees in connection with (a) the
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applicable state or federal law to prohibit such
Zisclosure, including but not limited to any right of

prvacy.

Section 15.2. COOPERATION. Borrower, any
Guarantor zud any Indemnitor agree to cooperate with
Lender in curnection with any transfer made pursuant
to this Sectior, “including, without limitation, the
delivery of an estoppei certificate required pursuant to
the terms hereof and tuck-other documents as may be
reasonably requested by Fender. Borrower shall also
furnish and Borrower, aiy (juarantor and any
Indemnitor consent to Lenader ~rerwishing to such
Investors or such prospective Investors. or such Rating
Agency any and all information  cencerning the
Property, the Leases, the financial condition of
Borrower, any Guarantor and any Indemnitor as may
be requested by Lender, any Investor or any
prospective Investor or any Rating Agency in
connection with any sale, transfer or Participations or
Securities,

- COSTS

extension, renewal, modification, amendment and
termination of the Loan, (b) the release or substitution
of collateral therefor, (c) obtaining certain consents,
waivers and approvals with respect to the Property, or
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(d) the review of any Lease or proposed Lease or the
preparation or review of any subordination, non-
disturbance agreement (the occurrence of any of the
above shall be called an “Event”). Borrower further
acknowledges and confirms that it shall be responsible
for the payment of all costs of reappraisal of the
Property or any part thereof, whether required by law,
regulation, Lender or any governmental or quasi-
governmental  authority. Borrower  hereby
acknowledges and agrees to pay, immediately, with or
without demand, all such fees (as the same may be
increased or decreased from time to time), and any
additional fees of a similar type or nature which may
be imposed vy Lender from time to time, upon the
occurrence of zay Event or otherwise. Wherever it is
provided for herzir that Borrower pay any costs and
expenses, such cesis urd expenses shall include, but
not be limited to, all reasonzhle counsel fees of Lender.

Section 16.2. COUNSEL, FEES FOR ENFORCE-
MENT. (a) Borrower shall pay all reasonable counsel
fees incurred by Lender in connection with (i) the
preparation of the Note, this Security Instrument and
the Other Security Documents; and (ii) the items set
forth in this Article, and (b) Borrower shall pay to
Lender on demand any and all expenses, including
legal fees incurred or paid by Lender in protecting its
interest in the Property or in collecting any amount
payable under the Note, this Security Instrument or the
Other Security Documents, or in enforcing its rights
hereunder with respect to the Property, whether or not
any legal proceeding is commenced hereunder or
thereunder, together with interest thereon at the Default
Rate from the date paid or incurred by Lender until
such expenses are paid by Borrower.

ARTICLE 17. - DEFINITIONS

Section 17.1. GENERAL DEFINITIONS. Unless the
context clearly indicates a contrary intent-or unless
otherwise specifically provided herein, worZs used in
this Security Instrument may be used interchargeably
in singular or plural form and the word “Borrower”
shall mean “each Borrower and any subsequent ownor
or owners of the Property or any part thereof or any
interest therein,” the word “Lender” shall mean
“Lender and any subsequent holder of the Note,” the
word “Note” shall mean “the' Note and any other
evidence of indebtedness secured by this Security
Instrument,” the word “person” shall include an
individual, corporation, limited liability company,
partnership,  trust,  unincorporated  association,
government, governmental authority, and any other
entity, the word “Property” shall include any portion of

the Property and any interest therein, and the phrases
“counsel fees” shall include any and all attorneys’,
paralegal and law clerk fees and disbursements,
including, but not limited to fees and disbursements at
the pre-trial, trial and appellate levels incurred or paid
by Lender in protecting its interest in the Property, the
Teases and the Rents and enforcing its rights
uersunder, whether with respect to retained firms, the
reiznbhursement for the expenses of in-house staff or
otherwise.

Section 17... HEADINGS, ETC. The headings and
captions of varous Articles and Sections of this
Security Instrumenc-are for convenience of reference
only and are not to bs'vunsirued as defining or limiting,
in any way, the scope or irtent of the provisions hereof.

ARTICLE 18. - MISCELLANEOQOUS PROVISIONS

Section 18.1.NO ORAL CHANGE. This Security
Instrument, and any provisions hereof, may not be
modified, amended, waived, extended, changed,
discharged or terminated orally or by any act or
failure to act on the part of Borrower or Lender, but
only by an agreement in writing signed by the party
against whom enforcement of any modification,
amendment, waiver, extension, change, discharge or
termination is sought.

Section 18.2. LIABILITY. If Borrower consists of
more than one person, the obligations and liabilities
of each such person hereunder shall be joint and
several. This Security Instrument shall be binding
upon and inure to the benefit of Borrower and Lender

12604
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and their respective successors, assigns, heirs,

personal representatives, execmors and
administrators forever.
Section 18.3. INAPPLICABLE PROVISIONS. If

any term, covenant or condition of the Note or this
Security Instrument is held to be invalid, illegal or
unenforceable in any respect, the Note and this
Security Instrument shall be construed without such
provision.

Section 18.4. DUPLICATE ORIGINALS;
COUNTERPARTS. This Security Instrament may

be executed in any number of duplicate originals and
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each duplicate original shall be deemed to be an
origmal. This Security Instrument may be executed
in several counterparts, each of which counterparts
shall be deemed an original instrument and all of
which together shall constitute a single Security
Instrument. The failure of any party hereto to
execute this Security Instrument, or any counterpart
hereof, shall not relieve the other signatories from
their obligations hereunder.

Section 18.5. NUMBER AND GENDER. Whenever
the context may require, any pronouns used herein
shall include the corresponding masculine, feminine
or neuter fzimg, and the singular form of nouns and
pronouns shall include the plural and vice versa.

Section 18.6. LEGAL. DESCRIPTION.  Borrower
represents to Lender _inat it has reviewed and
delivered to Lender a copy 4t the legal description set
forth in Exhibit “A”; that sueilegal description is the
accurate and proper legal descrptiorn.of the Land;
and Borrower further acknowledges that neither
Lender nor Lender’s counsel prepare or reviewed
such legal description. Borrower shall ‘ademnify,
defend and hold Lender harmless from and ag:inst
any and all losses, liabilities, claims, damzgcs,
expenses, obligations, penalties, actions, judgments,

suits, costs or disbursements of any kind or nature
whatsoever, including the reasonable fees and actual
expenses of Lender’s counsel, in connection with any
claim that title to the Property is impaired due to or
based upon an inaccurate or improper legal
description set forth herein.

Section 18.7. INCONSISTENCIES. In the event of
any inconsistencies between the terms and conditions
of this Article and the other provisions of this
Security Instrument, the terms and conditions of this
Article shall control and be binding,

Section 18.8. WAIVER QOF TRIAL BY JURY.
BORROWER BY ACCEPTANCE OF THIS
SECURITY INSTRUMENT, HEREBY WAIVES
TO THE FULLEST EXTENT PERMITTED BY
LAW, THE RIGHT TO TRIAL BY JURY IN ANY
ACTION, PROCEEDING OR COUNTERCLAIM,

WHETHER IN CONTRACT, TORT OR
OTHERWISE, RELATING DIRECTLY OR
INDIRECTLY TO THE LOAN, THE

APPLICATION FOR THE LOAN, THE NOTE,
THIS SECURITY INSTRUMENT OR THE OTHER
SECURITY DOCUMENTS OR ANY ACTS OR
OMISSIONS OF LENDER OR BORROWER.

[NO FURTHER TEXT - SIGNATII.ES APPEAR ON NEXT PAGE]

THIS INSTRUMENT INCLUDES A RIDER, THE TERMS € £ WHICH ARE ATTACHED HERETO AND

BY THIS REFERENCE MADE A PART HEREOF

32604
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IN WITNESS WHEREOF, this Sccurity Instrument has been executed by borrower the day and year first
above written.

Signgd, sealed and delivered
in the presence of:

Bormrower: Z
Print Name: W
7

R051e Sparks

Richard Sparks

Basbara-vieCait-

RS 44

This Instrument prepared hy: _ Antonio Chimienti, Esq.
Upon recording return to:__nterBay Funding, LLC
124 Washington Street, Suite 201
Fozbrcoagh, MA 02035
Attenttor.:_Post Closing Department

28
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ACKNOWLEDGMENT

STATE OF ILLINOIS

)
) ss: &
COUNTY OF COQK )
As. &,

The foregoing instrument was acknowledged before me on March 29, 2004 by Rosie Sparks and Richard Sparks and ¥uonoe.
Spasks-md-Basbara-¥rCT.

They are personally known to me or produced M vers  Cegnse as identification, and did/did not take an
oath.
[Official Notary Seal] ﬁmﬁ W

PrintName™” |\ / /

Notary Public, State/of Tllinois /
QaCommission Egkpires:

29
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Legal Description

File Number: 03-11.20590

Lot 26 in Block 1 in Sawyer's Subdivision of Block 3 in First Addition to Kensington
in the South West Quarter of Seetieq 22, Township 37 North, Range 14, East of the
Third Principal Meridian,4An Cook Cunty, Illinois.

Parcel Number: 25-22-307-020-0000

Address: 11608 South Michigan Avenue, Chicago, Il 60628
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RIDER TO MORTGAGE AND SECURITY AGREEMENT
{ ILLINOIS }

THIS RIDER is made as of March 29, 2004, and is incorporated into and shall be deemed
to amend and supplement the Mortgage and Security Agreement (the “Security Instrument™) of
the same date hereof, given by Rosie Sparks, a married woman and Richard Sparks, a married

man and Avenme—Sparks;—a—singte—woman—awd—BarbaravicCatt, a married woman (the

“Borrower”) to secure that certain Pl’Ol’l’llSSOI'y Note in the amount of One Hundred Thousand
Dollars ($169,000.00) (the “Note”) given to InterBay Funding, LLC, a Delaware Limited
Liability Coriipany (the “Lender”), on the same date hereof and covering the Property described
in the Security-irstrument and located at 11608 S Michigan Avenue, Chicago, IL 60628 (the
“Property Address”). The Security Instrument is also referred to as “Mortgage, Security
Agreement and Fixture Filing.”

In addition to the cavenants and agreements made in the Security Instrument, Borrower
and Lender further covenant and 2g:ee as follows:

1. The first paragraph of the Security Instrument before the recitals section is hereby deleted in
its entirety and replaced as follows:

'THIS INSTRUMENT IS EFFECTIVE_AND SHALL REMAIN EFFECTIVE AS A
FINANCING STATEMENT FILED AS A FiXTURE FILING WITH RESPECT TO ALL
.GOODS WHICH ARE OR ARE TO BECOME) FIXTURES ON THE REAL ESTATE
HEREIN DESCRIBED AND IS TO BE FILED FGR RECORD OR REGISTERED IN THE
REAL ESTATE RECORDS OF Cook COUNTY, ILLINCIS. THE MAILING ADDRESS
OF LENDER AND THE ADDRESS OF BORROWER. ARE SET FORTH WITHIN. A
PHOTOGRAPHIC OR OTHER REPRODUCTION OF THIS. INSTRUMENT OR ANY
'FINANCING STATEMENT RELATING TO THIS INSTRUMENT SHALL BE
: SUFFICIENT AS A FINANCING STATEMENT.

THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING (the
“Security Instrument”) is made as of March 29, 2004, by Rosie Sparks, a married woman and
‘Richard Sparks, a married man and Yvonne Sparks, a single woman and Barbare McCall, a
married woman, whose address is 24429 Patriot Ln, Crete, IL 60417 as mortgagor
'(“Borrower”) to InterBay Funding, LLC, a Delaware Limited Liability Company, whose
address is 124 Washington Street, Suite 201, Foxborough, MA 02035 as mortgagee
(“Lender”).

2. ARTICLE 19 SPECIAL ILLINOIS PROVISIONS ARE added to the Security Instrument
-and reads as follows:

Section 19.1. MAXIMUM AMOUNT SECURED HEREBY. The Debt secured hereby
shall in no event exceed an amount cqual to [three hundred percent (300%)] of the face

amount of the Note.
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Borrower of any petition for relief under 11 U.S.C. § 101 et seq., as the same may be amended
from time to time (the “Bankruptcy Code”) together with any extension, renewal or replacement
of the same (collectively the “Leases™); this Assignment of all such other present and future
leases and present and future agreements being effective without further or supplemental

assignment.

(b)  Rents. All rents, additional rents, revenues, income, issues and profits
(including all oil and gas or other mineral royalties and bonuses), deposits, accounts and other
benefits arising from the Leases and renewals and replacements thereof or otherwise from the
use, enjoyment and occupancy of the Property and any cash or security deposited in connection
therewith, whether paid or accruing before or afier the filing by or against Borrower of any
petition for relief under the Bankruptcy Code (collectively, the “Rents”).

«y» Bankruptcy Claims. All claims and rights (the “Bankruptcy Claims™) to

the payment ot dainages and other claims arising from any rejection by a lessee of any Lease
under the Bankruptcy Code.

(d)  Lease_(uvaranties. All claims and rights under any and all lease

guaranties, letters of credit and any other credit support given to Borrower by any guarantor in
connection with any of the Leuses (individually, a “Lease Guarantor,” and collectively, the

“Lease Guarantors”).

(e)  Proceeds. All proceedsfrom imy sale or other disposition of the Leases,
the Rents, the Lease Guaranties and the Bankruptcy Claims.

(f) Other Rights. All rights, poweis, privileges, options and other benefits of
Borrower as lessor under the Leases and beneficiaiy vnder the Lease Guaranties, including
without limitation the immediate and continuing righi-io make claim for, receive, collect and
apply all Rents payable or receivable under the Leases and ali-sums payable under the Lease
Guaranties or pursuant thereto (and to apply the same to the p:yraent of the Debt or the Other
Obligations), and to do all other things which Borrower or any lesse+ is.or may become entitled
to do under the Leases or the Lease Guaranties.

(g)  Entry. The right, at Lender’s option, upon revocation- of the license
granted herein, to enter upon the Property in person, by agent or by court-appointed receiver, to
collect the Rents and enforce the Leases.

(h)  Power of Attoney. Borrower’s irrevocable power of attorney, coupled
with an interest, to take any and all of the actions set forth in Section 3.1 of this Assignment and
any or all other actions designated by Lender for the proper management and preservation of the
Property.

(i)  Other Rights and Agreements. Any and all other rights of Borrower in
and to the items set forth in subsections (a) through (h) above, and all amendments,

modifications, replacements, renewals, extensions, supplements, restatements and substitutions
thereof.
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Section 1.2.  TERMINATION OF ASSIGNMENT. Upon payment in full of the Debt and the
delivery and recording of a satisfaction or discharge of the Security Instrument duly executed by

Lender, this Assignment shall become null and void and shall be of no further force and effect.

ARTICLE 2. - TERMS OF ASSIGNMENT

Section 2.1.  PRESENT ASSIGNMENT AND LICENSE BACK. It is intended by Borrower
that this Assignment constitute a present, irrevocable, absolute and unconditional assignment of
the Assigned Property, and not an assignment for additional security only. Nevertheless, subject
to the terms of this Assignment and the Security Instrument, Lender grants to Borrower a
revocable license to collect and receive the Rents and other sums payable with respect to the
Assigned Zrcperty unless and until an Event of Default (as defined in the Security Instrument)
shall occur.” RBorrower shall hold the Rents and all sums received pursuant to any Assigned
Property, or a-peition thereof sufficient to discharge all current sums due on the Debt, and all
taxes, assessments, wsurance, maintenance and repairs on the Property, in trust for the benefit of
Lender for use in the payment of such sums.

Section2.2. NOTICE T(y L.FSSEES. Borrower hereby agrees to authorize and direct the
lessees named in the Leases or any other or future lessees or occupants of the Property and all
Lease Guarantors to pay over to [ender or to such other party as Lender directs all Rents and all
sums due under any Lease Guaranties unon receipt from Lender of written notice to the effect
that Lender is then the holder of the Secu<ity Instrument and that an Event of Default exists, and
to continue so to do until otherwise notified by Lender.

covenants, conditions and agreements contained ir‘the Security Instrument as same may be
modified, renewed, substituted or extended are hereby rnade a part of this Assignment to the
same extent and with the same force as if fully set forth hereir:

Section 2.3, INCORPORATION BY REFERENCE. All representations, warranties,

ARTICLE 3. - REMEDIES
Section 3.1. REMEDIES OF LENDER.

(@)  Upon or at any time after the occurrence of an Event.of Default, the
license granted to Borrower in Section 2.1 of this Assignment shall automatically be revoked,
and Lender shall immediately be entitled to possession of all Rents and sums diie »nd payable
pursuant to any of the Assigned Property, whether or not Lender enters upon or takes control of
the Property. In addition, upon or at any time after an Event of Default, without walving such
Event of Default, to the extent permitted by law, without notice and without regard to the
adequacy of the security for the Debt, with or without bringing any action or proceeding, either
in person or by agent, nominee or attomey, or a receiver appointed by a court, Lender, at its
option, may dispossess Borrower and its agents and servants from the Property, and exclude
Borrower and its agents or servants wholly therefrom and take possession of the Property and all
books, records and accounts relating thereto without liability for trespass, damages or otherwise.
Thereafter, Lender may have, hold, manage, lease and operate the Property on such terms and for
such period of time as Lender may deem proper and either with or without taking possession of
the. Property in its own name, demand, sue for or otherwise collect and receive all Rents and

3
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other sums payable pursuant to any of the Assigned Property, including those past due and
unpaid with full power to make from time to time all alterations, renovations, repairs or
replacements thereto or thereof as may seem proper to Lender. Lender may apply the Rents and
sums received pursuant to any of the Assigned Property to the payment of the following in such
order and proportion as Lender in its sole discretion may determine: (i) all expenses of
managing and securing the Property, including, without limitation, the salaries, fees and wages
of a managing agent and such other employees or agents as Lender may deem necessary or
desirable; (i) all expenses of operating and maintaining the Property, including, without
limitation, all utility charges, Taxes, and Other Charges (as such terms are defined in the Security
Instrument) and any other liens, charges and expenses which Lender may deem necessary or
desirable; (311) the cost of all alterations, renovations, repairs or replacements; (iv) all expenses
incident {0 tuking and retaining possession of the Property; and (v) the Debt, together with all
costs and reassnable attorneys’ fees.

(b) ©In addition, upon the occurrence of an Event of Default, Lender, at its
option, may (i} complete any construction on the Property in such manner and form as Lender
deems advisable; (i1) excreise all rights and powers of Borrower, including, without limitation,
the night to make, negotiate, ex<cute, cancel, enforce or modify Leases, obtain and evict tenants,
and demand, sue for, collect and zeczive all Rents from the Property and all sums payable under
the Assigned Property; (iii) either require Borrower to pay monthly in advance to Lender, or any
receiver appointed to collect the Renis. the fair and reasonable rental value for the use and
occupancy of such part of the Property” is may be in possession of Borrower or (iv) require
Borrower to vacate and surrender possession of the Property to Lender or to such receiver and, in
default thereof, Borrower may be evicted by suinmary proceedings or otherwise as provided by
law.

Section 3.2. OTHER REMEDIES. Nothing contained ix this Assignment and no act done or
omitted by Lender pursuant to the power and rights granted to Lznder hereunder shall be deemed
to be a waiver by Lender of its rights and remedies under the Mote, the Security Instrument, or
the Other Security Documents and this Assignment is made and 2éespted without prejudice to
any of the rights and remedies possessed by Lender under the terms itieréof. The right of Lender
to collect the Debt and to enforce any other security therefor held by it may be exercised by
Lender either prior to, simultancously with, or subsequent to any action tiker. by it hereunder.
Borrower hereby absolutely, unconditionally and irrevocably waives any and ati-sights to assert
any sctoff, counterclaim or crossclaim of any nature whatsoever with respect to'tiic obligations
of Borrower under this Assignment, the Note, the Security Instrument, the Other Security
Documents or otherwise with respect to the loan secured hereby in any action or proceeding
brought by Lender to collect same, or any portion thereof, or to enforce and realize upon the lien
and security interest created by this Assignment, the Note, the Security Instrument, or any of the
Other Security Documents (provided, however, that the foregoing shall not be deemed a waiver
of Borrower’s right to assert any compulsory counterclaim if such counterclaim is compelled
under local law or rule of procedure, nor shall the foregoing be deemed a waiver of Borrower’s
right to assert any claim which would constitute a defense, setoff, counterclaim or crossclaim of
any nature whatsoever against Lender in any separate action or proceeding).

Seétion 3.3. OTHER SECURITY. Lender may take or release other security for the payment
of the Debt, may release any party primarily or secondarily liable therefor and may apply any

4
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other security held by it to the reduction or satisfaction of the Debt without prejudice to any of its
rights under this Assignment.

Section 3.4. NON-WAIVER. The exercise by Lender of the option granted it in Section 3.1 of
this Assignment and the collection of the Rents and other sums payable pursuant to the Assigned
Property and the application thereof as herein provided shall not be considered a waiver of any
default by Borrower under the Note, the Security Instrument, the Leases, this Assignment or the
Other Security Documents. The failure of Lender to insist upon strict performance of any term
hereof shall not be deemed to be a waiver of any term of this Assignment. Borrower shall not be
relieved of Borrower’s obligations hereunder by reason of (a) the failure of Lender to comply
with any reauest of Borrower or any other party to take any action to enforce any of the
provisions Lezeof or of the Security Instrument, the Note or the Other Security Documents, (b)
the release tegardless of consideration, of the whole or any part of the Property, or (c) any
agreement or sipulation by Lender extending the time of payment or otherwise modifying or
supplementing the terms of this Assignment, the Note, the Security Instrument or the Other
Security Documents. “I.¢rder may resort for the payment of the Debt to any other security held
by or guaranties given t&'Lender in such order and manner as Lender, in its discretion, may elect.
Lender may take any action i recover the Debt, or any portion thereof, or to enforce any
covenant hereof without prejudice 1o the right of Lender thereafter to enforce its rights under this
Assignment to the extent allowed by-iaw. The rights of Lender under this Assignment shall be
separate, distinct and cumulative and rone.shall be given effect to the exclusion of the others.
No act of Lender shall be construed as a:i eiection to proceed under any one provision herein to
the exclusion of any other provision.

Section 3.5. BANKRUPTCY.

(a)  Upon or at any time after the occurrence of an Event of Default, Lender
shall have the right to proceed in its own name or in the namg of Borrower in respect of any
claim, suit, action or proceeding relating to the rejection of any Lease, including, without
limitation, the right to file and prosecute, to the exclusion of Bcrrower, any proofs of claim,
complaints, motions, applications, notices and other documents, ir any case in respect of the
lessee under such Lease under the Bankruptcy Code.

(b)  If there shall be filed by or against Borrower a-peliton under the
Bankruptcy Code, and Borrower, as lessor under any Lease, shall determine to igject such Lease
pursuant to Section 365(a) of the Bankruptcy Code, then Borrower shall give Lender not less
than ten (10) days’ prior notice of the date on which Borrower shall apply to the pankruptcy
court for authority to reject the Lease. Lender shall have the right, but not the obligation, to
serve upon Borrower within such ten-day period a notice stating that (i} Lender demands that
Borrower assume and assign the Lease to Lender pursuant to Section 365 of the Bankruptcy
Code and (ii)} Lender covenants to cure or provide adequate assurance of future performance
under the Lease. If Lender serves upon Borrower the notice described in the preceding sentence,
Borrower shall not seek to reject the Lease and shall comply with the demand provided for in
clause (i) of the preceding sentence within thirty (30) days afier the notice shall have been given,

subject to the performance by Lender of the covenant provided for in clause (i1) of the preceding
sentence.
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ARTICLE 4. NO LIABILITY, FURTHER ASSURANCES

Section 4.1. NO LIABILITY OF LENDER. This Assignment shall not be construed to bind
Lender to the performance of any of the covenants, conditions or provisions contained in any
Lease or Lease Guaranty or otherwise impose any obligation upon Lender. Lender shall not be
liable for any loss sustained by Borrower resulting from Lender’s failure to let the Property after
an Event of Default or from any other act or omission of Lender in managing the Property after
an Event of Default unless such loss is caused by the willful misconduct and bad faith or gross
negligence of Lender. Lender shall not be obligated to perform or discharge any obligation, duty
or liability under the Leases or any Lease Guaranties or under or by reason of this Assignment
and Borrower shall, and hereby agrees, to indemnify Lender for, and to hold Lender harmless
from, any an< all liability, loss or damage which may or might be incurred under the Assigned
Property or under or by reason of this Assignment and from any and all claims and demands
whatsoever, incirding the defense of any such claims or demands which may be asserted against
Lender by reason o: a1y alleged obligations and undertakings on its part to perform or discharge
any of the terms, covenants or agreements contained in the Leases or any Lease Guaranties.
Should Lender incur any such liability, the amount thereof, including costs, expenses and
reasonable attorneys’ fees, thal’‘be secured by this Assignment and by the Security Instrument
and the Other Security Documents and Borrower shall reimburse Lender therefor immediately
upon demand and upon the failure-of Borrower so to do Lender may, at its option, declare all
sums secured by this Assignment ard by the Security Instrument and the Other Security
Documents immediately due and payatic.- This Assignment shall not operate to place any
obligation or liability for the control, care, manzgement or repair of the Property upon Lender,
nor for the carrying out of any of the terms ana conditions of the Leases or any Lease Guaranties;
nor shall it operate to make Lender responsible or Liable for any waste committed on the Property
by the tenants or any other parties, or for any dangerous-or defective condition of the Property,
including without limitation the presence of any Hazaruous-Materials (as defined in the Security
Instrument), or for any negligence in the management, upke:p, repair or control of the Property
resulting in loss or injury or death to any tenant, licensee, empioyee or stranger.

Section4.2. NO MORTGAGEE IN POSSESSION. Nothing rercin contained shall be
construed as constituting Lender a “mortgagee in possession” in the avsence of the taking of
actual possession of the Property by Lender. In the exercise of the pcwers herein granted

Lender, no liability shall be asserted or enforced against Lender, all such liabiiity heing expressly
waived and released by Borrower.

Section 4.3. FURTHER ASSURANCES. Borrower will, at the cost of Borrower, and without
expense to Lender, do, execute, acknowledge and deliver all and every such further acts,
conveyances, assignments, notices of assignments, transfers and assurances as Lender shall, from
time to time, require for the better assuring, conveying, assigning, transferring and confirming
unto Lender the property and rights hereby assigned or intended now or hereafter so to be, or
which Borrower may be or may hereafter become bound to convey or assign to Lender, or for
cartying out the intention or facilitating the performance of the terms of this Assignment or for
filing, registering or recording this Assignment and, on demand, will execute and deliver and

hereby authorizes Lender to execute in the name of Borrower to the extent Lender may lawfully
do so, one or more financing statements, chattel mortgages or comparable security instruments,

to evidence more effectively the lien and security interest hereof in and upon the Leases.
6
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ARTICLE - 5. - DEFINITIONS

Section 5.1. CERTAIN DEFINITIONS. Unless the context clearly indicates a contrary intent
or unless otherwise specifically provided herein, words used in this Assignment may be used
interchangeably in singular or plural form and the word “Borrower” shall mean “each Borrower
and any subsequent owner or owners of the Property or any part thereof or interest therein,” the
word “Lender” shall mean “Lender and any subsequent holder of the Note,” the word “Note”
shall mean “the Note and any other evidence of indebtedness secured by the Security
Instrument,” the word “person” shall include an individual, corporation, partnership, limited
liability company, frust, unincorporated association, government, governmental authority, and
any other entity, the word “Property” shall include any portion of the Property and any interest
therein, thic.rhrases “attorneys’ fees” and “counsel fees” shall include any and all attorneys’,
paralegal and-law clerk fees and disbursements, including, but not limited to, fees and
disbursements atthe pre-trial, trial and appellate levels incurred or paid by Lender in protecting
its interest in the Property, the Leases and the Rents and enforcing its rights hereunder, and the
word “Debt” shall mearthe principal balance of the Note with interest thereon as provided in the
Note and the Security Tistrument and all other sums due pursuant to the Note, the Security
Instrument, this Assignment.ard the Other Security Documents; whenever the context may
require, any pronouns used hereirshall include the corresponding masculine, feminine or neuter
forms, and the singular form of ncuns-and pronouns shall include the plural and vice versa.

ARTICLE G- APPLICABLE LAW

Section 6.1. CHOICE OF LAW. This Assigranent shall be govemed, construed, applied and
enforced in accordance with the laws of the state-ir‘which the Property is located, without regard

to principles of conflicts of law.

Section 6.2, PROVISIONS SUBIECT TO APPLICABLE-TAW. All rights, powers and
remedies provided in this Assignment may be exercised onlyio the extent that the exercise
thereof does not violate any applicable provisions of law and &re intended to be limited to the
extent necessary so that they will not render this Assignment inwalid, unenforceable or not
entitled to be recorded, registered or filed under the provisions of any apglicable laws.

ARTICLE 7. - MISCELLANEQUS PROVISIONS

Section 7.1.  CONFLICT OF TERMS. In case of any conflict between the terms of this

Assignment and the terms of the Sccurity Instrument, the terms of the Security Instrument shall
prevail.

Section 7.2, NO ORAL CHANGE. This Assignment and any provisions hereof may not be
modified, amended, waived, extended, changed, discharged or terminated orally, or by any act or
failure to act on the part of Borrower or Lender, but only by an agreement in writing signed by
the party against whom the enforcement of any modification, amendment, waiver, extension,
change, discharge or termination is sought.

Section 7.3.  AUTHORITY. Borrower represents and warrants that it has full power and
authority to cxecute and deliver this Assignment and the execution and delivery of this
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Assignment has been duly authorized and does not conflict with or constitute a default under any
law, judicial order or other agreement affecting Borrower or the Property.

Section 7.4. DUPLICATE ORIGINALS; COUNTERPARTS. This Assignment may be
executed in any number of duplicate originals and each such duplicate original shall be deemed
to be an original. This Assignment may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Assignment. The failure of any party hereto to execute this Assignment, or any
counterpart hereof, shall not relieve the other signatories from their obligations hereunder.

Section 7.5.  NOTICES. All notices required or permitted hereunder shall be given as
provided ‘o the Security Instrument,

Section 7.6. "LIABILITY. If Borrower consists of more than one person, the obligations and
liabilities of eacli swich person hereunder shall be joint and several. This Assignment shall be
binding upon and inurcio the benefit of Borrower and Lender and their respective successors
and assigns forever.

Section 7.7. HEADINGS, ETC. The headings and captions of various paragraphs of this

Assignment are for convenience of reference only and are not to be construed as defining or
limiting, in any way, the scope or inler. of the provisions hereof.

Section 7.8.  NUMBER AND GENDEE. Whenever the context may require, any pronouns
used herein shall include the corresponding masculine, feminine or neuter forms, and the
singular form of nouns and pronouns shall include the plural and vice versa.

Section 7.9.  SOLE DISCRETION OF LENDER. Wlierever pursuant to this Assignment (a)
Lender exercises any right given to it to approve or disagprove, (b) any arrangement or term is to
be satisfactory to Lender, or (c) any other decision or determination is to be made by Lender, the
decision of Lender to approve or disapprove, all decisions tliai arrangements or terms are
satisfactory or not satisfactory and all other decisions and determiziations made by Lender, shall
be in the sole discretion of Lender, except as may be otherwise ‘expressly and specifically
provided herein.

Section 7.10. COSTS AND EXPENSES OF BORROWER. To the exteni permitted by
applicable law, wherever pursuant to this Assignment it is provided that Borrowei DuY. any costs
and expenses, such costs and expenses shall include, but not be limited to, legal fees and

disbursements of Lender, whether with respect to retained firms, the reimbursement of the
expenses for in-house staff or otherwise.

Section 7.11.  SEVERABILITY. If any term, covenant or condition of this Assignment is held

to be invalid, illegal or unenforceable in any respect, this Assignment shall be construed without
such provision.

Section 7.12. WAIVER OF TRIAL BY JURY. BORROWER AND LENDER, BY ITS
ACCEPTANCE HEREOF, EACH HEREBY IRREVOCABLY WAIVE, TO THE FULLEST
EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER IN CONTRACT, TORT OR
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OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO THE LOAN EVIDENCED BY
THE NOTE, THE APPLICATION FOR THE LOAN EVIDENCED BY THE NOTE, THIS
ASSIGNMENT, THE NOTE, THE SECURITY INSTRUMENT OR THE OTHER SECURITY
DOCUMENTS OR ANY ACTS OR OMISSIONS OF ANY PARTY OR ANY OF THEIR
RESPECTIVE OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS IN CONNECTION
THEREWITH. THIS WAIVER OF THE RIGHT TO TRIAL BY JURY IS A MATERIAL
INDUCEMENT TO THE LENDER FOR THE LENDER TO MAKE THE LOAN,

THIS ASSIGNMENT, together with the covenants and warranties therein contained, shall inure to
the benefit of Lender and any subsequent holder of the Security Instrument and shall be binding
upon Borrover, its heirs, personal representatives, executors, administrators, successors and assigns
and any subscquent owner of the Property.

READ ALL CkEDIT AGREEMENTS BEFORE SIGNING. THE TERMS OF ALL CREDIT
AGREEMENTS SaOULD BE READ CAREFULLY BECAUSE ONLY THOSE TERMS IN
WRITING ARE ENFORCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT
CONTAINED OR SPECIFICALLY INCORPORATED BY WRITING IN THIS WRITTEN
CREDIT AGREEMENT MAY-BE LEGALLY ENFORCED. YOU MAY CHANGE THE
TERMS OF THIS CREDIT ACREEMENT ONLY BY OTHER WRITTEN CREDIT
AGREEMENTS.

[NO FURTHER TEXT — S/-MATURES APPEAR ON NEXT PAGE]
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IN WITNESS WHEREOQF, Borrower has executed this instrument as of the day and year
first above written.

Signed, sealed and delivered
in the presence of:

Borrower:

Print Name: °

Rosie Sparks

Print Name: ) W W

Richard Sparks”

Yonne-Sparks

s &

BarbaraiieCall.

.5 4.

This Instrument Prepared by:  Antonio Chimienti, £sq.

Upon recording return to:  InterBay Funding, LLC
124 Washington Street, Suite 201
Foxborough, MA 02035
Attention: Post Closing Depariieat

10

32604 Eoan No. 2039338



0411404188 Page: 42 of 42

UNOFFICIAL COPY

ACKNOWLEDGMENT
STATE OF ILLINOIS )

) ss:
COUNTY OF COOK )

The foregoing instrument was acknowledged before me on March 29, 2004 by Rosie Sparks and
Richard Sparks and ¥venne-Sparks-and-BarbaraMeCatt (L (2.S. @_

They are personally known to me or produced  DWI/ERS  Liceses as identification,
and did/did not take an oath.
[Official Notary Seal] /} iMﬂ

| Rt Name { / /

=/ i-AL SEAL Notary Publfc, State Of}rﬁnois
V(\%IrL":IZM J FLYNN My Commigsion Expires:
NOTARY PUBLIC -‘ST“TE QF SLLINOIS

MY COMMISSION (-XP!RES:08/25/07
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