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THIS ASSIGNMENT OF LEASES AND RENTS (“Assignment™) made as of
April 20, 2004, by Antonio Alva, a Married Man and Danjel Guzman, a Married Man, having an
address at 2618 S Hamlin, Chicago, IL 60623, as assignor (“Borrower”) to InterBay Funding, LLC,
a Delaware Limited Liability Company, having an address at 124 Washington Street Ste.201,
Foxborough, MA 02035, as assignee (“Lender”).

RECITALS:

Borrower by its promissory note of even date herewith given to Lender is indebted to Lender in the
principal sum of One Hundred Seventy-Five Thousand Dollars ($175,000.00) in lawful money of
the United States of America (together with all extensions, renewals, modifications, substitutions
and amendmeats thereof, the “Note”), with interest from the date thereof at the rates set forth in the
Note, principal 2nd interest to be payable in accordance with the terms and conditions provided in
the Note.

Borrower desires to secuz the payment of the Debt (defined below) and the performance of ail of
its obligations under the No‘e ard the Other Obligations as defined in Article 2 of the Security
Instrument (defined below).

In consideration of the credit representey oy the Note, and other good and valuable consideration,
and intending to be legally bound, the particeagree as follows:

CONSIDERATION .

CONSIDERATION. This Assignment is made in copsideration of that certain loan made by
Lender to Borrower evidenced by the Note and secured by that certain Mortgage and Security
Agreement, Deed of Trust and Security Agreement, Deed to'Secure Debt and Security Agreement
and Fixture Filing or similar real estate security instrument given by Borrower for the benefit of
Lender, dated the date hereof, in the principal sum of One Hundred Seventy-Five Thousand Dollars
and No/100 ($175,000.00), covering the Property, (the “Property”), descrived therein and legally
described on Exhibit A attached hereto and intended to be duly recorded (the “Security
Instrument”). The principal sum, interest and all other sums due and payabic under the Note, the
Security Instrument, this Assignment and the Other Security Documents (d¢fined below) are
collectively referred to as the “Debt.” The documents other than this Assignment, the 1Jote or the
Security Instrument now or hereafter executed by Borrower and/or others and by or in favor of
Lender which wholly or partially secure or guarantee payment of the Debt are referred to Leicin as
the “Other Security Documents.”

ARTICLE 1. - ASSIGNMENT

Section 1.1.  PROPERTY ASSIGNED. Borrower hereby irrevocably, absolutely and
unconditionally assigns and grants to Lender the right, title and interest of Borrower, in and to all
of the following property, rights, interests and estates, whether now owned, or hereafter acquired
(the “Assigned Property”):

(@) Leases and Other Agreements. All existing and future leases and all other
agreements, whether or not in writing, affecting the use, enjoyment or occupancy of the Property
or any portion thereof now or hereafter made, whether before or after the filing by or against
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Borrower of any petition for relief under 11 U.S.C. § 101 et seq., as the same may be amended
from time to time (the “Bankruptcy Code”) together with any extension, renewal or replacement
of the same (collectively the “Leases”); this Assignment of all such other present and future
leases and present and future agreements being effective without further or supplemental
assignment.

(b)  Rents. All rents, additional rents, revenues, income, issues and profits
(including all oil and gas or other mineral royalties and bonuses), deposits, accounts and other
benefits arising from the Leases and renewals and replacements thereof or otherwise from the
use, enjovinent and occupancy of the Property and any cash or security deposited in connection
therewith, whether paid or accruing before or after the filing by or against Borrower of any
petition for retie” nnder the Bankruptcy Code (collectively, the “Rents”™).

(¢) " Rankruptey Claims. All claims and rights (the “Bankruptcy Claims”) to
the payment of damages ‘and other claims arising from any rejection by a lessee of any Lease
under the Bankruptcy Cade.

(d)  Lease Guaraiies. All claims and rights under any and all lease
guaranties, letters of credit and any.other credit support given to Borrower by any guarantor in
connection with any of the Leases Girdividually, a “Lease Guarantor,” and collectively, the
“Lease Guarantors”).

(e) Proceeds. All proceeds from any sale or other disposition of the Leases,
the Rents, the Lease Guaranties and the BankruptcyCiaims.

() Other Rights. All rights, powers, payileges, options and other benefits of
Borrower as lessor under the Leases and beneficiary urder the Lease Guaranties, including
without limitation the immediate and continuing right to male cizim for, receive, collect and
apply all Rents payable or receivable under the Leases and all suins payable under the Lease
Guaranties or pursuant thereto (and to apply the same to the paymeri o the Debt or the Other
Obligations), and to do all other things which Borrower or any lessor is ‘or nay become entitled
to do under the Leases or the Lease Guaranties.

(8)  Entry. The right, at Lender’s option, upon revocation of the license
granted herein, to enter upon the Property in person, by agent or by court-appointed receiver, 1o
collect the Rents and enforce the Leases.

(h)  Power of Attorney. Borrower’s irrevocable power of attorney, coupled
with an interest, to take any and all of the actions set forth in Section 3.1 of this Assignment and

any or all other actions designated by Lender for the proper management and preservation of the
Property.

(1) Other Rights and Agreements. Any and ail other rights of Borrower in
and to the items set forth in subsections (a) through (h) above, and all amendments,
modifications, replacements, renewals, extensions, supplements, restatements and substitutions
thereof.
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Section 1.2. TERMINATION OF ASSIGNMENT. Upon payment in full of the Debt and the
delivery and recording of a satisfaction or discharge of the Security Instrument duly executed by
Lender, this Assignment shall become null and void and shall be of no further force and effect.

ARTICLE 2. - TERMS OF ASSIGNMENT

Section2.1.  PRESENT ASSIGNMENT AND LICENSE BACK. It is intended by Borrower
that this Assignment constitute a present, trrevocable, absolute and unconditional assignment of
the Assigned Property, and not an assignment for additional security only. Nevertheless, subject
to the terms of this Assignment and the Security Instrument, Lender grants to Borrower a
revocable Ticense to collect and receive the Rents and other sums payable with respect to the
Assigned Propeity unless and until an Event of Default (as defined in the Security Instrument)
shall occur. Brir¢wer shall hold the Rents and all sums received pursuant to any Assigned
Property, or a portior thereof sufficient to discharge all current sums due on the Debt, and all
taxes, assessments, insurance, maintenance and repairs on the Property, in trust for the benefit of
Lender for use in the payiiient of such sums.

Section 2.2.  NOTICE TO LESSEES.  Borrower hereby agrees to authorize and direct the

lessees named in the Leases or any_other or future lessees or occupants of the Property and all
Lease Guarantors to pay over to Lender o5 to such other party as Lender directs all Rents and all

that Lender is then the holder of the Security Instroment and that an Event of Default exists, and
to continue so to do until otherwise notified by Lepder.

Section 2.3. INCORPORATION BY REFERENCE: All representations, warranties,
covenants, conditions and agreements contained in the Security Instrument as same may be
modified, renewed, substituted or extended are hereby niade a-part of this Assignment to the
same extent and with the same force as if fully set forth herein.

ARTICLE 3. - REMEDIES
Section 3.1. REMEDIES OF LENDER.

adequacy of the security for the Debt, with or without bringing any action or proceeding, either
in person or by agent, nominee or attomey, or a receiver appointed by a court, Lender, at its
option, may dispossess Borrower and its agents and servants from the Property, and exclude
Borrower and its agents or servants wholly therefrom and take possession of the Property and all
books, records and accounts relating thereto without liability for trespass, damages or otherwise.
Thereafter, Lender may have, hold, manage, lease and operate the Property on such terms and for
such period of time as Lender may deem proper and either with or without taking possession of
the Property in its own name, demand, sue for or otherwise collect and receive all Rents and

3
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other sums payable pursuant to any of the Assigned Property, including those past due and
unpaid with full power to make from time to time all alterations, renovations, repairs or

sums received pursuant to any of the Assigned Property to the payment of the following in such
order and proportion as Lender in its sole discretion may determine: (i) all expenses of
managing and securing the Property, including, without limitation, the salaries, fees and wages
of a managing agent and such other employees or agents as Lender may deem necessary or
desirable; (ii) all expenses of operating and maintaining the Property, including, without
limitation, ali utility charges, Taxes, and Other Charges (as such terms are defiped in the Security
Instrument) and any other liens, charges and expenses which Lender may deem necessary or
desirable; (111)-the cost of al alterations, renovations, repairs or replacements; (iv) all expenses
incident to talini and retaining possession of the Property; and (v) the Debt, together with all
costs and reasopahl. attorneys’ fees.

(b) Ir” addition, upon the occurrence of an Event of Defauit, Lender, at ijts
option, may (i) completc any construction on the Property in such manner and form as Lender
deems advisable; (ii) exercise. 4f? rights and powers of Borrower, including, without limitation,
the right to make, negotiate, execnre, cancel, enforce or modify Leases, obtain and evict tenants,
and demand, sue for, coliect and receive all Rents from the Property and all sums payable under
the Assigned Property; (iii) either require’ Borrower to pay monthly in advance to Lender, or any
receiver appointed to collect the Rents, the fair and reasonable rental value for the use and
occupancy of such part of the Property as may b= in possession of Borrower or (iv) require
Borrower to vacate and surrender possession of thie Property to Lender or to such receiver and, in
default thereof, Borrower may be evicted by summary proceedings or otherwise as provided by
law.

Section 3.2.  QTHER REMEDIES. Nothing contained in this Asvignment and no act done or
omitted by Lender pursuant to the power and rights granted to Leidef hereunder shall be deemed
to be a waiver by Lender of jts rights and remedies under the Note, the-Security Instrument, or
the Other Security Documents and this Assignment is made and accepted without prejudice to
any of the rights and remedies possessed by Lender under the terms thereof.. The right of Lender
to collect the Debt and to enforce any other security therefor held by it may e ¢xercised by
Lender either prior to, simultaneously with, or subsequent to any action taken by i hereunder,
Borrower hereby absolutely, unconditionally and irrevocably wajves any and all rights 1o assert
any setoff, counterclaim or crossclaim of any nature whatsoever with respect 1o the obligations

under local law or rule of procedure, nor shall the foregoing be deemed a waiver of Borrower’s
right to assert any claim which would constitute a defense, setoff, counterclaim or crossclaim of
any nature whatsoever against Lender in any separate action or proceeding),

Section 3.3, QTHER SECURITY. Lender may take or release other security for the payment
of the Debt, may release any party primarily or secondarily liable therefor and may apply any

4
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other security held by it to the reduction or satisfaction of the Debt without prejudice to any of its
rights under this Assignment.

Section 3.4. NON-WAIVER. The exercise by Lender of the option granted it in Section 3.1 of
this Assignment and the collection of the Rents and other sums payable pursuant to the Assigned
Property and the application thereof as herein provided shall not be considered a waiver of any
default by Borrower under the Note, the Security Instrument, the Leases, this Assignment or the

with any reqoest of Borrower Or any other party to take any action to enforce any of the
provisions herzof or of the Security Instrument, the Note or the Other Security Documents, (b)
the release regardless of consideration, of the whole or any part of the Property, or (c) any
agreement or stipulaiion by Lender extending the time of payment or otherwise modifying or
supplementing the terms of this Assignment, the Note, the Security Instrument or the Other
Security Documents, Layder may resort for the payment of the Debt to any other security held
by or guaranties given to Lende: i such order and manner as Lender, in its discretion, may elect.
Lender may take any action to recover the Debt, or any portion thereof, or to enforce any
covenant hereof without prejudice to-thz tight of Lender thereafter to enforce its rights under this
Assignment to the extent allowed by taw. The rights of Lender under this Assignment shall be
separate, distinct and cumulative and nofie 45al| be given effect to the exclusion of the others.
No act of Lender shall be construed as an election 1o proceed under any one provision herein to
the exclusion of any other provision.

Section 3.5. BAN KRUPTCY.

(@  Upon or at any time after the occuriénce #f-an Event of Default, Lender
shall have the right to proceed in its own name or in the name.of Sorrower in respect of any
claim, suit, action or proceeding relating to the rejection of any lease, including, without
limitation, the right to file and prosecute, to the exclusion of Borrower: ary proofs of claim,
complaints, motions, applications, notices and other documents, in any ‘cass\in respect of the
lessee under such Lease under the Bankruptcy Code.

(b)  If there shall be filed by or against Borrower a petition vider the
Bankruptcy Code, and Borrower, as lessor under any Lease, shall determine to reject such Leage
pursuant to Section 365(a) of the Bankruptcy Code, then Borrower shall give Lender not Jess
than ten (10) days’ prior notice of the date on which Borrower shall apply to the bankruptcy
court for authority (o reject the Lease. Lender shall have the right, but not the obligation, to
serve upon Borrower within such ten-day period a notice stating that (i) Lender demands that
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ARTICLE 4. NO LIABILITY, FURTHER ASSURANCES

or liability under the Leases or any Lease Guaranties or under or by reason of this Assignment
and Borrowee, shall, and hereby agrees, to indemnify Lender for, and to hold Lender harmless
from, any and ail liability, loss or damage which may or might be incurred under the Assigned
Property or undef ¢r by reason of this Assignment and from any and all claims and demands
whatsoever, includiag the defense of any such claims or demands which may be asserted against
Lender by reason of any‘alleged obligations and undertakings on its part to perform or discharge
any of the terms, covenaits or agreements contatned in the Leases or any Lease Guaranties,
Should Lender incur any sacl, Hability, the amount thereof, including costs, expenses and
reasonable attorneys’ fees, shail be sccured by this Assignment and by the Security Instrument
and the Other Security Documents-2p- Borrower shall reimburse Lender therefor immediately
upon demand and upon the failure of borower so to do Lender may, at its option, declare all
sums secured by this Assignment and b yihe Security Instrument and the Other Security
Documents immediately due and payable. This)\Assignment shall not operate to place any
obligation or Liability for the control, care, managziment or repair of the Property upon Lender,
nor for the carrying out of any of the terms and conditiors of the Leases or any Lease Guaranties;
nor shall it operate to make Lender responsible or liable tor any waste committed on the Property
by the tenants or any other parties, or for any dangerous or Jefective condition of the Property,
including without limitation the presence of any Hazardous Mat<rials (as defined in the Security
Instrument), or for any negligence in the Mmanagement, upkeep, repzir-or control of the Property
resulting in loss or injury or death to any tenant, licensee, employee ¢r stapger.

Section4.2. NO MORTGAGEE IN POSSESSION. Nothing herein. contained shall be
construed as constituting Lender a “mortgagee in possession” in the absence of the taking of
actual possession of the Property by Lender. In the exercise of the powers Jicriin granted
Lender, no liability shall be asserted or enforced against Lender, all such liability beirg expressly
waived and released by Borrower.

Section 43.  FURTHER ASSURANCES. Borrower will, at the cost of Borrower, and without
expense to Lender, do, execute, acknowledge and deliver all and every such further acts,
conveyances, assignments, notices of assignments, transfers and assurances as Lender shall, from
time to time, require for the better assuring, conveying, assigning, transferring and confirming
unto Lender the property and rights hereby assigned or intended now or hereafter so to be, or
which Borrower may be or may hereafter become bound to convey or assign to Lender, or for
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ARTICLE - 5. - DEFINITIONS

Section 5.1, CERTAIN DEFINITIONS. Unless the context clearly indicates a contrary intent
or unless otherwise specifically provided herein, words used in this Assignment may be used
interchangeably in singular or plural form and the word “Borrower” shall mean “each Borrower
and any subsequent owner or owners of the Property or any part thereof or interest therein,” the
word “Lender” shall mean “Lender and any subsequent holder of the Note,” the word “Note”
shall mean “the Note and any other evidence of indebtedness secured by the Security
Instrument,” the word “person” shall include an individual, corporation, parteership, limited
liability company, trust, unincorporated association, government, governmental authority, and
any othei etcty, the word “Property” shall include any portion of the Property and any interest
therein, the phiases “attorneys’ fees” and “counsel fees” shall include any and all attorneys’,
paralegal and izw) clerk fees and disbursements, including, but not limited to, fees and

word “Debt” shall mean £ principal balance of the Note with mterest thereon as provided in the
Note and the Security Instrermeni and all other sums due pursuant to the Note, the Security
Instrument, this Assignment and tiie\ Other Security Documents; whenever the context may
require, any pronouns used herein shall include the corresponding masculine, feminine or neuter
forms, and the singular form of nouns auti pronouns shall include the plural and vice versa,

ARTICLE 6. - APFI.ICABLE LAW

Section 6.1. CHOICE OF LAW. This Assignmer shall be governed, construed, applied and
enforced in accordance with the Jaws of the state in whicli he Property is located, without regard
to principles of conflicts of law.

ARTICLE7. - MISCELLANEOUS PROVISIONS

Section7.1.  CONFLICT OF TERMS. In case of any conflict between the terms of this

Assignment and the terms of the Security Instrument, the terms of the Security Instrument shall
prevail,

Section7.2.  NO ORAL CHANGE. This Assignment and any provisions hereof may not be
modified, amended, waived, extended, changed, discharged or terminated orally, or by any act or
tailure to act on the part of Borrower or Lender, but only by an agreement in writing signed by
the party against whom the enforcement of any modification, amendment, waiver, extension
change, discharge or termination is sought.

-4

Section 7.3.  AUTHORITY. Borrower represents and warrants that it has full power and
authority to execute and deliver this Assignment and the execution and delivery of this

7

41904 Loan No. 2037403




0411831068 Page: 9 of 13

"UNOFFICIAL COPY

Assignment has been duly authorized and does not conflict with or constitute a default under any
law, judicial order or other agreement affecting Borrower or the Property.

Section 7.4, DUPLICATE ORIGINALS; COUNTERPARTS. This Assignment may be
executed m any number of duplicate originals and each such duplicate original shall be deemed
to be an original. This Assignment may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Assignment. The failure of any party hereto to execute this Assignment, or any
counterpart hereof, shall not relieve the other signatories from their obligations hereunder.

Section 7.5« . NOTICES. All notices required or permitted hereunder shall be given as
provided in (hg"S=curity Instrument.

Liabilities of each suc) rerson hereunder shall be joint and several, This Assignment shall be
binding upon and inure #3the benefit of Borrower and Lender and their respective successors
and assigns forever.

Section 7.6. LIABILITY. If Borrower consists of more than one person, the obligations and

Section 7.7. HEADINGS, ETC. Tne headings and captions of various paragraphs of this
Assignment are for convenience of tefirence only and are not to be construed as defining or
limiting, in any way, the scope or intent 6fike provisions hereof.

Section 7.8. NUMBER AND GENDER. Whenever the context may require, any pronouns
used herein shall include the corresponding masealine, feminine or neuter forms, and the
singular form of nouns and pronouns shall include the pin2] and vice versa,

Section 7.9.  SOLE DISCRETION OF LENDER. Wheraver pursuant to this Assignment (a)
Lender exercises any right given to it to approve or disapprove, (b) ary arrangement or term is to
be satisfactory to Lender, or (c) any other decision or determination % 10 be made by Lender, the
decision of Lender to approve or disapprove, all decisions that ar; argements or terms are
satisfactory or not satisfactory and all other decisions and determinations mede by Lender, shall

be in the sole discretion of Lender, except as may be otherwise expressiy 2ad specifically
provided herein.

Section 7.10. COSTS AND EXPENSES OF BORROWER. To the extent pefriitied by
applicable law, wherever pursuant to this Assignment it is provided that Borrower pay any costs

Section 7.11. SEVERABILITY. If any term, covenant or condition of this Assignment is held

to be invalid, illegal or unenforceable in any respect, this Assignment shall be construed without
such provision.

Section 7.12, WAIVER OF TRIAL BY JURY. BORROWER AND LENDER, BY ITS
ACCEPTANCE HEREOF, EACH HEREBY IRREVOCABLY WAIVE, TO THE FULLEST
EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAL BY JURY IN ANY ACTION,
PROCEEDING OR COUNTERCLAIM, WHETHER IN CONTRACT, TORT OR

8
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OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO THE LOAN EVIDENCED BY
THE NOTE, THE APPLICATION FOR THE LOAN EVIDENCED BY THE NOTE, THIS

INDUCEMENT TO THE LENDER FOR THE LENDER TO MAKE THE LOAN.

THIS ASSIGNMENT, together with the covenants and warranties therein contained, shall inure to
the benefit of Lender and any subsequent holder of the Security Instrument and shall be binding
upon Borrower. its heirs, personal representatives, executors, administrators, successors and assigns
and any subsecuent owner of the Property.

READ ALL CRED(T' AGREEMENTS BEFORE SIGNING. THE TERMS OF ALL CREDIT
AGREEMENTS SHGUYD BE READ CAREFULLY BECAUSE ONLY THOSE TERMS IN
WRITING ARE ENFOKCEABLE. NO OTHER TERMS OR ORAL PROMISES NOT
CONTAINED OR SPECIFICAJLY INCORPORATED BY WRITING IN THIS WRITTEN
CREDIT AGREEMENT MAY B& LEGALLY ENFORCED. YOU MAY CHANGE THE

TERMS OF THIS CREDIT ACREEMENT ONLY BY OTHER WRITTEN CREDIT
AGREEMENTS.

INO FURTHER TEXT -~ SIGNATUKES APPEAR ON NEXT PAGE]
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IN WITNESS WHEREOF, Borrower has executed this instrument as of the day and year
first above written,

Signed, sealed and delivered
in the presence of:
Borrower:

Print Name: “Inloi .o (7 o al QVJ;;O Q(/J'”\

Antonio Alva

Print Name-“'_lb_&wa (_ Gueran

R, %M%

Daniel Guzman

This Instrument Prepared by:” “Antonio Chimienti, Esq.

Upon recording return to: InterBay Funding, LLC
124 Waskington Street, Suite 201
Foxborougk; MA 02035
Attention: Foat “losing Department

10

41904 Lo2n No. 2037403




0411831068 Page: 12 of 13

UNOFFICIAL COPY

ACKNOWLEDGMENT

STATE QF ILLINOIS)
) ss:
COUNTY OF COOK)

The foregoing instrument was acknowledged before me on April 20, 2004 by Antonio Alva and Daniel
Guzman,

They are pessonally known to me or produced E D {ves [-J(esr\s.c« as identification,
and did/did 10t take an oath.

[Official Notary Seal ‘W/”

P " Print Name: 2 ST 1 v ra—>
1'?6%’& GEAL ‘ Notary Public, State of Lllinois

pife hjr;?""ﬂk‘iﬂ My Commission Expires: ‘IM
0 B 0 . 3
Notary Public, State %

My Commission Exp. 1225200

11
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3. The land referred to in the policy is desefibed 23 follows:

Lot 34 and 35 in Block 9 in Hosmer and Mackey's Subdivision of Biocks 110 6 and 12 foi6
Subdivision of the West /2 of the Northwest 1/4 ¢ {Sxetion 2, Townsh
Meridian, in Cock County, Iilinois.

Pt 1€ 62— 118 =0S%~ oo
1226 X Raminy Ch«‘oa%o,& ey

, Inclusive, in Seymour's Estate, a
ip 39 North, Range 13, Fast of the Third Principal




