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MORTGAGE AMD SECURITY AGREEMENT WITH
ASSIGNMENT OF RENTS

e

This Mortgage and Security Agrecinent with Assignment of Rents (the "Mortgage") is
dated as of April 30, 2004 from Turtle Wax Auio Appearance Centers I, LL.C., a Delaware
limited lability company, with its principal place 6 business and mailing address at 5701 West
73rd Street, Chicago, Illinois 60638 (sometimes hetein "Mortgagor") to LaSalle Bank, National
Association ("LaSalle"), with its mailing address at 135 South LaSalle Street, Chicago, Ilinois
60603, acting as agent hereunder for the Lenders and/sther Secured Creditors hereinafter
identified and defined (LaSalle acting as such agent and any successor or successors to LaSalle
acting in such capacity being hereinafter referred to as "Mortgages™,

YL 30

WITNESSETH:

WHEREAS, Turtle Wax, Inc. (sometimes herein "TWI"), Turtle Wax France Saurl.
("TWF"), Turtle Wax B.V. ("TWN") and Turtle Wax Limited ("TWUK") (TW1, LWF, TWN,
and TWUK being referred to collectively as the "Borrowers") and LaSalle, individ daaily and as
agent, have entered into a Credit Agreement dated as of even date herewith (sucii Credit
Agreement as the same may be amended, modified or restated from time to time being
hereinafter referred to as the "Credit Agreement"), pursuant to which LaSalle and such other
banks and financial institutions from time to time party to the Credit Agreement (LaSalle, in its
individual capacity, and such other banks and financial institutions being hereinafier referred to
collectively as the "Lenders”" and individually as a "Lender") have agreed, subject to certain
terms and conditions, to extend credit and make certain other financial accommodations
available to the Borrowers; and

WHEREAS, pursuant to the Credit Agreement, one or more of the Lenders commit,
subject to certain terms and conditions: (i) to make a revolving credit (in the form of loans and
letters of credit) in the aggregate principal amount not to exceed Fifty-Five Million Dollars
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($55,000,000) (the "Revolving Credit") at any one time outstanding available to TWI, TWF and
TWN (collectively, the "Revolving Borrowers") during the period ending on April 30, 2007 (the
"Termination Date"); (i) to issue letters of credit (individually, a "Letter of Credit" and
collectively, the "Letters of Credit") for the account of one or more of the Revolving Borrowers
in an aggregate face amount not to exceed Ten Million Dollars ($10,000,000) and with expiry
dates no later than five (5) days prior to the Termination Date; (iii) to make a swing line credit in
the aggregate principal amount not to exceed Five Million Dollars ($5,000,000) at any one time
outstanding available to TWI during the period ending on the Termination Date (the "Swing
Line"); and (iv) to make revolving loans in Pounds Sterling to TWUK in the aggregate principal
amount not to exceed Five Million Pounds Sterling (£5,000,000) at any one time outstanding
available to TWUK during the period ending on the Termination Date (the "U.K. Line"); and

WHEKEAS: (i) the Revolving Credit is evidenced and to be evidenced by Revolving
Credit Notes of the Revolving Borrowers (the "Revolving Credit Notes") aggregating up to
Fifty-Five Milliox ollars ($55,000,000) bearing even date herewith and payable to the order of
the respective Lenders named therein, whereby the Revolving Borrowers promise to pay the
principal sum set forth theieon (or, if less, the principal amount of Revolving Credit loans then
outstanding) on or before tbe Termination Date, with interest as set forth in the Credit
Agreement; (i) the Letters of Credit are to be issued upon and subject to the terms of
applications and agreements for Letters of Credit to be executed by one or more of the Revolving
Borrowers, as the case may b¢ 4individually, an "Application" and collectively, the
"Applications"); (iii) the Swing Line is evidenced and to be evidenced by a Swing Line Note (the
"Swing Line Note") bearing even date herewvith and payable to LaSalle in the face principal
amount of Five Million Dollars ($5,000,000;, whereby TWI promises to pay the principal sum
set forth thereon (or, if less, the principal amous( of Swing Line loans then outstanding) on or
before the Termination Date, with interest as set forih i the Credit Agreement; and (iv) the U.K.
Line is evidenced and to be evidenced by a UK. Line Note (the "U.K. Line Note") bearing even
date herewith and payable to the Lender named theréon in-ihe face principal amount of Five
Million Pounds Sterling (£5,000,000), whereby TWUK promiscs to pay the principal sum set
forth thereon (or, if less, the principal amount of UK. Line loans then outstanding) on or before
the Termination Date, with interest as set forth in the Credit Agreemeit; and

WHEREAS, the Revolving Credit Notes, the Swing Line Note, the U.77. Line Note, and
any and all notes issued in renewal thereof or in substitution or replacemcne therefor being
hereinafter collectively referred to as the "Notes"; and

WHEREAS, one or more of the Borrowers may from time to time enter into one or more
interest rate exchange, cap, collar, floor or other agreements with one or more of the Lenders, or
their affiliates, for the purpose of hedging or otherwise protecting such Borrowers against
changes in interest rates (the liability of such Borrowers in respect of such agreements,
determined on a mark-to-market basis, with such Lender and their affiliates being hereinafter
referred to as the "Hedging Liability") (Mortgagee, the Lenders and such affiliates being

hereinafier referred to collectively as the "Secured Creditors” and individually as a "Secured
Creditor"); and

NOW, THEREFORE, to secure: (i) the payment of the principal and premium, if any, of
and interest on the Notes as and when the same becomes due and payable (whether by lapse of

388819 v 2




0413133233 Page: 3 of 26

o UNOFFICIAL COPY

time, acceleration or otherwise) and all advances now or hereafter evidenced thereby; (ii) the
payment of all sums owing in connection with the Letters of Credit (collectively, the
"Reimbursement Obligations") as and when the same become due and payable; (iii) the payment
of all sums due or owing with respect to the Hedging Liability; (iv) the payment of any and all
sums payable under or according to the provisions of the Credit Agreement, the Applications and
all Loan Documents; (v) the payment of all other indebtedness, obligations and liabilities which
this Mortgage secures pursuant to any of its terms; and (vi) the observance and performance of
all covenants and agreements contained herein or in the Notes, the Credit Agreement, the
Applications or in any other instrument or document (each a "Loan Document") at any time
evidencing or securing any of the foregoing or setting forth terms and conditions applicable
thereto (all of such indebtedness, obligations and liabilities described in clauses (i), (ii), (iii), (iv);
(v)and (vi}_above being hereinafter collectively referred to as the "indebtedness hereby
secured"), Morigagor does hereby grant, bargain, sell, convey, mortgage, warrant, assign, and
pledge unto Mezizagee, its successors and assigns, and grant to Mortgagee, its successors and
assigns, a continuirg security interest in, all and singular the properties, rights, interests and
privileges described 1r: (ranting Clauses L, IL, 111, IV, V, VL, and VII below, all of the same being
collectively referred to hercin as the "Mortgaged Premises™:

RANTING CLAUSE 1

That certain real estate comiacaly known as 10652 South Ridgeland Avenue, Chicago
Ridge, Iilinois, described in Schedule I attached hereto and made a part hereof,

GRANTING CLAUSE II

All buildings and improvements of every kind and description heretofore or hereafter
erected or placed on the property described in Grantirg Clause I and all materials intended for
construction, reconstruction, alieration and repairs of the buildings and improvements now or
hereafter erected thereon, all of which materials shall be deerozd to be included within the
premises immediately upon the delivery thereof to the said real estate, and all fixtures,
machinery, apparatus, equipment, fittings and articles of personal property of every kind and
nature whatsoever now or hereafter attached to or contained in or used @i useful in connection
with said real estate and the buildings and improvements now or hereafier 'oated thereon and
the operation, maintenance and protection thereof, including but not limited <ol machinery,
motors, fittings, radiators, awnings, shades, screens, all gas, coal, steam, electri¢.oil and other
heating, cooking, power and lighting apparatus and fixtures, all fire prevention and extinguishing
equipment and apparatus, all cooling and ventilating apparatus and systems, all plumbing,
incinerating, and sprinkler equipment and fixtures, all elevators and escalators, all
communication and electronic monitoring equipment, all window and structural cleaning rigs
and all other machinery and equipment of every nature and fixtures and appurtenances thereto
and all items of furniture, appliances, draperies, carpets, other furnishings, equipment and
personal property used or useful in the operation, maintenance and protection of the said real
estate and the buildings and improvements now or hereafter located thereon or the operations
conducted thereon and all renewals or replacements thereof or articles in substitution therefor,
whether or not the same are or shall be attached to said real estate, buildings or improvements in
any manner, and all proceeds thereof: it being mutually agreed, intended and declared that all the
aforesaid property shall, so far as permitted by law, be deemed to form a part and parcel of the
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real estate and, for the purpose of this Mortgage, to be real estate and covered by this Mortgage;
and as to the balance of the property aforesaid, this Mortgage is hereby deemed to be as well a
Security Agreement under the provisions of the Uniform Commercial Code of the State of
Illinois for the purpose of creating hereby a security interest in said property, which is hereby
granted by Mortgagor as debtor to Mortgagee as secured party, securing the indebtedness hereby
secured. The addresses of Mortgagor (debtor) and Mortgagee (secured party) appear at the
beginning hereof.

GRANTING CLAUSE il

All right, title and interest of Mortgagor now owned or hereafter acquired in and to all
and singulzi the estates, tenements, hereditaments, privileges, easements, licenses, franchises,
appurtenances-and royalties, mineral, oil, and water rights belonging or in any way appertaining
to the property described in the preceding Granting Clause I and the buildings and improvements
now or hereafte: located thereon and the reversions, rents, issues, revenues and profits thereof
including all interesi-of Mortgagor in all rents, issues and profits of the aforementioned property
and all rents, issues, piofits, revenues, royalties, bonuses, rights and benefits due, payable or
accruing (including all deposiis of money as advanced rent or for security) under any and all
leases or subleases and renewa's thereof, or under any contracts or options for the sale of all, or
any part of, said property (includiig during any period allowed by law for the redemption of said
property after any foreclosure or otler sale), together with the right, but not the obligation, to
collect, receive and receipt for all such teuts and other sums and apply them to the indebtedness
hereby secured and to demand, sue for and recover the same when due or payable; provided that
the assignments made hereby shall not impair or diminish the obligations of Mortgagor under the
provisions of such leases or other agreements oz shall such obligations be imposed upon
Mortgagee or any Secured Creditor. By acceptance of ihis Mortgage, Mortgagee agrees, not as a
limitation or condition hereof, but as a personal covenar 4vailable only to Mortgagor that until
an Event of Default (as hereinafter defined) shall occur and be vontinuing giving Mortgagee the
right to foreclose this Mortgage, Mortgagor may collect, receive {but not more than thirty (30)
days in advance) and enjoy such rents.

GRANTING CLAUSE 1V

All judgments, awards of damages, settlements and other compensatior heretofore or
hereafter made resulting from condemnation proceedings or the taking of the property described
in Granting Clause I or any part thereof or any building or other improvement now ¢z 27 any time
hereafter located thereon or any easement or other appurtenance thereto under the power of
eminent domain, or any similar power or right (including any award from the United States
Government at any time after the allowance of the claim therefor, the ascertainment of the
amount thereof and the issuance of the warrant for the payment thereof), whether permanent or
temporary, or for any damage (whether caused by such taking or otherwise) to said property or
any part thereof or the improvements thereon or any part thereof, or to any rights appurtenant
thereto, including severance and consequential damage, and any award for change of grade of
streets (collectively, "Condemnation Awards").
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GRANTING CLAUSE V

All property and rights, if any, which are by the express provisions of this Mortgage
required to be subjected to the lien hereof and any additional property and rights that may from
time to time hereafter, by installation or writing of any kind, be subjected to the lien hereof by
Mortgagor or by anyone in Mortgagor's behalf,

GRANTING CLAUSE VI

All rights in and to common areas and access roads on adjacent properties heretofore or
hereafter granted to Mortgagor and any after-acquired title or reversion in and to the beds of any
ways, roads; streets, avenues and alleys adjoining the property described in Granting Clause ] or
any part thercef,

" GRANTING CLAUSE VII

All proceeds of ih2 conversion, voluntary or involuntary, of any of the foregoing into
cash or other liquidated ¢iaims, including, without limitation, all proceeds of insurance,

TO HAVE AND TO HOLD the Mortgaged Premises and the properties, rights and
privileges hereby granted, bargained, sold, conveyed, mortgaged, warranted, pledged and
assigned, and in which a security inlcezsi is granted, or intended so to be, unto Mortgagee, its
successors and assigns, forever; provided, however, that this Mortgage is upon the eXpress
condition that if the principal of and interest on the Notes and all sums from time to time
advanced thereon shall be paid in full ana #il) Reimbursement Obligations and all other
indebtedness hereby secured shall be fully paid and performed and if no Letter of Credit shall
remain outstanding and if any commitment contained i1 the Credit Agreement to extend credit
thereunder shall have terminated, then this Mortgage and ihe estate and rights hereby granted
shall cease, determine and be void and this Mortgage shall te released by Mortgagee upon the
written request and at the expense of Mortgagor or TWI, othersvise to remain in full force and
effect.

Mortgagor hereby covenants and agrees with Mortgagee as follows.

1. Payment of the Indebtedness. The indebtedness hereby secured #i%; be promptly
paid as and when the same becomes due.

2. Further Assurances. Mortgagor will execute and deliver such further instruments
and do such further acts as may be necessary or proper to carry out more effectively the purpose
of this Mortgage and, without limiting the foregoing, to make subject to the lien hereof any

property agreed to be subjected hereto or covered by the Granting Clauses hereof or intended so
to be.

3. Ownership of Mortgaged Premises. Mortgagor covenants and warrants that it is
lawfully seized of and has good and marketable title to the Mortgaged Premises free and clear of

liens which are permitted by Section 8.12 of the Credit Agreement (the "Permitted Exceptions")
and Mortgagor has good right, full power and authority to convey, transfer and mortgage the
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same to Mortgagee for the uses and purposes set forth in this Mortgage; and Mortgagor will
warrant and forever defend the title to the Mortgaged Premises subject to the Permitted
Exceptions against all claims and demands whatsoever.

4. Possessions.  Provided no Event of Default has occurred and is continuing
hereunder, Mortgagor shall be suffered and permitted to remain in full possession, enjoyment
and control of the Mortgaged Premises, subject always to the observance and performance of the
terms of this Mortgage.

5. Payment of Taxes. Mortgagor shall pay before any penalty attaches, all general
taxes and ali special taxes, special assessments, water, drainage and sewer charges and all other
charges of auy kind whatsoever, ordinary or extraordinary, which may be levied, assessed,
imposed or cparged on or against the Mortgaged Premises or any part thereof and which, if
unpaid, might by law become a lien or charge upon the Mortgaged Premises or any part thereof,
and shall, upon viitien request, exhibit to Mortgagee official receipts evidencing such payments,
except that, unless aio-uptil foreclosure, distraint, sale or other similar proceedings shall have
been commenced, no such charge or claim need be paid if being contested (except to the extent
any full or partial payment slizll be required by law) by appropriate proceedings which shall
operate to prevent the collection thereof or the sale or forfeiture of the Mortgaged Premises or
any part thereof to satisfy the same,’ conducted in good faith and with due diligence and if
Mortgagor shall have furnished such secnrity, if any, as may be required in the proceedings or
reasonably requested by Mortgagee.

6. Payment of Taxes on Notes, Le ters of Credit, Mortgage or Interest of Mortgagee
or Secured Creditors. Mortgagor agrees that if 2,y tax, assessment or imposition upon this
Mortgage or the indebtedness hereby secured or any Neie, any Letter of Credit of the interest of
Mortgagee or any Secured Creditor in the Mortgaged ‘Premises or upon Morigagee or any
Secured Creditor by reason of or as a holder of any-ut the. foregoing (including, without
limitation, corporate privilege, franchise and excise taxes, bu: exeepting therefrom any income
tax on interest payments of the indebtedness hereby secured imposed by the United States or any
state) is levied, assessed or charged, then, unless all such taxes are pait«.by Mortgagor to, for or
on behalf of Mortgagee or any Secured Creditor as they become due and payable (which
Mortgagor agrees to do upon demand of Mortgagee, to the extent perratizd by law), or
Mortgagee or any Secured Creditor is reimbursed for any such sum advanced by Mortgagee or
such Secured Creditor, all sums hereby secured shall become immediately due ang payable, at
the option of Mortgagee upon thirty (30) days' written notice to Mortgagor, notwithstanding
anything contained herein or in any law heretofore or hereafter enacted, including any provision
thereof forbidding Mortgagor from making any such payment. Mortgagor agrees to exhibit to
Mortgagee, upon request, official receipts showing payment of all taxes and charges which
Mortgagor is required to pay hereunder.

7. Recordation and Payment of Taxes and Expenses Incident Thereto. Mortgagor
will cause this Mortgage, all mortgages supplemental hereto and any financing statement or other
notice of a security interest required by Mortgagee at all times to be kept, recorded and filed at
its own expense in such manner and in such places as may be required by law for the recording
and filing or for the rerecording and refiling of a mortgage, security interest, assignment or other
lien or charge upon the Mortgaged Premises, or any part thereof, in order fully to preserve and
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protect the rights of Mortgagee hereunder and, without limiting the foregoing, Mortgagor will
pay or reimburse Mortgagee for the payment of any and all taxes, fees or other charges incurred
in connection with any such recordation or rerecordation, including any documentary stamp tax
or tax imposed upon the privilege of having this Mortgage or any instrument issued pursuant
hereto recorded. Mortgagor hereby authorizes Mortgagee to file one or more financing or
continuation statements and amendments thereto relative to all or any part of the Mortgaged
Premises (including any financing statement indicating that it covers all assets or all personal
property of Mortgagor) without the signature of Mortgagor.

8. Insurance. Mortgagor will, at jts expense, keep all buildings, improvements,
equipment and other property now or hereafter constituting part of the Mortgaged Premises
insured agzinst loss or damage by fire, lightning, windstorm, explosion and such other risks as
are usually included under extended coverage policies, or which are usually insured against by
owners of like property, in amounts sufficient to prevent Mortgagor or Mortgagee from
becoming a co-ifwzrer of any partial loss under applicable policies and in any event not less than

the insurer or insurers or by an_expert approved by Mortgagee, all under insurance policies
payable, in case of loss or dainape, to Mortgagee, such rights to be evidenced by the usual
standard non-contributory form ¢f mortgage clause to be attached to each policy. Mortgagor
shall not carry separate insurance concirrent in kind or form and contributing in the event of
loss, with any insurance required herchy: Mortgagor shall also obtain and maintain public
liability, property damage and worker's comperisation insurance in each case in forn and content
satisfactory to Mortgagee and in amounts as are customarily carried by owners of like property
and approved by Mortgagee. Mortgagor shall alsc-obtain and maintain such other insurance with
respect to the Mortgaged Premises in such amounts and against such insurable hazards ag
Mortgagee from time to time may require, including, viathout limitation, boiler and machinery
insurance, insurance against flood risks, host liquor liability, ysar risk insurance when and to the
extent obtainable from the United States Government or any agency thereof, and insurance
against loss of rent duc to fire and risks now or hereafter embraczd. by so-called "extended
coverage." All insurance required hereby shall be maintained wity #ood and responsible
insurance companies satisfactory to Mortgagee and shall not provide for any deductible amount
in excess of Two Hundred Fifty Thousand Dollars ($250,000) not approvec in writing by
Mortgagee, shall provide that any losses shall be payable notwithstanding any act'or negligence
of Mortgagor, shall provide that no cancellation thereof shall be effective until at legst thirty (30)
days after receipt by Mortgagor and Mortgagee of written notice thereof, anc shall be
satisfactory to Mortgagee in all other respects.  Upon the execution of this Mortgage and
thereafter not less than fifteen (15) days prior to the expiration date of any policy delivered

IN THE EVENT MORTGAGOR EITHER FAILS TO PROVIDE MORTGAGEE WITH EVIDENCE OF THE
INSURANCE COVERAGE REQUIRED BY THIS SECTION OR AT ANY TIME HEREAFTER, MORTGAGOR

388819 ] 7




[LLINOTS

b

“

0413133253 Page: 8 of 26

UNOFFICIAL COPY

SHALL FAIL TO OBTAIN OR MAINTAIN ANY OF THE POLICIES OF INSURANCE REQUIRED ABOVE, OR TO
PAY ANY PREMIUM IN WHOLE OR IN PART RELATING THERETO, THEN MORTGAGEE, SHALL HAVE
THE RIGHTS PROVIDED IN SECTION 8.4 OF THE CREDIT AGREEMENT.

388819 vi

9. Damage to or Destruction of Mortgaged Premises.

(a)  Notice. In case of any material damage to or destruction of the Mortgaged

Premises or any part thereof, Mortgagor shall promptly give written notice thereof to
Mortgagee, generally describing the nature and extent of such damage or destruction.

(b)  Restoration. In case of any damage to or destruction of the Mortgaged
Prexiises or any part thereof, Mortgagor, whether or not the insurance proceeds, if any,
received an account of such damage or destruction shall be sufficient for the purpose, at
Mortgagoi 5 cxpense, will promptly commence. and complete (subject to unavoidable
delays occasionzd by strikes, lockouts, acts of God, inability to obtain labor or materials,
governmental restrictions and similar causes beyond the reasonable control of Mortgagor)
the restoration, reclacement or rebuilding of the Mortgaged Premises as nearly as
possible to its value{ condition and character immediately prior to such damage or

destruction.

(¢)  Adjustment ol Loss. Mortgagor hereby authorizes Mortgagee, at
Mortgagee's option, to adjust ard compromise any losses under any insurance afforded,
but unless Mortgagee elects to adjust the losses as aforesaid, said adjustment and/or
compromise shall be made by Mortgagor, subject to final approval of Morigagee in the

case of losses exceeding Two Hundred Fifty Thousand Dollars ($250,000).

(d)  Application of Insurance Proceeds. Net insurance proceeds received by
Mortgagee under the provisions of this Mortgage ¢rany instruments supplemental hereto
or thereto or under any policy or policies of insuranc: ccvering the Mortgaged Premises
or any part thereof shall first be applied to the reductiei of the indebtedness hereby
secured in accordance with the terms of the Credit Agreemeiii {and Mortgagee is hereby
irrevocably authorized and directed to make such an applicaticn whether or not any Note
may then be due or otherwise adequately secured) and shall therzafter be applied to the
reduction of any other indebtedness hereby secured; provided, however, that such
proceeds shall be made available for the restoration of the portion ot ihe Mortgaged
Premises damaged or destroyed if written application for such use is mad: within thirty
(30) days of receipt of a substantial portion of such proceeds and the following <onditions
are satisfied: (i) Mortgagor has in effect business interruption insurance covering the
income to be lost during the restoration period as a result of the damage or destruction to
the Mortgaged Premises or provides Mortgagee with other evidence satisfactory to it that
Mortgagor has cash resources sufficient to pay its obligations during the restoration
period; (ii) the effect of the damage to or destruction of the Mortgaged Premises giving
rise to receipt of the insurance proceeds is not to terminate, or give a lessee the option to
terminate, any lease of all or any substantial portion of the Mortgaged Premises; (iii) no
Event of Default, or event which, with the lapse of time, the giving of notice, or both,
would constitute an Event of Default, shall have occurred or be continuing (and if such an
event shall occur during restoration Mortgagee may, at its election, apply any insurance
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proceeds then remaining in its hands to the reduction of the indebtedness evidenced by
the Notes and the other indebtedness hereby secured); (iv) Mortgagor shail have
submitted to Mortgagee plans and specifications for the restoration which shall be
reasonably satisfactory to Mortgagee; and (v) Mortgagor shall submit to Mortgagee fixed
price contracts with good and responsible contractors and materialmen covering all work
and materials necessary to complete restoration and providing for a total completion price
not in excess of the amount of insurance proceeds available for restoration, or, if a
deficiency shall exist, Mortgagor shall have deposited the amount of such deficiency with
Mortgagee. Any insurance proceeds to be released pursuant to the foregoing provisions
may at the option of Mortgagee be disbursed from time to time as restoration progresses
to pay for restoration work completed and in place and such disbursements may at
Meoitgzgee's option be made directly to Mortgagor or to or through any contractor or
materidlman to whom payment is due or to or through a construction escrow to be
maintained by a title insurer acceptable to Mortgagee. Mortgagee may impose such
further cond:aons upon the release of insurance proceeds (including the receipt of title
insurance) as are customarily imposed by prudent construction lenders to insure the
completion of the rcstoration work free and clear of all liens or claims for lien. All title
insurance charges and o'her costs and expenses paid to or for the account of Mortgagor in
connection with the release. of such insurance proceeds shall constitute so much
additional indebtedness hereby secured to be payable upon demand with interest at the
rate applicable to the Revolvitg-Credit Notes at the time such costs or expenses are
incurred. Mortgagee may deduct az:y-such costs and expenses from insurance proceeds at
any time held by Mortgagee. If Mortgagor fails to request that insurance proceeds be
applied to the restoration of the improvements or if Mortgagor requests that the insurance
proceeds be applied to restoration of the improvements but fails to meet the conditions
above, or fails to complete restoration within 2 reasonable time, Mortgagee shall have the
right, but not the duty, to restore or rebuild said Mortgaged Premises or any patt thereof
for or on behalf of Mortgagor in lieu of applying saic! proceeds to the indebtedness
hereby secured and for such purpose may do all necessary acts, including using funds
deposited by Mortgagor as aforesaid and advancing additioral funds for the purpose of
restoration, all such additional funds to constitute part of the iniebiedness hereby secured
payable upon demand with interest at the Default Rate.

10.  Eminent Domain. Mortgagor acknowledges that Condemnaiici Awards have
been assigned to Mortgagee, which awards Mortgagee is hereby irrevocably autho:ized to collect
and receive, and to give appropriate receipts and acquittances therefor, and at Miortgagee's
option, to apply the same toward the payment of the amount owing on account of the
indebtedness hereby secured in the order of application provided for in the Credit Agreement and
whether or not the same may then be due and payable or otherwise adequately secured.
Mortgagor covenants and agrees that Mortgagor will give Mortgagee immediate notice of the
actual or threatened commencement of any proceedings under condemnation or eminent domain
affecting all or any part of the Mortgaged Premises including any easement therein or
appurtenance thereof or severance or consequential damage or change in grade of streets, and
will deliver to Mortgagee copies of any and all papers served in connection with any such
proceedings.  Mortgagor further covenants and agrees to make, execute and deliver to
Mortgagee, at any time or times upon request, free, clear and discharged of any encumbrances of
any kind whatsoever, any and all further assignments and/or instruments deemed necessary by
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Mortgagee for the purpose of validly and sufficiently assigning all awards and other
compensation heretofore and hereafter to be made to Mortgagor for any taking, either permanent
or temporary, under any such proceeding.

1. Construction, Repair, Waste, Etc. Mortgagor agrees: (i) that no building or other
improvement on the Mortgaged Premises and constituting a part thereof shall be altered
materially, removed or demolished nor, except selling or disposing of surplus, obsolete or worn
out fixtures, equipment or appliances in the ordinary course of business, shall any fixtures,
equipment or appliances on, in or about said buildings or improvements be severed, removed,
sold or mortgaged, without the consent of Mortgagee and in the event of the demolition or
destruction in whole or in part of any of the fixtures, chattels or articles of personal property
covered herzoy, Mortgagor covenants that the same will be replaced promptly by similar
fixtures, chattes and articles of personal property at least equal in quality and condition to those
altered, removed, Jzmolished or destroyed, free from any security interest in or encumbrance
thereon or reservatior of title thereto; (ii) to permit, commit or suffer no waste, impairment or
deterioration of the Mertgaged Premises or any part thereof: (iii) to keep and maintain said
Mortgaged Premises and every part thereof in good and first class repair and condition; (iv) to
effect such repairs as Mortgege: may reasonably require and from time to time to make all
needful and proper replacements and additions so that said buildings, fixtures, machinery and
appurtenances will, at all times, Ee_in good and first class condition, fit and proper for the
respective purposes for which they werz originally erected or instatled; (v) to comply with all
statutes, ordets, requirements or decrees 1¢ia/ing to the Mortgaged Premises by any federal, state
or municipal authority, non-compliance with viiich could have a Material Adverse Effect (as
defined in the Credit Agreement); (vi) to chserve and comply with all conditions and
requirements necessary to preserve and extend any 2nd all rights, licenses, permits (including,
but not limited to, zoning variances, special exceptions and non-conforming uses), privileges,
franchises and concessions which are applicable to the Mbrigaged Premises or which have been
granted to or contracted for by Mortgagor in connection -with any existing or presently
contemplated use of the Mortgaged Premises or any part thereof a7d not 1o initiate or acquiesce
in any changes to or terminations of any of the foregoing or of zonipg classifications affecting
the use to which the Mortgaged Premises or any part thereof may be pvt without the prior written
consent of Mortgagee; and (vii) to make no material alterations in or improvements or additions
to the Mortgaged Premises except as required by governmental authority or as permitted by
Mortgagee.

12. Transfer, Liens, Encumbrances or Abandonment. So long as any of the
indebtedness hereby secured remains unpaid, unperformed, unsatisfied, or undischarged,
Mortgagor shall not, without Mortgagee's prior written consent, transfer, convey, assign, lien, or
lease the Mortgaged Premises or any portion thereof or any interest therein, either voluntarily or
involuntarily, or enter into a contract to do any of the foregoing; provided, if Mortgagee fails to
consent to a sale or lease of the Mortgaged Premises, Mortgagor shall have the rights described
below in this Section 12. Mortgagor shall not permit the Shareholders of Mortgagor to transfer,
convey, assign, lien, lease, pledge, hypothecate or mortgage its interest in Mortgagor or any
portion thereof or any interest therein, either voluntarily or involuntarily, or enter into a contract
to do any of the foregoing without Mortgagee's prior written consent. Mortgagor will not
directly or indirectly create or suffer to be created or to remain and will discharge or promptly
cause to be discharged any mortgage, lien, encumbrance or charge on, pledge of, or conditional

388819 vi 10




0413133233 Page: 11 of 26

o UNOFFICIAL COPY

1

sale or other title retention agreement with respect to, the Mortgaged Premises or any part
thereof, whether superior or subordinate to the lien hereof, except for this Mortgage and the other
Permitted Exceptions, and except that no such lien (which is not as result of a Mortgagor's
consent) need be paid if being contested (except to the extent any full or partial payment shall be
required by law) by appropriate proceedings which shall operate to prevent the collection thereof
or the sale or forfeiture of the Mortgaged Premises or any part thereof to satisfy the same,
conducted in good faith and with due diligence and if Mortgagor shall have furnished such
security, if any, as may be required in the proceedings or reasonably requested by Mortgagee:
(a) if Mortgagor abandons the Mortgaged Premises, at the written request of Mortgagee; or (b) if
Mortgagee fails to consent to any sale or lease of the Mortgaged Premises and Mortgagor elects
to proceed with such sale or lease, Mortgagor shall pay to Mortgagee, on or before the earlier of
the closing/cf 'the sale of the Mortgaged Premises or sixty (60) days after such request or
election, the {air. market value of the Mortgaged Premises as reasonably determined by
Mortgagee. Suci payment shall be applied to reduce the indebtedness hereby secured in
accordance with the tenns of the Credit Agreement. Upon receipt of such payment, Mortgagee,
at Mortgagor's request anc expense, shall release such Mortgaged Premises from this Mortgage.

13, Right of Mortgagee to Perform Mortgagor's Covenants, Etc. If Mortgagor shall
fail to make any payment or perform any act required to be made or performed hereunder,
Mortgagee, without waiving or rel=asing any obligation or default, may (but shall be under no
obligation to} at any time thereafter malk.e-such payment or perform such act for the account and
at the expense of Mortgagor, and may entcrapon the Mortgaged Premises or any part thereof for
such purpose and take all such action therecn a5, in the opinion of Mortgagee, may be necessary
or appropriate therefor. All sums so paid by iMortgagee and all costs and expenses (including,
without limitation, reasonable attorneys' fees ana-Cxpenses) so incurred, together with interest
thereon from the date of payment or incurrence at ir¢ Default Rate, shall constitute so much
additional indebtedness hereby secured and shall be paia %y Mortgagor to Mortgagee on demand.
Mortgagee in making any payment authorized under this Sectiei relating to taxes or assessments
may do so according to any bill, statement or estimate procures from the appropriate public
office without inquiry into the accuracy of such bill, statement or &stimate or into the validity of
any tax assessment, sale, forfeiture, tax lien or title or claim thereof. .fortgagee, in performing
any act hereunder, shall be the sole judge of whether Mortgagor is required to perform same
under the terms of this Mortgage.

14, After-Acquired Property. Any and all property hereafier acquired-which is of the
kind or nature herein provided, or intended to be and become subject to the lien hereef shall ipso
facto, and without any further conveyance, assignment or act on the part of Mortgagor, become
and be subject to the lien of this Mortgage as fully and completely as though specifically
described herein; but nevertheless Mortgagor shall from time to time, if requested by Mortgagee,
execute and deliver any and all such further assurances, conveyances and assignments as
Mortgagee may reasonably require for the purpose of expressly and specifically subjecting to the
lien of this Mortgage all such property.

15, Inspection by Mortgagee or Lenders. Mortgagee, any Lender and any participant
in the indebtedness hereby secured shall have the right to inspect the Mortgaged Premises at all
reasonable times, and access thereto shall be permitted for that purpose.
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{6.  Financial Reports. Mortgagor will fumish to the Mortgagee in accordance with
the terms of the Credit Agreement such information and data with respect to the financial
condition, business affairs and operations of Mortgagor and the Mortgaged Premises as may be
reasonably requested (all such information and data to be prepared in accordance with generally
accepted accounting principles consistently applied), such information and data to be prepared
and certified by independent public accountants safisfactory to the Mortgagee if so requested by
the Mortgagee not more often than annually.

i7.  Subrogation. Mortgagor acknowledges and agrees that Mortgagee shall be
subrogated to any lien discharged out of the proceeds of any extension of credit evidenced by
any of the Notes, the Letters of Credit or the Applications or out of any advance by Mortgagee
hereunder, iriespective of whether or not any such lien may have been released of record.

. 18.  Eveis of Default. The occurrence of any event or the existence of any condition
which is specified @z an "Event of Default” under the Credit Agreement shall constitute an
"Event of Default" hercunder.

19.  Remedies. Wien any Event of Default has happened and is continuing
(regardless of the pendency ot any nroceeding which has or might have the effect of preventing
Mortgagor from complying with tae terms of this instrument and of the adequacy of the security
for the Notes, the Reimbursement Obligations and the other indebtedness hereby secured) and in
addition to such other rights as may be ‘aveiiable under applicable law, but subject at all times to
any mandatory legal requirements:

(a)  Acceleration. Mortgagee mey, by written notice to Mortgagor, declare the
Notes, the Reimbursement Obligations a2l unpaid indebtedness hereby secured,
including any interest then accrued thereon, to ue forthwith due and payable, whereupon
the same shall become and be forthwith due and rzyable, without other notice or demand
of any kind.

(b)  Uniform Commercial Code. Mortgagee snayl;-with respect to any part of
the Mortgaged Premises constituting property of the type in tespect of which realization
on a lien or security interest granted therein is governed by the Uniform Commercial
Code, have all the rights, options and remedies of a secured party under the Uniform
Commercial Code of Illinois, including without limitation, the right to/ths possession of
any such property, or any part thereof, and the right to enter without legai process any
premises where any such property may be found. Any requirement of s Uniform
Commercial Code for reasonable notification shall be met by mailing written notice to
Mortgagor at its address above set forth at least ten (10) days' prior to the sale or other
event for which such notice is required. The costs and expenses of retaking, selling, and
otherwise disposing of said property, including reasonable attorneys' fees and legal
expenses incurred in connection therewith, shall constitute so much additional
indebtedness hereby secured and shall be payable upon demand with interest at the
Default Rate.

(c)  Foreclosure. Mortgagee may proceed to protect and enforce the rights of
Mortgagee hereunder: (i) by any action at law, suit in equity or other appropriate
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proceedings, whether for the specific performance of any agreement contained herein, or
for an injunction against the violation of any of the terms hereof, or in aid of the exercise
of any power granted hereby or by law; or (ii) by the foreclosure of this Mortgage.

(d)  Appointment of Receiver. Mortgagee shall, as a matter of right, without
notice and without giving bond to Mortgagor or anyone claiming by, under or through it,
and without regard to the solvency or insolvency of Mortgagor or the then value of the
Mortgaged Premises, be entitled to have a receiver appointed of all or any part of the
Mortgaged Premises and the rents, issues and profits thereof, with such power as the
court making such appointment shall confer, and Mortgagor hereby consents to the
appointment of such receiver and shall not oppose any such appointment. Any such
recéivermay, to the extent permitted under applicable law, without notice, enter upon and
take possession of the Mortgaged Premises or any part thereof by force, summary
proceedings, cjectment or otherwise, and may remove Mortgagor or other persons and
any and all property therefrom, and may hold, operate and manage the same and receive
all earnings, inCore, rents, issues and proceeds accruing with respect thereto or any part
thereof, whether dufing the pendency of any foreclosure or until any right of redemption
shall expire or otherwise.

(¢)  Taking Possession, Collecting Rents, Etc. Mortgagee may enter and take
possession of the Mortgaged P.emises or any part thereof and manage, operate, insure,
repair and improve the same and iake any action which, in Mortgagee's judgment, is
necessary or propet to conserve the vziue of the Mortgaged Premises. Mortgagee may
also take possession of, and for these purposes use, any and all personal property
contained in the Mortgaged Premises and-used in the operation, rental or leasing thereof
or any part thereof or the operations conducted therein. Mortgagee shall be entitled to
collect and receive all earnings, revenues, remts, issues and profits of the Mortgaged
Premises or any part thereof (and for such purpuse Mertgagor does hereby irrevocably
constitute and appoint Mortgagee its true and lawful artorney-in-fact for it and in its
name, place and stead to receive, collect and receipt for-21] of the foregoing after the
occurrence and during the continuation of an Event of Defaxilt, Mortgagor irrevocably
acknowledging that any payment made to Mortgagee hereunder shall be a good receipt
and acquittance against Mortgagor to the extent so made) and to-apply same to the
reduction of the indebtedness hereby secured. The right to enter and.ta%¢ possession of
the Mortgaged Premises and use any personal property therein, to marupe. operate and
conserve the same, and to collect the rents, issues and profits thereof; shall he in addition
to all other rights or remedies of Mortgagee hereunder or afforded by law, and may be
exercised concurrently therewith or independently thereof. The expenses (including any
receiver's fees, counsels' fees, costs and agent's compensation) incurred pursuant to the
powers herein contained shall be so much additional indebtedness hereby secured which
Mortgagor promises to pay upon demand together with interest at the Default Rate.
Neither Mortgagee nor any Secured Creditor shall be liable to account to Mortgagor for
any action taken pursuant hereto other than to account for any rents actually received by
Mortgagee or such Secured Creditor. Without taking possession of the Mortgaged
Premises, Mortgagee may, in the event the Mortgaged Premises becomes vacant or is
abandoned, take such steps as it deems appropriate to protect and secure the Mortgaged
Premises (including hiring watchmen therefor) and all costs incurred in so doing shall
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constitute so much additional indebtedness hereby secured payable upon demand with
interest thereon at the Default Rate.

20.  Waiver of Right to Redeem from Sale - Waiver of Appraisement, Valuation, Etc.
Mortgagor shall not and will not apply for or avail itself of any appraisement, valuation, stay,
extension or exemption laws, or any so-called "Moratorium Laws," now existing or hereafter
enacted in order to prevent or hinder the enforcement or foreclosure of this Mortgage, but hereby
waives the benefit of such Jaws. Mortgagor for itself and all who may claim through or under it
waives any and all right to bave the property and estates comprising the Mortgaged Premises
marshaled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction to
foreclose such lien may order the Mortgaged Premises sold as an entirety. In the event of any
sale made dndir or by virtue of this Mortgage, the whole of the Mortgaged Premises may be sold
in one parcel as-an entirety or in separate lots or parcels at the same or different times, all as the
Mortgagee may dotermine. Mortgagee o1 any-Secured Creditor shall have the right to become
the purchaser at any sale made under or by virtue of this Mortgage and Mortgagee or any
Secured Creditor so purcnasing at any such sale shall have the right to be credited upon the
amount of the bid made-iherefor by Mortgagee or such Secured Creditor with the amount
payable to Mortgagee or such Secured Creditor out of the net proceeds of such sale. In the event
of any such sale, the Notes, the Rsimbursement Obligations and the other indebtedness hereby
secured, if not previously due shall be and become immediately due and payable without demand
or notice of any kind Mortgagor hereby waives any and all rights of redemption prior to or from
sale under any order or decree of forecieeure pursuant to rights herein granted, on behalf of
Mortgagor, and each and every person acouiiing any interest in, or title to the Mortgaged
Premises described herein subsequent to the date of this Mortgage, and on behalf of all other
persons to the extent permitted by applicable law.

21.  Costs and Expenses of Foreclosure. In'zy suit to foreclose the lien hereof there
shall be allowed and included as additional indebtedness n the decree for sale all expenditures
and expenses which may be paid or incurred by or on belalf of Mortgagee and any Secured
Creditor for attorneys' fees, appraisers' fees, environmeritsi ) auditors' fees, outlays for
documentary and expert evidence, stenographic charges, publication zosts and costs (which may
be estimated as the items to be expended after the entry of the decrec) of procuring all such
abstracts of title, title searches and examination, guarantee policies, Tormens certificates and
similar data and assurances with respect to title as Mortgagee may deem 't be reasonably
necessary either to prosecute any foreclosure action or to evidence to the didder at any sale
pursuant thereto the true condition of the title to or the value of the Mortgaged Fremises, all of
which expenditures shall become so much additional indebtedness hereby sevured which
Mortgagor agrees to pay and all of such shall be immediately due and payable with interest
thereon from the date of expenditure until paid at the Default Rate.

22.  Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Premises or of any sale of property pursuant to Section 19(b) hereof shall be distributed in the
order of priority set forth in Section 3.5 of the Credit Agreement.

23.  Deficiency Decree. If at any foreclosure proceeding the Mortgaged Premises
shall be sold for a sum less than the total amount of indebtedness for which judgment is therein
given, the judgment creditor shall be entitled to the entry of a deficiency decree against
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Mortgagor and against the property of Mortgagor for the amount of such deficiency; and
Mortgagor does hereby lrrevocably consent to the appointment of 2 receiver for the Mortgaged
Premises and the property of Morigagor and of the rents, issues and profits thereof after such sale
and until such deficiency decree is satisfied in full.

24, Mortgagee's and Secured Creditors' Remedies Cumulative - No Waiver. No
remedy or right of Mortgagee or any Secured Creditor shall be exclusive of but shall be

25, Meitgagee or Secured Creditor Party to Suits. If Mortgagee or any Secured
Creditor shall be mae 5 party to or shall intervene in any action or proceeding affecting the
Mortgaged Premises ar the title thereto or the interest of Mortgagee or any Secured Creditor
under this Mortgage (including probate and bankruptcy proceedings), or if Mortgagee or any
Secured Creditor employs aii 2itorney to collect any or all of the indebtedness hereby secured or
to enforce any of the terms hreof or realize hereupon or to protect the lien hereof, or if
Mortgagee or any Secured Creditor shall incur any costs or €Xpenses in preparation for the
commencement of any foreclosure proceedings or for the defense of any threatened suit or
proceeding which might affect the Mortgaged Premises or the security hereof, whether or not
any such foreclosure or other suit or proceeding shall be actually commenced, then in any such
case, Mortgagor agrees to pay to Mortgagee ‘or such Secured Creditor, as the case may be,
immediately and without demand, all reasonable <ests, charges, expenses and attorneys' fees
incurred by Mortgagee or such Secured Creditor in any’such case, and the same shall constitute
so much additional indebtedness hereby secured payaple xpon demand with interest at the
Defauit Rate,

26.  Modifications Not to Affect Lien. Mortgagee, without. notice to anyone, and
without regard to the consideration, if any, paid therefor, or the presence of other liens on the
Mortgaged Premises, may in its discretion release any part of the Mortgaged, Premises or any
person liable for any of the indebtedness hereby secured, may extend the time0f pavment of any
of the indebtedness hereby secured and may grant waivers or other indulgences with respect
hereto and thereto, and may agree with Mortgagor to modifications to the terms aud conditions

modifications in the rates of interest applicable thereto), without in any way affecting or
impairing the liability of any party liable upon all of the indebtedness hereby secured or the

27.  Notices. All communications provided for herein shall be in writing and shall be
deemed to have been given when delivered personally or mailed by first class mail, postage
prepaid, addressed to the parties hereto at their addresses as shown at the beginning of this
Mortgage, if to the Lenders at their addresses shown on the signature pages of the Credit
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| Agreement or to such other and different address as Mortgagor or Mortgagee or any Lender may
designate pursuant to a written notice sent in accordance with the provisions of this Section.

28.  Assignment of Rents and Leases. To further secure the indebtedness hereby
secured, Mortgagor hereby sells, assigns and transfers unto Mortgagee all leases, lettings and
agreements for use and occupancy, concessions and licenses for or with respect to the Mortgaged
Premises or any portion thereof and all the rents, issues and profits now due and which may
hereafter become due (whether before or after foreclosure or during any period of redemption)
under or by virtue of, and to the extent payable pursuant to, any lease, whether written or verbal,
- or any letting of, or of any agreement for, the use or occupancy of the Mortgaged Premises or
any part thereof, which may have been heretofore or may be hereafter made or agreed to or
which may be made or agreed to by Mortgagee under the powers herein granted, it being the
intention herzby to establish an absolute transfer and assignment of all such leases, lettings and
agreements 2ad all the avails thereunder to Mortgagee. Mortgagor hereby irrevocably appoints
Mortgagee its tiue and lawful attorney in its name and stead (with or without taking possession
of the Mortgaged ‘Piemises as provided in Section 19(¢) hereof) to rent, lease or let all or any
portion of the Mortgaged Premises to any party or parties at such rental and upon such terms as
Mortgagee shall, in its disczretion, determine, and to collect all of said avails, rents, issues and
profits arising from or acci wig at any time hereafter, and all now due or that may hereafter
become due under each and ev 1y of the leases, lettings and agreements, written or verbal, or
other tenancy existing, or which miy hereafter exist on the Mortgaged Premises, with the same
rights and powers and subject to the canie immunities; exoneration of liability and rights of
recourse and indemnity as Mortgagee wou!d have upon taking possession pursuant to the
provisions of Section 19(e) hereof.

Mortgagor agrees that no rent will hereafter ke paid by any person in possession of any
portion of the Mortgaged Premises for more than one rienth in advance, and Mortgagor further
agrees that the payment of the rents to accrye for any petiion of the Mortgaged Premises will not
be waived, released, reduced, discounted or otherwise discharged or compromised by Mortgagor.
Mortgagor agrees that hereafter it will not assign any of the retits or profits of the Mortgaged
Premises, except to a purchaser or grantee of the Mortgaged Preimiges permitted under the
provisions of this Mortgage,

Nothing herein contained shall be construed as constituting Mortgagce sy mortgagee in
possession of the Mortgaged Premises in the absence of the taking of actual postession of the
Mortgaged Premises by Mortgagee pursuant to Section 19(e) hereof. In the exercise of the
powers herein granted Mortgagee, no liability shall be asserted or enforced against Mortgagee,
all such liability being expressly waived and released by Mortgagor.

Mortgagor further agrees to assign and transfer to Mortgagee all future leases upon all or
any part of the Mortgaged Premises and to execute and deliver, at the request of Mortgagee, all

such further assurances and assignments in the Mortgaged Premises as Mortgagee shall from
time to time require.

shall be a present assignment, it is expressly understood and agreed, anything herein contained to
the contrary notwithstanding, that mortgagee shall not exercise any of the rights or powers
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conferred upon it by this Section 28 until an Event of Default occurs and Mortgagor shall retain
such rights and powers until such time. The rights of Mortgagee under this Section 28 shall
continue and remain in full force and effect both before and after commencement of any action
or proceeding to foreclose this Mortgage, after the foreclosure sale in connection with the
foreclosure of this Mortgage, and until expiration of any period of redemption from any such
foreclosure sale, whether or not any deficiency from the unsatisfied portion of the indebtedness
hereby secured exists after such foreclosure sale.

Mortgagor covenants and agrees that Mortgagor, as lessor therein, shall perform and
fulfill each material term, covenant, condition or provision in any lease or leases entered into by
Mortgagor or to which the Mortgaged Premises is subject, on its part to be performed or fulfilled,
at the times and in the manner in such lease or leases provided.

29. (_Environmental Matters.

(@) “Definitions. The following terms when used herein shall have the
following meaings:;

(i) "CERCLA" means the Comprehensive Environmental Response,
Compensation aud \Liability Act of 1980, as amended by the Superfund
Amendments and Reduthorization Act of 1986, 42 U.S.C. §9601 et seq., and any
future amendments.

(i)  "Environmentsl (laim" means any investigation, notice, violation,
demand, allegation, action, suit, Jinjunction, judgment, order, consent decree,
penalty, fine, lien, proceeding or claix (whether administrative, judicial or private
in nature) arising: (a) pursuant to, or i connection with an actual or alleged
violation of, any Environmental Law: /b}in connection with any Hazardous
Material; (c) from any abatement, remova/, remedial, corrective or response
action in connection with a Hazardous Material, Fuvironmental Law or order ofa
governmental authority; or (d) from any actual or allegcd damage, injury, threat or
harm to health, safety, natural resources or the environ ment.

(i)  "Environmental Law" means any curreat or. future Legal
Requirement pertaining to: (a) the protection of health, safety aud the indoor or
outdoor environment; (b) the conservation, management or vse' of natural
resources and wildlife; (c) the protection or use of surface water or groundwater;
(d) the management, manufacture, possession, presence, use, generation,
transportation, treatment, storage, disposal, Release, threatened Release,
abatement, removal, remediation or handling of, or exposure to, any Hazardous
Material; or (e) pollution (including any Release to air, land, surface water or

groundwater), and any amendment, rule, regulation, order or directive issued
thereunder.

(iv)  "Hazardous Material" means any substance, chemical, compound,

product, solid, gas, lquid, waste, byproduct, pollutant, contaminant or material
which is hazardous or toxic, and includes, without limitation: (a) asbestos,
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polychlorinated biphenyls and petroleum (including crude oil or any fraction
thereof); and (b) any material classified or regulated as "hazardous” or "toxic" or
words of like import pursuant to an Environmental Law.

(v} "Hazardous Material Activity" means any activity, event or
occurrence involving a Hazardous Material, including, without limitation, the
manufacture, possession, presence, use, generation, transportation, treatment,
storage, disposal, Release, threatened Release, abatement, removal, remediation,
handling of or corrective or response action to any Hazardous Material.

(vi)  "Legal Requirement” means any (reaty, convention, statute, law,
regulation, ordinance, license, permit, governmental approval, injunction,
judgment, order, consent decree or other requirement of any governmental
a2uthority, whether federal, state, or local.

(vi) "Material Adverse Effect" means any change or effect that
individually or in the aggregate is or is reasonably likely to be materially adverse
to (a) the assets, business, operations, income, condition (financial or otherwise)
or prospects vt Mortgagor; (b) the lien of any mortgage, deed of trust or other
security agreemerit covering the Mortgaged Premises or any part thereof; (c) the
ability of Mortgagor to perform its obligations under this Mortgage or under any
credit agreement, prc¢m.ssory note or any other instrument or document
evidencing or securing any indebtedness hereby secured or setting forth terms and
conditions applicable thereto or otherwise relating thereto; or (d) the condition or
fair market value of the Mortgag~d Premises.

(viii) "RCRA" means the Solid ‘Waste Disposal Act, as amended by the
Resource Conservation and Recovery A<t of 1976 and Hazardous and Solid
Waste Amendments of 1984, 42 U.S.C. §6901 ef seg., and any future
amendments.

(ix)  "Release” means any spilling, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, ‘zaigration, dumping, or
disposing into the indoor or outdoor environment, includin, svithout limitation,
the abandonment or discarding of barrels, drums, containeis, ranks or other
receptacles containing or previously containing any Hazardous Matérizl

(b)  Representations and Warranties, Except as specifically identified as such
in that certain Phase I Environmental Site Assessment ("Phase I") dated March 13, 2001,
conducted by Tumkey Environmental Consultants, Inc. ("Turnkey"), none of which
matters disclosed individually or in the aggregate are reasonably likely to have a Material
Adverse Effect, Mortgagor represents and warrants that: (i) Mortgagor and the
Mortgaged Premises comply in all material respects with all applicable Environmental
Laws applicable to the Mortgaged Premises; (i) Mortgagor has obtained all
governmental approvals required for its operations at the Mortgaged Premises by any
applicable Environmental Law: (iii) Mortgagor has not, and has no knowledge of any
other person who has, caused any Release, threatened Release or disposal of any
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Hazardous Material at, on, about, or off the Mortgaged Premises in any material quantity
and, to the knowledge of Mortgagor, the Mortgaged Premises is not adversely affected by
any Release, threatened Release or disposal of a Hazardous Material originating or
emanating from any other property; (iv) except as set forth in that certain Phase I dated
March 13, 2001, conducted by Tumkey, to Mortgagor's knowledge, the Mortgaged
Premises does not contain and has not contained any: (1) underground storage tank;
(2) material amounts of asbestos containing building material; (3) landfills or dumps;
(4) hazardous waste management facility as defined pursuant to RCRA or any
Comparable state law; or (5)site on or nominated for the National Priority List

1o materia!-liability for response or corrective action, natural resource damage or other
harm pursuart’is CERCLA, RCRA or any comparable state law; (vii) Mortgagor is not
subject to, has'pd notice or knowledge of and is not required to give any notice of any
Environmental Clajin involving Mortgagor or the Mortgaged Premises, and there are no
conditions or occurrcnces at the Mortgaged Premises which could reasonably be
anticipated to form' the basis for an Environmental Clajm against the Mortgaged
Premises; (viii) the Mortgaged. Premises is not subject to any, and Mortgagor has no
knowledge of any imminent; festriction on the ownership, occupancy, use or
transferability of the Mortgaged Preniizes in connection with any: ( 1) Environmental
Law or (2)Release, threatened Release. or disposal of a Hazardous Material; and
(ix) there are no conditions or circumsizaces at the Mortgaged Premises known to
Mortgagor which pose a risk to the environment'or the health or safety of persons.

(c)  Covenants. Mortgagor shall at ail times do the following: (i) comply in
all material respects with, and maintain the Mortgaged Premises in compliance in al]
material respects with, all applicable Environmental I a‘wy: {1i) require that each tenant
and subtenant, if any, of the Mortgaged Premises or any- par. thereof comply in al]

material respects with all applicable Environmenta] Laws; (iii) obiain and maintain in ful]

reasonably requested documents upon learning of any of the following in connection with
the Mortgaged Premises: (1) any materia] liability for Tesponse or corrective action,
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pursuant to any: (x) Release, threatened Release or disposal of a Hazardous Substance;
or (y) Environmental Law; or (5) any environmental, natural resource, health or safety
condition, which could reasonably be anticipated to have a Materia] Adverse Effect:
(viii) conduct at its expense any investigation, study, sampling, testing, abatement,
cleanup, removal, remediation or other response action necessary to remove, remediate,
clean up or abate any material Release, threatened Release or disposal of a Hazardous
Material as required by any applicable Environmental Law; (ix) abide by and observe any
restrictions on the use of Mortgaged Premises imposed by any governmental authority as
set forth in a deed or other instrument affecting Mortgagor's interest therein; (x) promptly
provide or otherwise make available to Mortgagee any reasonably requested
environmental record concerning the Mortgaged Premises which Mortgagor possesses or
car reasonably obtain; (xi) perform, satisfy, and implement any operation or maintenance
actions required by any governmental authority or Environmental Law, or included in
any no farther action letter or covenant not to sue issued by any governmental authority
under iy Fnvironmental Law; and (xii) from time to time upon the reasonable written
request of- Miurtgagee, timely provide at Mortgagor's expense a report of an
environmental “ assessment of reasonable scope, form and depth (including, where
appropriate, invasive) soil or groundwater sampling) by a consultant reasonably
acceptable to Mortgagee as to any matter for which notice is provided pursuant to the
above requirements or wliich may reasonably be believed by Mortgagee to form the basis
of an Environmental Clain! in_connection with the Mortgaged Premises. If such a
requested environmental report-ie‘not delivered within sixty (60) days after receipt of
Mortgagee's request, then Mortgagee may arrange for the same, and Mortgagor hereby
grants to Mortgagee and its representatives access to the Mortgaged Premises and a
license to undertake such an assessmen: vicluding, where appropriate, invasive soil or
groundwater sampling). The costs of auy sssessment arranged for by Mortgagee
pursuant to this provision shall be payable by Mortgagor on demand and added to the
indebtedness hereby secured.

30.  Revolving Loans and Future Advances. This Moitgace is given to secure, among
other things, Revolving Credit, Letters of Credit, Swing Line and U.¥Line, and shall secure not
only presently existing indebtedness under the Credit Agreement bus also future advances,
whether such advances are obligatory or to be made at the option of Mortgzgee, or otherwise, as
are made within twenty (20) years from the date hereof, to the same extent 4s.if such future
advances were made on the date of the execution of this Mortgage, although thére may be no
advance made at the time of execution of this Mortgage and although there @12y be no
indebtedness hereby secured outstanding at the time any advance is made. The lien of this
Mortgage shall be valid as to all indebtedness hereby secured, including future advances, from
the time of its filing for record in the recorder's or registrar's office in the county in which the
Mortgaged Premises are located, The total amount of indebtedness hereby secured may increase
or decrease from time to time, but the total unpaid balance of indebtedness hereby secured
(including disbursements which Mortgagee may make under thjs Mortgage, the Credit
Agreement or any other documents related thereto) at any one time outstanding shall not exceed
a maximum principal amount of One Hundred Ten Million Dollars ($110,000,000) plus interest
thereon and any disbursements made for payment of taxes, special assessments or insurance on
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"and have priority over all subsequent liens and encumbrances, including statutory liens,
excepting solely taxes and assessments levied on the Mortgaged Premises, to the extent of the
maximum amount secured hereby

31.  Direct and Primary Security; Liens Absolute. The lien and security interest herein
created and provided for stand as direct and primary security for the indebtedness hereby
secured. No application of any sums received by the Secured Creditors in respect of the
Mortgaged Premises or any disposition thereof to the reduction of the indebtedness hereby
secured or any part thereof shall in any manner entitle Mortgagor to any right, title or interest in
or to the indebtedness hereby secured or any collateral or security therefor, whether by
subrogation or otherwise, unless and until all indebtedness hereby secured has been fully paid
and satisfieC. the Letters of Credit have expired or been terminated, and all commitments of the
Lenders to exiend credit to or for the account of the Borrowers, or any of them individually,
under the Credii 1 greement shall have terminated. Mortgagor acknowledges and agrees that the
lien and security interast hereby created and provided for are absolute and unconditional and
shall not in any manrer be affected or impaired by any acts or omissions whatsoever of any
Secured Creditor or any Athier holder of any of the indebtedness hereby secured, and without
limiting the generality of th¢ foregoing, the lien and security herein created and provided for
shall not be impaired by any acceptance by the Secured Creditors or any other holder of any of
the indebtedness hereby secured of any other security for or guarantors upon any of the
indebtedness hereby secured or by any failure, neglect or omission on the part of the Secured
Creditors or any other holder of any of th¢ indebtedness hereby secured to realize upon or protect
any of the indebtedness hereby secured or 2uy. collateral or security therefor. The lien and
security interest hereof shall not in any manner he impaired or affected by (and the Secured
Creditors, without notice to anyone, are hereby authorized to make from time to time) any sale,
pledge, surrender, compromise, settlement, release; rénewal, extension, indulgence, alteration,
substitution, exchange, change in, modification or dispesition of any of the indebtedness hereby
secured or of any collateral or security therefor, or of atiy guaranty thereof, or of any instrument
or agreement setting forth the terms and conditions pertairing to any of the foregoing. The
Secured Creditors may at their discretion at any time grant credit(ta'any Borrower without notice
to Mortgagor in such amounts and on such terms as the Secured Cieditors may elect (all of such
to constitute additional indebtedness hereby secured) without in any menner impairing the lien
and security interest created and provided for herein. In order to realize hezcen and to exercise
the rights granted Mortgagee and the other Secured Creditors hereunder and suder applicable
law, there shall be no obligation on the part of Mortgagee or any other hold¢rof any of the
indebtedness hereby secured at any time to first resort for payment to the Borrowers; or any of
them, or to any guaranty of the indebtedness hereby secured or any portion thereof or to resort to
any other collateral, security, property, liens or any other rights or remedies whatsoever, and
Mortgagee shall have the right to enforce this Mortgage irrespective of whether or not other
proc(:leedings or steps seeking resort to or realization upon or from any of the foregoing are
pending. '

32, Recovery Limitation. Notwithstanding anything in this Mortgage to the contrary,
the right of recovery against Mortgagor under this Mortgage shall not exceed One Dollar ($1.00)
less than the lowest amount which would render Mortgagor's obligations under this Mortgage
void or voidable under applicable law, including fraudulent conveyance law.
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33, Multisite Real Estate Transaction. Mortgagor acknowledges that this Mortgage is
one of several mortgages and other security documents (the aforesaid being together calied the
"Other Security Documents") which secure the indebtedness evidenced by the Notes, the Credit
Agreement and the Applications. Mortgagee may at its discretion foreclose, exercise any power
of sale, or exercise any other remedy available to it under any or all of the Other Security
Documents without first exercising or enforcing any of its rights and remedies hereunder. Such
exercise of Mortgagee's rights and remedies under any or all of the Other Security Documents
shall not in any manner impair the indebtedness hereby secured (except to the extent of
payment), or the lien of this Mortgage and any exercise of the rights or remedies of the
Mortgagee hereunder shall not impair the lien of any of the Other Security Documents or any of
Mortgagee's right and remedies thereunder. Mortgagor specifically consents and agrees that
Mortgagee =y exercise its rights and remedies hereunder and under the Other Security
Documents seperately or concurrently and in any order that it may deem appropriate.

34.  Defdvit Rate. For purposes of this Mortgage, the term "Default Rate" shall be as
defined in the Credit Agrecment.

35.  Governing Law. The creation of this Mortgage, the perfection of the lien and
security interest in the Mortgaged Premises, and the rights and remedies of Mortgagee with
respect to the Mortgaged Premises, as provided herein and by the laws of the state in which the
Mortgaged Premises is located, shail oe governed by and construed in accordance with the
internal laws of the state in which the’ Mortgaged Premises are located without regard to
principles of conflicts of law. Otherwise, the Credit Agreement, the Notes, the Reimbursement
Obligations and all other obligations of Moitgagor and the other borrowers under the Credit
Agreement (including, but not limited to, the liability of Mortgagor for any deficiency following
a foreclosure of all or any part of the Mortgaged Preniises) shall be governed by and construed in
accordance with the internal laws of the State of Illinois without regard to principles of conflicts
of laws, such state being the state where such documentswvere executed and delivered.

36.  Partial Invalidity. All rights, powers and remedies provided herein are intended to
be limited to the extent necessary so that they will not render this Mortgage invalid,
unenforceable or not entitled to be recorded, registered or filed under any applicable law. If any
term of this Mortgage shall be held to be invalid, illegal or unenforccable, the validity and
enforceability of the other terms of this Mortgage shall in no way be affected thereby.

37.  Successors and Assigns. Whenever any of the parties hereto is referred to, such
reference shall be deemed to include the successors and assigns of such party;‘and all the
covenants, promises and agreements in this Mortgage contained by or on behalf of Mortgagor, or
by or on behalf of Mortgagee, shall bind and inure to the benefit of the respective successors and
assigns of such parties, whether so expressed or not.

38.  Headings. The headings in this instrument are for convenience of reference only
and shall not limit or otherwise affect the meaning of any provision hereof.

39.  Changes, Etc. This instrument and the provisions hereof may be changed,

waived, discharged or terminated only by an instrument in writing signed by the party against
which enforcement of the change, waiver, discharge or termination is sought.
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40.  Agent. Mortgagee has been appointed as agent pursuant to the Credit Agreement.
In acting under or by virtue of this Mortgage, Mortgagee shall be entitled to all the rights,
authority, privileges and immunities provided in Sections 10.1 through 10.5 of the Credit
Agreement, all of which provisions of said Sections 10.1 through 10.5 are incorporated by
reference herein with the same force and effect as if set forth herein. Mortgagee hereby
disclaims any representation or warranty to the Secured Creditors concerning the perfection of
the security interest granted hereunder or the value of the Mortgaged Premises.

41.  Captioned Terms. Capitalized terms used herein and not otherwise defined shall
have the meanings ascribed to them in the Credit Agreement.

[SIGNATURE PAGE TO FOLLOW]
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. ILLINGIS

IN WITNESS WHEREOF, Mortgagor has caused these presents to be signed and sealed
the day and year first above written.

TURTLE WAX AUTO APPEARANCE
CENTERS 11, L.1.C., a Delaware limited
liability company

By: L ' -
Name: iy O, Zodeds
fts:  Authorized Agent
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STATE OF ILLINOIS
COUNTY OF COOK }551

1, O'\)ﬂﬂ'\& S ) QD MM ¢ GUA. , a Notary Public in and for said County, in the
State aforesaid, do hereby certify that Ondup 3 Lagdess . the Authorized Agent of Turtle
Wax Auto Appearance Centers II, L.L.C., a Delaware limited liability company, who is
personally known to me 1o be the same person whose name is subscribed to the foregoing
instrument as such Authorized Agent appeared before me this day in person and acknowledged
that he signed and delivered the said instrument as his own free and voluntary act and as the free
and voluntary #ct of said corporation, for the uses and purposes therein set forth.

Given undér iy hand and notarial seal, this 'a-\J%day of f “2‘ LU 2004,

Do S Comemaaeo

Notary Public

Conne S Commea s

(Type or Print Name)

My commission expires:

O 25 2o

§ " CorrCALSEAL
! CONNIE S. COMMEAN

Notary Pubtic, State of Ilinais
W Coammiss 7 Expires Oct, 23,778
R gt Rfan 1o DGR

S
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SCHEDULE 1
LEGAL DESCRIPTION
LOT 2 IN LYNCH'S RESUBDIVISION OF LOT 4 IN RIDGELAND SUBDIVISION OF A
TRACT OF LAND SITUATED IN AND BEING A PART OF LOT 4 IN TOBEY'S

SUBDIVISION OF THE NORTH 1/2 OF SECTION 18, TOWNSHIP 37 NORTH, RANGE 13,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Property Address: 10652 S. Ridgeland Avenue, Chizago Ridge, Illinois

P.IN. 24-18-220-022-0000
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