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Mortgage and Security Agreement
(with UCC Financing Statement for Fixture Filing)

This Mortgage and Security Agreement is made and given as of the 2 S{ day of May, 2004
by CENTERPOINT PROPERTIES TRUST, a Maryland real estate investment trust, having an
office at 1808 Swift Drive, Oak Brook, Illinois 60523 (“Mortgagor”), to Peoples Benefit Life
Tnsurance Company, an lowa corporation, having an office c/lo AEGON USA Realty Advisors,
Inc., 4333 Edgewood Road, N.E., Cedar Rapids, lowa 52499-5223 (“Mortgagee”). The
definitions of capitalized terms used in this Mortgage may be found either in Section 3 below, or
through the cross-references provided in that Section.

1, RECITALS

A Pursuant to that certain Mortgage Loan Assumption Agreement dated December
10, 2002 (#':¢*Assumption Agreement”), Mortgagor assumed an existing loan in
the original prineipal amount of $16,000,000 (the “Loan”), as evidenced by that
certain Secured Promissory Note dated August 31, 1998 in the original principal
amount of $16,000,000 {the “Note”) on such terms as described in that certain
commercial Revised Meitgage Loan Application and Commitment dated May 27,
1998 (the “Commitment”).

B. The Note is secured by mortgages ¢n various properties as described in a Loan
Agreement dated of even date herewith between Mortgagor and Mortgagee.

C. The Mortgagee has previously released cartain of the properties securing the Loan
from the lien of the existing mortgages and; in connection with such release and
as additional security for the Loan, the Mor/gagor delivered to Mortgagee an
unconditional, irrevocable letter of credit in the amount of $2,644,000 (the
“LOC™).

D. As a condition to the release of the LOC, the Mortgagor las agreed to grant as
additional collateral this Mortgage encumbering property lecated in Bedford Park,
Cook County, Illinois known as 6000 W. 73" Street.

E. The Mortgagee requires that the Loan be secured by certain realpreperty and by
certain tangible and intangible personal property.

2. GRANTING CLAUSE

To secure the repayment of the Indebtedness, any renewals or extensions of the
Indebtedness, and performance of Mortgagor’s other Obligations, and in consideration of
the sum of ten dollars ($10.00) and other valuable consideration, the receipt and
sufficiency of which are acknowledged, Mortgagor mortgages, grants, bargains, sells,
warrants, conveys, alienates, releases, assigns, sets over and confirms to Mortgagese, and
to its successors and assigns forever, the Real Property, the Leases, the Rents, the
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Assigned Accounts, the Assigned Rights, the Condemnation Proceeds, and the Insurance
Proceeds, and grants to Mortgagee a security interest in the Personal Property.

DEFINED TERMS

“Absolute Assignment of Leases and Rents” means the Loan Document bearing this
heading.

“Appurtenant Easements” means the declarations, easements, covenants, restrictions and
agreements, if any, currently appurtenant to the Real Property.

“Aszigned Accounts’ means all rights to the present or future payment of money, if the
amouritsfo be paid relate to the use or operation of the Real Property, from any
construectici on the Real Property, or from the deposit of any such amounts with banks,
savings and 'ogn institutions, brokerage firms or other financial institutions, title
insurance comparies or agencies, or courts, including property management accounts
(whether held in t":c'name of Mortgagor or of a property manager), accounts receivable,
reserves, deferred payments, escrow funds, disputed Rents, refunds (including tax,
insurance and utility rebates; <redits or refunds), earnest money or sales contract deposits,
chattel paper, securities eniitlements, instruments, documents, notes, drafts and letters of
credit (other than letters of credirin favor of Mortgagee).

“Assigned Rights” means all of Mostgaget’s rights (whether presently existing or arising
in the future) under all contracts, claimz.anrd licenses that relate to the Real Property and
may benefit its owner, including air rights;irineral rights, water rights, claims against
third parties for damages to the Property, francluses, construction, roof and equipment
guarantees and warranties, building licenses ana pe:mits, development permits, licenses
and applications (whether or not yet approved or issued} management contracts, service
contracts, leases of Fixtures or of Personal Property, and ali of Mortgagor’s right, title
and interest (whether presently existing or arising in the futire) in and to uncarned
Insurance premiums, any greater estate in the Real Property, tr=?e names, property
management filcs, trademarks, trade styles, service marks, copyrigis, accounting books
and records, site plans, surveys, blueprints, and construction drawings; pians and
specifications, and the work product of architects, environmental consuliaiis, property
tax consultants, engineers, and any other third party contractors whose services benefit
the Real Property.

“Business Day” means any day when state and federal banks are open for business in
Cedar Rapids, Iowa.

“Carveout Obligations™ means those obligations of the Mortgagor that are exceptions to
the exculpation from personal liability for the repayment of the Indebtedness described in
Section 21.

“Carveouts™ means those matters from which Carveout Obligations may arise, which are
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described in Section 21.
“Code” means the Uniform Commercial Code, as in effect in Illinois.

“Condemnation Proceeds” means all money or other property that has been, or is in the
future, awarded or agreed to be paid or given in connection with any taking by eminent
domain of all or any part of the Real Property (including a taking through the vacation of
any street dedication or through a change of grade of such a street), etther permanent or
temporary, or in connection with any purchase in lieu of such a taking, or as a part of any

related settlement.

“Detant” means any of the acts, omissions, or circumstances specified in Section 10
below:

“Default Raie” ineans the rate of interest specified as the “Default Rate” in the Note.

“Development Aer2siments” means means all development, utility or similar agreements
included in the Permitie¢ Encumbrances.

“Environmental Indemnity Agreement” means the Loan Document bearing that heading.

“Environmental Laws” means al’ present and future laws, statutes, ordinances, rules,
regulations, orders, guidelines, rulings, decrees, notices and determinations of any
Governmental Authority pertaining to: (A) the protection of health against environmental
hazards; (B) the protection of the environrae:it from contamination by any substance
which may have any adverse health effect o humnans, livestock, fish, wildlife, or plant
life, or which may disturb an ecosystem; (C) undcrground storage tank regulation or
removal; (D) wildlife conservation; (E) protectior <i regnlation of natural resources; (F)
soil conservation; (G) wetlands; (H) management, regulation and disposal of solid and
hazardous wastes; (I) radioactive materials; (J) biologically1azardous materials; (K)
indoor air quality; (L) the manufacture, possession, presence, usz, generation, storage,
transportation, treatment, release, emission, discharge, disposal, abztement, cleanup,
removal, remediation or handling of any Hazardous Substances. “Eavirenmental Laws”
include, without limitation, the Comprehensive Environmental Respoiise, Compensation,
and Liability Act, as amended by the Superfund Amendments and Reautliciization Act of
1986, 42 U.S.C. §9601 et scq., the Resource Conservation and Recovery Act, 42.U.S.C,
§6901 et seq., the Federal Water Pollution Control Act, as amended by the Clean Water
Act, 33 U.S.C. §1251 et seq., the Clean Air Act, 42 U.S.C. §7401 et seq., the Toxic
Substances Control Act, 15 U.S.C. §2601 et seq., all regulations promulgated under any
of those statutes, and all administrative and judicial actions respecting such legislation, all

as amended from time to time.

“ESA” means the written environmental site assessment of the Real Property.

“Escrow Expenses” means those expenses in respect of Insurance Premiums and
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Impositions that Mortgagee elects to pay directly from the Escrow Fund using monies
accumulated through the collection of Monthly Escrow Payments.

“Escrow Fund” means the accounting entry maintained on the books of Mortgagee as
funds available for the payment of Escrow Expenses under the terms of this Mortgage.

“Financing Statements” means the Uniform Commercial Code financing statements filed
to perfect the security interests securing the Indebtedness, as amended or extended from
time to time.

“Fixtur=s” means all materials, supplies, equipment, apparatus and other items now or
hereatic: attached to or installed on the Real Property in 2 manner that causes them to
become fixtares under the law of Illinois, including all built-in or attached furniture or
appliances, ¢levators, escalators, heating, ventilating and air conditioning system
components, €METLENCy electrical generators and related fuel storage or delivery systems,
septic system comyponents, storm windows, doors, electrical equipment, plumbing, water
conditioning, lightiiig, cleaning, snow removal, lawn, landscaping, irrigation, security,
incinerating, firefightir.e, sprinkler or other fire safety equipment, bridge cranes or other
installed materials handling squipment, satellite dishes or other telecommunication
equipment, built-in video coiferancing equipment, sound systems or other audiovisual
equipment, and cable television dsiribution systems. Fixtures do not include trade
fixtures, office furniture and office ecuipment owned by tenants and neither necessary
nor desirable for the operation of the Re:l Froperty as income-producing commercial real
estate.

“Governmental Authority” means any politicai znity with the legal authority to impose
any requirement on the Property, including the governments of the United States, the
State of Illinois, Cook County, the City of Bedford Park;-and any other entity with
jurisdiction to decide, regulate, or affect the ownership, consiruction, use, occupancy,
possession, operation, maintenance, alteration, repair, demalition ot reconstruction of any
portion or element of the Real Property

“Hazardous Substance” means any substance the release of or the exposure to which is
prohibited, limited or regulated by any Environmental Law, or which poscs-a hazard to
human health because of its toxicity, including, without limitation: (A) any"nil,” as
defined by the Federal Water Pollution Control Act and regulations promulgated
thereunder (including crude oil or any fraction of crude oil) and (B) any radioactive
substance. However, the term “Hazardous Substance” includes neither (A} a substance
used in the cleaning and maintenance of the Real Property, if the quantity and manner of
its use are customary, prudent, and do not violate applicable law, nor (B) automotive
motor oil in immaterial quantities, if leaked from vehicles in the ordinary course of the
operation of the Real Property and cleaned up in accordance with reasonable property
management procedures and in a manner that violates no applicable law.

“Impositions” means all real and personal property taxes; general or special assessments;
-5-
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ground rent; water, gas, sewer, vault, clectric or other utility rates and charges; common
charges; owners’ association dues or fees; fees for any casement, license or agreement
maintained for the benefit of the Property; and any and all other taxes, levies, user fees,
claims, charges and assessments whatsoever that at any time may be assessed, levied or
imposed on the Property or upon its ownership, use, occupancy or enjoyment, and any
related costs, interest or penalties. In addition, “Impositions” include all documentary,
stamp or intangible personal property taxes that may become due in connection with the
Indebtedness, including Indebtedness in respect of any future advance made by
Mortgagee to Mortgagor, or that are imposed on any of the Loan Documents.

“Imprsvements” means all buildings and improvements of any kind erected or placed on
the Land-now or in the future, including the Fixtures, together with all appurtenant rights,
privileges, fasements, tenements, hereditaments, titles, reversions, remainders and other
interests.

“Indebtedness” mzans all sums that are owed or become due pursuant to the terms of the
Note, this Mortgage, or any of the other Loan Documents or any other communication or
writing by or between the Mortgagor and the Mortgagee relating to the Loan, including
scheduled principal payments, scheduled interest payments, default interest, late charges,
prepayment premiums, acceicrated or matured principal balances, advances, collection
costs (including reasonable attorncys’ fecs), reasonable attorneys’ fees and costs in
enforcing or protecting the Note, the Mortgage, or any of the other Loan Documents in
any bankruptcy proceeding, receivershirs costs and all other financial obligations of
Mortgagor incurred in connection with tiic Zaan transaction.

“Insurance Premiums” means all premiums or cihir charges required to maintain in force
any and all insurance policies that this Mortgage rsouires that Mortgagor maintain.

“Insurance Proceeds” means all proceeds of all insurance new or hereafter carried by or
payable to Mortgagor with respect to the Property, or the irterrmption of rents or income
derived from the Property, all unearned insurance premiums ans 2] related claims or
demands.

“Land” means that certain tract of land located in Bedford Park, Cook Ceanty, lllinois,
which is described on the attached Exhibit A, together with all appurtenanses, including
all Mortgagor’s right, title and interest to and in the air space above the Land and all
alley, party wall, drainage, sewer, mineral, water, oil and gas, vault and other rigiits,
estates, titles, interests, privileges, easements, tenements, hereditaments, titles, royalties,
reversions, remainders and other interests.

“] eases” means all leases, subleases, licenses, concessions, extensions, renewals and
other agreements (whether written or oral, and whether presently effective or made in the

future) through which Mortgagor grants any possessory interest in and to, or any right to
occupy or use, all or any part of the Real Property, and any related guaranties.
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“Legal Requirements™ means all laws, statutes, rules, regulations, ordinances, judicial
decisions, administrative decisions, building permits, development permits, certificates of
occupancy, or other requirements of any Governmental Authority.

“T oan Agreement” means the Loan Agreement dated of even date herewith executed by
Mortgagor and Mortgagee.

“T oan Documents” means all documents evidencing the Loan or delivered in connection
with the Loan, whether entered into at the closing of the Loan or in the future, but not
including the Commitment.

“Mohikly Escrow Payment” means the sum of the Monthly Imposition Requirement, the
Monthiy nsurance Premium Requirement, and the Monthly Reserve Requirement.

“Monthly Imy.csition Requirement™ means one-twelfth of the annual amount that
Mortgagee estiniatcs (based on available historical data and, if future Impositions are as

yet undetermined, <ii a 5% annual inflation factor) will be required to permit the timely
payment by Mortgage: 0. tiose Impositions that Mortgagee elects, from time to time, to
pay from the Escrow Fund.

“Monthly Insurance Premium Reynirement” means one-twelfth of the annual amount that
Mortgagee estimates (based on availahle historical data and using, if future Insurance
Premiums are as yet undetermined, a 5%-inflation factor) will be required to permit the
timely payment of the Insurance Premiums hy Mortgagee.

“Monthly Reserve Requirements” means the a:ocunt that Mortgagee estimates will, over
the subsequent twelve months, result in the accuipulation of a surplus in the Escrow Fund
equal to one-sixth of the sum of the Annual Imposition Requirement and the Annual
Insurance Premium Requirement.

“Note” means the promissory note made by Benack, L.L.C. dated August 31, 1998, as
assumed by Mortgagor pursuant to a Mortgage Loan Assumpticn Agreement dated
December 10, 2002, to evidence the Indebtedness in the original princinal amount of
$16,000,000, together with all extensions and modifications.

“Notice” means a notice given in accordance with the provisions of Subsection 24.11.

“Qbligations” means all of the obligations required to be performed under the terms and
conditions of any of the Loan Documents by any person other than the Mortgagee.

“Obligor” means Mortgagor or any other natural person, trust or business organization
that is liable under the Loan Documents for the payment of any portion of the
Indebtedness, or the performance of any other Obligation, under any circumstances.

“Permitted Encumbrances” means (A) the lien of taxes and assessments not yet duc and
payable and (B) those matters of public record listed as special exceptions in the
-7
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Mortgagee's title insurance policy insuring the priority of this Mortgage.

“Personal Property” means (A) all materials, appliances, equipment or items located at
the Real Property now or in the future and that may be incorporated in the Real Property
through construction, attachment, or installation, and that are used, or are capable of
being used, in the operation of the Real Property as commercial real estate, including (i)
appliances, equipment or items required under any lease to be provided by Mortgagor to
any tenant, (ii) materials or equipment for use in the maintenance, alteration, landscaping
or repair of the Real Property, including snow removal, lawn, landscaping, irrigation,
security, incineration, and hazardous waste storage, monitoring, testing, containment or
abaterient supplies and equipment, (iii) electrical lights and fixtures (whether or not
permanently wired), backup generators and related fuel storage and delivery systems, (iv)
rugs, carpeting, office furnishings, art work, decorations, window treatments and
equipment-iosated in any on-site leasing office, located in any lobby, hall or other
common area, 0. 2sed in connection with any “executive suites” operation, (v) vehicles
used to transport jirospective tenants or to maintain or operate the Real Property, (vi)
components of heaung, ventilation and air conditioning systems and air quality testing
equipment, (vii) spare i 2etached parts for elevators, escalators or other mechanical
systems, (viii) all site or buildinig plans and specifications, construction records, and
architectural or engineering dizwings relating to the Real Property, (ix) sewer or septic
system components, (x) water wells, vhether for purposes of water supply or
groundwater testing or sampling, (xi] components of plumbing and water conditioning
systems, (xii) firefighting, sprinkler or ¢the: fire safety equipment, (xiii) central teiephone
switches, antennae, satellite dishes or othe: telecommunication equipment, and (xiv)
video conferencing equipment, audio equipnrert and cable television distribution
systems; and (B) the Assigned Rights and the Ascigned Accounts, to the extent that they
comprise personal property subject to the Code.

“Property” means the Real Property, the Personal Propciiy, the Leases, the Rents, the
Assigned Rights, the Assigned Accounts, the Condemnation Proceeds and the Insurance
Proceeds.

“Real Property” means the Land, the Improvements, the Fixtures, and ali of Mortgagor’s
right, title and interest to all appurtcnant rights, privileges, tenements, Licieditaments,
easements, or other interests that run with the Land, including any Appurtépant
Easements, benefits of railroad sidings, drainage rights, sewer rights and rights oI ingress
and egress.

“Rents” means all rents, income, receipts, issues and profits and other benefits paid or
payable for using, leasing, licensing, possessing, operating from or in, residing in, selling,
mining, extracting minerals from, or otherwise enjoying the Real Property, whether
presently existing or arising in the future, to which Mortgagor may now or hereafter
become entitled or may demand or claim, including security deposits, amounts drawn
under letters of credit securing tenant obligations, minimum rents, additional rents,
parking revenues, deficiency rents, termination payments, space contraction payments,
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liquidated damages following default under a Lease, premiums payable by tenants upon
their cxercise of cancellation privileges, proceeds from lease guarantees, proceeds
payable under any policy of insurance covering loss of rents resulting from
untenantability caused by destruction or damage to the Real Property, all rights and
claims of any kind which Mortgagor has or may in the future have against the tenants
under the Leases, lease guarantors, or any subtenants or other occupants of the Real
Property, all proceeds of any sale of the Real Property in violation of the Loan
Documents, any future award granted Mortgagor in any court proceeding involving any
tenant in any bankruptcy, insolvency, or reorganization proceedings in any state or
federal court, and any and all payments made by any tenant in lieu of rent.

TITLE

Mortgagor erresents to and covenants with Mortgagee and with its successors and
assigns that, at {!te point in time of the grant of the lien created by this Mortgage,
Mortgagor is wellseized of good and indefeasible estate to the Real Property, in fee
simple absolute, sudject to no lien or encumbrance except the Permitted Encumbrances.
Mortgagor has good and rierchantable title to the Personal Property, and has the
incontestable right to grant # Tiist priority security interest in the Personal Property, free
of any rights of lessors or of seliers under conditional sales contracts or other financing
arrangements. Mortgagor warrants this estate and title to Mortgagee and to its successors
and assigns forever, against all lawfui claims and demands. Mortgagor shall maintain
mortgagee title insurance from a solven carrier, covering the Real Property in an amount
at least equal to the amount of the Indebicciiess. This Mortgage is and shall remain a
valid and enforceable first lien on the Real Property, and if the validity or enforceability
of this first lien is attacked or called into question, Mortgagor shall diligently and
continuously defend it through appropriate proceedings. Should it fail to do so,
Mortgagee may at Mortgagor’s expensc take all necessury and proper action, including
the engagement and compensation of legal counsel, the picsecution or defense of
litigation, and the compromise or discharge of claims. Morigaser shall defend, indemnify
and hold Mortgagee harmless in any suit or proceeding brought \o challenge or attack the
validity, enforceability or priority of the lien granted by this Mortzuge. If a prior
construction, mechanics’ or materialmen’s lien on the Real Property ai1ses by operation
of statute during any construction or repair of the Improvements, Morigagor shall either
cause the lien to be discharged by paying when due any amounts owed to suckinersons,
or shall comply with Section 12 of this Mortgage.

REPRESENTATIONS AND WARRANTIES

Mortgagor (i) represents to Mortgagee, and to its successors and assigns, that the
following statements are true as of the date of this Mortgage, and (ii) warrants and
covenants to Mortgagee, and to its successors and assigns, that the following statements
shall remain true during the term of the Loan:

9.
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FORMATION AND EXISTENCE

Mortgagor is a real estate investment trust duly formed and validly existing under
the laws of the State of Maryland, is in good standing under, the laws of
Maryland, and has obtained all licenses and permits and filed all statements of
fictitious name and registrations necessary for the lawful operation of its business,

if any.

POWER AND AUTHORITY

Mortgagor has full power and authority to carry on its business as presently
conducted, to own the Property, to execute and deliver the Loan Documents, and
to perform its obligations under them.

DUE AUTHORIZATION

The Loan transaction and the performance of all of Mortgagor’s obligations under
the Loan Documents have been duly authorized by all requisite trust power and
authority, snd each individual executing any Loan Document on behalf of
Mortgagoi-lias been duly authorized to do so.

NO DEFAULT OR VIOZATIONS

The execution and performance of Mortgagor’s obligations under the Loan
Documents will not resuli i any breach of, or constitute a default under, any
contract, agreement, documiest-or other instrument to which Mortgagor is a party
ot by which Mortgagor may be hound or affected, and do not and will not violate
or contravene any law to which Morigagor is subject; nor do any such other
instruments impose or contemplate «py obligations which are or will be
inconsistent with the Loan Documents.

No FURTHER APPROVALS OR ACTIONS REQUIRED

No approval by, authorization of, or filing with any federal, state or municipal or
other governmental commission, board or agency o ather governmental authority
is necessary in connection with the authorization, execution and delivery of the

Loan Documents by Mortgagor.

DUE EXECUTION AND DELIVERY
Each of the Loan Documents to which Mortgagor is a party has beei duly

executed and delivered on behalf of Mortgagor.

LEGAL, BINDING, VALID AND ENFORCEABLE

Fach of the Loan Documents to which Mortgagor is a party constitutes the legal,
valid and binding obligation of Mortgagor, enforceable against Mortgagor in
accordance with its terms, except to the extent that its enforceability may be
limited by bankruptcy, insolvency, fraudulent conveyance, reorganization,
moratorium or similar laws affecting the enforceability of creditors’ rights
generally, or by equitable principles of general application (whether considered in

an action at law or in equity).
-10 -
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58  ACCURATE FINANCIAL INFORMATION
All financial information furnished by Mortgagor to Mortgagee in connection
with the assumption of the Loan is true, correct and complete in all material
respects and does not omit to state any fact or circumstance necessary to make the
statements in them not misleading, and there has been no material adverse change
in the financial condition of Mortgagor since the date of such financial
information.

59  COMPLIANCE WITH LEGAL REQUIREMENTS
All governmental approvals and licenses required for the conduct of Mortgagor’s
husiness and for the maintenance and operation of the Real Property in
campliance with applicable law are in full force and effect, and the Real Property
i5 cirrently being operated in compliance with the Legal Requirements in all
mgzierial respects.

5.10 CONTRAC7S/AND FRANCHISES
All contracis and franchises for the conduct of the Mortgagor’s business and for
the operation of ' Real Property in accordance with good commercial practice

are in force.

5.11 No CONDEMNATION PROCEEDING
The Mortgagor has no knowizdge of any present, pending or threatened

condemnation proceeding or award affecting the Real Property.

5.12  No CASUALTY
No damage to the Real Property by anyirz or other casualty has occurred and

remained unrepaired.

5.13 COMPLETE LOTS AND TAX PARCELS
The Land is comprised exclusively of tax parcels that are entirely included within
the Land, and, if the Land is subdivided, of subdivision ots that are entirely
included within the Land.

5.14  COMMERCIAL PROPERTY
The Real Property is commercial and is NOT HOMESTEAD PROTERTY of the

Mortgagor ot of the spouse of any person named as Mortgagor.

5.15 PERFORMANCE OF OBLIGATIONS UNDER DEVELOPMENT AGREEMENTS
All of the obligations of the owner of the Real Property under the Development
Agreements have been full and timely performed. The owner’s performance of
each of those obligations is complete and has been accepted by the related
governmental agency or utility company. There is no default under any of the
Development Agreements.
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STATUS OF CERTAIN TITLE MATTERS

Each of the Appurtenant Easements, REA’s, operating agreements, declarations,

and restrictive covenants listed as special exceptions in the Mortgagee's title ;
insurance policy insuring the priority of this Mortgage (a) is valid and in full force '
and effect, (b) has not been amended or supplemented, (c) requires no approval of

the Improvements that has not been obtained, (d) is free of defaults or alleged

defaults, (¢) does not give rise to any lien against the Real Property, or any right

to assert a valid notice or claim of such a lien, (f) does not provide for any

assessment against the Real Property that has not been paid in full, and (g) has not

been violated by the owner of the Real Property or, to the best of Mortgagor’s

rnowledge, by any tenant of the Real Property.

6. COVENANTS

6.1

6.2

6.3

PAYM3NT AND PERFORMANCE

Mortgagor shall pay the Indebtedness and perform all of its other obligations
under the Loan Documents, as and when the Loan Documents require such
payment and perioimance. |

PAYMENT OF IMPOSITIOME

The Mortgagor shall pay tlic, Impositions on or before the last day on which they
may be paid without penalty oz interest, and shall, within thirty days, furnish
Mortgagee with a paid receipt o7 a cancelled check as evidence of payment. If
Mortgagee does not receive suchcyidence, Mortgagee may secure it directly. If it
does so, Mortgagee will charge Mortgagor an administrative fee of $250 for
securing the evidence of payment. This-ec will be a demand obligation under the
terms of this Mortgage. The Mortgagor may meet the requirements of this
Subsection by remitting the Monthly Escrow Payments when due, by immediately
providing Notice to Mortgagee of any new Imposition or increased Imposition
unknown to Mortgagee, and by paying to Mortgagee or demand any amount
required to increase the Escrow Fund to an amount sufficient to permit Mortgagee
to pay all Impositions from the Escrow Fund on time. If Mcrigagor wishes to
contest the validity or amount of an Imposition, it may do so by complying with
Section 12. If any new Legal Requirement (other than a generai{ax on income or
on interest payments) taxes the Mortgage so that the yield on the lindcbtedness
would be reduced, and Mortgagor may lawfully pay the tax or reimbursc
Mortgagee for its payment, Mortgagor shall do so.

MAINTENANCE OF THE REAL PROPERTY

Mortgagor shall not commit or permit any waste of the Real Property as a
physical or economic asset, and agrees to maintain in good repair the
Improvements, including structures, roofs, mechanical systems, parking lots or
garages, and other components of the Real Property that are necessary or
desirable for the use of the Real Property, or which Mortgagor as landlord under
any Lease is required to maintain for the benefit of any tenant. In its performance
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of this obligation, Mortgagor shall promptly and in a good and workmanlike
manrner repair or restore, as required under Subsection 6.8, any elements of the
Improvements that are damaged or destroyed. The Mortgagor shall also replace
roofs, parking lots, mechanical systems, and other clements of the Improvements
requiring periodic replacement. The Mortgagor shall carry out such replacements
no less frequently than would any commercially reasonable owner intending to
maintain the maximum income-generating potential of the Real Property over its
reasonable economic life. Mortgagor shall not, without the prior written consent
of Mortgagee, demolish, reconfigure, or materially alter the Improvements, but
Mortgagee agrecs that any request for its consent to such an action shall be
deemed given if Mortgagee declines to respond within fifteen (1 5) Business Days
t2 any written request for such a consent, if the request is accompanied by all
riaferials required to permit Mortgagee to analyze the proposed action.

USE 0£'i HE REAL PROPERTY
The Mortgasor shall cause the Real Property to be used as an industrial property
and for no other-purpose.

LEGAL REQUIREMEN 1S
The Mortgagor shall comuply with all Legal Requirements relating to the Real
Property at all times.

COVENANTS REGARDING CERTA4N TITLE MATTERS

Mortgagor shall promptly pay, perform and observe all of its obligations under
the Appurtenant Easements, REA’s, operating agreements, declarations, and
restrictive covenants listed as special exceptions in the Mortgagee's title insurance
policy insuring the priority of this Mortgage, shall not modify or consent to the
termination of any of them without the prior wriitea consent of the Mortgagee,
shall promptly furnish Mortgagee with copies o al! notices of default under them,
and shall cause all covenants and conditions under them and benefiting the Real
Property to be fully performed and observed.

INDEPENDENCE OF THE REAL PROPERTY

The Mortgagor shall maintain the independence of the Real Properiy from other
land and improvements not included within or located on the Lanc. % fulfilling
this covenant, Mortgagor shall neither take any action which would raake it
necessary to own or control any property other than the Real Property irrorder to
meet the obligations of the landlord under any Lease, or in order to comply with
the Legal Requirements, nor take any action which would cause any land or
improvements other than the Land and the Improvements to rely upon the Land or
the Improvements for those purposes, nor impair the integrity of the Land as one
or more complete subdivided lots and tax parcels.

REBUILDING UPON CASUALTY AND REMEDIATION OF EFFECT OF CONDEMNATION
If a casualty occurs, Mortgagor shall repair or rebuild the Improvements. If any
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portion of the Real Property is taken by power of eminent domain, Mortgagor
shall remedy the effects of the taking. Any such repair, reconstruction or
remediation shall restore promptly the Real Property’s value and potential to
generate income in proportion to the amount of the Indebtedness remaining after
any application of Insurance Proceeds or Condemnation Proceeds to the
Indebtedness.

PERFORMANCE OF LANDLORD OBLIGATIONS

Mortgagor shall perform its obligations as landlord under the Leases, and shall
neither take any action, nor fail to take any action, if the action or failure would be
inconsistent with the commercially reasonable management of the Real Property
yor the purpose of enhancing its long-term performance and value. Mortgagor
shiail not, without Mortgagee’s written consent, extend, modify, declare a default
under, terminate, or enter into any Lease of the Real Property, except in
complisiiee with the Absolute Assignment of Leases and Rents.

FINANCIAL KEPORTS AND OPERATING STATEMENTS

(1)  Maintenancef Books and Records
During the term of the Loan, Mortgagor shall maintain complete and
accurate accountivzand operational records, including copies of all Leases
and other written comiracts relating to the Real Property, copies of all tax
statements, and evidence o support the payment of all material property-
related expenses.

(b)  Delivery of Financial and Propeity-Related Information
Within 120 days of the end of eact’o its fiscal years, or, if a Default
exists, on demand by the Mortgagee, the viortgagor shall deliver to
Mortgagee (A) copies of the financial staterrcnts of the Mortgagor, (B) a
complete and accurate operating statement {or the Real Property, and (C) a
complete rent roll, all in form satisfactory to the 2ortgagee. The rent roll
must be certified by the Mortgagor to be true and cotrect and must include
each tenant’s name, premises, square footage, rent (inclading percentage
rent and the basis for its calculation), lease expiration aats, venewal
options and related rental rates, delinquencies, vacancies, aud the
existence of any unsatisfied landlord obligations in respect of tzrant
improvements or other leasing costs. If Mortgagor fails to deliver the
items required in this Subsection, the Mortgagee may engage an
accounting firm to prepare the required items. In connection with the
engagement of this firm and its supervision, Mortgagor shall pay the
Mortgagee an administrative fee of $1000. The Mortgagor shall cooperate
fully with any investigative audit required to permit the accounting firm to
produce these items, and the fees and expenses incurred in connection
with their preparation shall be paid on demand by Mortgagor.
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(c)  Effect of Failure to Deliver Financial and Property Reporis
If no Default exists, and the Mortgagor fails to provide the financial and
property reports required under this Section within 120 days of the close
of any fiscal year, the Mortgagee will provide a Notice of this failure and a
thirty-day opportunity to cure. All monthly payments of principal and
interest under the Note that become due afier this cure period has elapsed
but before the reports are received by the Mortgagee must be accompanied
by a fee of .000834 times the principal balance of the Loan at the
beginning of the previous month, regardless of whether the Notice has
asserted that the failure constitutes a Default under this Mortgage. This fee
is to compensate the Mortgagee for (A) the increased risk resulting from
the Mortgagee’s inability to monitor and service the Loan using up-to-date
information and (B) the reduced value and liquidity of the Loan as a
financial asset.

(d)  Ccrtfication of Information
The fineacial and operating statements provided under this Subsection
need not; 25 an initial matter be certified by an independent certified
public accouitant as having been prepared in accordance with generally
accepted accountng principles, consistently applied, or, in the case of
financial statemers prepared on a cash or income tax basis, or of
operating statements, as not materially misleading based on an audit
conducted in accordance with generally accepted auditing standards. The
Mortgagor shall, however cenify that such statements are true and correct,
and Mortgagee expressly reserves the right to require such a certification
by an independent certified publicacrountant if a Default exists or if it has
reason to believe that any previousiv provided financial or operating
statement is misleading in any material [espect.

ESTOPPEL STATEMENTS

Upon request by the Mortgagee, Mortgagor shall, within te: Business Days of
Notice of the request, furnish to Mortgagee or to whom it may direct a written
statement acknowledging the amount of the Indebtedness and disclosing whether
any offsets or defenses exist against the Indebtedness. Thereafter. iviortgagor shall
be cstopped from asserting any other offsets or defenses alleged to kv arisen as
of the date of the statement.

PROHIBITION ON CERTAIN DISTRIBUTIONS

If Default exists under Subsection 10.2 or under any of Subparagraphs (b), (c),
(d), (e) or (f) of Subsection 10.4, Mortgagor shall not pay any dividend or make
any partnership, trust or other distribution, and shall not make any payment or
transfer any property in order to purchase, redeem or retire any interest in its
beneficial interests or ownership relating to the Real Property.

-15-

Benack Industrial Portfolio (Illinois)
AEGON Loan No. 87730
Mortgage and Security Agreement

~BALT1:4097787.v4
16895-195



0415433031 Page: 16 of 41

UNOFFICIAL COPY

INSURANCE REQUIREMENTS
At all times until the Indebtedness is paid in full, Mortgagor shall maintain insurance
coverage and administer insurance claims in compliance with this Section.

7.1 REQUIRED COVERAGES

(a)  All Risk/Open Perils Special Form Property
The Mortgagor shall maintain coverage of 100% of the replacement cost
of all insurable elements of the Real Property and of all tangible Personal
Property. If a coinsurance clause is in effect, an agreed amount
endorsement is required. Blanket policies must include limits by property
location. Coverage shall extend to the Real Property and to all tangible

Personal Property.

(b) (Eroad Form Boiler and Machinery
If zay such item is located on or about the Real Property, Mortgagor shall

maiitain this coverage, including a form of business income coverage.

(¢}  Flood
If the Real Praperty is located in a special flood hazard area according to

the most current fized insurance rate map issued by the Federal
Emergency Managenient Agency and if flood insurance is available,
Mortgagor shall maintair Tiood insurance coverage of all insurable
elements of Real Property-a=d of all tangible Personal Property.

(d)  Business Interruption
The Mortgagor shall maintain a form of business income coverage in the
amount of 80% of one year’s busiticss inzeme from the Property. Blanket
policies must include limits by property location.

(e) Commercial General Liability
The Mortgagor shall maintain such coverage (whick may be in the form of
umbrella/excess liability insurance) with a $1,000,600 combined single
limit per occurrence and a minimum aggregate limit 01'$2,020,000.

(] Liquor Liability
The Mortgagor shall maintain such coverage, if applicable law may
impose liability on those selling, serving, or giving alcoholic beverages to
others and if such beverages will be sold, served or given on the Real
Property by Mortgagor.

(g)  Elective Coverages
Mortgagee may require additional coverages appropriate to the property
type and site location. Additional coverages may include earthquake, mine
subsidence, sinkhole, personal property, supplemental liability, or
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coverages of other property-specific risks.

How MORTGAGEE SHOULD BE NAMED

On all property policies and coverages (including coverage against loss of
business income), Mortgagee must be named as “first mortgagee” under a
standard mortgage clause. On all liability policies and coverages, Mortgagee must
be named as an “additional insured.” Mortgagee should be referred to verbatim as
follows: “Peoples Benefit Life Insurance Company and its successors, assigns,
and affiliates; as their interest may appear; ¢/o AEGON USA Realty Advisors,
Inc.; Mortgage Loan Dept.; 4333 Edgewood Rd., NE; Cedar Rapids, Towa 52499-
5443

PATING
Esc1 insurance carrier must be rated A, Class X, or better by Best’s Rating
Service, without regard to its parent’s or any reinsurer’s rating.

DEDUCTIRLE
The maximum deductible on all coverages and policies is $25,000.

NOTICES, CHANGES AND RENEWALS

All policies must require'r5e insurance carrier to give Mortgagee a minimum of
thirty (30) days notice in thievent of cancellation or non-renewal. Mortgagor
shall report to Mortgagee immeriaizly any vacancy, change of title, tenant
occuparncy or use, physical damage;-additional improvements or other factors
affecting any insurance contract. A e<iginal or certified copy of each policy is
required upon renewal. If no such copy.is available, Mortgagee will accept a
binder or certificate for a period not to exceed 90 days. All binders, certificates of
insurance, and original or certified copies of politics must name Mortgagee as a
named insured, or as an additional insured, must insiude the complete and
accurate property address and must bear the originél signature of the issuing
insurance agent.

UNEARNED PREMIUMS

If this Mortgage is foreclosed, Mortgagee may at its discretion c2i2¢] any of the
insurance policies required under this Section and apply any unearsied premiums
to the Indebtedness.

FORCED PLACEMENT

If Mortgagor fails to comply with the requirements of this Section, the Mortgagee
may, at its discretion, procure any required insurance. Any premiums paid for
such insurance, or the allocable portion of any premium paid by Mortgagee under
a blanket policy for such insurance, shall be a demand obligation under this
Mortgage, and any unearned premiums under such insurance shall comprise
Insurance Proceeds and therefore a portion of the Property.
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8. INSURANCE AND CONDEMNATION PROCEEDS

8.1

8.2

8.3

ADJUSTMENT OF INSURANCE CLAIMS AND COMPROMISE OF CONDEMNATION
AWARDS

The Mortgagor may settle any insurance claim or condemnation proceeding if the
effect of the casualty or the condemnation may be remediated for $50,000 or less.
If a greater sum is required, Mortgagor may not settle any such claim or
proceeding without the advance written consent of Mortgagcee. If a Default exists,
Mortgagor may not settle any insurance claim or condemnation proceeding
without the advance written consent of Mortgagee.

IRECT PAYMENT TO MORTGAGEE OF PROCEEDS

I¥ine Insurance Proceeds received in connection with a casualty or the
Cordemnation Proceeds received in respect of a condemnation exceed $50,000,
or if there.is a Default, then such proceeds shall be paid directly to Mortgagee.
Mortgages shall have the right to endorse instruments that evidence proceeds
which it is-entitled to receive directly.

AVAILABILITY TO MGKTGAGOR OF PROCEEDS
The Mortgagor shalihavs the right to use the Insurance Proceeds or the
Condemnation Proceeds i vebuild the Improvements following a casualty, or to
remedy the effect on the kez! Property of any condemnation, if the amount
received is less than $480,000, provided (a) no condition of Default then exists,
(b) no Defanlt with respect to any payment obligation under any of the Loan
Documents shall have occurred during the preceding twelve months, (¢) no
nonmonetary default shall have occurred aad, following Notice, remained
uncured beyond the applicable cure perioc aiid (d) the proceeds received by
Mortgagee, together with any additional funds deposited with Mortgagee by
Mortgagor, are then sufficient, in Mortgagee’s discretion, to restore the
Improvements to their condition before the casualty;, ¢r.fo remedy the effect on
the Real Property of the condemnation. Mortgagee may serdition disbursements
on approval of plans and specifications, minimum disburssinant requirements,
submittal of certificates of occupancy and other appropriate evidence of
completion, updating of Mortgagee’s mortgagee title insurance coxerage to insure
the absence of construction, mechanics’ or materialmen’s liens, dispurcement on a
percentage of completion basis with a ten percent holdback on all dissvisements
pending final completion, and other customary safeguards for construction
lenders. All transactional expenses shall be paid by Mortgagor. If the amount
received in respect of a casualty or condemnation equals or exceeds $480,000,
then such proceeds may, at Mortgagor’s option, be used to rebuild or to remedy
subject to all of the provisions and procedures described above, but only if the
Loan-to-Value ratio of the Property on completion will be 75% or less, as
determined by Mortgagee based on its appraisal review, as determined by
repeating the appraisal procedure described in Section 4.2.1 of the Commitment.
If necessary, Mortgagor shall make a prepayment of the Loan, without premium,
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sufficient to achieve this Loan-to-Value ratio. The independent fee appraisal shall
be at Mortgagor’s expense, and Mortgagor shall pay Mortgagee an administrative
fee of $2,500 in connection with its review. Mortgagee may require that
Mortgagor deposit $10,000 with Mortgagee as security for these expenses or may
pay the fee appraiser’s and administrative fees from the proceeds at its sole
discretion,

Unless Mortgagor has the right to use the Insurance Proceeds or the
Condemnation Proceeds under the foregoing paragraph, Mortgagee may, in its
sole and absolute discretion, either apply them to the Loan balance or disburse
them for the purposes of repair and reconstruction, or to remedy the effects of the
candemnation. No prepayment premium will be charged on amounts applied to
réditce the principal balance of the Loan.

Escrow Ful'b

The Mortgagor shal! pay the Monthly Escrow Payment on the first day of every month,
commencing with-ifie month in which the first regular payment of principal and interest is
due. Any Monthly Escrow Payment received after the tenth day of the month in which it
is due shall be subject to a lxie sharge of five percent, which shall not be applied to the
Escrow Fund. Mortgagee shall %0ld Monthly Escrow Payments in an interest-bearing
fund from which Mortgagee wili pay on a timely basis those Escrow Expenses that
Mortgagee has anticipated will becziue payable on a regular basis during the Loan’s
term, and on which Mortgagee has based 115 determination of the Monthly Imposition
Requirement, the Monthly Insurance Preiium Requirement and the Monthly Reserve
Requirement. The Escrow Fund will be mairiained as an accounting entry in
Mortgagee’s general account, where it may be coramingled with Mortgagee’s other
funds. The Escrow Fund shall bear interest. The infersst rate will be the passbook rate of
interest at a bank in Cedar Rapids, Iowa at the end of th< interest accrual period. Interest
will be compounded annually based on the average monthly balance. Mortgagee may
reanalyze the projected Escrow Expenses from time to time apd shall advise Mortgagor
of any change in the amount of the Monthly Escrow Payment. Upea the foreclosure of
this Mortgage, the delivery of a deed in lieu of foreclosure, or the payoff of the Loan, the
Mortgagee shall apply amounts in the Escrow Fund, net of accrued Escrow Expenses, to
the Indebtedness. Mortgagee shall remit any amounts in excess of the Iigzetedness to
Mortgagor.

DEFAULT

10.1  EXISTENCE OF DEFAULT
A Default shall exist immediately upon the occurrence of any of the acts,
omissions or circumstances specified in Subsection 10.2 or in Subsection 10.4.
Upon the occurrence of any of the acts, omissions or circumstances specified in
Subsection 10.3, Mortgagee may deliver written Notice to Mortgagor of the
existence of such an act, omission or circumstance, and that such an act, omission
or circumstance shall constitute a Default under the Loan Documents unless the
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Mortgagor promptly initiates an effort to cure the potential Default, pursues the
cure diligently and continuously, and succeeds in effecting the cure within 120
days of its receipt of Notice. An additional period of 120 days is afforded in cases
where construction or repair is needed to cure the potential default, and the cure
cannot be completed within the first 120-day cure period. During the cure period,
the Mortgagor has the obligation to provide on demand satisfactory
documentation of its effort to cure, and, upon completion, evidence that the cure
has been achieved.

MONETARY DEFAULTS
A monetary default shall exist upon any of the following:

(4))  Monthly Principal and Interest Payments
The Mortgagor’s failure to pay, or to cause to be paid, any regular
sionthly payment of principal and interest under the Note or any required
Monthly Escrow Payment on or before the tenth day of the month in
wihich it is due.

(b)  Matured indelicdness
The Mortgagor’s-failure to pay, or to cause to be paid, the Indebtedness
when the Loan 1étures by acceleration under Section 16, because of a
transfer or encumbrai'ce under Section 13, or by lapse of time.

(¢c)  Demand Obligations
The Mortgagor’s failure to pay, or to cause to be paid within three
Business Days of Mortgagee’s démand, any other amount due under this
Mortgage or any of the other LoanDscuments.

CURABLE NONMONETARY DEFAULT
A curable nonmonetary default shall exist upon any o the following:

(a)  Entry of a Material Judgment
The entry of any judgment against Mortgagor or any other Obligor, if the
judgment may materially and adversely affect the value, vse-or operation
of the Real Property.

(b))  Failure of Warranty
Any representation made in Section 5 or warranted in any other Loan
Document shall become untrue or misleading in any material respect.

(¢c)  Other Defaults
The Mortgagor’s failure to observe any promise or covenant made in this
Mortgage, if the failure is not described in Subsection 10.2, in Subsection
10.4, or elsewhere in this Subsection 10.3. Default under other Loan
Documents, or the existence of a “Default” as defined in any Loan
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Document, unless the “Default” is monetary in nature or is expressly
described elsewhere in this Mortgage.

INCURABLE NONMONETARY DEFAULT
An incurable nonmonetary default shall exist upon any of the following:

(a)  Material Untruth or Misrepresentation
Mortgagee's discovery that any representation made by the Mortgagor or
by any other Obligor in any Loan Document in connection with the Loan
was untrue or misleading in any material respect at the time it was made.

b)  Due on Sale or Encumbrance
The occurrence of any sale, conveyance, transfer or vesting that would
result in the Loan becoming immediately due and payable at Mortgagee’s
option under Section 13.

{c) Veliitary Bankruptcy Filing
The filing'by: Mortgagor of a petition in bankruptey or for relief from
creditors ander-any present or future law that affords general protection
from creditors

(d)  Involuntary Bankruptiy or Similar F iling
The Mortgagor or any other Obligor becomes the subject of any petition or
action seeking to adjudicate it bankrupt or insolvent, or seeking
liquidation, winding up, recrgpaization, arrangement, adjustment,
protection, relief, or compositionof it or its debts under any law relating to
bankruptcy, insolvency or reorgaiiization or relief, or that may resultin a
composition of its debts, provide foi the marshaling of its assets for the
satisfaction of Mortgagor’s or such other Obligor’s debts, or result in the
judicially ordered sale of the its assets for the purpose of satisfying its
obligations to creditors, unless a motion for the dismissal of the petition or
other action is filed within ten days and results ir. ite dismissal within sixty
days of the filing of the petition or other action.

(e)  Insolvency
The failure of the Mortgagor or of any other Obligor generaily to pay its
debts as they become due, its admission in writing to an inability s0 to pay
its debts, the making by Mortgagor or of other Obligor of a general
assignment for the benefit of creditors, or a judicial determination that the
Mortgagor or any other Obligor is insolvent.

H Receivership

The appointment of a receiver or trustee to take possession of any of the
assets of Mortgagor.
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(g)  Levyor Attachment
The taking or seizure of any material portion of the Property under levy of

execution or attachment,

(h)  Lien
The filing against the Real Property of any lien or claim of lien for the
performance of work or the supply of materials, or the filing of any
federal, state or local tax lien against Mortgagor or any other Obligor, or
against the Real Property, unless the Mortgagor promptly complies with
Section 12 of this Mortgage.

() Death, Dissolution or Liquidation
The dissolution or liquidation of the Mortgagor, or the cessation of its
legal existence, (unless resulting in a Permitted Transfer).

) Otker Loan Documents

The existrnse of any default under the Loan Agreement or under any other
Loan Documext provided the required notice of such default has been
given and any applicable cure period has expired.

RIGHT TO CURE

Upon Default or upon the failure of Morgagor, following a Notice given under
Subsection 10.3, to diligently pursue the.cure of any act, omission or circumstance that
may cause Default, Mortgagee shall have the right to cure the Default or the act, omission
or circumstance. The expenses of doing so shail e part of the Indebtedness, and
Mortgagor shall pay them to Mortgagee on demand,

CONTEST RIGHTS

Mortgagor may secure the right to contest Impositions and construction, mechanics’ or
materialmen’s liens, through appropriate proceedings conducier1n good faith, by either
(A) depositing with Mortgagee an amount equal to 125% of the ‘amcunt of the Imposition
or the lien, or (B) obtaining and maintaining in effect a bond issued by a-surety
acceptable to Mortgagee, in an amount equal to the greater of (i) the amount of a required
deposit under clause (A) above and (i1) the amount required by the surety ot by the court
in order to obtain a court order staying the foreclosure of the lien pending resolution of
the dispute, and relcasing the lien of record. The proceeds of such a bond must be payable
directly to Mortgagee. The surety issuing such a bond shall be acceptable to Mortgagee in
its sole discretion. After such a deposit is made or bond issued, the Mortgagor shall
promptly commence the contest of the lien and continuously pursue that contest in good
faith and with reasonable diligence. If the contest of the related Imposition or lien is
unsuccessful, any deposits or bond proceeds shall be used to pay the Imposition or to
satisfy the obligation from which the lien has arisen. Any surplus shall be refunded to
Mortgagor.
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DUE ON TRANSFER OR ENCUMBRANCE

Upon the sale of any portion of the Real Property, or upon any other conveyance, transfer
or vesting of any direct or indirect interest in Mortgagor or the Property, including (i) the
direct or indirect transfer of, or the granting of a security interest in, the ownership of
Mortgagor, (i) any encumbrance (other than a Permitted Encumbrance) of the Real
Property (unless the Mortgagor contests the encumbrance in compliance with Section 12)
and (iii) the granting of any security interest in the Property, the Indebtedness shall, at
Mortgagee’s option, become immediately due and payable without Notice.

PERMITTED TRANSFERS
Mortgagor shall have no right to sell or transfer the Property during the term of the Loan,
except as otherwise provided in the Assumption Agreement.

NOTICE O ABSOLUTE ASSIGNMENT OF LEASES AND RENTS

Under the Absolute Assignment of Leases and Rents, Mortgagor has assigned to
Mortgagee, and to'17s successors and assigns, all of Mortgagor’s right and title to, and
interest in, the Leases, including all rights under the Leases and all benefits to be derived
from them. The rights ‘assigned include all authority of Mortgagor to modify or terminate
Leases, or to exercise any reinedies, and the benefits assigned include all Rents. This
assignment is present and absolute, but under the terms of the Absolute Assignment of
Leases and Rents, Mortgagee has granted the Mortgagor a conditional license to collect
and use the Rents, and to exercise the rights assigned, in a manner consistent with the
Obligations. Mortgagee may, however, ierininate the license by written Notice upon
cither (i) Default or (ii) the occupancy of rioe than one-half of the leasable space in the
Improvements by a single tenant that is the subizct of a petition under the Bankruptcy
Code, that has threatened to file such a petition; o *vhose insolvency is imminent, If the
license to collect Rents is terminated under claus¢ (i1)-and there is no Default, then
Mortgagee collects the Rents directly, applies them to tiat portion of the Indebtedness
then due and payable, and promptly remits any excess ameunt to Mortgagor. Mortgagor
agrees to collect in trust for Mortgagee any Rents remitted to Mortgagor after the
expiration or termination of Mortgagor’s license to collect the kents. Mortgagor further
agrees to pay any such Rents to Mortgagee promptly after they ars received.

ACCELERATION
Under the terms of the Note, if a Default exists, Mortgagee may, at its optioz.without
Notice to Mortgagor, declare the Indebtedness to be immediately due and payakie.

RIGHTS OF ENTRY AND TO OPERATE

17.1 ENTRY ON REAL PROPERTY
If a Default exists, Mortgagee may without Notice enter upon the Real Property
and take exclusive possession of the Real Property and of all books, records and
accounts, all without Notice and without being guilty of trespass. If Mortgagor
remains in possession of all or any part of the Property after Default and without
Mortgagee’s prior written consent, Mortgagee may, without Notice to Mortgagor,
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invoke any and all legal remedies to dispossess Mortgagor.

17.2  OPERATION OF REAL PROPERTY
Following Default, Mortgagee may hold, lease, manage, operate or otherwise use
or permit the use of the Real Property, either itself or by other persons, firms or
entities, in such manner, for such time and upon such other terms as Mortgagee
may deem to be prudent and reasonable under the circumstances (making such
repairs, alterations, additions and improvements thereto and taking any and all
other action with reference thereto, from time to time, as Mortgagee deems
necessary or desirable), and apply all Rents and other amounts collected by
Mortgagee in accordance with the provisions of the Absolute Assignment of
I.eases and Rents.

RECEIVERSHIP

Following D¢fult, Mortgagee may apply to a court of competent jurisdiction for the
appointment of a zezeiver of the Property, without Notice to Mortgagor whether or not
the value of the Priperty exceeds the Indebtedness, whether or not waste or deterioration
of the Real Property hasozcurred, and whether or not other arguments based on equity
would justify the appointmeit; Mortgagor irrevocably consents to such an appointment.

Any such receiver shall have ail'lie rights and powers customarily given to receivers in
Illinois, including the rights and pur/ers granted to Mortgagee by this Mortgage, the
power to maintain, lease and operate the Keal Property on terms approved by the court,
and the power to collect the Rents and app!y them to the Indebtedness or otherwise as the
court may direct. Once appointed, a receiver in2y at Mortgagee’s option remain in place
until the Indebtedness has been paid in full.

FORECLOSURE

Upon the occurrence of a Default, Mortgagee may imn.ediziely proceed to foreclose the
lien of this Mortgage against all or part of the Real Property t'y judicial or nonjudicial
foreclosure in accordance with the laws of Illinois and may purzue any other remedy
available to commercial mortgage lenders under the laws of Illinois,

WAIVERS

To the maximum extent permitted by law, Mortgagor irrevocably and uncenditionally
WAIVES and RELEASES any present or future rights (a) of reinstatement cr redemption
(b) that may exempt the Property from any civil process, (c) to appraisal or valuation of
the Property, (d) to extension of time for payment, (e) that may subject Mortgagee’s
exercise of its remedies to the administration of any decedent’s estate or to any partition
or liquidation action, (f) to any homestead exemption, (g) to notice of acceleration or
notice of intent to accelerate, and () that in any way would delay or defeat the right of
Mortgagee to cause the sale of the Real Property for the purpose of satisfying the
Indebtedness. Mortgagor agrees that the price paid at a lawful foreclosure sale, whether
by Mortgagee or by a third party, and whether paid through cancellation ofallora
portion of the Indebtedness or in cash, shall conclusively establish the value of the Real
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Property.

EXCULPATION CLAUSE AND CARVEOUT OBLIGATIONS.

Mortgagee agrees that it shall not seek to enforce any monetary judgment with respect to
the indebtedness evidenced by the Note against Mortgagor except through recourse to the
Property, unless the obligation from which the judgment arises is a Carveout Obligation.
The Carveout Obligations include (i) the obligation to repay any portion of the
indebtedness evidenced by the Note that arises from a Carveout, (ii) the obligation to
repay the entire indebtedness evidenced by the Note, if Mortgagee’s exculpation of the
Mortgagor from personal liability under this Section has become void, (iii) the obligation
to indzmnify the Mortgagee in respect of its actual damages suffered in connection with a
Carveuut, and (iv) the obligation to hold the Mortgagee harmless from and against any
claims, judzments, causes of action or proceedings arising from the Carveouts. The
Carveouts inciude: fraud or material written misrepresentation; waste of the Property
(which shall Le Jzfined to include damage, destruction or disrepair of the Real Property
caused by a wilifiii ct or grossly negligent omission of the Mortgagor, but to exclude
ordinary wear and tear in the absence of gross negligence); misapplication of tenant
security deposits, Insuraitoe Proceeds or Condemnation Proceeds; failure to pay property
taxes, assessments or other !ienable Impositions; failure to pay to Mortgagee all Rents,
income and profits, net of reaspuable and customary operating expenses, received in
respect of a period when the Loar 1¢ in Default; the out-of-pocket expenses of enforcing
the Loan Documents following Defazit, not including expenses incurred after the
Mortgagor has agreed in writing to the ‘ransfer of title to Mortgagee by Mortgagee’s
choice of either an uncontested foreclosure o delivery of a deed in lieu of foreclosure;
terminating or amending a Lease in violation of the Loan Documents; any presence or
release of hazardous substances; and any loss iicur=2d by the Mortgagee arising as a
result of the failure of Prairic Packaging (“Tenant "Ys-enter into a Subordination, Non-
Disturbance and Attornment Agreement with the Mortgagee which provides that,
following Mortgagee’s acquisition of title to the Real Property by foreclosure or deed in
lieu of foreclosure, the Mortgagee’s liability to Tenant is limifed to the value of the
Mortgagee’s interest in the Real Property.

Mortgagee’s limited exculpation of Mortgagor from personal liability tor the repayment
of the Indebtedness shall be void without Notice (as defined in the Morigags) if
Mortgagor (a) voluntarily transfers or encumbers the Property in violation e the Loan
Documents, or (b) files a voluntary petition for reorganization under the Bankipicy
Code and has not offered, prior to the filing, to enter into the Mortgagee’s choice of either
an agreement to permit an uncontested foreclosure, or an agreement to deliver a deed in
lieu of foreclosure within sixty days of Mortgagee’s acceptance of the offer. Following
Mortgagee’s acceptance of such an offer, default by the Mortgagor in fulfilling the terms
of the accepted offer shall trigger personal liability for the entire Indebtedness. No such
offer shall be conditioned on any payment by the Mortgagee, on the release of any
obligor from any Obligation, or on any other concession.
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The Mortgagor may also assume recourse liability under Loan Documents or
other agreements that expressly provide for such personal liability, and such Loan
Documents or agreements, if any, shall not be subject to exculpation from personal
liability.

SECURITY AGREEMENT AND FIXTURE FILING

22.1  DEFINITIONS .
“Account” shall have the definition assigned in the UCC.

“Bank” shall have the meaning assigned in the UCC.
“Chattel Paper” shall have the definition assigned in the UCC.

“Coomercial Tort Claim” shall have the definition assigned in the UCC.

“Deposit Arcount” shall have the definition assigned in the UCC.

“Document” shal'nave the definition assigned in the UCC.

“Equipment” shall havz the definition assigned in the UCC.

“Financing Statements” shaii itave the definition assigned in the UCC.

“General Intangibles” shall have ih¢ definition assigned in the UCC.

“Goods” shall have the definition assigried in the UCC. “Goods” include all
detached Fixtures, items of Personal Propcrty that may become Fixtures, property
management files, accounting books and records, veports of consultants relating to
the Real Property, site plans, test borings, envircrmental or geotechnical surveys,
samples and test results, blueprints, construction and shop drawings, and plans
and specifications.

“Instrument” shall have the definition assigned in the UCC.
“Investment Property” shall have the definition assigned in the UCT

“] etter of Credit” shall have the definition assigned in the UCC.

“Letter of Credit Rights” shall have the definition assigned in the UCC.

“Money Collateral” means all money received in respect of Rents.

“Personal Property” means Accounts, Chattel Paper, Commercial Tort Claims,
Deposit Accounts, Documents, Equipment, Goods, Instruments, General
Intangible Collateral, Investment Property, Letter of Credit Rights, Letters of
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Credit, and Money Collateral.
“Proceeds” shall have the meaning assigned in the UCC.
“UCC” means the Uniform Commercial Code as adopted in Illinois.

CREATION OF SECURITY INTEREST

This Mortgage shall be self-operative and shall constitute a Security Agreement
pursuant to the provisions of the UCC with respect to the Personal Property. The
Mortgagor, as debtor, hereby grants the Mortgagee, as secured party, for the
surpose of securing the Indebtedness, a security interest in the Accounts, Chattel
Psper, Commercial Tort Claims, Deposit Accounts, Documents, Equipment,
Gurds, Instruments, General Intangibles, Investment Property, Letter of Credit
Rigtits, Letters of Credit, and Money, in the accessions, additions, replacements,
substitutiors and Proceeds of any of the foregoing items of collateral located on
or arising .04t of or related to the Property. Upon Default, the Mortgagee shall
have the rights'ard remedies of a secured party under the UCC as well as all other
rights and remedies #vailable at law or in equity, and, at the Mortgagee’s option,
the Mortgagee may also invoke the remedies provided elsewhere in this Mortgage
as to such Property. The tfortgagor and the Mortgagee agree that the rights
granted to the Mortgagee as secured party under this Section 22 are in addition to
rather than a limitation on any ofiiie Mortgagee’s other rights under the Mortgage
with respect to the Property.

FILING AUTHORIZATION

The Mortgagor irrevocably authorizes the Miortgagee to file, in the appropriate
locations for filings of UCC financing statemerts iri.any jurisdictions as the
Mortgagee in good faith deems appropriate, such iiiancing statements and
amendments as the Mortgagee may require in order to perfect or continue this
security interest, or in order to prevent any filed financirg statement from

becoming misleading or from losing its perfected status.
ADDITIONAL SEARCHES AND DOCUMENTATION

Mortgagor shall provide to Mortgagee upon request, certified copies of ary
searches of UCC records deemed necessary by Mortgagee to confirm the first
priority status of its security interest in the Personal Property, to gether with copies
of all documents or records evidencing security interests disclosed by such
searches. Unless Mortgagee has reason to question the priority status of its
security interest in the Personal Property, Mortgagor shall not be required to
provide such UCC searches and copies of documents disclosed by such searches
more than one time each year.
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22.5 CosTs

The Mortgagor shall pay all filing fees and costs and all reasonable costs and
expenses of any record searches (or their continuations) as the Mortgagee may

require.

22.6 REPRESENTATIONS, WARRANTIES, AND COVENANTS OF THE MORTGAGOR
(a)  Ownership of the Personal Property

All of the Personal Property is, and shall during the term of the Loan
continue to be, owned by the Mortgagor, and is not the subject matter of
any lease, control agreement or other instrument, agreement or transaction
whereby any ownership, security or beneficial interest in the Personal
Property is held by any person or entity other than the Mortgagor, subject ‘
only to (1) the Mortgagee’s security interest, (2) the rights of tenants

occrpying the Property pursuant to Leases approved by the Mortgagee,

and (3)thz Permitted Encumbrances.

(b)  No Other Identitv ‘

The Mortgagor represénts and warrants that the Mortgagor has not used or

operated under any other name or identity for at least five (5) years, The

Mortgagor covenants and agrees that Mortgagor will furnish Mortgagee ‘
with notice of any change in it name, form of organization, or state of ‘
organization within thirty (30)-dzys prior to the effective date of any such |
change.

(¢)  Location of Equipment
All Equipment is located on the Land.

(d)  Removal of Goods

The Mortgagor will not remove or permit to be removed any.item included
in the Goods from the Land, unless the same is replaced in'the-crdinary
course of business immediately with unencumbered Goods (1 vt » quality
and value equal or superior to that which it replaces and (2) which is
located on the Land. All such replacements, renewals, and additions shall
become and be immediately subject to the security interest of this
Mortgage.

(e) Proceeds

The Mortgagor may, without the Mortgagee’s prior written consent,
dispose of Goods in the ordinary course of business, provided that,
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following the disposition, the perfection of the Mortgagee’s security
interest in the Proceeds of the disposition will continue under §9-315(d) of
the UCC. The Mortgagor shall not, without the Mortgagee’s prior written
consent, dispose of any Personal Property in any other manner, except in
compliance with Paragraph (d) of this Subsection 22.6.

22.7 FIXTURE FILING

This Mortgage constitutes a financing statement filed as a fixture filing in
the Official Records of the County Clerk of Cook County, Illinois with
respect to any and all fixtures comprising Property. The “debtor” is
CenterPoint Properties Trust, a Maryland real estate investment trust, the
“secured party” is Peoples Benefit Life Insurance Company, an lowa
corporation, the collateral is as described in Subsection 22.1 above and the
granting clause of this Mortgage, and the address of the debtor and
secured party are the addresses stated in Subsection 24.11 of this
Murtgage for Notices to such parties. The federal identification number of
the debtor 16°36-3910279. The owner of record of the Real Property is
CenterPoint Properties Trust.

23. ENVIRONMENTAL MATTERS

23.1 REPRESENTATIONS
The Mortgagor represents as foliows:

(a)  No Hazardous Substances
To the best of Mortgagor’s knowiedge as a duly diligent property owner,
and except as disclosed in the ESA; no release of any Hazardous
Substance has occurred on or about the Real Property in quantities or at
concentration levels that would be expected 1o give rise to response action.

()  Compliance with Environmental Laws
The Real Property and its current use and presently antizipated uses
comply with all Environmental Laws, including those ceouiting permits,
licenses, authorizations, and other consents and approvals.

(c)  No Actions or Proceedings
No governmental authority or agency has commenced any action,
proceeding or investigation based on any suspected or actual violation of
any Environmental Law on or about the Real Property. To the best of
Mortgagor’s knowledge as a duly diligent property owner, no such
authority or agency has threatened to commence any such action,
proceeding, or investigation.
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COVENANTS
Mortgagor covenants as follows:

(a)  Compliance with Environmental Laws
Mortgagor shall, and Mortgagor shall cause all employees, agents,
contractors, and tenants of Mortgagor and any other persons present on or
occupying the Real Property, to keep and maintain the Real Property in
compliance with all Environmental Laws.

(b)  Notices, Actions and Claims
The Mortgagor shall immediately advise Mortgagee in writing of (i} any
notices from any governmental or quasi-governmental agency or authority
of violation or potential violation of any Environmental Law received by
Mortgagor, (ii) any and all enforcement, cleanup, removal or other
governmental or regulatory actions instituted, completed or threatened
puzsnant to any Environmental Law, (iii) all claims made or threatened by
ariy third party against Mortgagor or the Real Property relating to damage,
contributio:,; cost recovery, compensation, loss or injury resulting from
any Hazardous Substances, and (iv) discovery by Mortgagor of any
occurrence or-cendition on any real property adjoining or in the vicinity of
the Real Propenty (ot could cause the Real Property to become
contaminated by or *viih Hazardous Substances.

MORTGAGEE’S RIGHT TO CONTRCL-CLAIMS

Mortgagee shall have the right (but it the obligation) to join and participate in,
as a party if it so elects, any legal procecdiags or actions initiated in connection

with any Hazardous Substances and to have its related and reasonable attorneys’
and consultants’ fees paid by Mortgagor upon d<inand.

INDEMNIFICATION

Mortgagor shall be solely responsible for, and shall indzmnify, defend, and hold
harmless Mortgagee and its directors, officers, employees, agents, successors and
assigns from and against, any claim, judgment, loss, damagg, detitand, cost,
expense or liability of whatever kind or nature, known or unknewr; contingent or
otherwise, directly or indirectly arising out of or attributable to the‘vse, generation
storage, release, threatened release, discharge, disposal or presence (whsiher prior
to or after the date of this Mortgage) of Hazardous Substances on, in, unider or
about the Real Property (whether by Mortgagor, a predecessor in title, any tenant,
or any employees, agents, contractor or subcontractors of any of the foregoing or
any third persons at any time occupying or present on the Real Property),
including;: (i) personal injury; (ii) death; (iii) damage to property; (iv) all
consequential damages; (v) the cost of any required or necessary repair, cleanup
or detoxification of the Real Property, including the soil and ground water thereof,
and the preparation and implementation of any closure, remedial or other required
plans; (vi) damage to any natural resources; and (vii) all reasonable costs and
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expenses incurred by Mortgagee in connection with clauses (i) through (vi),
including reasonable attorneys’ and consultants’ fees; provided, however, that
nothing contained in this Section shall be deemed to preclude Mortgagor from
seeking indemnification from, or otherwise proceeding against, any third party
including any tenant or predecessor in title to the Real Property. The covenants,
agreements, and indemnities set forth in this Section shall be binding upon
Mortgagor and its heirs, personal representatives, successors and assigns, and
shall survive repayment of the Indebtedness, foreclosure of the Real Property, and
Mortgagor’s granting of a deed to the Real Property in licu of foreclosure.
Payment shall not be a condition precedent to this indemnity. Any costs or
expenses incurred by Mortgagee for which Mortgagor is responsible or for which
Mortgagor has indemnified Mortgagee shall be paid to Mortgagee on demand,
with interest at the Default Rate from the date incurred by Mortgagee until paid in
fuli. 204 shall be secured by this Mortgage. Without the prior written consent of
Mortgagee, Mortgagor shall not enter into any settlement agreement, consent
decree, or other compromise in respect to any claims relating to Hazardous
Substances. :

ENVIRONMENTAL ATUDITS

If a Default exists, or-a'any time Mortgagee has reason to believe that a release of
Hazardous Substances may have occurred or may be likely to occur, Mortgagee
may require that Mortgagor tetain, or Mortgagee may retain directly, at the sole
cost and expense of Mortgagor, a lizensed geologist, industrial hygienist or an
environmental consultant acceptabie ‘o Mortgagee to conduct an environmental
assessment or audit of the Real Property. In the event that Mortgagee makes a
reasonable determination of the need for np-environmental assessment or audit,
Mortgagee shall inform Mortgagor (either oi2lly or in writing) that such a
determination has been made and, if requested ‘0 d» so by Mortgagor, give
Mortgagor a written explanation of that determinaticn before the assessment or
audit is conducted. Mortgagor shall afford any person conducting an
environmental assessment or audit access to the Real Property and all materials
reasonably requested. Mortgagor shall pay on demand the'cost and expenses of
any environmental assessment or audit obtained by Mortgagec. Mortgagor shall,
at Mortgagee’s request and at Mortgagor’s sole cost and expense, iz such
investigative and remedial measures determined by the geologist, hygienist or
consultant to be necessary to address any condition discovered by the assessment
or audit so that (i) the Real Property shall be in compliance with all
Environmental Laws, (ii) the condition of the Real Property shall not constitute
any identifiable risk to human health or to the environment, and (iii) the value of
the Real Property shall not be affected by the presence of Hazardous Substances.

MISCELLANEOQUS

24.1

SUCCESSORS AND ASSIGNS
All of the terms of the Loan Documents shall apply to, be binding upon and inure
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to the benefit of the heirs, personal representatives, successors and assigns of the
Obligors, or to the holder of the Note, as the case may be.

24.2  SURVIVAL OF OBLIGATIONS
Each and all of the Obligations shall survive the execution and delivery of the
Loan Documents and will continue in full force and effect until the latest of (a)
the date the Indebtedness has been paid in full and the Obligations have been
performed and satisfied in full, (b) the last date permitted by law for bringing any
claim or action with respect to which Mortgagee may seek payment or
indemnification in connection with the Loan Documents, and (c) the date on
which any claim or action for which Mortgagee seeks payment or indemnification
s fully and finally resolved and, if applicable, any compromise thereof of
judzment or award thereon is paid in full.

243 FURTHER ASSURANCES
Mortgagor, upon the request of Mortgagee, shall complete, execute, acknowledge,
deliver and record or file such further instruments and do such further acts as may
be necessary, desirable or proper to carry out more effectively the purposes of this
Mortgage, to subject atiy property intended to be covered by this Mortgage to the
liens and security interests it creates, to place third parties on notice of those liens
and security interests, o 1o vorrect any defects which may be found in any Loan
Document.

244 EXPENSES
Mortgagor shall pay all filing and recording fees, documentary stamps, intangible
taxes, and all expenses incident to the execution and acknowledgment of this
Mortgage, the Note or any of the other Loan DMocuments, any supplements,
amendments, renewals or extensions of any of flieia, or any instrument entered
into under Subsection 24.3. Mortgagor shall pay-orreimburse Mortgagee, upon
demand, for all costs and expenses, including appraisal-and reappraisal costs of
the Property and reasonable attorneys’ and legal assistzu(s’fees, which
Mortgagee may incur in connection with enforcement proceedings under the
Note, this Mortgage, or any of the other Loan Documents (inc’uding all fees and
costs incurred in enforcing or protecting the Note, this Mortgage, sr.any of the
other Loan Documents in any bankruptcy proceeding), and reasonabie-gttorneys’
and legal assistants’ fees incurred by Mortgagee in any other suit, actior, Jegal
proceeding or dispute of any kind in which Mortgagee is made a party or appears
as party plaintiff or defendant, affecting the Indebtedness, the Note, this
Mortgage, any of the other Loan Documents, or the Property, or required to
protect or sustain the lien of this Mortgage. Mortgagor shall be obligated to pay
(or to reimburse Mortgagee) for such fees, costs and expenses and shall indemnify
and hold Mortgagee harmless from and against any and all loss, cost, expense,
liability, damage and claims and causes of action, including reasonable attorneys’
fees, incurred or accruing by reason of Mortgagor’s failure to promptly repay any
such fees, costs and expenses. If any suit or action is brought to enforce or
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interpret any of the terms of this Mortgage (including any effort to modify or
vacate any automatic stay or injunction, any trial, any appeal, any petition for
review or any bankruptcy proceeding), the Mortgagee shall be entitled to recover
all expenses reasonably incurred in preparation for or during the suit or action or
in connection with any appeal of the related decision, whether or not taxable as
costs. Such expenses include attorneys’ fees, witness fees (expert or otherwise),
deposition costs, copying charges and other expenses. Whether or not any court
action is involved, all reasonable expenses, including the costs of searching
records, obtaining title reports, appraisals, environmental assessments, surveying
costs, title insurance premiums, and attorneys’ fees, incurred by Mortgagee that
are necessary at any time in Mortgagee’s opinion for the protection of its interest
or enforcement of its rights shall become a part of the Indebtedness payable on
deraand and shall bear interest from the date of expenditure until repaid at the
interest rate as provided in the Note.

24.5 RECORDDNG AND FILING
Mortgagor shall cause this Mortgage and all amendments, supplements, and
substitutions to-be recorded, filed, re-recorded and refiled in such manner and in
such places as Mortgagze may reasonably request. Mortgagor will pay all
recording filing, re-recording and refiling taxes, fees and other charges.

246 NO WAIVER
No deliberate or unintentional failure by Mortgagee to require strict performance
by Mortgagor of any Obligation shaii be deemed a waiver, and Mortgagee shall
have the right at any time to require sirict performance by Mortgagor of any
Obligation.

247 COVENANTS RUNNING WITH THE LAND
All Obligations are intended by the parties to be-and shall be construed as
covenants running with the Land.

24.8 SEVERABILITY
The Loan Documents are intended to be performed in accordarice,with, and only
to the extent permitted by, all applicable Legal Requirements. Aziv provision of
the Loan Documents that is prohibited or unenforceable in any jurisciction shall
nevertheless be construed and given effect to the extent possible. The-irwalidity or
unenforceability of any provision in a particular jurisdiction shall neither
invalidate nor render unenforceable any other provision of the Loan Documents in
that jurisdiction, and shall not affect the validity or enforceability of that provision
in any other jurisdiction. If a provision is held to be invalid or unenforceable as to
a particular person or under a particular circumstance, it shall nevertheless be
presumed valid and enforceable as to others, or under other circumstances.

249 USURY
The parties intend that no provision of the Note or the Loan Documents be
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interpreted, construed, applied, or enforced so as to permit or require the payment
or collection of interest in excess of the highest rate of interest (the “Maximum
Permitted Rate™) permitted to be paid or collected by applicable law with respect
to this transaction. In this regard, Mortgagor and Mortgagee each stipulate and
agree that it is their common and overriding intent to contract in strict compliance
with applicable usury laws. Accordingly, none of the terms of this Mortgage, the
Note or any of the other Loan Documents shall ever be construed to create a
contract to pay, as consideration for the use, forbearance or detention of money,
interest at a rate in excess of the Maximum Permitted Rate, and Mortgagor shall
never be liable for interest in excess of the Maximum Permitted Rate. Therefore,
(a) in the event that the Indebtedness and Obligations are prepaid or the maturity
«f the Indebtedness and Obligations is accelerated by reason of an election by
Mertgagee, unearned interest shall be canceled and, if theretofore paid, shall
either ke refunded to Mortgagor or credited on the Indebtedness, as Mortgagee
may elect;-(b) the aggregate of all interest and other charges constituting interest
under applicable laws and contracted for, chargeable or receivable under the Note
and the other L.oan Documents or otherwise in connection with the transaction
contemplated thiercoy shall never exceed the maximum amount of interest, nor
produce a rate in exCess of the Maximum Permitted Rate; and (c) if any excess
interest is provided for/orreceived, it shall be deemed a mistake, and the same
shall, at the option of Mortgagee, ¢ither be refunded to Mortgagor or credited on
the unpaid principal amount (if any), and the Indebtedness shall be automatically
reformed so as to permit only tte collection of the interest at the Maximum
Permitted Rate. Furthermore, if any rrnvision of the Note or any of the other Loan
Documents is interpreted, construed, ‘anplied, or enforced, in such a manner as to
provide for interest in excess of the Maxiiram Permitted Rate, then the parties
intend that such provision automatically shzii be deemed reformed retroactively
so as to require payment only of interest at the Maximum Permitted Rate. If, for
any reason whatsoever, interest paid or received during the full term of the
applicable Indebtedness produces a rate which exceeds the Maximum Permitted
Rate, then the amount of such excess shall be deemed credit=d retroactively in
reduction of the then outstanding principal amount of the 1ndebtedness, together
with interest at such Maximum Permitted Rate. Mortgagee shall credit against the
principal of such Indebtedness (or, if such Indebtedness shall have been paid in
full, shall refund to the payor of such interest) such portion of said inierzst as shall
be necessary to cause the interest paid to produce a rate equal to the Maximum
Permitted Rate. All sums paid or agreed to be paid to Mortgagee for the use,
forbearance or detention of money shall, to the extent permitted by applicable
law, be amortized, prorated, allocated and spread in equal parts throughout the
full term of the applicable Indebtedness, so that the interest rate is uniform
throughout the full term of such Indebtedness. In connection with all calculations
to determine the Maximum Permitted Rate, the parties intend that all charges be
excluded to the extent they are properly excludable under applicable usury laws,
as they from time to time are determined to apply to this transaction. The
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provisions of this Section shall control all agreements, whether now or hereafter
existing and whether written or oral, between Mortgagor and Mortgagee.

24.10 ENTIRE AGREEMENT
The Loan Documents contain the entire agreements between the parties relating to
the financing of the Real Property, and all prior agreements which are not
contained in the Loan Documents are terminated. The Loan Documents represent
the final agreement between the parties and may not be contradicted by evidence
of prior, contemporaneous, or subsequent oral agreements of the parties. There are
no unwritten oral agreements between the parties. The Loan Documents may be
amended, revised, waived, discharged, released or terminated only by a written
instrument or instruments executed by the party against whom enforcement of the
~mandment, revision, waiver, discharge, release or termination is asserted. Any
alléged amendment, revision, waiver, discharge, release or termination that is not
so doclurented shall be null and void.

24.11 NOTICES
In order for anv-dsmand, consent, approval or other communication to be
effective under the téttns of this Mortgage, “Notice” must be provided under the
terms of this Subseciion: All Notices must be in writing. Notices may be (a)
delivered by hand, (b) weusmitted by telecopy (with a duplicate copy sent by first
class mail, postage prepaid}; (v) sent by certified or registered mail, postage
prepaid, return receipt requested, o (d) sent by reputable overnight courier
service, delivery charges prepaid. Notices shall be addressed as set forth below:

If to Mortgagee:

Peoples Benefit Life Insurance Company
c/o Mortgagee USA Realty Advisors, Ine.
4333 Edgewood Road, N.E.

Cedar Rapids, Iowa 52499-5443

Attn: Mortgage Loan Department
Telecopy Number: (319) 369-2277
Reference: Loan #87730

If to Mortgagor:

CenterPoint Properties Trust

1808 Swift Drive

Oak Brook, Illinois 60523

Attn: Michael Mullen

Telecopy Number: (630) 586-8010
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With a copy to (only for Notices of Default):

Weinberg Richmond LLP

333 West Wacker Drive #1800
Chicago, lllinois 60606-1288

Attn: Barry Comin, Esq.

Telecopy Number: (312) 807-3903

Notices delivered by hand or by overnight courier shall be deemed given when
actually received or when refused by their intended recipient. Telecopied Notices
will be deemed delivered when a legible copy has been received (provided receipt
nas been verified by telephone confirmation or one of the other permitted means
of piving Notices under this Subsection). Mailed Notices shall be deemed
reczved three days after mailing. Either Mortgagee or Mortgagor may change its
addressJor Notice by giving at least fifteen Business Days’ prior Notice of such
change toihz other party.

COUNTERPARTS
This Mortgage may be executed in any number of counterparts, each of which
shall be an original, but.all of which together shall constitute but one instrument.

APPLICABLE LAW

This Mortgage will be interpreted; construed, applied, and enforced according to,
and will be governed by, the laws of the State of Illinois, without regard to any
choice of law principles which, buv-{o: this provision, would require the
application of the law of another juris@i<tinn and regardless of where executed or
delivered, where payable or paid, where a1y cause of action accrues in connection
with this transaction, where any action or other zicceeding involving this
Mortgage is instituted or pending, or whether the la'ws of the State of [llinois
otherwise would apply the laws of another jurisdictior. Mortgagor agrees that the
sole and exclusive forum for the determination of any 2¢tion relating to the
validity and enforceability of the Note, this Mortgage and tie other Loan
Documents, and any other instruments securing the Note shall be sither in an
appropriate court of the State of Illinois or the applicable United Giates District

Court.

SOLE BENEFIT

This Mortgage and the other Loan Documents have been executed for the sole
benefit of Mortgagor and Mortgagee and the successors and assigns of
Mortgagee. No other party shall have rights thereunder or be entitled to assume
that the parties thereto will insist upon strict performance of their mutual
obligations hereunder, any of which maybe waived from time to time. Mortgagor
shall have no right to assign any of its rights under the Loan Documents to any

party whatsoever.
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RELEASE OF CLAIMS

Mortgagor hereby RELEASES, DISCHARGES and ACQUITS forever
Mortgagee and its officers, directors, trustees, agents, employees and counsel (in
each case, past, present or future) from any and all Claims existing as of the date
hereof (or the date of actual execution hereof by Mortgagor, if later). As used
herein, the term “Claim” shall mean any and all liabilities, claims, defenses,
demands, actions, causes of action, judgments, deficiencies, interest, liens, costs
or expenses (including court costs, penalties, attorneys’ fees and disbursements,
and amounts paid in settlement) of any kind and character whatsoever, including
claims for usury, breach of contract, breach of commitment, negligent
misrepresentation or failure to act in good faith, in each case whether now known
or unknown, suspected or unsuspected, asserted or unasserted or primary or
cortingent, and whether arising out of written documents, unwritten undertakings,
codrs2 of conduct, tort, violations of laws or regulations or otherwise.

NO PARTERSHIP

Nothing cuntained in the Loan Documents is intended to create any partnership,
joint venture or-association between Mortgagor and Mortgagee, or in any way
make Mortgagee a co-principal with Mortgagor with reference to the Property.

PAYOFF PROCEDURES

If Mortgagor pays or causés “o be paid to Mortgagee all of the Indebtedness, then
Mortgagee’s interest in the Rea! Property shall cease, and upon receipt by
Mortgagee of such payment, Moiigagee shall either (a) release this Mortgage or
(b) assign the Loan Documents and eadorse the Note (in either case without
recourse or warranty of any kind) to a taksout lender, upon payment (in the latter
case) of an administrative fee of $750.

FUTURE ADVANCES

Under this Mortgage, “Indebtedness” is defined to include amounts advanced by
the Mortgagee in the future. Such advances include any adcitional disbursements
to Mortgagor (unless in connection with another, independcut mortgage
financing), as well as any amounts advanced to pay Impositiors, 15 cure Defaults,
or to pay the costs of collection and receivership. Accordingly, @iy such sums
shall be equally secured with, and have the same priority as, the Irnd<rtedness, and
shall be subject to all of the terms and provisions of this Mortgage. Hoy.eyer, the
Indebtedness secured by this Mortgage shall not exceed an amount equal to a
maximum principal balance of $16,000,000, plus accrued interest and advances
by Mortgagee in respect of Impositions, or to cure any Default. Mortgagor shall
pay any taxes that may be due in connection with any such future advance.

INTERPRETATION

fa)  Headings and General Application
The section, subsection, paragraph and subparagraph headings of this
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Mortgage are provided for convenience of reference only and shall in no
way affect, modify or define, or be used in construing, the text of the
sections, subsections, paragraphs or subparagraphs. If the text requires,
words used in the singular shall be read as including the plural, and
pronouns of any gender shall include all genders.

(b)  Sole Discretion
Mortgagee may take any action or decide any matter under the terms of
this Mortgage or of any other Loan Document (including any consent,
approval, acceptance, option, election or authorization) in its sole and
absolute discretion, for any reason or for no reason, unless the related
Loan Document contains specific language to the contrary. Any approval
or consent which the Mortgagee might withhold may be conditioned in

any way.

(c)  Rosult of Negotiations
This Mortgage results from negotiations between Mortgagor and
Mortgageeand from their mutual efforts. Therefore, it shall be so
construed, ard ot as though it had been prepared solely by Mortgagee.

(d)  Reference to Puiviculars
The scope of a genier::! statement made in this Mortgage or in any other
Loan Document shali net be construed as having been reduced through the
inclusion of references to-particular items that would be included within
the statement’s scope. Theretore, unless the relevant provision of a Loan
Document contains specific languzge to the contrary, the term “include”
shall mean “include, but shall not e limited to” and the term “including”
shall mean “including, without limitaticii.™

JOINT AND SEVERAL LIABILITY

If there is more than one individual or entity executirg tnis Mortgage as
Mortgagor, liability of such individuals and entities under, this Mortgage shall be
joint and several.

TIME OF ESSENCE
Time is of the essence of each and every covenant, condition and prévision of this
Mortgage to be performed by Mortgagor.

JURY WAIVER

Mortgagor hereby waives any right to a trial by jury in any action or proceeding
to enforce or defend any rights (i) under this Mortgage or any other Loan
Document or {ii) arising from any lending relationship existing in connection with
this Mortgage or any other Loan Document, and Mortgagor agrees that any such
action or proceeding shall be tried before a judge and not before a jury.
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RENEWAL, EXTENSION, MODIFICATION AND WAIVER

Mortgagee, at its option, may at any time renew or extend this Mortgage, the Note
or any other Loan Document. Mortgagee may enter into a modification of any
Loan Document without the consent of any person not a party to the document
being modified. Mortgagee may waive any covenant or condition of any Loan
Document, in whole or in part, at the request of any person then having an interest
in the Property or in any way liable for any part of the Indebtedness. Mortgagee
may take, release, or resort to any security for the Note and the Obligations and
may release any party primarily or secondarily liable on any Loan Document, all
without affecting any liability not expressly released in writing by Mortgagee.

(CUMULATIVE REMEDIES

Tvory right and remedy provided in this Mortgage shall be cumulative of every
othier right or remedy of Mortgagee, whether conferred by law or by grant or
contraci, and may be enforced concurrently with any such right or remedy. The
acceptance 4f the performance of any obligation to cure any Default shall not be
construed as a waiver of any rights with respect to any other past, present or
future Default. Mo Waiver in a particular instance of the requirement that any
Obligation be performed shall be construed as a waiver with respect to any other
Obligation or instance

TRANSFER OF OWNERSHIP

Mortgagee may, without notice; to 1ortgagor, deal with any person in whom
ownership of any part of the Reai Fr¢perty has vested, without in any way
vitiating or discharging Mortgagor trom liability for any of the Obligations.

NoO MERGER

Even though title to the Real Property may be held.in the future by Mortgagee, the
interest of the owner of the Real Property and the inerest of the holder of the title
or lien granted by this Mortgage shall at all times be separate, distinct and apart,
and shall in no event be merged by operation of law or othctwise, unless and until
all persons at the time having an interest in the Real Property =nd this Mortgage
shall join in the execution of a written instrument effecting such-ipctger of estates
(it being understood that this provision shall survive the payment in {1l of the
Indebtedness).
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IN WITNESS WHEREOF, Mortgagor has made and delivered this Mortgage as of this
day of May, 2004.

CENTERPOINT PROPERTIES TRUST, a

Maryland real estate investment trust

By:

Name: Rockford ©. 70

Title: ': tef 1:: g-
(e

Name: PAUL T AHERN
Title:__gpuer INVESTMENT OFFICER

4
STATE OF xS :
: . SS:
COUNTY OF WU </ :

Onthis_Jo dayof W ,5004[231‘01'6 me, a Notary Public in and for said
County and State, personally appear dm D M , the RO of
CENTERPOINT PROPERTIES TRUST, 2 Maryland real estate investment trust, who executed
the foregoing instrument as his/her free act arid“deed on behalf of said trust.

IN WITNESS WHEREOF, I have hereuttto set my hand and official seal.

\Dadax A Kooy

@tary Public 7% v

OFFICIAL SEAL
JENNIFER M KUBISZYN
NOTARY PUBLIC - STATE OF ALLINOIS
MY COMMISSION EXPIRES: 02-1007 n
: My Commission Expires: 1 o) (07

STATE ORGALIN 0w

. sS:
COUNTY OF W UL, '
Onthis O dayof m,ﬂJtA . 2004, before me, a Notary ublic *u.and for said
County and State, personally appeared‘J T Antun , the of

CENTERPOINT PROPERTIES TRUST, a Maryland real estate investment trust, whu cxecuted
the foregoing instrument as his/her free act and deed on behalf of said trust.

IN WITNESS WHEREOF, I have hercunto set my hand and official seal.

hfh%ummgﬂn

OFFICIAL SEAL

JENNIFER M KUBISZYN tary Public

NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES: 02-10407 My Commission Expires: 9 l fD}, [)/)
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Legal Description

PARCEL 1:

THAT PART OF THE SOUTH 1,103.0 FEET OF THE NORTH 1,303.0 FEET (MEASURED AT
RIGHT ANGLES) OF SECTION 29, TOWNSHIP 38 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT IN THE LINE 1,303.0 FEET SOUTH (MEASURED AT RIGHT ANGLES)
OF AND PARALLEL WITH THE NORTH LINE OF THE NORTHEAST Y OF SECTION 29,
AFORESAID; 2,218.0 FEET DUE WEST OF THE EAST LINE OF THE NORTHEAST Y OF
SECTION 29, AFORESAID; THENCE CONTINUING DUE WEST 500 FEET; THENCE DUE
NORTH 435.80 FEET; THENCE DUE EAST 185.08 FEET; THENCE DUE NORTH 56.70 FEET;
THENCE DUE £:AST 314.92 FEET TO A POINT IN THE WEST LINE OF SOUTH MASON
AVENUE 492.50 EET DUE NORTH OF THE POINT OF BEGINNING; THENCE DUE SOUTH
ALONG SAID WEST LINE OF SOUTH MASON AVENUE TO THE POINT OF BEGINNING; IN
COOK COUNTY, ILLINOIS.

PARCEL 2:

THAT PART OF THE SOUTH 1,143.0 FEET OF THE NORTH 1,303.0 FEET (MEASURED AT
RIGHT ANGLES) OF SECTION 29, TOWNSHIP 38 NORTH, RANGE 13, EAST OF THE THIRD

PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

COMMENCING AT A POINT IN THE LINE 1503.0 FEET SOUTH (MEASURED AT RIGHT
ANGLES) OF AND PARALLEL WITH THE NOF TH LINE OF THE NORTHEAST Y% OF SECTION
29, AFORESAID; 2218.0 FEET DUE WEST OF THE £AST LINE OF THE NORTHEAST % OF
SECTION 29 AFORESAID, THENCE CONTINUING LUE WEST 500.0 FEET; THENCE DUE
NORTH 435.80 FEET; THENCE DUE EAST 169.08 FEEF T%) THE POINT OF BEGINNING OF
LAND HEREIN DESCRIBED; THENCE DUE NORTH 32.0 “E£T; THENCE DUE EAST 16.0 FEET;
THENCE DUE SOUTH 32.0 FEET; THENCE DUE WEST 16.0 FEET TO THE POINT OF

BEGINNING; IN COOK COUNTY, ILLINOIS.

PARCEL 3:

PERPETUAL NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF PARCELS 1L AND 2 AS
CREATED BY DECL TON OF EASEMENT RECORDED ON A8
DOCUMENT NOH | 2 FOR INGRESS AND EGRESS OVER THE FOLLOWING
DESCRIBED REAL ESTATE:

THAT PART OF THE SOUTH 1103 FEET OF THE NORTH 1303 FEET (MEASURED AT RIGHT
ANGLES) OF SECTION 29 AFORESAID DESCRIBED AS FOLLOWS:

COMMENCING AT A POINT IN A LINE 1303.0 FEET SOUTH (MEASURED AT RIGHT ANGLES)
OF AND PARALLEL WITH THE NORTH LINE OF THE NORTHEAST % OF SECTION 29,
AFORESAID; 2218 FEET DUE WEST OF THE EAST LINE OF THE NORTHEAST % OF SAID
SECTION 29; THENCE DUE NORTH 475 FEET TO THE POINT OF BEGINNING THENCE DUE
WEST 314.92 FEET; THENCE DUE NORTH 35 FEET; THENCE DUE EAST 314.92 FEET; THENCE
DUE SOUTH 35 FEET TO THE POINT OF BEGINNING IN COOK COUNTY, ILLINOIS.
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