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LOAN ASSUMPTION AND SUBSTITUTION AGREEMENT

THIS LOAN ASSUMPTION AND SUBSTITUTION AGREEMENT (this
“Agreement’) 18 made and entered into as of June "f , 2004, by and among D&D
MANAGEMENT, LLC, a Delaware limited Liability company and ALAN STRATTON, LLC, a
Delaware limited liability company (collectively, the “Assuming Borrower”), as tenants-in-
common with joint and several liability, each having an address of 1250 S. Grove, Barrington, IL
60010, DONALD CROTTY, ALAN STRATTON and DONALD SCHAK each having an
address at 1250 S. Grove, Barrington, IL 60010 (individually and collectively, “Assuming
Indemnitor”), ROMANEK NORTHBROOK PLACE LL.C, an Illinois limited hability
company; raving an address at 8410 W. Bryn Mawr, Suite 500, Chicago, IL 60631 (“Original
Borrower”);and MARVIN ROMANEK having an address at 8410 W. Bryn Mawr, Suite 500,
Chicago, IL/6(631 (individually and collectively, if more than one, “Original Indemnitor”) in
favor of WELLS FARGO BANK, N.A. (formerly known as Wells Fargo Bank Minnesota,
N.A), as Trustee-foithe Registered Holders of Wachovia Bank Commercial Mortgage Trust,
Commercial Mortgage Pass-Through Certificates, Series 2003-C5, whose mailing address is ¢/o
Wachovia Securities, Struziured Products Services, 8739 Research Drive-URP4, Charlotte, NC
28288-1075 (28262-1075 1orovernight deliveries) (“Lender”).

Recitals

A. Nomura Credit & Capucl, Inc. (the “Original Lender”), pursuant to the Loan
Documents (as hereinafter defined) made (1 loan to Original Borrower in the original principal
amount of $9,950,000.00 (the “Lean™). The Lhan is evidenced and secured by the following
documents executed in favor of Original Lender Hv-Qriginal Borrower:

(1)  Promissory Note dated June 5, 2003, payvable by Original Borrower to Original
Lender in the original principal amount of $7,930,000.00 (the “Note”);

(2)  Mortgage, Security Agreement and Assignment-or i.eases and Rents of even date
with the Note, granted by Original Borrower to «riginal Lender, recorded as
document no. 0316127012 in the real estate recorde of Cook County, Illinois
(“Recorder’s Office”) (the “Mortgage™),

(3)  Assignment of Leases and Rents of even date with the Note grarnted by Original
Borrower to Original Lender, recorded as document no. 0316127913, m the
Recorder’s Office (the “Assignment”),

(4)  UCC-1 financing statements with Original Borrower as debtor and Original
Lender as secured party, filed with the Recorder’s Office as document no.
0316127014 and with the Secretary of State of the State of Illinois as Instrument
No. (collectively the “Financing Statements™);,

(5)  Indemmity and Guaranty Agreement by and between Original Indemnitor and
Original Lender of even date with the Note (the “Indemnity Agreement’); and
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(6)  Hazardous Substances Indemnity Agreement by and between Original Borrower,
Original Indemmitor and Original Lender of even date with the Note (the
“Environmental Indemnity Agreement”),

The foregoing documents, together with any and all other documents executed by Original
Borrower and/or Original Indemnitor in connection with the Loan, are collectively called the
“Loan Documents” As used herein, the term “Assuming Obligors”’ shall mean Assuming
Borrower and Assuming Indemnitor; the term “Origimal Obligors” shall mean Original
Borrower and Original Indemnitor.

B Original Lender assigned, sold and transferred its interest in the Loan and all Loan
Documents to Lender and Lender is the current holder of all of Original Lender’s interest in the
Loan and Lcan Documents.

C Original Borrower continues to be the owner of the Property (as defined below).

D. Pursuan. o that certain Real Estate Sale Agreement dated as of February 9, 2004
(as amended and as assigned o the entities set forth below, the “Sales Agreement”), Original
Borrower agreed to sell, and Assuming Borrower agreed to purchase, that certain real property
more particularly described on-Exhibit A attached hereto, together with all other property
encumbered by the Mortgage and tiic Giher Loan Documents (collectively, the “Property”). The
Sales Agreement requires that the Assuiaing Borrower assume the Loan and the obligations of
Original Borrower under the Loan Docunients, and conditions the closing of the sale of the
Property upon the Lender’s consent to sale of tie Property and the assumption of the Loan by
Assuming Borrower.

E. Pursuant to Section 1.13 of the Mortgagz, Original Borrower has the right to sell
the Property to a third party subject to the satisfaction of certain conditions specified therein.
Original Botrower and Assuming Borrower have requested thai 1ender consent to the transfer of
the Property to Assuming Borrower, subject to the Mortgage and thic other Loan Documents, and
to the assumption by Assuming Borrower of the Loan and the assuir ption by Assuming Obligors
of the obligations of Original Obligors under the Loan Documents.

F. Lender is willing to consent to the sale, conveyance, assigiimént-and transfer of
the Property to Assuming Borrower, subject to the Mortgage and the other Loan Bocuments, and
to the assumption by Assuming Borrower of the Loan and the assumption by Assuriing Obligors
of the obligations of Original Obligors under the Loan Documents, on and subject to the terms
and conditions set forth i this Agreement and in the Mortgage and in the other Loan
Documents.

G. Lender, Original Obligors and Assuming Obligors, by their respective executions
hereof, evidence their consent to the transfer of the Property to Assuming Borrower and the

modification and assumption of the Loan Documents as hereinafter set forth.

Statement of Asreement

In consideration of the mutual covenants and agreements set forth herein, the parties
hereto hereby agree as follows:

CLT 775700v7
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1. Representations, Warranties, and Covenants of Original Obligors, Release of
Lender.

(@) Original Obligors hereby represent to Lender, as of the date hereof, that (i)
simultaneously with the execution and delivery hereof, Original Borrower has conveyed and
transferred all of the Property to Assuming Borrower; (ii) simultaneously with the execution and
delivery hereof, Original Borrower has assigned and transferred to Assuming Borrower all
leases, tenancies, security deposits and prorated rents of the Property in effect as of the date
hereof (“Leases”) retaining no rights therein or thereto; (iii) Original Borrower has not received a
mortgage from Assuming Borrower encumbering the Property to secure the payment of any
sums dueQriginal Borrower or obligations to be performed by Assuming Borrower; (iv) the
Mortgage is 2 valid first lien on the Property for the full unpaid principal amount of the Loan and
all other amaunts as stated therein; (v) there are no defaults by them under the provisions of the
Loan Documerits; (i) there are no defenses, set-offs or rights of defense, set-off or counterclaim
whether legal, equitable or otherwise to the obligations evidenced by or set forth in the Loan
Documents; (vii) all provisions of the Loan Documents are in full force and effect, except as
modified herein; (viil) therc are no subordinate liens of any kind covering or relating to the
Property nor are there any miechanics’ liens or liens for unpaid taxes or assessments encumbering
the Property, nor has notice of 4 lien or notice of intent to file a lien been received and (1x) the
representations and warranties made by Original Obligors in the Loan Documents or in any other
documents or instruments delivered i cozinection with the Loan Documents, including, without
limitation, all representations and warrarties with respect to environmental matters, are true, on
and as of the date hereof, with the same forcs and effect as if made on and as of the date hereof.

(b)  Original Obligors hereby covenant and agree that: (i) from and after the
date hereof, Lender may deal solely with Assuming D%tigors in all matters relating to the Loan,
the Loan Documents, and the Property; (ii) they shaii not at any time hereafter take (x) a
mortgage or other lien encumbering the Property or (y) a pledge of direct or indirect interests in
Assuming Borrower from Assuming Obligors to secure any surisito be paid or obligations to be
performed by Assuming Obligors so long as any portion of the Loan remains unpaid; and (iii)
Lender has no further duty or obligation of any nature relating to-this Loan or the Loan
Documents to Original Obligors.

Original Obligors understand and intend that Lender shall rely on the represeitations, warranties
and covenants contained herein.

2. Representations, Warranties. and Covenants of Assuming Oblioors.

(a)  Assuming Obligors hereby represent and warrant to Lender, as of the date
hereof, that: (i) simultaneously with the execution and delivery hereof, Assuming Borrower has
purchased from Original Borrower all of the Property, and has accepted Original Borrower’s
assignment of the Leases; (if) Assuming Borrower has assumed the performance of Original
Borrower’s obligations under the Leases; (iii) Assuming Borrower has not granted to Original
Borrower or any other party (x) a mortgage or other lien upon the Property or (y) a pledge of
direct or indirect interests in the Assuming Borrower to secure any debt or obligations owed to
Original Borrower or any other party; (iv) to the knowledge of Assuming Obligors, no default or
Event of Default (as defined in the Mortgage) has occurred or is continuing; (v) to the knowledge
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of Assuming Obligors, all provisions of the Loan Documents are in full force and effect; (vi) to
the knowledge of Assuming Obligors, the representations and warranties made in the Loan
Documents or in any other documents or instruments delivered in connection with the Loan
Documents are true, on and as of the date hereof, and (vii) Assuming Obligors have reviewed all
of the Loan Documents and consent to the terms thercof.

(b)  Assuming Borrower shall not hereafter, without Lender’s prior consent in
accordance with the terms of the Loan Documents, further encumber the Property or sell or
transfer the Property or any interest therein, except as may be specifically permitted in the Loan
Documents.  Assuming Obligors have no knowledge that any of the representations and
warranties'made by the Original Obligors herein are untrue, incomplete, or incorrect.

{c)  Assuming Indemnitor hereby represents and warrants to the Lender that
Assuming Indeinritor is an affiliate of the Assuming Borrower and Assuming Indemnitor will
derive substantial economic benefit from the Lender’s agreement to consent to the transaction
described herein. The‘Assuming Indemnitor hereby acknowledges and agrees that the Assuming
Indemnitor has execuied this Agreement and agreed to be bound by the covenants and
agreements set forth herein i Crder to induce the Lender to consent to the transaction described
herein. Accordingly, the Assuming\Indemnitor acknowledges that the Lender would not consent
to the transaction described herein) without the execution and delivery by the Assuming
Indemnitor of this Agreement.

Assuming Obligors understand and intend that Lender shall rely on the representations,
warranties and covenants contained herein.

3. Assumption of Obligations of Bofrswer. Each Assuming Borrower hereby
assumes, on a joint and several basis, the “secured indrtiedness” (as defined in the Mortgage)
and each Assuming Borrower hereby assumes, on a joint and several basis, all the other
respective past, present and future obligations of Original Borrower of every type and nature set
forth in the Loan Documents in accordance with their respective terms and conditions, as the
same may be modified by this Agreement. Assuming Borrower further agrees to abide by and be
bound by all of the terms of the Loan Documents applicable to the “Rorrawer”, in accordance
with their respective terms and conditions, including but not limited tc, the representations,
warranties, covenants, assurances and indemnifications therein, all as though each of the Loan
Documents had been made, executed, and delivered by Assuming Borrowdr.'  Assuming
Borrower agrees to pay when and as due all sums due under the Note and agrees pay, perform,
and discharge each and every other obligation of payment and performance of the “Borrower”
pursuant to and as set forth in the Loan Documents at the time, in the manner and otherwise in all
respects as therein provided. Assuming Borrower hereby acknowledges, agrees and warrants
that (i) there are no rights of set-off or counterclaim, nor any defenses of any kind, whether legal,
equitable or otherwise, which would enable Assuming Borrower to avoid or delay timely
performance of their obligations under the Loan Documents, as applicable; (ii) there are no
monetary encumbrances or liens of any kind or nature against the Property except those created
by the Loan Documents, and all rights, priorities, titles, liens and equities securing the payment
of the Note are expressly recognized as valid and are in all things renewed, continued and
preserved in force to secure payment of the Note, except as amended herein.
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4. Assumption of the Obligations of the Indemmitor under the Indemnity
Agreement and Environmental Indemnity Agreement: Substitution of Indemnitor. From
and after the date of this Agreement, the Assuming Indemnitor shall be obligated and responsible
for the performance of each and all of the obligations and agreements of the “Indemnitor”
“Guarantor” and/or “Principal” (collectively referred to herein as “Indemnitor”) under the
Indemmity Agreement, the Environmental Indemnity Agreement and the other Loan Documents
to which Original Indemnitor is a party, and the Assuming Indemnitor shall be liable and
responsible for each and all of the liabilities of the Indemnitor thereunder, and shall be
substituted in lieu of and in place of the Original Indemnitor, as fully and completely as if the
Assuming Indemnitor had originally executed and delivered such Loan Documents as the
Indemnitos thereunder, including, without limitation, all of those obligations, agreements and
liabilities wkich would have, but for the provisions of this Substitution Agreement, been the
obligations, sgrzements and liabilities of the Original Indemnitor, without regard to when such
obligations, agieeirents and liabilities arise, accrue or have arisen or accrued, and without regard
to the Indemnitor thex responsible or liable therefor at the time of such accrual. From and after
the date hereof, the Assaming Indemnitor further agrees to abide by and be bound by all of the
terms of the Loan Documeris having reference to the Indemnitor, all as though each of the Loan
Documents to which the Otiginal Indemnitor is a party had been made, executed, and delivered
by the Assuming Indemnitor as|the' Indemnitor. From and after the date hereof, the Assuming
Indemnitor hereby agrees to pay, perform, and discharge each and every obligation of payment
and performance of the Indemnitor ut:dzr; pursuant to and as set forth in the Loan Documents at
the time, in the manner and otherwise in all zespects as therein provided. With respect to the
Environmental Indemnity, the liability of Assuming Indemnitor shall be joint and several with
that of the Assuming Borrower.

5. Notices to Indemnitor. Without ameading, modifying or otherwise affecting the
provisions of the Loan Documents except as expressiy set forth herein, the Lender shall, from
and after the date of this Agreement, deliver any notices to the Jademnitor which are required to
be delivered pursuant to the Loan Documents, or are otliciwise delivered by the Lender
thereunder at Lender’s sole discretion, to the Assuming Indemnitos”s address set forth above.

6. Consent to Conveyance, Assumption and Substitution of Tademnitor: Release
of Original Obligors. Subject to the terms and conditions set forth in this Aoreement, Lender
consents to: (a) the sale, conveyance, assignment and transfer of the Prorérty by Original
Borrower to Assuming Borrower, subject to the Mortgage and the other Loan Docutbents, (b) the
assumption by Assuming Borrower of the Loan and the obligations of Original Borrower under
the Loan Documents; and (c) the assumption by Assuming Indemnitor of the obligations of the
Original Indemnitor under the Loan Documents to which Original Indemnitor is a party. The
Original Obligors are hereby released from any liability to Lender under any and all of the Loan
Documents arising or first accruing subsequent to the transfer of the Property to Assuming
Borrower and the assumption by Assuming Borrower and Assuming Indemmitor hereunder.
Lender’s consent to such transfer and assumption shall, however, not constitute its consent to any
subsequent transfers of the Property. Original Obligors hereby acknowledge and agree that the
foregoing release shall not be construed to release Original Obligors from any personal liability
under the Note or any of the other Loan Documents for any acts or events occurring or
obligations arising prior to or simultaneously with the closing of the transaction described herein.
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7. Release and Covenant Not to Sue. Original Obligors and Assuming Obligors,
on behalf of themselves and their heirs, successors and assigns, hereby release and forever
discharge Lender, any trustee of the Loan, any servicer of the Loan, each of their respective
predecessors in interest and successors and assigns, together with the officers, directors, partners,
employees, investors, certificate holders and agents of each of the foregoing (collectively the
“Lender Parties”), from all debts, accountings, bonds, warranties, representations, covenants,
promises, contracts, controversies, agreements, claims, damages, judgments, executions, actions,
inactions, liabilities demands or causes of action of any nature, at law or in equity, known or
unknown, which Original Obligors and Assuming Obligors now have by reason of any cause,
matter, or thing through and including the date hereof, including, without limitation, matters
arsing out, of or relating to: (a) the Loan, including, without limitation, its funding,
administraficn and servicing; (b) the Loan Documents; (c) the Property; (d) any reserve and/or
escrow balatces. held by Lender or any servicers of the Loan; or (e) the sale, conveyance,
assignment and transfer of the Property. Original Obligors and Assuming Obligors, on behalf of
themselves and their lieirs, successors and assigns, covenant and agree never to institute or cause
to be instituted or cortiriue prosecution of any suit or other form of action or proceeding of any
kind or nature whatsoever ugainst any of the Lender Parties by reason of or in connection with
any of the foregoing matters, <laims or causes of action.

8. Acknowledgment ¢i Indebtedness. This Agreement recognizes the reduction of
the principal amount of the Note and the payment of interest thereon to the extent of payments
made by Original Borrower prior to the date of execution of this Agreement. The parties
acknowledge and agree that, as of the date ¢f this Agreement, the principal balance of the Note is
$9,833,984.50 and interest on the Note is (paid to May 10, 2004. Assuming Borrower
acknowledges and agrees that the Loan, as evidenzed.and secured by the Loan Documents, is a
valid and existing indebtedness payable by Assuiritg Borrower to Lender. The parties
acknowledge that Lender is holding the following escrew and/or reserve balances:

Tax Escrow: $136,758.5¢
Insurance Escrow: $ 27,748.84
Replacement Reserve: $ 21,292.05

Tenant Improvements and
Leasing Commissions ~ $106,788.72

The parties acknowledge and agree that Lender shall continue to hold the esctow and reserve
balances for the benefit of Assuming Borrower in accordance with the terms o the Loan
Documents. Original Obligors covenant and agree that the Lender Parties have no further duty
or obligation of any nature to Original Obligors relating to such escrow and/or reserve balances.
Original Obligors hereby release and forever discharge the Lender Parties from any obligations
to Original Obligors relating to such escrow and/or reserve balances. Assuming Obligors
acknowledge and agree that the funds listed above constitute all of the reserve and escrow funds
currently held by Lender with respect to the Loan and authorize such funds to be transferred to
an account controlled by Lender for the benefit of Lender and Assuming Borrower.
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9. Modifications of the Loan Documents. The Mortgage is hereby modified as
follows:

(a)  Section 4.4 of the Mortgage is hereby deleted in its entirety and the
following substituted in its stead:

“4.4. Notices. All notices, demands, requests or other written communications
hereunder or required by law shall be in writing and shall be deemed to have been validly given
or served by delivery of the same in person to the intended addressee, or by depositing the same
with Federal Express or another reputable private courier service for next business day delivery,
or by depzziting the same in the United States mail, postage prepaid, registered or certified mail,
return receipt requested, in any event addressed to the intended addressee addressed as follows:

If to Beircwer: Dé& D Management, LLC and
Alan Stratton, LLC
1250 S. Grove
Barrington, IL 60010
“atn. Donald Crotty

With a copy to: SceitAunes, Esq.
311 87 Weacker Dr., #5125
Chicago, 1160606

If to Lender: Wells Fargo Bank M.A. (formerly known as Wells Fargo Bank
Minnesota, N.A.), as” Trustee for the Registered Holders of
Wachovia Bank Comricicial Mortgage Trust, Commercial
Mortgage Pass-Through Certiticates, Series 2003-C5
c/o Wachovia Securities, Structurad Products Servicing,
8739 Research Drive-URP4,
Charlotte, NC 28288-1075 (28262-107'5 1or overnight deliveries)
Attn. Portfolio Manager

with a copy to: Parker, Poe, Adams & Bernstein L.L.P.
Three Wachovia Center
401 South Tryon Street, Suite 3000
Charlotte, NC 28202-1935
Attn: James A. L. Daniel, Jr. Esq.

All notices, demands and requests shall be effective (1) upon delivery, if delivered in person, (ii)
one (1) business day after having been deposited for overnight delivery with any reputable
overnight courier service, or (iii) three (3) business days after having been deposited in the
United States mail as provided above. Rejection or other refusal to accept or the inability to
deliver because of changed address of which no notice was given as herein required shall be
deemed to be receipt of the notice, demand or request sent. By giving to the other party hereto at
least fifteen (15) days’ prior written notice thereof in accordance with the provisions hereof, the
parties hereto shall have the right from time to time to change their respective addresses and each

7
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shall have the right to specify as its address any other address within the United States of
America.”

(b)  Section 1.22 (Security Agreement) is hereby modified to substitute the
name and address (as listed above) of Lender, as Secured party, and Assuming Borrower, as
Debtor, in place of the Secured Party and Debtor names and addresses set forth therein.

10.  Interest Accrual Rate and Monthly Installment Pavment Amount to Remain
the Same. The interest rate and the monthly payments set forth in the Note shall remain
unchanged. Prior to the occurrence of an Event of Default hereunder or under the Note, interest
shall accrize on the principal balance outstanding from time to time at the Note Rate (as defined
in the Note)y and principal and interest (which does not include such amounts as may be required
to fund escrow obligations under the terms of the Loan Documents}) shall continue to be paid in
accordance witli the provisions of the Note.

11.  Congitions. This Agreement shall be of no force and effect until each of the
following conditions has been met to the complete satisfaction of Lender:

(a)  Fees and Expenses. Original Borrower and/or Assuming Borrower shall
pay, or cause to be paid at ciesing: (i) all costs and expenses incident to the preparation,
execution and recordation hereof and iiis consummation of the transaction contemplated hereby,
including, but not limited to, recording ~ces, filing fees, surveyor fees, broker fees, transfer or
mortgage taxes, rating agency confirmatio tees, application fees, all third party fees, search
fees, transfer fees, inspection fees, title insurance policy or endorsement premiums or other
charges of Title Company and the fees and expriges of legal counsel to any Lender Party and
any applicable rating agency and (ii) an assumptica fee to Lender in the amount of $98,339.85
being one percent (1%) of the outstanding principal ‘balance of the Note as of the date of the
transfer and assumption contemplated by this Agreemeri und the other fees and expenses
outlined in the beneficiary statement distributed to the parties by Lender.

(b)  Other Conditions. Satisfaction of all reGuirements under the Loan
Documents and the closing checklist for this transaction as determinea, by Lender and Lender’s
counsel in their sole discretion.

12. Default.

(a)  Breach. Any breach of Assuming Obligors or Original Obligors of any of
the representations and warranties contained herein shall constitute a default under the Mortgage
and each other Loan Document.

(b)  Failure to Comply. Any failure of Assuming Obligors or Original
Obligors to fulfill any one of the conditions set forth in this Agreement shall constitute a default
under this Agreement and the Loan Documents.

13.  No Further Consents. Assuming Obligors and Original Obligors acknowledge
and agree that Lender’s consent herein contained is expressly limited to the sale, conveyance,
assignment and transfer herein described, that such consent shall not waive or render
unnecessary Lender’s consent or approval of any subsequent sale, conveyance, assignment or

8
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transfer of the Property, and that Section 1.13 of the Mortgage shall continue in full force and
effect.

14, Additional Representations, Warranties and Covenants of Assuming
Obligors. As a condition of this Agreement, Assuming Obligors represent and warrant to
Lender as follows:

(@)  Each Assuming Borrower is a limited liability company duly organized,
validly existing and in good standing under the laws of the State of Delaware and each is
qualified to do business and in good standing in the State of Illinois. Each Assuming Borrower
has full power and authority to enter into and carry out the terms of this Agreement and to
assume and-carry out the terms of the Loan Documents.

(%)) Each Assuming Indemnitor is a resident of the State of Ilinois and is
legally competent ic execute this Agreement and to assume the obligations of the Original
Indemnitor as contained 'n the Indemnity Agreement and Environmental Indemnity Agreement.

(c)  This{ Agrcement and the Loan Documents constitute legal, valid and
binding obligations of Assuming Chligors enforceable in accordance with their respective terms.
Neither the entry into nor the.ascumption and performance of and compliance with this
Agreement or any of the Loan Doeunients has resulted or will result in any violation of, or a
conflict with or a default under, any 1udgment, decree, order, mortgage, indenture, contract,
agreement or lease by which Assuming OUligors or any property of Assuming Obligors are
bound or any statute, rule or regulation applicabic to Assuming Obligors.

(d)  There i3 no action, proceeding or investigation pending or threatened
which questions, directly or indirectly, the validity or ¢niorceability of this Agreement or any of
the other Loan Documents, or any action taken or to be taken pursuant hereto or thereto, or
which might result in any material adverse change in the cepdition (financial or otherwise) or
business of Assuming Obligors.

(¢)  There has been no legislative action, regulatery' change, revocation of
license or right to do business, fire, explosion, flood, drought, windstorm eaithquake, accident,
other casualty or act of God, labor trouble, riot, civil commotion, condemuaiion-or other action
or event which has had any material adverse effect, on the business or condition (financial or
otherwise) of Assuming Obligors or any of their properties or assets, whether insurcd against or
not, since Assuming Obligors submitted to Lender their request to assume the Loan.

(f)  The financial statements and other data and information supplied by
Assuming Obligors in connection with Assuming Obligors’ request to assume the Loan or
otherwise supplied in contemplation of the assumption of the Loan by Assuming Obligors were
in all material respects true and correct on the dates they were supplied, and since their dates no
material adverse change in the financial condition of Assuming Obligors has occurred, and there
is not any pending or threatened litigation or proceedings which might impair to a material extent
the business or financial condition of Assuming Qbligors.

(g)  Without limiting the generality of the assumption of the Loan Documents
by Assuming Obligors, Assuming Obligors hereby specifically remake and reaffirm the

9
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representations, warranties and covenants set forth in the Mortgage, the Indemnity Agreement
and the Environmental Indemnity Agreement.

(h)  No representation or warranty of Assuming Obligors made in this
Agreement contains any untrue statement of material fact or omits to state a material fact
necessary in order to make such representations and warranties not misleading in light of the
circumstances under which they are made.

(1) Assuming Borrower hereby represents and warrants to Lender that
Assuming Borrower will not permit the transfer of any interest in Assuming Borrower to any
person or-entity (or any beneficial owner of such entity) who is listed on the specifically
Designaced-Nationals and Blocked Persons List maintained by the Office of Foreign Asset
Control, Depariment of the Treasury pursuant to Executive Order No. 13224, 66 Fed. Reg.
49079 (Sept. 25,.2001) an/or any other list of terrorists or terrorist organizations maintained
pursuant to any of the rules and regulations of Office of Foreign Asset Control, Department of
the Treasury or pursuart to any other applicable Executive Orders (such lists are collectively
referred to as the “OFAC Lists”). Assuming Borrower will not knowingly enter into a lease with
any party who is listed on th¢ ©FAC Lists. Assuming Borrower shall immediately notify Lender
if Assuming Borrower has knowizdge that any member of beneficial owner of Assuming
Borrower is listed on the OFAC iisis of (A) is indicted on or (B) arraigned and held over on
charges involving money laundermg or-predicate crimes to money laundering. Assuming
Borrower shall immediately notify Lender if Assuming Borrower knows that any tenant is listed
on the OFAC Lists or (A) is convicted on, (13) pleads nolo contender to, (C) is indicted on or (D)
is arraigned and held over on charges involving rioney laundering or predicate crimes to money
laundering.  Assuming Borrower further reprecents and warrants to Lender that Assuming
Borrower is currently not on the OFAC list.

15, Additional Representations, Warranties znd Covenants of Assuming
Obligors Regarding Ownership as Tenants In Common.

(a)  Assuming Obligors acknowledge and agrée that Lender has allowed
Assuming Borrower to hold title to the Property and to assume the Lozn as tenants-in-common
solely as an accommodation to Assuming Obligors.

(b)  On the date hereof, Assuming Borrower has deposited v/ Lender One
Hundred Thousand and 00/100 dollars ($100,000.00) (the “Escrowed Funds”), t; be held by
Lender in a non-interest bearing account. Borrower assigns, pledges and grants to Lender a
security interest in and to the Escrowed Funds as additional security for the Loan. Upon the
occurrence of an Event of Default, Lender may, in its sole discretion, apply any or all of the
Escrowed Funds in any order and for any purposed permitted under the Loan Documents.
Assuming Obligors acknowledge and agree that, upon Lender’s request, Assuming Obligors
shall execute any and all documents necessary to perfect Lender’s security interest in the
Escrowed Funds. The Escrowed Funds shall continue to be held by Lender as additional security
for the Loan until such time as the Second Transfer (as defined below) is consummated in
accordance with the below provisions.

10
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(¢)  On the date hereof, Assuming Indemnitor has executed and delivered a
Guaranty Agreement (the “Personal Guaranty”) in favor of Lender guaranteeing the obligations
of the Assuming Borrower under the Loan Documents. The Personal Guaranty shall remain in
full force and effect and shall be considered an additional Loan Document until such time as the
Second Transfer is consummated in accordance with the below provisions.

(d)  So long as no default or Event of Default has occurred and is continuing,
and subject to the satisfaction of the conditions set forth in (e) below, Assuming Borrower shall
have the right, at any time on or prior to the date twelve (12) months from the date hereof (the
“Second Transfer Date”) and upon submission of a written request to Lender, to either (i) have
one Assuriing Borrower transfer all of its tenant-in-common interests in the Property to the other
Assuming Borrower pursuant to transfer documents reasonably acceptable to Lender, (ii) have
one Assumimg Borrower merge into the other Assuming Borrower pursuant to merger documents
reasonably acceptahle to Lender; or (iii) transfer all of Assuming Borrower’s interest in the
Property to a new single special purpose entity which meets the requirements contained in the
Loan Documents and 4s /otherwise reasonably acceptable to Lender (the “New Enfity”) pursuant
to transfer documents acceptable to Lender or merge both Assuming Borrowers into the New
Entity. The alternative transactions described in (i)-(iii) above are collectively referred to as the
“Second Transfer” and the documents to be executed in connection with the Second Transfer
are referred to herein as the “Second Transfer Documents”.

(e)  Assuming Obligors acknowledge and agree that the Second Transfer shall
be subject to Lender’s consent and to the satisfaction of each of the following requirements:

(1) Ifoption c(i) or c(ii} is’chosen, the surviving Assuming Borrower’s
reaffirmation of all of the obligations of the “Borrower” under the Loan Documents
pursuant to documentation acceptable to Lender-or if option c(iii) is chosen the New
Entity’s assumption of all of the obligations of Assuming Borrower under the Loan
Documents pursuant to assumption documentation acceptable to Lender;

(2)  Assuming Indemnitor’s reaffirmation of all of its existing
obligations under the Loan Documents (other than the Personzl Guaranty) pursuant to
documentation acceptable to Lender;

(3)  The Second Transfer Documents and all other docusiients executed
in connection with the Second Transfer shall be acceptable to Lender;

(4)  Satisfaction of the requirements contained in Section 1.13(b) of the
Mortgage (other than the payment of the 1% assumption fee);

(5)  Payment of Lender’s standard processing fee and all out-of-pocket
costs and expenses of Lender (including attorneys’ fees), any recording and title fees and
all other fees and expenses associated with the Second Transfer; and

(6)  Satisfaction of Lender’s standard closing requirements.

() Upon the satisfaction of the foregoing requirements and the consummation
of the Second Transfer on or before the Second Transfer Date, Lender shall (i) refund the

11
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Escrowed Funds to the Assuming Borrower, less the out-of-pocket costs and expenses of Lender
(including attorneys fees), and less any recording and title fees and all other fees and expenses
associated with the Second Transfer and (i1) release the Personal Guaranty. In the event that the
foregoing requirements are not met and the Second Transfer is not consummated on or before the
Second Transfer Date, the Lender shall continue to hold the Escrowed Funds and the Personal
Guaranty shall remain i full force and effect as long as the Loan remains outstanding.

(g}  Assuming Obligors covenant and agree that unless and until the Second
Transfer is consummated, Assuming Borrower shall hold the Property as tenants-in-common and
shall be jointly and severally liable for all of the obligations of the “Borrower” under the Loan
Documents:

(h}  Assuming Obligors covenant and agree that Assuming Borrower shall not
modify, amen<, .erminate or in any way change the Co-Tenancy Agreement (the, “TIC
Agreement”’) deliveied to, and approved by, Lender or exercise any rights pursuant to the TIC
Agreement without the rprior written consent of the Lender. Assuming Obligors further covenant
and agree that the TIC Agresment will remain in full force and effect until the Second Transfer is
consummated.

(1} Assuming ~Culigors acknowledge and agree that, under the TIC
Agreement, Assuming Borrower has waived any partition rights, tenant-in-common lien and
foreclosure rights and all similar rights giovided under applicable law.

() Assuming Obligors acknowledge and agree that (i) the TIC Agreement has
been collaterally assigned to Lender pursuant to theLoan Documents; (i1) all rights of Assuming
Borrower under the TIC Agreement shall be subcordipate to Assuming Borrower’s obligations
under the Loan Documents and (iii} that Assuming Borirwer shall not exercise any rights given
under the TIC Agreement in a manner that is inconsistint \with any provision of the Loan
Documents.

16.  Additional Representations, Warranties and Cove ianuts of Original Obligors.
As a condition of this Agreement, Original Obligors represent and warrant to Lender as follows:

(a)  Original Borrower is a limited liability company duly organized, validly
existing and in good standing under the laws of the State of Illinois. Origmal Borrower has full
power and authority to enter into and carry out the terms of this Agreement and # convey the
Property and assign the Loan Documents.

(o)  Romanck Properties, Ltd., an Illinois corporation is a corporation duly
organized and validly existing in good standing under the laws of the State of Illinois and is
authorized to transact business as a foreign corporation in each jurisdiction in which such
authorization is necessary for the operation of the business or properties of Original Borrower.
Romanek Properties, Ltd., an Illinois corporation is the sole Manager of Original Borrower and
has full power and authority to enter into this Agreement as Manager on behalf of Original
Borrower, and to execute this Agreement.

(c)  Original Indemnitor is a resident of the State of Illinois and is legally
competent to execute this Agreement.

12
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(d)  This Agreement, the Sales Agreement and all other documents executed
by Original Obligors in connection therewith, constitute legal, valid and binding obligations of
Original Obligors enforceable n accordance with their respective terms. Neither the entry into
nor the performance of and compliance with this Agreement, the Sales Agreement and all other
documents executed by Original Obligors in connection therewith has resulted or will result in
any violation of, or a conflict with or a default under, any judgment, decree, order, mortgage,
indenture, contract, agreement or lease by which Original Obligors or any property of Original
Obligors are bound or any statute, rule or regulation applicable to Original Obligors.

(e)  Original Obligors have not received any written notices from any
governmeiial entity claiming that Original Obligors or the Property is not presently in
compliance with any laws, ordinances, rules, and regulations bearing upon the use and operation
of the Propetty including, without limitation, any notice relating to zoning laws or building code
regulations.

(f) The Certified Rent Roll provided to Lender of even date herewith, is a
true, complete and accurate. summary of all tenant leases (“Tenant Leases” or individually a
“Tenant Lease”) affecting-{pC Property as of the date of this Agreement. No rent has been
prepaid under any Tenant Lease exvept rent for the current month. Each Tenant Lease has been
duly executed and delivered by, and. to the knowledge of Original Obligors, is a binding
obligation of, the respective tenant, @nd cach Tenant Lease i1s in full force and effect. Each
Tenant Lease represents the entire agreéinent between the landlord and the respective tenant and
no Tenant Lease has been terminated, rimewed, amended, modified or otherwise changed
without the prior written consent of Lender as provided in the Loan Documents. The tenant
under each Tenant Lease has taken possession 0f-and is in occupancy of the premises therein
described and is open for business. Rent payments %ave commenced under each Tenant Lease,
and all tenant improvements in such premises and ot conditions to occupancy and/or rent
commencement have been completed by Landlord. All Obligations of the landlord under the
Tenant Leases have been performed, and no event has occurred4ind no condition exists that, with
the giving of notice or lapse of time or both, would constitute a.default by Landlord under any
Tenant Lease. There are no offsets or defenses that any tenant has against the full enforcement
of any Tenant Lease by the landlord thereunder. Each Tenant L:ase is fully and freely
assignable by the landlord without notice to or the consent of the tenant thzrevader.

(g)  Original Borrower is the current owner of the Property” There are no
pending or threatened suits, judgments, arbitration proceeding, administrative clamas, executions
or other legal or equitable actions or proceedings against Original Obligors or the Property, or
any pending or threatened condemmation or annexation proceedings affecting the Property, or
any agreements to convey any portion of the Property, or any rights thereto, not disclosed in this
Agreement, including, without limitation to any governmental agency.

(hy  No representation or warranty of Original Obligors made in this
Agreement contains any untruc statement of material fact or omits to state a material fact
necessary in order to make such representations and warranties not misleading in light of the
circumstances under which they are made.

13
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17.  Incorporation of Recitals. Each of the Recitals set forth above in this
Agreement are incorporated herein and made a part hereof.

18.  Property Remains as Security for Lender. All of the Mortgaged Property as
described and defined in the Mortgage shall remain in all respects subject to the lien, charge or
encumbrance of the Mortgage, and, except as expressly set forth herein, nothing herein contained
and nothing done pursuant hereto shall affect or be construed to release or affect the liability of
any party or parties who may now or hereafter be liable under or on account of the Note or the
Mortgage, nor shall anything herein contained or done in pursuance hereof affect or be construed
to affect any other security for the Note, if any, held by Lender.

19.°. No_Waiver by Lender. Nothing contained herein shall be deemed a waiver of
any of Lende"s rights or remedies under any of the Loan Documents, or under applicable law.

20.  Rererences. From and after the date hereof (a) references in any of the Loan
Documents to any of tv other Loan Documents will be deemed to be references to such of the
Loan Documents as mwodified by this Agreement; (b) references in the Loan Documents to
Borrower or Mortgagor shal! kéreafter be deemed to refer to Assuming Borrower; (c) references
in the Indemnity Agreement,” Environmental Indemnity Agreement and the other Loan
Documents to the Guarantor, ladeownitor or Principal shall hereafter be deemed to refer to
Assuming Indemnitor; and (d) all reietences to the term “Loan Documents” in the Mortgage and
Assignmient of Rents shall hereinafter” ¢fer to the Loan Documents referred to herein, this
Agreement, and all documents executed in ¢ontiection with Agreement.

21.  Relationship with Loan Docurerts. To the extent that this Agreement is
inconsistent with the Loan Documents, this Agreemen:. will control and the Loan Documents will
be deemed to be amended hereby. Except as amended hereby, the Loan Documents shall remain
unchanged and in full force and effect.

22 Captions. The headings to the Sections of this ‘Agrzement have been mserted for
convenience of reference only and shall in no way modify or restrict-any provisions hereof or be
used to construe any such provisions.

23, Partial Invalidity. If any provision of this Agreement iz held to be illegal,
invalid or unenforceable under present or future laws, such provision shall be fully severable,
and this Agreement shall be construed and enforced as if such illegal, invalid ¢r xusnforceable
provision had never comprised a part of this Agreement.

24.  Entire Agreement. This Agreement and the documents contemplated to be
executed herewith constitutes the entire agreement among the parties hereto with respect to the
assumption of the Loan and shall not be amended unless such amendment is in writing and
exccuted by each of the parties. The Agreement supersedes all prior negotiations regarding the
subject matter hereof. This Agreement and the Loan Documents may not be amended, revised,
waived, discharged, released or terminated orally, but only by a written instrument or
instruments executed by the party against which enforcement of the amendment, revision,
waiver, discharge, release or termination is asserted. Any alleged amendment, revision, waiver,
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CLT 775700v7



0415927064 Page: 16 of 23

UNOFFICIAL COPY

discharge, release or termination which is not so documented shall not be effective as to any
party.

25.  Binding Effect. This Agreement and the documents contemplated to be executed
in connection herewith shall be binding upon and inure to the benefit of the parties hereto and
their respective successors and assigns; provided, however, that the foregoing provisions of this
Section shall not be deemed to be a consent by Lender to any further sale, conveyance,
assignment or transfer of the Property by Assuming Borrower.

26.  Multiple _Counterparts. This Agreement may be executed in multiple
counterparis, each of which will be an original, but all of which, taken together, will constitute
one and the same Agreement.

27. fsoverning Law. This Agreement shall be governed by and construed in
accordance with theaws of the State where the Property is Jocated.

28.  Effectivc Date. This Agreement shall be effective as of the date of its execution
by the parties hereto and therérpon is incorporated into the terms of the Loan Documents.

29.  Time of Essence. Time is of the essence with respect to all provisions of this
Agreement.

30.  Cumulative Remedies. All remedies contained in this Agreement are cumulative
and Lender shall also have all other remedi=s rrovided at law and in equity or in the Mortgage
and other Loan Documents. Such remedics inay be pursued separately, successively or
concurrently at the sole subjective direction of Lenden and may be exercised in any order and as
often as occasion therefor shall arise.

31.  Construction. Each party hereto acknow.edges that it has participated in the
negotiation of this Agreement and that no provision shall be’cGnstrued against or interpreted to
the disadvantage of any party. Assuming Obligors and Original Otbligors have had sufficient
time to review this Agreement, have been represented by legal counsel at all times, have entered
into this Agreement voluntarily and without fraud, duress, undue infiuerce,or coercion of any
kind. No representations or warranties have been made by Lender to any/paity except as set
forth in this Agreement.

32. WAIVER OF JURY TRIAL. ORIGINAL OBLIGORS, ASSUMING
OBLIGORS AND LENDER, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, WAIVE, RELINQUISH AND
FOREVER FORGO THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO
THE LOAN DOCUMENTS OR THIS.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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LENDER: WELLS FARGO BANK. N.A. (formerly known as Wells
Fargo Bank Minnesota, N.A.), as Trustee for the Registered
Holders of Wachovia Bank Commercial Mortgage Trust,
Commercial Mortgage Pass-Through Certificates, Serics
2003-C5

By: WACHOVIA BANK. NATIONAL ASSQOCIATION
(f'k/a First Union National Bank), solcly in its
capacity as Master Servicer, as authorized under that

certain Pooling and Servicing Agreement dated as of

July 1, 2003

By:
Name:
Title:

STATE OF NORTH CAROLINA ~ )
1385,

COUNTY OF MECKLENBURG )

On this &d\day of June, 2004, personally appeared before me _DCUQ (d(“

ﬁ@-ﬂﬂl.r‘ . to me known (¢ nroved to me on the basis of satistactory
evidence) to b the  \} NE Q&QE \ QQ grnd C/ of WACTHIOVIA BANK. NATIONAL
ASSOCIATION, acting in its authorized capacity as Master Servicer for, and on behalf of.
WELLS FARGO BANK. N.A. (formerly known as Weils Aargo Bank Minnesota, N.A), as
Trustee for the Registered Holders of Wachovia Bank Commerciz! Mortgage Trust, Commercial
Mortgage Pass-Through Certificates, Series 2003-C5, that execued the within and foregoing
instrument, and acknowledged that said instrument to be the free ana,voluntary act and deed of
said entity, for the uses and purposes therein mentioned. and on oath’stated that he/she was
authorized to execute said instrument, and that by his/her signature on the Jagfeument the entity
upon behalf of which he/she acted, executed the instrument.

OFFICIAL SEAL =~
Notary Public, North Caroling

159 LINDS
Meckl E}l{chﬁ‘S mléL _‘;

My commission expires: 5/,2 /6 Y
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ORIGINAL
BORROWER:

ORIGINAL
INDEMNITOR:

ROMANEK NORTHBROOK PLACE L.L.C,
an Illinois limited liability company

By: Romanek Properties, Ltd.,
an Illinois corporation
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[N WITNESS WHEREOF, the parties hereto have executed this Agreement to be
effective as of the date first aforesaid.

ASSUMING
BORROWER: D&D MANAGEMENT, LL
any

Dtﬂaw Wl'

Name: \—Dﬂrw}&a <;7f Sq,é(g_&(
Title:

ALAN STRATTON, LLC, a
Delaware limited liability company

By: (MMW M/@ﬂ/

Name: /Hlen W STrlTon”
T-tle: /Ohes m(czv/

ASSUMING
INDEMNITOR: Load (wth
Name: Donald Cratty

W N7 /A
el

e Donald Schak&

e die Atk e AL 1 P i & T
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STATEOF /-

§
§
COUNTY OF (ool §

I, the undersigned, a Notary Public in and for said County, in the State aforesaid, DO HEREBY
CERTIFY, that Peter Holstein, personally known to me (or proved to me on the basis of
satisfactory evidence) to be the Vice President of Romanek Properties Ltd., an Illinois
corporation, that is the manager of Romaneck Northbrook Place L.L.C., an Illinois limited
liability company, and personally known to me to be the same person whose name is subscribed
to the forsgoiag instrument, appeared before me this day in person and acknowledged that as
such Vice Président of the corporation, he signed, sealed and delivered said instrument as the
Vice President ci‘he manager of said company as his free and voluntary act and as the free and
voluntary act and Zezd of said corporation as manager of said company, for the uses and

purposes therein set forth:

Give under my hand and official seal, this _”f_ day of jwui , 2004

X L (/Z Ly ) Lred A
Notary Publi¢/

My Commission Expires:

$0440000000000
S "OFFICIAL SEALS Tt **Y
$  WENDY FLUDER

Notary Publie, State of illingis

]
L ]
¢ My Commission £
Xpir
00000000000000002038091;3000[990:

*ets0ce
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STATEOF /L~

LR O W

COUNTY OF (00K

I, the undersigned, a Notary Public in and for said County, in the State aforcsaid, DO HEREBY
CERTIFY, that Marvin Romanek, personally known to me to be the same person whose name is
subscribed to the foregoing instrument, appeared before me this day in person and signed, sealed
and delivered said instrument as his free and voluntary act and as the free and voluntary act and
deed of said corporation as manager of said company, for the uses and purposes therein set forth.

Give under my hand and official seal, this i day of fwg , 2004

rg&ﬂ e P den

Notary Public (/

My Commission Expires:

000000082 000008884000040

"OFAICIAL SEAL"

WENDY FLUDER .

Notary Public, ©a'e of Winois o
¢
*

My Commission Exp' as 3/30/06 §
0000000000000000POQOOOOOOO

*
L
*
L 4

090640000
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State of Ninois, County of Coor 8s, {, the undersigned, a
Notary Public in and for said Co&.gy, intheState zyoresaid, do hereby certify
IMPRESS that Horlal oy
SEAL personally known to me to be the same person whose name(s) are sub-
scribed to the foregoing instrument appeared before me this day in person,
HERE and acknowledged that__h____ signed and delivered the said tnstrument as
free and voluntary act, for the uses and poses therein set forth.
Given under my hand and official S@geta® ey ~da / /49
Commission Expires Py =
NOTARY PUBLIE
ILL 141
State of lllinois.County of Aol ss. I, the undersigned, &
Notary Publicin and for said Gounty, inthe State aforesaid, do hereby certify
IMPRESS that Dol AL d 00 L
SEAL Jersonally known to me to be the same person whose name(s) are sub-
scribed to the foregoing instrument appeared before me this day in person,
HERE anc acknowledgedthat__h____signed and delivered the said instrument as
. _tree and voluntary act, for the uses and purposes therein set forth.
Z
Given under my hand and official'seal. this 7 X A9
p o 5.
Commission Expires d;;,rmﬁ;'-‘”‘“‘)o M bl f F
S0 0180 24 Shnd AeON NOTARY PUBLIC
SioUit }°;‘w A0S
s 1295 yerow0 . ;J.-E
ILL 141
2
State of lllinois, County of /157 K a $5. |, the undersigned, a
Notary Public in and for said Count ,inigy State aforesaid, do hereby certify
IMPRESS that 4[—.4/() i;é;_]’f'ﬁ;{/
SEAL personally known to me to be the samed;y,»rl:qn whose name(s) are sub-
scribed to the foregoing instrument appeared before me this day in person,
HERE and acknowledged that __h___ signed and deli sered the said instrument as

___ free and voluntary act, for the uses andpyies therein set forih,
—d

Given under my hand and official seal, this

Commission Expires

1ILL 141
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EXHIBIT A

PARCEL 1:

LOT 9 IN NORTHBROOK COURT OFFICE PLAZA., BEING A SUBDIVISION OF THE PART OF THE
NORTHWEST 1/4 OF SECTION 2, TOWNSHIP 42 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, TLLINOIS.

PARCEL 2:

RIGHT AND LIMiTED EASEMENT APPURTENANT FOR INGRESS AND EGRESS ACROSS LOY 8 AND LOT
10 AS CONTAINED IN THE DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS, MADE
BY EXCHANGE NATIONAL BANK OF CHICAGO, AS TRUSTEE UNDER TRU ST AGREEMENT DATED
AUGUST 1, 1972 AND HXOWN AS TRUST NUMBER 26882, DATED FEBRUARY 22, 1979 AND RECORDED
FEBRUARY 22,1979 AG POCUMENT NUMBFR 24856662, AMENDMENT RECORDED AS DOCUMENT
NUMBER 26917736, SECON AMENDMENT RECORDED AS DOCUMENT NUMBER 90133411. THRID
AMENDMENT RECORDED a8 POCUMENT NUMBER 96494814, FOURTH AMENDMENT RECORDED AS
DOCUMENT NUMBER 0020752138

e 0YH-02 007 52]|-000 O
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