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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FINANCING STATEMENT (hereinafter referred to as the "Mortgage")
made the 2nd day of June, 2004, between William R. Matthys and Susan J. Matthys, each
having an address at 1045 Shermer Road, Northbrook IL 60062 (collectively, the "Mortgagor") to
and for the benefit of EMIGRANT MORTGAGE COMPANY, INC., a New York corporation
having offices at 7 Westchester Plaza, EImsford NY 10523 (hereinafter, the "Mortgagee").

WITNESSETH:

WHEREAS, Mortgagor is the fee owner of the real property described in SCHEDULE A
attached hereto (hereinafter, collectively, the "Premises"); and

WHEREAS, Mortgagor is the maker of that certain adjustable Mortgage Note of even
date herewith -in"iavor of Mortgagee (said note, together with all extensions, renewals or
modifications therect. being herein, collectively, referred to as the "Note") in the principal sum
of Two Hundred Fifty Thousand and 00/100 Dollars ($250,000.00), together with interest (said
principal sum, interest aa-all other sums which may or shall become due under the Note, this
Mortgage and/or any of the other documents now or hereafter executed by Mortgagor or others
in favor of Mortgagee, which wvholly or partially evidence the obligation of Mortgagor as herein
set forth, or secure or guaranty'the payment or performance thereof (collectively, the "Other
Security Documents”), being hereinaiter, collectively, referred to as the "Debt"); and

NOW, THEREFORE, in consideration of said Debt, and to secure to Mortgagee (a)
repayment of the Debt and all renewals, madifications and extensions thereof; (b) payment of
all other sums advanced in accordance with thz tarms of the Note, this Mortgage or the Other
Security Documents in order to protect the securi'y liereof, together with interest thereon, and
(c) performance of the agreements of Mortgagor ‘centained herein or in the Other Security
Documents, it is agreed as follows:

The Mortgagor does hereby warrant, grant, bargain,-seil,_convey, transfer, assign and
mortgage unto Mortgagee all of the right, title, interest and estate of Mortgagor, now owned, or
hereafter acquired, in and to the foltowing property, rights, interests ciid-estates (such property,
rights and interests being herein, collectively, referred to as the "Mortgajad Property”):

(a)  the Premises;

(b)  all buildings, structures, fixtures, additions, enlargements. extensions,
modifications, repairs, replacements and improvements now or hereafter locaied on the
Premises (collectively, the "Improvements");

(c) all easements, rights-of-way, strips and gores of land, streets, ways,
alleys, passages, sewer rights, water, water courses, water rights and powers, air rights
and development rights, liberties, tenements, hereditaments and appurtenances of any
nature whatsoever, in any way belonging, relating or pertaining to the Premises and the
Improvements and the reversion and reversions, remainder and remainders, and alf land
lying in the bed of any street, road or avenue, opened or proposed, in front of or
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adjoining the Premises, to the center line thereof and all the estates, rights, titles,
interests, dower and rights of dower, curtesy and rights of curtesy, property, possession,
claim and demand whatsoever, both at law and in equity, of Mortgagor of, in and to the
Premises and the Improvements and every part and parcel thereof, with the
appurtenances thereto;

(d)  all machinery, equipment, fixtures (including but not limited to all heating,
air conditioning, plumbing, lighting, communications and elevator fixtures) and other
property of every kind and nature whatsoever owned by Mortgagor, or in which
Mortgagor has or shall have an interest, now or hereafter located upon the Premises
and the Improvements, or appurtenant thereto, and usable in connection with the
present or future operation and occupancy of the Premises or the Improvements and all
buiiding. equipment, materials and supplies of any nature whatsoever owned by
Mortgagon or in which Mortgagor has or shall have an interest, now or hereafter located
upon the Premises or the Improvements, or appurtenant thereto, or usable in connection
with the presant or future operation and occupancy of the Premises or the
Improvements (hereinafter, coliectively, the "Equipment”), and the right, title and
interest of Mortaz:gor in and to any of the Equipment which may be subject to any
security interests, as/defired in the Uniform Commercial Code, as adopted and enacted
by the state or states<where any of the Mortgaged Property is located (the “Ucc’),
superior in lien to the lien of this Mortgage;

(e)  all awards or paymaris, including interest thereon, which may heretofore
and hereafter be made with respect to the Mortgaged Property, whether from the
exercise of the right of eminent doma'n (including but not limited to any transfer made in
lieu of or in anticipation of the exercise o/ said right), or for a change of grade, or for any
other injury to or decrease in the value of the Mortgaged Property;

(f) all leases and other agreemenis. affecting the use, enjoyment or
occupancy of the Premises and/or the Improvements-heretofore or hereafter entered
into (collectively, the "Leases”) and all rents, issues and profits (including all oil and gas
or other mineral royalties and bonuses) from the Preniiss andfor the improvements
(collectively, the "Rents") and all proceeds from the sale «r other disposition of the
Leases and the right to receive and apply the Rents to the payment of the Debt;

(g) all proceeds of and any uneamed premiums on any ixeurance policies
covering the Mortgaged Property, including, without limitation, the right io receive and
apply the proceeds of any insurance, judgments, or settlements made in lieu thereof, for
damage to the Mortgaged Property; and

(hy  the right, in the name and on behalf of Mortgagor, to appear in and
defend any action or proceeding brought with respect to the Mortgaged Property and to
commence any action or proceeding to protect the interest of Mortgagee in the

Mortgaged Property.

TO HAVE AND TO HOLD the Mortgaged Property hereby mortgaged, conveyed, or
mentioned and intended so to be, unto Mortgagee, its successors and assigns, to its and their
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:

use forever.

PROVIDED, HOWEVER, that if Mortgagor shall pay to Mortgagee the aforesaid Debt,
including, but not limited to the principal sum, advances, and all other sums payable by
Mortgagor hereunder and under the terms of any of the Other Security Documents, together
with interest thereon at the stated or Default Rate, and shall keep and perform each of the
covenants and conditions and agreements hereinafter set forth, then this Mortgage, and the
estate hereby granted and conveyed shall become void.

Mortgagor represents and warrants to and covenants and agrees
with Mortgagee as follows:

SECTION 1. Payment of Debt and Incorporation of Covenants, Conditions and
Agreements.

Mortgagor ' pay the Debt at the time and in the manner provided in the Note and in
this Mortgage. All the 2ovenants, conditions and agreements contained in the Note and the
Other Security Documer:ts are hereby made a part of this Mortgage to the same extent and
with the same force and effectas if fully set forth herein.

SECTION 2. Future Acvances and Revolving Credit Advances.

This Mortgage secures not only p:esent indebtedness but also future advances, whether
such advances are obligatory or to be maie at the option of Mortgagee, which are made within
twenty (20) years from the date hereof, whic’ fulure advances shall have the same priority as if
all such future advances were made or issued unthe date of execution hereof. Nothing in this
Section 2 or in any other provision of this Mortgag: shall be deemed an obligation on the part of
Mortgagee to make any future advances other ‘thar in accordance with the terms and
provisions of the Note. The amount of indebtedness securzd hereby may increase or decrease
from time to time, however, the principal amount of such #iaebtedness shail not at any time
exceed 200% of the original principal amount of the Nots-specified in this Mortgage, plus
interest thereon, and other costs, amounts and disbursements_as.orovided herein and in the
Other Loan Documents.

SECTION 3. Application of Payments.

Unless applicable law provides otherwise, all payments received by !Mortgagee from
Mortgagor under the Note or this Mortgage shall be applied by Mortgagee in sucn. order and
priority as Mortgagee, in its sole discretion, may elect and not necessarily in the follawing order:
(i) amounts payable to Mortgagee by Mortgagor under Section 8 hereof; (ii) late charges
payable under the Note; (iii) principal advances made pursuant to Section 26 hereof; (iv}
interest payable on advances made pursuant to Section 26 hereof; (v) interest payable on the
Note; (vi) principal of the Note; (vii) prepayment premiums of the Note and (viii) any other sums
secured by this Mortgage in such order as Morigagee may determine.

SECTION 4. Warranty of Title.
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Mortgagor warrants that Mortgagor has good title to the Mortgaged Property and has
the right to mortgage, give, grant, bargain, sell, alienate, enfeoff, convey, confirm, pledge,
assign and hypothecate the same and that Mortgagor possesses an unencumbered fee estate
in the Premises and the improvements and that it owns the Mortgaged Property free and clear
of all liens, encumbrances and charges whatsoever except for those exceptions shown in the
fitle insurance policy insuring the lien of this Mortgage (“Permitted Encumbrances”).
Mortgagor shall forever warrant, defend and preserve such title and the validity and priority of
the lien of this Mortgage and shall forever warrant and defend the same to Mortgagee against
the claims of all persons whomsoever.

7

SECTION 5. Miscellaneous Representations and Warranties.

(a) - The proceeds of the loan evidenced by the Note shall be used solely for
business purpesas and in furtherance of the regular business affairs of Mortgagor, and the
entire loan evidericad by the Note constitutes (i) a "business loan” within the purview of 815
ILCS 205/4(c), and {il) a "loan secured by a mortgage on real estate" within the purview and
operation of 815 ILCE205/4(1).

(b)  The Mortgag=d) Properly does not constitute "agricultural real estate", as said
term is defined in Section 151201 of the lllinois Mortgage Foreclosure Law, 735 ILCS 15 -
1101, et seq., as such law may have heretofore or hereafter been amended (the “Act”), or
wresidential real estate” as said terin s defined in Section 15-1219 of the Act and 815 ILCS
205/4(c).

SECTION 6. Insurance.

(a) Mortgagor shall keep the Mortgageu Property insured against (i) loss or damage
by fire and other casualties included within broad forri extended coverage under an "all risk”
policy, (ii) flood, and (i) such other hazards, risks and matters, including, without limitation,
business interruption, rental loss, public fiability, and boiler ranage and liability, as Mortgagee
shall from time to time require and in amounts required by Mortgagee, and shall pay the
premiums for such insurance (collectively, the “Insurance Pre'niums”) as the same shall
become due and payable. All policies of insurance (collectively, thePolicies") shall be issued
by insurers acceptable to Mortgagee and all casualty policies shall con‘ain the standard lllinois
mortgagee non-contribution clause naming Mortgagee as the person to +which all payments
made by such insurance company shall be paid. Mortgagor shall ascior.2nd deliver the
Policies to Mortgagee. Not later than thirty (30) days prior to the expiration date of each of the
Policies, Mortgagor shall deliver evidence satisfactory to Mortgagee of the renewal! of each of
the Policies.

(b) In the event of loss, Mortgagor shall give immediate written notice to the
insurance carrier and to Mortgagee. Mortgagor hereby authorizes and empowers Mortgagee
as attorney-in-fact for Mortgagor to make proof of loss, to adjust and compromise any claim
under insurance policies, to appear in and prosecute any action arising from such insurance
policies, to collect and receive insurance proceeds, and to deduct therefrom Mortgagee's
expenses incurred in the collection of such proceeds (said insurance proceeds, after such
deduction of expenses, being herein referred to as the "Net Proceeds"); provided, however,
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that nothing contained in this subsection (b) shall require Mortgagee to incur any expense or
take any action hereunder. Mortgagor further authorizes Mortgagee, at Mortgagee's option, to
apply the Net Proceeds to the payment of the sums secured by this Mortgage, whether or not
then due, in such priority and proportions as Mortgagee in its discretion shall deem proper.

(c) If the Net Proceeds are applied to the payment of the sums secured by this
Mortgage, any such application of proceeds to principal shall neither extend nor postpone the
due dates of the monthly installments to be made pursuant to the Note, nor shall such
application change the amounts of such installments. If the Mortgaged Property is sold
pursuant to Section 25 hereof or if Mortgagee acquires title to the Mortgaged Property,
Mortgagee shall have all of the right, title and interest of Mortgagor in and to any insurance
policies and«nearned premiums thereon and in and fo the proceeds resulting from any damage
to the Morigayed Property prior to such sale or acquisition.

(d) Tha excess, if any, of the Net Proceeds remaining after payment of the entire
Debt as provided herein shall be paid to Mortgagor.

SECTION 7. Panient of Taxes, etc.

Mortgagor shall pay ali taxes, assessments, water rates, frontage charges and sewer
rents, now or hereafter levied or'assessed or imposed against the Mortgaged Property or any
part thereof (collectively, the "Taxes”) and all ground rents, maintenance charges, other
governmental impositions and other chzrges, including, without limitation, any vault charges
and license fees for the use of vaults, ctittes and similar areas adjoining the Premises, now or
hereafter levied or assessed or imposed againut the Mortgaged Property or any part thereof
(collectively, the "Other Charges") as same becore due and payable. Mortgagor will deliver to
Mortgagee, promptly upon Mortgagee's request, evidence satisfactory to Mortgagee that the
Taxes and Other Charges have been so paid or are r.c* then delinquent. Mortgagor shall not
suffer and shall promptly cause to be paid and discharged.-any lien or charge whatsoever which
may be or become a lien or charge against the Mortgaged Froperty, and shall promptly pay for
all utility services provided to the Mortgaged Property. Mortgaaor shall furnish to Mortgagee

receipts for the payment of the Taxes, Other Charges and said utlity services prior to the date

the same shall become delinquent.
SECTION 8. Escrow Fund.

Mortgagor shall pay to Mortgagee, on the first day of each calendar anth for the term
of this Mortgage, an amount equal to (a) one-twelfth (1/42th) of an amount which would be
sufficient to pay the Taxes and the Other Charges which are payable, or estimated by
Mortgagee to be payable, during the next ensuing twelve (12) months, and, (b) one-twelfth
(1/12th) of an amount which would be sufficient to pay the Insurance Premiums due for the
renewal of the coverage afforded by the Policies upon the expiration thereof (said amounts in
(a) and (b) above being herein collectively referred to as the "Escrow Fund”). The Escrow
Fund and the payments of interest or principal or both payable pursuant to the provisions of the
Note shall be added together and shall be paid as an aggregate sum by Mortgagor to
Mortgagee. Mortgagor hereby pledges to Morigagee any and all monies now or hereafter
deposited in the Escrow Fund as additional security for the payment of the Debt. Mortgagee
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will apply the Escrow Fund to payments of Taxes, Other Charges and Insurance Premiums
required to be made by Mortgagor pursuant to Sections 6 and 7 hereof. If the amount of the
Escrow Fund shall exceed the amounts due for Taxes, Other Charges and Insurance Premiums
pursuant to Sections 6 and 7 hereof, Mortgagee shall, in its discretion, return any excess to
Mortgagor or credit such excess against future payments to be made to the Escrow Fund. in
allocating such excess, Mortgagee may deal with the person shown on the records of
Mortgagee to be the owner of the Mortgaged Property. If the Escrow Fund is not sufficient to
pay the items set forth in (a) and (b) above, Mortgagor shall promptly pay to Mortgagee, upon
demand, an amount which Mortgagee shall estimate as sufficient to make up the deficiency.
Upon the occurrence of an Event of Default (hereinafter defined) Mortgagee may apply any
sums then present in the Escrow Fund to the payment of the following items in any order in its
sole discretian:

(i) Taxes and Other Charges;
(ii) Insurarce Premiums;

(i)  All other ~ums payable pursuant to the Note, this Mortgage, and the Other
Security) Documents, including without limitation advances made by
Mortgagee pursuant to the terms of this Mortgage and interest thereon.

(iv)  Interest on the unpaidi piincipal balance of the Note;
(v) Amortization of the unpaid principal balance of the Note;

Until expended or applied as above provided, any amounts in the Escrow Fund shall
constitute additional security for the Debt. The Eserow Fund shall not constitute a trust fund
and may be commingled with other monies held by vertgagee. No earnings or interest on the
Escrow Fund shall be payable to Mortgagor. Notwithstanding the foregoing, there will be no tax
escrow except after the occurrence and during the continua:ice of any breach, default or other
non-performance by Mortgagor or any other person or entity-froif time to time obligated for the
payment and/or performance of any of the obligations provided fJ in any one or more of the
Note, this Mortgage and the Other Security Documents.

SECTION 9. Condemnation.

(a) Mortgagor shall give Mortgagee prompt notice of the actuai or threatened
commencement of any action or proceeding relating to any condemnation, eminzn._domain or
other taking, whether direct or indirect, of the Mortgaged Property or any part thereny; and shall
deliver to Mortgagee copies of any and all papers served in connection with such proceedings.
Mortgagor shall appear in and prosecute any such action or proceeding unless otherwise
directed by Mortgagee in writing. Mortgagor authorizes Mortgagee, at Mortgagee's option, as
attorney-in-fact for Mortgagor, to commence, appear in and prosecute, in Mortgagee's or
Mortgagor's name, any action or proceeding relating to any condemnation or other taking of the
Mortgaged Property, whether direct or indirect, and to settle or compromise any claim in
connection with such condemnation or other taking. The proceeds of any award, payment or
claim for damages, direct or consequential, in connection with any condemnation or other
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taking, whether direct or indirect, of the Mortgaged Property or any part thereof, or for
conveyances in lieu of condemnation, are hereby assigned to and shall be paid to Mortgagee.

(b)  Mortgagor authorizes Mortgagee to apply such awards, payments, proceeds or
damages, after the deduction of Mortgagee's expenses incurred in the collection of such
amounts, at Mortgagee's option, either (i) to restoration or repair of the Mortgaged Property, or
(i) to payment or discharge of the Debt, whether or not then due, in such order as Mortgagee
may determine, with the balance, if any, to Mortgagor. Mortgagor agrees to execute such
further evidence of assignment of any awards, proceeds, damages or claims arising in
connection with such condemnation or taking as Mortgagee shall require.

(c) Notwithstanding any taking by any public or quasi-public authority through
eminent aomain or otherwise (including but not limited to any transfer made in lieu of or in
anticipation of 4ie exercise of such taking), Mortgagor shall continue to pay the Debt at the time
and in the mariisi nrovided for its payment in the Note and in this Mortgage, and the Debt shalll
not be reduced uril any award or payment therefor shall have been actually received and
applied by Mortgagee. “after the deduction of expenses of collection, to the reduction or
discharge of the Debt.. Mortgagee shall not be limited to the interest paid on the award by the
condemning authority but shzll be entitled to receive out of the award interest at the rate or
rates provided herein and in t!ie Note. Any reduction of the Debt pursuant to the terms of this
Section 9 shall not be deemed ¢ prepayment of the Debt and no prepayment consideration, if
any, shall be due. If the Mortgage« Property is sold, through foreclosure or otherwise, prior to
the receipt by Mortgagee of such awaid Jr payment, Mortgagee shall have the right, whether or
not a deficiency judgment on the Note snall have been sought, recovered or denied, to receive
said award or payment, or a portion thereof cufficient to pay the Debt.

SECTION 10. Leases and Rents.

(a)  Mortgagor hereby assigns to Mortgagee 2!l Leases now existing or hereafter
made of all or any part of the Mortgaged Property, all Rents payable under such Leases , and
all security deposits made by tenants in connection with sucii-Leases. Mortgagor hereby grants
Mortgagee all of the rights and powers possessed by Mortgagcr prior to such assignment, and
Mortgagee is hereby granted the right to modify, extend or terminats the Leases and to execute
new Leases, in Mortgagee's sole discretion. Mortgagee is hereby granied the right to enter the
Mortgaged Property for the purpose of enforcing its interest in the Leases and the Rents, this
Mortgage constituting a present, absolute assignment of the Leases =nd the Rents.
Nevertheless, subject to the terms of this Section 10, Mortgagee grants.ic Mortgagor a
revocable license to operate and manage the Mortgaged Property and to colleci the Rents.
Mortgagor shall hold the Rents, or a portion thereof sufficient to discharge all current'sums due
on the Debt, for use in the payment of such sums. Upon or at any time after an Event of
Default, the license hereby granted to Mortgagor may be revoked by Mortgagee, and
Mortgagee may enter upon the Mortgaged Property, and collect, retain and apply the Rents
toward payment of the Debt in such priority and proportions as Mortgagee in its discretion shall
deem proper.

(b)  All Leases shall be written on the standard form of lease which has been
approved by Mortgagee. Upon request, Mortgagor shall furnish Mortgagee with executed
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copies of all Leases. No changes may be made to the Mortgagee-approved standard lease
without the prior written consent of Mortgagee. In addition, all renewals of Leases and all
proposed leases shall provide for rental rates comparable to existing local market rates, and
shall be arms-length transactions. All proposed leases shall be subject to the prior approval of
Mortgagee. All Leases shall provide that they are subordinate to this Mortgage and that the
iessee agrees fo attorn to Mortgagee. Mortgagor (i) shall observe and perform all of the
obligations imposed upon the lessor under the Leases and shall not do or permit to be done
anything to impair the value of the Leases as security for the Debt; (ii) shall promptly send
copies to Mortgagee of all notices of default which Mortgagor shall send or receive thereunder;
(iii) shall enforce all of the terms, covenants and conditions contained in the Leases on the part
of the lessee thereunder to be observed or performed, short of termination thereof; (iv) shall not
collect any of the Rents more than one (1) month in advance; (v) shall not execute any other
assignmeiivo. lessor's interest in the Leases or the Rents; (vi) shall not alter, modify or change
the terms ofth< Leases without the prior written consent of Mortgagee, or cancel or terminate
the Leases o mccept a surrender thereof, or convey or transfer or suffer or permit a
conveyance or transter of the Premises or of any interest therein so as to effect a merger of the
estates and rights, or-a *ermination or diminution of the obligations, of lessees thereunder; (vii)
shall not alter, modify or ~hange the terms of any guaranty of the Leases or cancel or terminate
such guaranty without the wmrinr_written consent of Mortgagee; (viii) shall not consent to any
assignment of or subletting urider the Leases not in accordance with their terms, without the
prior written consent of Mortgegee; and (ix) shall execute and deliver at the request of
Mortgagee all such further assurances, confirmations and assignments in connection with the
Mortgaged Property as Mortgagee shail f:o:n time to time require.

(¢) The security pledged in this sc:cticn constitutes primary collateral for the secured
indebtedness on a par with all other collaterai and security provided for in this Mortgage and
other agreements executed in connection with (his. Mortgage. Without limiting any other
provision of this Mortgage, or other documents regardinz the exercise of remedies, Mortgagee
may exercise the rights granted to it in this section separate from or in conjunction with any
other remedies provided for in this Mortgage and other dozuments in any order and at such
time or times as Mortgagee, in its sole and absolute discretion; may elect.

SECTION 11. Maintenance of Mortqaged Property.

Mortgagor shall cause the Mortgaged Property to be maintained .iii-a good and safe
condition and repair. The Improvements and the Equipment shall not be remsyed, demolished
or altered (except for normal replacement of the Equipment} without the conserit of Mortgagee.
Mortgagor shall promptly comply with all laws, orders and ordinances now _or. hereafter
affecting the Mortgaged Property or the use thereof, including, without limitation, the Americans
with Disabilities Act, as same may be amended from time to time (the "ADA Act") and will
ensure compliance by all tenants of the Mortgaged Property with all such laws, orders and
ordinances. Mortgagor shall promptly repair, replace or rebuild any part of the Mortgaged
Property which may be destroyed by any casualty, or become damaged, worn or dilapidated, or
which may be affected by any proceeding of the character referred to in Section 6 hereof and
shall complete and pay for any structure at any time in the process of construction or repair on
the Premises. Mortgagor shall not initiate, join in, acquiesce in, or consent to any change in
any private restrictive covenant, zoning law or other public or private restriction, limiting or

Emcmatthysmort6/1/2004

9of 34




UNOEFICIAL COPY

defining the uses which may be made of the Mortgaged Property or any part thereof. If under
applicable zoning provisions the use of all or any portion of the Mortgaged Property is or shall
become a nonconforming use, Mortgagor will not cause or permit such nonconforming use to
be discontinued or abandoned without the express written consent of Mortgagee.

SECTION 12. Transfer or Encumbrance of the Mortgaged Property.

(a) Mortgagor acknowledges that Mortgagee has examined and relied on the
creditworthiness of Mortgagor and experience of Mortgagor in owning and operating properties
such as the Mortgaged Property in agreeing to make the loan secured hereby, and that
Mortgagee will continue to rely on Mortgagor's ownership of the Mortgaged Property as a
means of maintaining the value of the Mortgaged Property as security for repayment of the
Debt. Mortgauor acknowiedges that Mortgagee has a valid interest in maintaining the value of
the Mortgaged ~ioperty so as to ensure that, should Mortgagor default in the repayment of the
Debt, Mortgagee <an recover the Debt by a sale of the Mortgaged Property. Mortgagor shall
not, without the prio”written consent of Mortgagee, sell, convey, alienate, mortgage, encumber,
pledge or otherwise transiar the Mortgaged Property, any part thereof or any interest therein, or
permit the Mortgaged Preperty, any part thereof or any interest therein, to be sold, conveyed,
alienated, mortgaged, encuribsred, pledged or otherwise transferred.

(b) A sale, conveyance, alienation, mortgage, encumbrance, pledge or transfer
within the meaning of this Section’ 12 shall be deemed to include (i) an installment sales
agreement wherein Mortgagor agrees to sl the Mortgaged Property or any part thereof for a
price to be paid in instaliments; (ii) an agrzement by Mortgagor leasing all or a substantial part
of the Mortgaged Property for other than ac/ual'occupancy by a space tenant thereunder or a
sale, assignment or other transfer of, or the grarit of a security interest in, Mortgagor's right, title
and interest in and to any Leases or any Rents; iii} if Mortgagor, any Guarantor (hereinafter
defined), or any general partner or manager or managing member (or if no managing member,
any member) of Mortgagor or Guarantor is a corporatior, the voluntary or involuntary sale,
conveyance or transfer of such corporation's stock (or arinterest in any entity directly or
indirectly controlling such corporation by operation of law.or otherwise) or the creation or
issuance of new stock by which any of such corporation’s stock-shall be vested in a party or
parties who are not now stockholders; (iv) if Mortgagor, any Guarantcr.or any general partner or
manager or managing member (or if no managing member, any member) of Mortgagor or any
Guarantor is a limited or general partnership or joint venture, the change, removal or
resignation of a general partner or managing partner or the transfer of the pzrtnership interest
of any general partner or managing partner; and (v) if Mortgagor, any Guaran‘ur; any general
partner of Mortgagor or of any Guarantor, any manager or managing menioer (or if no
managing member, any member) of Mortgagor or of any Guarantor or of any geuneral partner
of, a manager or a managing member (or if no managing member, any member) of Mortgagor
or if any Guarantor is @ limited liability company, the change, removal or resignation of any
manager or member thereof or the transfer of the membership interest of any member.

(c) Mortgagee reserves the right to condition the consent required hereunder upon a
modification of the terms hereof and on assumption of this Mortgage as so modified by the
proposed transferee, payment of a transfer fee, or such other conditions as Mortgagee shall
determine in its sole discretion to be in the interest of Mortgagee. Mortgagee shall not be
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required to demonstrate any actual impairment of its security or any increased risk of default
hereunder in order to declare the Debt immediately due and payable upon Mortgagor's sale,
conveyance, alienation, mortgage, encumbrance, pledge or transfer of the Mortgaged Property,
any part thereof or interest therein without Mortgagee's consent. This provision shall apply to
every such sale, conveyance, alienation, mortgage, encumbrance, pledge or transfer of the
Mortgaged Property regardless of whether voluntary or not, or whether or not Mortgagee has
consented to any previous sale, conveyance, alienation, mortgage, encumbrance, pledge or
transfer of the Mortgaged Property.

SECTION 13. Estoppel Certificates

(a) - After request by Mortgagee, Mortgagor, within ten (10) days, shall furnish
Mortgagee with a statement, duly acknowledged and certified, setting forth (i) the amount of the
original principat-amount of the Note, (i) the unpaid principal amount of the Note, (jii) the rate of
interest of the Nete, (iv) the date installments of interest and/or principal were last paid, (v) any
offsets or defenses w0 the payment of the Debt, if any, and (vi) that the Note and this Mortgage
are valid, legal and-oirding obligations and have not been modified or if modified, giving
particulars of such moaification.

(b)  After request by Mortgagee, Mortgagor, within ten (10) days, will furnish
Mortgagee with estoppe! certificates from any lessees under the Leases as required by their
respective Leases.

SECTION t4. Changes in the Laws Regarding Taxation.

If any law is enacted or adopted or ainended after the date of this Mortgage which
deducts the Debt from the value of the Mortgagec Property for the purpose of taxation or which
imposes a tax, either directly or indirectly, on the Debt.ur-Mortgagee's interest in the Mortgaged
Property, Mortgagor will pay such tax, with interest and penalties thereon, if any. In the event
Mortgagee is advised by counsel chosen by it that the paynient of such tax or interest and
penalties by Mortgagor would be unlawful or taxable to Morigagee or unenforceable or provide
the basis for a defense of usury, then in any such event, Mortaayee shall have the option, by
written notice of not less than ninety (90) days, to declare the I'sbt immediately due and
payable.

SECTION 15. No Credits on Account of the Debt.

Mortgagor will not claim or demand or be entitled to any credit or credits'ori. account of
the Debt for any part of the Taxes or Other Charges assessed against the Mortgagad Property,
or any part thereof, and no deduction shall otherwise be made or claimed from the assessed
value of the Mortgaged Property, or any part thereof, for real estate tax purposes by reason of
this Mortgage or the Debt. In the event such claim, credit or deduction shall be required by law,
Mortgagee shall have the option, by written notice of not less than ninety (90) days, to declare
the Debt immediately due and payable.

SECTION 16. Documentary Stamps.

Emcematthysmort6/1/2004

11 of 34



0416303378 Page: 12 of 34

UNOFFICIAL COPY

If at any time the United States of America, any State thereof or any subdivision of any
such State shall require revenue or other stamps to be affixed to the Note or this Mortgage, or
impose any other tax or charge on the same, Mortgagor will pay for the same, with interest and
penalties thereon, if any.

SECTION 17. Usury Laws.

This Mortgage and the Note are subject to the express condition that at no time shall
Mortgagor be obligated or required to pay interest on the Debt at a rate which could subject the
holder of the Note to either civil or criminal liability as a result of being in excess of the
maximum interest rate which Mortgagor is permitted by applicable law to contract or agree to
pay. If by the terms of either this Mortgage or the Note, Mortgagor is at any time required or
obligated 1o.pay interest on the Debt at a rate in excess of such maximum rate, the rate of
interest undzr the same shall be deemed to be immediately reduced to such maximum rate and
the interest payobia shall be computed at such maximum rate and all prior interest payments in
excess of such miaamum rate shall be applied and shall be deemed to have been payments in
reduction of the principai‘halance of the Note.

SECTION 18. Books and Feuords.

(a)  The Mortgagor (and Guarantors, if any) shall keep proper books, records and
accounts with respect to the operatior of the Mortgaged Property in accordance with generally
accepted accounting principles. Ogperating bank account(s) in respect of the Mortgaged
Property shall be maintained with Mortge gee. its affiliate or such other financial institution as
Mortgagee may designate. Mortgagor shall furnish to Mortgagee (i) within ninety (90) days
after the end of each fiscal year of Mortgagor 2nd at any other time upon Mortgagee's request,
financial statements for the operation of the Morta2ged Property, including a balance sheet, a
statement of income and expenses of the Mortgaged F:operty and a statement of changes in
financial position, each in reasonable detail and certiicd by Mortgagor (or a principal of
Mortgagor if Mortgagor is not an individual) under penalty or parjury, to be true and complete,
and, if Mortgagee shall require audited by an independent certified public accountant; (ii) within
thirty (30) days following the close of each calendar quarier, .quarter-annual financial
statements (including a certified rent roll) in form satisfactory to e Mortgagee, which shall
disclose in reasonable detail all earnings and expenses with respect *¢ the operation of the
Mortgaged Property certified by Mortgagor (or a principal of Mortgagor if vcrtgagor is not an
individual) under penalty of perjury, to be true and complete; (iii) together—wiia the foregoing
financial statements and at any other time upon Mortgagee's request, a rent schedule for the
Mortgaged Property in form acceptable to Mortgagee, certified by Mortgagor (oi.a zrincipal of
Mortgagor if Mortgagor is not an individual) under penalty of perjury, to be true and complete,
showing the name of each tenant, the space occupied, the Lease expiration date, the rent
payable, the rent paid and any other information requested by Mortgagee; (iv) upon
Mortgagee's request, financial statements for any principal of Mortgagor and Guarantor in the
form set forth above; (v) upon Mortgagee's request, an accounting of all security deposits held
in connection with any Lease of any part of the Mortgaged Property; such security deposits
shall be maintained in an account to be established by Mortgagor with Mortgagee, its affiliate or
such other financial institution as Mortgagee may designate; and (vi) such other financial
information as Mortgagee may request.
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(b)  Upon the death of any Guarantor who is an individual, Mortgagor shall give
prompt written notice to Mortgagee (i.e., at least within thirty (30} days following such
Guarantor's death), setting forth the date of death, the state and county where the deceased
Guarantor's estate is being administered, and, if then known, the name(s) and address(es) of
the executor(s) or administrator(s) appointed to administer the estate of such deceased
Guarantor.

SECTION 19. Performance of Other Agreements.

Mortgagor shall observe and perform each and every term to be observed or performed
by Mortgagnr pursuant to the terms of any agreement or recorded instrument affecting or
pertaining 12.the Mortgaged Property.

SECTION 26. Further Acts and Assurances.

Mortgagor wii!, at the cost of Mortgagor, and without expense to Mortgagee, do,
execute, acknowledge and deliver all and every such further acts, deeds, conveyances,
mortgages, assignmerits, -notices of assignments, transfers and assurances as Mortgagee
shall, from time to time, requirz, for the better assuring, conveying, assigning, transferring, and
confirming unto Mortgagee .ine property and rights hereby mortgaged, given, granted,
bargained, sold, alienated, conveyad, confirmed, pledged, assigned and hypothecated or
intended now or hereafter so to b2, or which Mortgagor may be or may hereafter become
bound to convey or assign to Mortguase; or for carrying out the intention or facilitating the
performance of the terms of this Mortgage or for filing, registering or recording this Mortgage.
Mortgagor, on demand, will execute and deliver and hereby authorizes Mortgagee to execute in
the name of Mortgagor or without the signatie of Mortgagor to the extent Mortgagee may
lawfully do so, one or more financing statements, chattel mortgages or other instruments, to
evidence more effectively the security interest ¢i Martgagee in the Mortgaged Property.
Mortgagor grants to Mortgagee an irrevocable power or ztterney coupled with an interest for the
purpose of exercising and perfecting any and all rights and remedies available to Mortgagee at
law and in equity, including without limitation such rights and-remedies available to Mortgagee
pursuant to this Section 20.

SECTION 21. Recording of Mortgage, etc.

Mortgagor forthwith upon the execution and delivery of this Mortgage and thereafter,
from time to time, will cause this Mortgage, and any security instrument creating a lien or
security interest or evidencing the lien hereof upon the Mortgaged Property and each
instrument of further assurance to be filed, registered or recorded in such manner aid in such
places as may be required by any present or future law in order to publish notice of and fully to
protect the lien or security interest hereof upon, and the interest of Mortgagee in, the Mortgaged
Property. Mortgagor will pay all filing, registration or recording fees, and all expenses incident
to the preparation, execution and acknowledgement of this Mortgage, any mortgage
supplemental hereto, any security instrument with respect to the Mortgaged Property, and any
instrument of further assurance, and all federal, state, county and municipal, taxes, duties,
imposts, assessments and charges, if any, arising out of or in connection with the execution,
delivery and recording of this Mortgage, any mortgage supplemental hereto, any security
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instrument with respect to the Mortgaged Property or any instrument of further assurance,
except where prohibited by law so to do. Mortgagor shall hold harmless and indemnify
Mortgagee, its successors and assigns, against any liability incurred by reason of the imposition
of any tax on the making and recording of this Mortgage.

SECTION 22. Prepayment.

The Debt may not be prepaid in whole or in part except in accordance with the terms
and conditions contained in the Note.

SECTION 23. Events of Default.

The Cebt shall become immediately due and payable at the option of Mortgagee upon
the occurrer:.ce-of any one or more of the following events (each being an "Event of Default”,

and, collectiveiy, "Cvents of Default”):
(a) if any rortion of the Debt is not paid when the same is due and payable;

(b)  if any of the Taxes or Other Charges is not paid when the same are due and
payable;

(c) if the Policies are not kept in full force and effect, or if the Policies are not
assigned and delivered o Mortgagee upon request;

{(d)  if Mortgagor violates or does 1ot comply with any of the provisions of Sections 4,
9,10, 11, 12, 13, 16, 18, 21, 34 ¢r 35.

(e)  if any representation or warranty of Wecrtaagor, or of any person guaranteeing
payment of the Debt or any portion theraof or performance by Mortgagor of any
of the terms of this Mortgage (a "Guarantor'), made herein or in any such
guaranty, or in any certificate, report, financial-statement or other instrument or
document furnished to Mortgagee shall have been-false or misleading in any
material respect when made;

(" if Mortgagor or any Guarantor shall make an assignmeri ior the benefit of
creditors or if Mortgagor shall generally not be paying its debts s they become
due;

(g) if a receiver, liquidator or trustee of Mortgagor or of any Guaranioi shall be
appointed or if Mortgagor or any Guarantor shall be adjudicated a bankrupt or
insolvent, or if any petition for bankruptcy, reorganization or arrangement
pursuant to federal bankruptcy law, or any similar federal or state law, shall be
filed by or against, consented to, or acquiesced in by, Mortgagor or any
Guarantor or if any proceeding for the dissolution or liquidation of Mortgagor or
of any Guarantor shall be instituted; however, if such appointment, adjudication,
petition or proceeding was involuntary and not consented to by Mortgagor or
such Guarantor, upon the same not being discharged, stayed or dismissed within
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thirty (30) days;

(h)  if Mortgagor shall be in default under any other mortgage or security agreement
covering any part of the Mortgaged Property whether it be superior or junior in
lien to this Mortgage;

() if the Mortgaged Property becomes subject to any mechanic's, materialman's or
other lien other than a lien for local real estate taxes and assessments not then
due and payable and such lien shall remain undischarged of record (by payment,
bonding or otherwise) within ten (10) days;

(j} if Mortgagor fails to cure promptly any violations of laws or ordinances affecting
or which may be interpreted to affect the Mortgaged Property; or

(k)  if f5r more than ten (10) days after notice from Mortgagee, Mortgagor shall
conciue to be in default under any other term, covenant or condition of the Note,
this Meitcage or the Other Security Documents.

SECTION 24. Default Rate:

Upon the occurrence of any Ltvent of Default, Mortgagor shall pay, from the date of that
Event of Default and untit the entire; Debt is paid in full, whether prior to or subsequent to the
entry of a judgment of foreclosure and sal2 or the sale of the Mortgaged Property pursuant to
the provisions of the Act and the satisfacton of any deficiency judgment, interest on the unpaid
principal balance of the Note at the rate of five parcent (5%) above the Interest Rate as set forth
herein or at the maximum rate of interest whicn ' maker may pay by law, whichever is lower (the
"Default Rate") to be computed from the occurrznze of the Event of Default until the actual
receipt and collection of the Debt; provided, nevertheiess, that if Mortgagor shall fail to repay the
Debt on or before the Maturity Date {as defined in the'Nota), whether by acceleration following
default or otherwise, payment thereof, together with interest thereon calculated at the Default
Rate from and after the Maturity Date, shall be made upon notless than ninety (90) days prior
written notice by Mortgagor to Mortgagee, or if such payment sha't he made earlier than ninety
(90) days following the giving of such notice, interest on the princisal.sum, calculated at the
Default Rate, shall continue to accrue (and shall be payable) to and incuding the date which is
ninety (90) days following Mortgagee's receipt of Mortgagor's said notice, end the foregoing
shall not be deemed to extend the Maturity Date.

SECTION 25. Remedies.

Section 25.1 Certain Remedies. If an Event of Default shall occur, Mortgagee may
(but shall have no obligation to) exercise any one or more of the following remedies, without
notice (unless notice is required by applicable statute):

(a) Debt Acceleration. Mortgagee may at any time and from time to time declare
any or all of the immediately due and payable and such Debt shall thereupon be immediately
due and payable, without presentment, demand, protest, notice of protest, notice of
acceleration or of intention to accelerate or any other notice or declaration of any kind, all of
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which are hereby expressly waived by Mortgagor. Without limitation of the foregoing, upon the
occurrence of an Event of Defauilt, all of the Debt shall thereupon be immediately due and
payable, without presentment, demand, protest, notice of protest, declaration or notice of
acceleration or intention to accelerate, or any other notice, declaration or act of any kind, all of
which are hereby expressly waived by Mortgagor.

(b)  Enforcement of Assignment of Rents. Prior or subsequent to taking
possession of any portion of the Mortgaged Property or taking any action with respect to such
possession, Mortgagee may: (1) collect and/or sue for the Rents in Mortgagee's own name,
give receipts and releases therefor, and after deducting all expenses of collection, including
attorneys' fees and expenses, apply the net proceeds thereof to the Debt in such manner and
order as Mortgagee may elect and/or to the operation and management of the Mortgaged
Property; inciuding the payment of management, brokerage and attorney's fees and expenses;
and (2) requirz-Mortgagor to transfer all security deposits and records thereof to Mortgagee
together with Giiginal counterparts of the Leases.

(c) Foreclosure. Mortgagee shall have the right to foreclose the lien hereof for the
Debt or any part thereof zind pursue all remedies afforded to a mortgagee under and pursuant
to the Act. In case of any fureclnsure sale of the Mortgaged Property, the same may be sold in
one or more parcels. If the Debt secured by this Mortgage is also secured by one or more
other mortgages on property cinsisting of more than one functionally separate and distinct
property and an Event of Default occu's under this Mortgage or under any such other mortgage
which is cross-defaulted with this Mortg2 2, upon a foreclosure of this Mortgage and such other
mortgages, whether pursuant to a power of sale or otherwise, the Mortgaged Property, or any
interest therein, and the property encumber2d by such other mortgages may, at the discretion
of Mortgagee, be sold in the order designated ty Mortgagee in the notice of sale.

(1)  Itis further agreed that if an cvzrt of Default shall occur concerning the
payment of any part of the Debt, as an alternative to the-right of foreclosure for the full Debt
after acceleration thereof, Mortgagee shall have the rignt to institute partial foreclosure
proceedings with respect to the portion of said Debt so in defauit. as if under a full foreclosure,
and without declaring the entire Debt due (such proceeding beirig hereinafter referred to as a
"partial foreclosure"), and provided that if foreclosure judgment is etered pursuant to a partial
foreclosure proceeding because of default of a part of the Debt, such judgment and sale
pursuant thereto may be made subject to the continuing lien of this Mortgage for the unmatured
part of the Debt; and it is agreed that such judgment or sale pursuant to a pzitial foreclosure, if
so made, shall not in any manner affect the unmatured part of the Debt put as to such
unmatured part this Mortgage and the lien thereof shall remain in full force ant_effect just as
though no foreclosure judgment or sale had been entered or made under the provisions of this
Section. Notwithstanding the filing of any partial foreclosure or entry of a judgment of
foreclosure therein, Mortgagee may elect at any time prior to a foreclosure sale pursuant to
such judgment to discontinue such partial foreclosure and to accelerate the Debt by reason of
any uncured default or defaults upon which such partial foreclosure was predicated or by
reason of any other defaults, and proceed with full foreclosure proceedings. It is further agreed
that several foreclosure sales may be made pursuant to partial foreclosure sale for any
unmatured part of the Debt, it being the purpose to provide for a partial foreclosure sale of the
Debt for any matured portion of the Debt without exhausting the power to foreclose and to sell
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the Mortgaged Property pursuant to any such partial foreclosure for any other part of the Debt
whether matured at the time or subsequently maturing, and without exhausting any right of
acceleration and full foreclosure.

(2)  In any case in which under the provisions of this Mortgage, Mortgagee
has a right to institute foreclosure proceedings, whether before or after the whole principal sum
secured hereby is declared to be immediately due as aforesaid, or whether before or after the
institution of legal proceedings to foreclose the lien hereof or before or after judgment
thereunder, and at all times until confirmation of sale, Mortgagor shail forthwith, upon demand
of Mortgagee, surrender to Mortgagee and Mortgagee shall be entitled to take, and upon
Mortgagee's request to the court to be placed in actual possession of the Mortgaged Property,
Mortgagee shall be placed in possession of the Mortgaged Property or any part thereof,
personally, G by its agent or attorneys as provided in Subsection (b)(2) and (c) of Section 15-
1701 of the Act.'n such event Mortgagee in its discretion may, with or without force and with or
without process ot iaw, enter upon and take and maintain or may apply to the court in which a
foreclosure is pending to be placed in possession of all or any part of said Mortgaged Property,
together with all documents, books, records, papers and accounts of Mortgagor or the then
owner of the Mortgaged Property relating thereto, and may exclude Mortgagor, its agents or
servants, wholly therefrom and_may, as attorney in fact or agent of Mortgagor, or in its own
name as Mortgagee and under the.powers herein granted, hold, operate, manage and control
the Mortgaged Property and corduct the business, if any, thereof, either personally or by its
agents, and with full power to use such measures, legal or equitable, as in its discretion or in
the discretion of its successors or ass.ans nay be deemed proper or necessary to enforce the
payment or security of the avails, rents, issues. and profits of the Mortgaged Property, including
actions for the recovery of rent, actions in fctcib.e detainer and actions in distress for rent, and
with full power: (a) to cancel or terminate arny 'ease or sublease for any cause or on any
ground which would entitle Mortgagor to cancelsame; (b} to elect to disaffirm any lease or
sublease which is then subordinate to the lien heredf; ¢} to extend or modify any then existing
leases and to make new leases, which extensions, mcdifications and new leases may provide
for terms to expire, or for options to lessees to extend or renisw terms to expire, beyond the
maturity date of the Debt secured hereunder and beyond the-dzie of the issuance of a deed or
deeds to a purchaser or purchasers at a foreclosure sale, it be'ng understood and agreed that
any such leases, and the options or other such provisions to be_ contained therein, shall be
binding upon Mortgagor and all persons whose interests in the Mortgaged Property are subject
to the lien hereof and upon the purchaser or purchasers at “any-foreclosure sale,
notwithstanding any redemption from sale, discharge of the Mortgage Delxt. satisfaction of any
foreclosure decree, or issuance of any certificate of sale or deed to any purcnaser; (d) to enter
into any management, leasing or brokerage agreements covering the Mortgaged Property; (e)
to make all necessary or proper repairs, decorating, renewals, replacements, ziterations,
additions, betterments and improvements to the Mortgaged Property as to it may seem
judicious; (f) to insure and reinsure the same and all risks incidental to Mortgagee's possession,
operation and management thereof, and (g) to receive all of such avails, rents, issues and
profits; hereby granting full power and authority to exercise each and every of the rights,
privileges and powers herein granted at any and all times hereafter, without notice to
Mortgagor. Without limiting the generality of the foregoing provisions of this Section,
Mortgagee shall also have all power, authority and duties as provided in Section 15-1703 of the
Act.
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(3)  Mortgagee shall not be obligated to perform or discharge, nor does it
hereby undertake to perform or discharge, any obligation, duty or liability under any leases.
Mortgagor shall and does hereby agree to indemnify and hold Mortgagee harmless of and from
any and all liability, loss or damage which it may or might incur by reason of its performance of
any action authorized under this Subsection 25.1(c) and of and from any and all claims and
demands whatsoever which may be asserted against it by reason of any alleged obligations or
undertakings on its part to perform or discharge any of the terms, covenants or agreements of
Mortgagor. Should Mortgagee incur any such liability, foss or damage, by its performance or
nonperformance of actions authorized by this Section, or in the defense of any claims or
demands, the amount thereof, including costs, expenses and reasonable attorneys' fees,
together with interest on any such amount at the Default Rate (as that term is defined in Section
24 of this Mortgage) shall be secured hereby, and Mortgagor shall reimburse Mortgagee
therefor immediately upon demand.

4) In any case in which under the provisions of this Mortgage, Mortgagee
has a right to institute feieclosure proceedings, whether before or after the whole principal sum
secured hereby is decia’ed to be immediately due, or whether before or after the institution of
foreclosure proceedings ¢i” hefore or after judgment thereunder, and at all times until
confirmation of sale, the court shall appoint a receiver of the premises whenever Mortgagee
when entitled to possession so requests either pursuant to Section 15-1702(a) of the Act or
when such appointment is otherwisz2 7.uthorized by operation of law. Such receiver shall have
all powers and duties prescribed by Sestivn 15-1704 of the Act, including the power to make
leases to be binding upon all parties, inciuding the Mortgagor after redemption, the purchaser at
a sale pursuant to a judgment of foreclosure' and any person acquiring an interest in the
Mortgaged Property after entry of a judgment of foreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. In addition, such receiver shall also have the following powers: (a}
to extend or modify any then existing leases, which exntznsions and modifications may provide
for terms to expire, or for options to lessees to extend or renew terms to expire, beyond the
maturity date of the Debt hereunder and beyond the date of ine issuance of a deed or deeds to
a purchaser or purchasers at a foreclosure sale, it being undersiood and agreed that any such
leases, and the options or other such provisions to be contained {narein, shall be binding upon
Mortgagor and all persons whose interests in the Mortgaged Proporty are subject to the lien
hereof and upon the purchaser or purchasers at any foreclosure sae, notwithstanding any
redemption, discharge of the Debt, satisfaction of any foreclosure judgment, or issuance of any
certificate of sale or deed to any purchaser; and (b) all other powers which =y ;e necessary or
are usual in such cases for the protection, possession, control, management.ard operation of
the premises during the whole of the period of receivership. The court from time to time, either
before or after entry of judgment of foreclosure, may authorize the receiver to apply the net
income in his hands in payment in whole or in part of: (a) the Debt, or by or included in any
judgment of foreclosure or supplemental judgment or other item for which Mortgagee is
authorized to make a protective advance under this Mortgage, and (b) the deficiency in case of
a sale and deficiency.

(d)  Lawsuits. Mortgagee may proceed by a suit or suits in equity or at law, whether
for collection of the Debt secured hereby, the specific performance of any covenant or
agreement herein contained or in aid of the execution of any power herein granted, or for any
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foreclosure hereunder or for the sale of the Mortgaged Property under the judgment or decree
of any court or courts of competent jurisdiction.

(e) Entry on Mortgaged Property. Mortgagee is authorized, prior or subsequent to
the institution of any foreclosure proceedings, to the fullest extent permitted by applicable law,
to enter upon the Mortgaged Property, or any part thereof, and to take possession of the
Mortgaged Property and all books and records relating thereto, and to exercise without
interference from Mortgagor any and all rights which Mortgagor has with respect to the
management, possession, operation, protection or preservation of the Mortgaged Property.
Mortgagee shall not be deemed to have taken possession of the Mortgaged Property or any
part thereof except upon the exercise of its right to do so, and then only to the extent evidenced
by its demand and overt act specifically for such purpose. All costs, expenses and liabilities of
every characier incurred by Mortgagee in managing, operating, maintaining, protecting or
preserving tlie-Mortgaged Property shall constitute a demand obligation of Mortgagor (which
obligation Morigsgor hereby promises to pay) to Mortgagee pursuant to this Mortgage. |If
necessary to obtain e possession provided for above, Mortgagee may invoke any and all legal
remedies to dispossess Mortgagor. In connection with any action taken by Mortgagee pursuant
to this Subsection 25.i("),"Mortgagee shall not be liable for any loss sustained by Mortgagor
resulting from any failure tc'tet the Mortgaged Property or any part thereof, or from any act or
omission of Mortgagee in maragina the Mortgaged Property unless such loss is caused by the
willful misconduct and bad faith 5f Mortgagee, nor shall Mortgagee be obligated to perform or
discharge any obligation, duty or( liability of Mortgagor arising under any lease or other
agreement relating to the Mortgaged Praperty or arising under any Permitted Encumbrance or
otherwise arising. Mortgagor hereby assents to, ratifies and confirms any and all actions of
Mortgagee with respect to the Mortgaged Praperty taken under this Section.

(f) Receiver. Mortgagee shall as a matter of right be entitled to the appointment of
a receiver or receivers for all or any part of the Morigzu=d Property, whether such receivership
be incident to a proposed sale (or sales) of such propzrty, or upon the actual or threatened
waste to any part of the Mortgaged Property, or otherwise,‘and without regard to the value of
the Mortgaged Property or the solvency of any person or perseis liable for the payment of the
indebtedness secured hereby, and Mortgagor does hereby ‘irrevocably consent to the
appointment of such receiver or receivers, waives any and all defences to such appointment,
agrees not to oppose any application therefor by Mortgagee, and agrees that such appointment
shall in no manner impair, prejudice or otherwise affect the rights of Mortgege2 to application of
Rents as provided in this Mortgage. Nothing herein is to be construed to deriive Mortgagee of
any other right, remedy or privilege it may have under the law to have a recciver appointed.
Any money advanced by Mortgagee in connection with any such receivershio shail be a
demand obligation (which obligation Mortgagor hereby promises to pay) owing by l4ortgagor to
Mortgagee pursuant to this Mortgage.

() Termination of Commitment to Lend. Mortgagee may terminate any
commitment or obligation to lend or disburse funds under any Other Security Documents.

(h) Other Rights and Remedies. Mortgagee may exercise any and all other rights
and remedies which Mortgagee may have under the Other Security Documents, or at law or in
equity or otherwise.
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Section 25.2 Proceeds of Foreclosure. The proceeds of any foreclosure sale
of the Mortgaged Property shall be distributed and applied in accordance with the provisions of
Subsection (c) of Section 15-1512 of the Act. The judgment of foreclosure or order confirming
the sale shall provide (after application pursuant to Subsections (a) and (b} of said Section 15-
1512) for application of sale proceeds in the following order of priority: first, all items not
covered by the provisions of said Subsections (a)} and (b), which under the terms hereof
constitute Debt additional to that evidenced by the Note, with interest thereon as herein
provided; and second, all principal and interest remaining unpaid on the Note.

Section 25.3 Mortgagee as Purchaser. Mortgagee shall have the right to
become the.ourchaser at any foreclosure sale and Mortgagee shall have the right to credit upon
the amousito Mortgagee's successful bid, to the extent necessary to satisfy such bid, all or any
part of the Debt in such manner and order as Mortgagee may elect. |f Mortgagee is the
purchaser of ihe Mortgaged Property, or any part thereof, at any sale thereof (including any
sale of the Coliaieraljas contemplated in Section 31 hereof), Mortgagee shall, upon any such
purchase, acquire geud iitle to the Mortgaged Property so purchased, free of the assignments,
liens, and security interests of these presents.

Section 25.4 Femedies Cumulative. All rights and remedies provided for
herein and in any Other Security Documents are cumulative of each other and of any and all
other rights and remedies existing at.law or in equity, and Mortgagee shall, in addition to the
rights and remedies provided herein Or..pany Other Security Documents, be entitled to avail
itself of all such other rights and remedies, as may now or hereafter exist at law or in equity for
the collection of the Debt and the enforcemnt of the covenants herein and the foreclosure of
the liens and security interests evidenced hereby, and the resort to any right or remedy
provided for hereunder or under any such Other Gezurity Documents or provided for by law or
in equity shall not prevent the concurrent or subsequen* employment of any other appropriate
right or rights or remedy or remedies.

Section 25.5 Mortgagee’s Discretion as to -Sscurity. Mortgagee may resort
to any security given by this Mortgage or to any other security now existing or hereafter given to
secure the payment of the Debt, in whole or in part, and in such pei‘iors and in such order as
may seem best to Mortgagee in its sole and uncontrolled discretion, and'any such action shall
not in anyway be considered as a waiver of any of the rights, benefits, liens or security interests
evidenced by this Mortgage.

Section 25.6 Mortgagor's Waiver of Certain Rights. To the full extent
permitted by law, Mortgagor agrees that Mortgagor will not at any time insist upon, p'ead, claim
or take the benefit or advantage of any law now or hereafter in force providing for any
appraisement, valuation, stay, extension or redemption, or any so-called "Moratorium Laws",
and Mortgagor, for Mortgagor, Mortgagor's heirs, devisees, representatives, successors and
assigns, and for any and all persons ever claiming any interest in the Mortgaged Property, to
the extent permitted by applicable law, hereby waives and releases all rights of redemption,
valuation, appraisement, stay of execution, notice of intention to mature or declare due the
whole of the Debt, notice of election to mature or declare due the whole of the Debt and all
rights to a marshaling of assets of Mortgagor, including the Mortgaged Property, or to a sale in
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inverse order of alienation in the event of foreclosure of the liens and/or security interests
hereby created. The foregoing waiver of right of redemption is made pursuant to the provisions
of Section 15-1601(b) of the Act. Mortgagor shall not have or assert any right under any statute
or rule of law pertaining to the marshaling of assets, sale in inverse order of alienation, the
exemption of homestead, the administration of estates of decedents, or other matters whatever
to defeat, reduce or affect the right of Mortgagee under the terms of this Mortgage to a sale of
the Mortgaged Property for the collection of the Debt without any prior or different resort for
collection, or the right of Mortgagee under the terms of this Mortgage to the payment of the
Debt out of the proceeds of sale of the Mortgaged Property in preference to every other
claimant whatever. Mortgagor waives any right or remedy which Mortgagor may have or be
able to assert pursuant to any provision of any law pertaining to the rights and remedies of
sureties. If any law referred to in this Subsection and now in force, of which Mortgagor or
Mortgage:'= heirs, devisees, representatives, successors or assigns or any other persons
claiming any interest in the Mortgaged Property might take advantage despite this Section, shall
hereafter be icpzaled or cease to be in force, such law shall not thereafter be deemed to
preclude the appiiczion of this Section.

Section 25.7 Delivery of Possession After Foreclosure. In the event there is
a foreclosure sale hereundzr and at the time of such sale, Mortgagor or Mortgagor's heirs,
devisees, representatives, si:Ccessors or assigns are occupying or using the Morigaged
Property, or any part thereof, leach and all shall immediately become the tenant of the
purchaser at such sale, which tenancy shall be a tenancy from day to day, terminable at the will
of either landlord or tenant, at a reasoiiahle rental per day based upon the value of the property
occupied, such rental to be due daily to the purchaser; and to the extent permitted by applicable
law, the purchaser at such sale shall, notwithstanding any language herein apparently to the
contrary, have the sole option to demand immedizte possession following the sale or to permit
the occupants to remain as tenants at will. in the 2vent the tenant fails to surrender possession
of said property upon demand, the purchaser shall oz entitled to institute and maintain a
summary action for possession of the property (such as'2n action for forcible detainer) in any
court having jurisdiction.

Section 25.8 Protective Advances. (1)  All advarces, disbursements and
expenditures (collectively, "advances”) made by Mortgagee befeic-and during foreclosure,
prior to sale, and where applicable, after sale, for the following purpoces, including interest
thereon at the Default Rate, are hereinafter referred to as "Protective Advrnces™:

(a)  advances pursuant to this Section 25 or Section 26:

(b)  advances in accordance with the terms of this Mortgage to: (i) protect, preserve
or restore the Mortgaged Property; (i) preserve the lien of this Mortgage or the priority
thereof, or (iii) enforce this Mortgage, as referred to in Subsection (b)(5) of Section 15-
1302 of the Act;

(c) payments of (i) installments of principal, interest or other obligations in
accordance with the terms of any prior encumbrance; (i) installments of Taxes and
Other Charges, (iii) other obligations authorized by this Mortgage; or (iv) with court
approval, any other amounts in connection with other liens, encumbrances or interests
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reasonably necessary to preserve the status of title, all as referred to in Section 15-1505
of the Act;

(d)  attorneys' fees and other costs incurred in connection with the foreclosure of this
Mortgage as referred to in Subsections 1504(d)(2) and 15-1510 of the Act and in
connection with any other litigation or administrative proceeding to which the Mortgagee
may be or become or be threatened or contemplated to be a party, including probate
and bankruptcy proceedings, or in the preparation for the commencement or defenses
of any such suit or proceeding; including filing fees, appraisers' fees, outlays for
documents and expert evidence, witness fees, stenographer's charges, publication
costs, and cost (which may be estimated as to items to be expended after entry of
judgment) of procuring all such abstracts of title, title charges and examinations,
forecicsure minutes, title insurance policies, Torrens certificates, appraisals, and similar
data anv-assurances with respect to title and value as Mortgagee may deem reasonably
necessaiveither to prosecute or defend such suit or, in case of foreclosure, to evidence
to bidders a' av sale which may be had pursuant to the foreclosure judgment the true
condition of the titia to or the value of the Mortgaged Property;

()  Mortgagee's faes and costs arising between the entry of judgment of foreclosure
and the confirmation hearing as referred to in Subsection (b)(1) of Section 15-1508 of
the Act;

(f) expenses deductible from proceeds of saie referred to in Subsections (a) and (b)
of Section 15-1512 of the Act; anu

(g)  expenses incurred and expendiies made by Mortgagee for any one or more of
the following: (i) if the Mortgaged Prope:ty-or any portion thereof constitutes one or
more units under a condominium declaraticn, ‘2ssessments imposed upon the owner
thereof; (ii) if any of the Mortgaged Property coits'sts of an interest in a leasehold estate
under a lease or sublease, rentals or other payments-iequired to be made by the lessee
under the terms of the lease or sublease; (iii) Insurance” Premiums upon casualty and
liability insurance made by Mortgagee whether or not(iMortgagee or a receiver is in
possession, if reasonably required, without regard to the Vmitation to maintaining of
insurance in effect at the time any receiver or Mortgagee tekes possession of the
Mortgaged Property imposed by Subsection (c)(1) of Section 15-1704 of the Act; (iv)
payments required or deemed by Mortgagee to be for the benefit of the Mortgaged
Property or required to be made by the owner of the Mortgaged Pioperly under any
grant or declaration of easement, easement agreement, reciprocal easement
agreement, agreement with any adjoining land owners or other instruments creating
covenants or restrictions for the benefit of or affecting the Mortgaged Property; (v)
shared or common expense assessments payable to any association or corporation in
which the owner of the Premises is a member in any way affecting the Mortgaged
Property; (vi) operating deficits incurred by Mortgagee to any receiver; and (vii) if the
loan secured hereby is a construction loan, costs incurred by Mortgagee for completion
of construction as may be authorized by the Mortgagee.

This Mortgage shall be a lien for all Protective Advances as to subsequent purchasers
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and judgment creditors from the time the Mortgage is recorded, pursuant to Subsection {b)(1)
of Section 15-1302 for the Act.

(2)  The Protective Advances shall, except to the extent, if any, that any of the same
is clearly contrary to or inconsistent with the provisions of the Act, be included in:

(a)  determination of the amount of the Debt secured by this Mortgage at any time;

(b)  the indebtedness found due and owing to Mortgagee in the judgment of
foreclosure and any subsequent amendment of such judgment, supplemental
judgments, orders, adjudications or findings by the court of any additional indebtedness
beceming due after entry of such judgment, the court may reserve jurisdiction for such
purpose;

(c}  iFright of redemption has not been validly waived by this Mortgage, computation
of the amuuntirequired to redeem, pursuant to Subsections (d){2) and (e) of Section 15-
1603 of the Az

(d)  determinatior. of amounts deductible from sale proceeds pursuant to Section 15-
1512 of the Act;

(e}  determination of the 2pplication of income in the hands of any receiver or
Mortgagee in possession, and

) computation of any deficiency judgment pursuant to Subsections (b){2) and (e)
of Section 15-1508 and Section 15-1511 of the Act.

All moneys paid for Protective Advances or any ef the other purposes herein authorized
and all expenses paid or incurred in connection therewth, including attorneys' fees, and any
other moneys advanced by Mortgagee to protect the Mortcaged Property and the lien hereof,
shall be so much additional indebtedness secured hereby, and shall become immediately due
and payable without notice and with interest thereon at the Oefault Rate (as such term is
defined in Section 24 hereof). Inaction of Mortgagee shall never bz considered as a waiver of
any right accruing to it on account of any default on the part of Mortgagcr.

Section 25.9 Subrogation. Should the proceeds of the Note or arvpart thereof, or
any amount paid out or advanced hereunder by Mortgagee, be used directly orirdirectly to pay
off, discharge or satisfy, in whole or in part, any senior mortgage (as described in Subsection
(a) of Section 15-1505 of the Act) or any other lien or encumbrance upon the -Mortgaged
Property or any part thereof on a parity with or prior or superior to the fien hereof, then as
additional security hereunder, the Mortgagee shall be subrogated to any and all rights, equal or
superior titles, liens and equities, owned or claimed by any owner or Mortgagee of said
outstanding liens, charges and indebtedness, however remote, regardless of whether said
liens, charges and indebtedness are acquired by assignment or have been released of record
by the Mortgagee thereof upon payment.

Section 25.10 Benefits of Act. Mortgagor shall have the benefits of all the provisions
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of the Act, including all amendments thereto which may become effective from time to time
after the date hereof. In the event that any provision in this Mortgage shall be inconsistent with
any provision of the Act, the provisions of the Act shall take precedence over the provisions of
this Mortgage, but shall not invalidate or render unenforceable any other provision of this
Mortgage that can be construed in a manner consistent with the Act. If any provision of this
Mortgage shall grant to Mortgagee any rights or remedies upon default of Mortgagor which are
more limited than the rights that would otherwise be vested in Mortgagee under the Act in the
absence of said provision, Mortgagee shall be vested with the rights. granted in the Act to the
full extent permitted by law. Without limiting the generality of the foregoing, all expenses
incurred by Mortgagee to the extent reimburseable under Sections 15-1510 and 15-1512 of the
Act, whether incurred before or after any decree or judgment of foreclosure, and whether
enumerated.in this Mortgage, shall be added to the indebtedness secured by this Mortgage or
by the jucgiment of foreclosure.

SECTION 26. mnrigagee's Right to Cure Defaults.

Upon the occurrence of any Event of Default, or if Mortgagor fails to make any payment
or to do any act as hereinprovided, Mortgagee may, but without any obligation so to do and
without releasing Mortgage: irom any obligation hereunder, make or do the same in such
manner and to such extent as'Mortgagee may deem necessary to protect the security hereof,
and may, but need not, make full ‘or partial payments of principa! or interest on any prior
encumbrance, if any, and purchase discharge, compromise or settle any tax lien or other prior
lien or title claim thereof, or redeem frory any tax sale or forfeiture affecting the Mortgaged
Property or contest any tax or assesstnent. Mortgagee is authorized to enter upon the
Mortgaged Property for such purposes, or appeur in, defend, or bring any action or proceeding
to protect its interest in the Mortgaged Property or to foreclose this Mortgage or collect the
Debt, and the cost and expense thereof (includng reasonable attorneys' fees to the extent
permitted by law), with interest as hereinafter set forin.-sall constitute a portion of the Debt and
shall be due and payable to Mortgagee upon demand. “Ail.such costs and expenses incurred by
Mortgagee in remedying such Event of Default or in appesiing in, defending, or bringing any
such action or proceeding shall bear interest at the Default Rate, for the period from the date
that such cost or expense was incurred by Mortgagee to the date of payment to Mortgagee, as
provided in Section 24 hereof. All such costs and expenses incurr2d hy Mortgagee, together
with interest thereon calculated at the Default Rate, shall be deemed tyconstitute a portion of
the Debt and be secured by this Mortgage and the Other Security Uoctiviants and shall be
immediately due and payable upon demand by Mortgagee therefor.

SECTION 27. Late Payment Charge.

If any portion of the Debt is not paid when due, Mortgagor shall pay to Mortgagee upon
demand an amount equal to the lesser of (a) five (5%) percent of such unpaid portion of the
Debt, or (b) the maximum amount permitted by applicable law, to defray the expense incurred
by Mortgagee in handling and processing such delinquent payment and to compensate
Mortgagee for the loss of the use of such delinquent payment, and such amount shall be
secured by this Mortgage and the Other Security Documents.
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SECTION 28. Prepayment After Event of Default.

If following the occurrence of any Event of Default, Mortgagor shall tender payment of
an amount sufficient to satisfy the Debt in whole or in part at any time prior to a judicial
foreclosure sale of the Mortgaged Property, and if at the time of such tender prepayment of the
principal balance of the Note is not permitted by the Note, Mortgagor shall, in addition to the
entire Debt, also pay to Mortgagee a sum equal to interest which would have accrued on the
principal balance of the Note at the interest rate set forth in the Note from the date of such
tender to the earlier of (i) the Maturity Date as defined in the Note, and (ii) the first day of the
period during which prepayment of the principal balance of the Note would have been permitted
together with a prepayment consideration equal to the prepayment consideration which would
have been payable as of the first day of the period during which prepayment would have been
permitted.” f at the time of such tender prepayment of the principal balance of the Note is
permitted, such-tender by Mortgagor shall be deemed to be a voluntary prepayment of the
principal balance &f the Note, and Mortgagor shall, in addition to the entire Debt, also pay to
Mortgagee the appicable prepayment consideration specified in the Note and this Mortgage.

SECTION 29. Reasonabie-Use and Occupancy.

In addition to the other rights which Mortgagee may have herein, upon the occurrence of
any Event of Default, Mortgagee, at its option, may require Mortgagor to pay monthly in
advance to Mortgagee, or any receiver appointed to collect the Rents, the fair and reasonable
rental value for the use and occupation of such part of the Mortgaged Property as may be
occupied by Mortgagor, or anyone holdirig possession by, through or under Mortgagor, or may
require Mortgagor, or anyone holding possession by, through or under Mortgagor, to vacate
and surrender possession of the Mortgaged Froperty to Mortgagee or to such receiver and, in
default thereof, Mortgagor, or anyone holding possession by, through or under Mortgagor, may
be evicted by summary proceedings or otherwise.

SECTION 30. Right of Entry.

Mortgagee and its agents shall have the right to enterand inspect the Mortgaged
Property at all times.

SECTION 31. Security Agreement.

(a) This Mortgage is both a real property mortgage and a "security agreement” within
the meaning of the UCC. The Mortgaged Property includes both real and personai property
and all other rights and interests, whether tangible or intangible in nature, of Mortgagor in the
Mortgaged Property. Mortgagor, by executing and delivering this Mortgage, has granted and
hereby grants to Mortgagee, as security for the Debt, a security interest in the Mortgaged
Property to the full extent that the Mortgaged Property may be subject to the UCC (said portion
of the Mortgaged Property so subject to the UCC being called in this Section 31 the
"Collateral"). If an Event of Default shall occur, Mortgagee, in addition to any other rights and
remedies which it may have, shall have and may exercise immediately and without demand,
any and all rights and remedies granted to a secured party upon default under the UCC,
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including, without limiting the generality of the foregoing, the right to take possession of the
Collateral or any part thereof, and to take such other measures as Mortgagee may deem
necessary for the care, protection and preservation of the Collateral. Upon request or demand
of Mortgagee, Mortgagor shall at its expense assemble the Collateral and make it available to
Mortgagee at a convenient place acceptable to Mortgagee. Mortgagor shall pay to Mortgagee
on demand any and all expenses, including legal expenses and attorneys' fees, incurred or paid
by Mortgagee in protecting its interest in the Collateral and in enforcing its rights hereunder with
respect to the Collateral. [n respect of any sale of the Collateral: (i) any notice of sale,
disposition or other intended action by Mortgagee with respect to the Collateral sent to
Mortgagor in accordance with the provisions hereof at least ten (10) days prior to such action,
shall constitute commercially reasonable notice to Mortgagor; (i) any sale made pursuant to the
provisions of this Section shall be deemed to have been a public sale conducted in a
commercidiiy reasonable manner if held contemporaneously with and upon the same notice as
required for-hz-sale of the Mortgaged Property as provided in paragraph (c) of Section 25.1
hereof; (iii) in ine‘event of a foreclosure sale, the Collateral and the other Mortgaged Property
may, at the optior"of Mortgagee, be sold as a whole; (iv) it shall not be necessary that
Mortgagee take poseession of the Collateral or any part thereof prior to the time that any sale
pursuant to the provisioris-of this Section is conducted and it shall not be necessary that the
Collateral or any part therzo® he present at the location of such sale; (v) with respect to
application of proceeds of disgosition of the Collateral under Subsection 25.2 hereof, the costs
and expenses incident to disposition shall include the reasonable expenses of retaking, holding,
preparing for sale or lease, selling, 'easing and the like and the reasonable attorneys' fees and
legal expenses incurred by Mortgagee: 2.vi (vi) Mortgagee may appoint or delegate any one or
more persons as agent to perform any ‘act or acts necessary or incident to any sale held by
Mortgagee, including the sending of notices anc the conduct of the sale, but in the name and
on behalf of Mortgagee.

(b) Mortgagor hereby gives to Mortgagee a“‘continuing lien on, security interest in and
right of set-off against all moneys, securities and other prozerty of Mortgagor and the proceeds
thereof, now on deposit or now or hereafter delivered, remairing with or in transit in any manner
to Mortgagee, its correspondents, participants or its agents irari or for Mortgagor, whether for
safekeeping, custody, pledge, transmission, collection or othervise-or coming into possession
of Mortgagee in any way, and also, any balance of any individual aegssit account and credits of
Mortgagor with, and any and all claims of Mortgagor against Mortgagee, ‘at any time existing, as
collateral security for the payment of the Debt and all of the other obligaticiis of the Mortgagor
under this Mortgage, including fees, contracted with or acquired by Mortgages. whether joint,
several, absolute, contingent, secured, matured or unmatured (for the purposes 4f this Section
31, collectively, the "Liabilities"), hereby authorizing Mortgagee at any time or times, without
prior notice, to apply such balances, credits or claims, or any part thereof, to the Liabilities in
such amounts as it may select, whether contingent, unmatured or otherwise, and whether any
collateral security therefore is deemed adequate or not. The collateral security described
herein shall be in addition to any collateral security described in any separate agreement
executed in connection with this Mortgage.

SECTION 32. Waiver of Counterclaim, Waiver of Jury.

Mortgagor, to the full extent permitted by law, hereby waives the right to assert a
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counterclaim in any action or proceeding brought against it by Mortgagee, and Mortgagor and
Mortgagee waive, relinquish and forever forego the right to trial by jury in any action or
proceeding brought by either party hereto against the other or in any counterclaim asserted by
Mortgagee against Mortgagor, or in any matters whatsoever arising out of or in any way
connected with this Mortgage, the Note, any of the Other Security Documents or the Debt.

SECTION 33. Recovery of Sums Required To Be Paid.

Mortgagee shall have the right from time to time to take action to recover any sum or
sums which constitute a part of the Debt as the same become due, without regard to whether or
not the balance of the Debt shall be due, and without prejudice to the right of Mortgagee
thereafter to-hring an action of foreclosure, or any other action, for a default or defaults by
Mortgagor existing at the time such earlier action was commenced.

SECTION 34. Hzza dous Substances.

Mortgagor represznts and warrants that, to the best of Mortgagor's knowledge, after due
inquiry and investigation;{a) there are no "Hazardous substances" (as such quoted term is
hereinafter defined) on the Mortaaged Property, and (b) no owner or occupant nor any prior
owner or occupant of the Mcitgaged Property has received any notice or advice from any
governmental agency or any source whatsoever with respect to Hazardous substances on,
from or affecting the Mortgaged Praperty. Mortgagor covenants that the Mortgaged Property
shall be kept free of Hazardous subsiarcss, and neither Mortgagor nor any occupant of the
Mortgaged Property shall use, transpor:, store, dispose of or in any manner deal with
Hazardous substances on the Mortgaged Pioperty. Mortgagor shall comply with, and ensure
compliance by all occupants of the Mortgaged Property with, all applicable federal, state and
local laws, ordinances, rules and regulations, and stall keep the Mortgaged Property free and
clear of any liens imposed pursuant to such laws, ‘Orzinances, rules and regulations. In the
event that Mortgagor receives any notice or advice from any governmental agency or any
source whatsoever with respect to Hazardous substances o, ‘rom or affecting the Mortgaged
Property, Mortgagor shall immediately notify Mortgagee. Mortgagor shall conduct and complete
all investigations, studies, sampling, and testing, and all remedizl aclions necessary to clean up
and remove all Hazardous substances from the Mortgaged Propetty in accordance with all
applicable federal, state and local laws, ordinances, rules and regulations. The term
"Hazardous Substances" as used in this Mortgage shall include, tiie presence, release or
threat of release of any hazardous, toxic or harmful substances, wastes, mate:i2!s, pollutants or
contaminants (including, without limitation, asbestos, polychlorinated biptienvls, petroleum
products, flammable explosives, radioactive materials, infectious substances or rew materials
which include hazardous constituents) or any other substances or materials which @i included
under or regulated by Environmental Laws. The obligations and liabilities of Mortgagor under
this Section 34 shall survive without any period of time limitation, including, but not limited to,
any period of time following any entry of a judgment of foreclosure, or the delivery of a deed in
lieu of foreclosure of this Mortgage.

SECTION 35. Indemnification.

Mortgagor shall protect, defend, indemnify and save harmless Mortgagee from and
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against all liabilities, obligations, claims, damages, penalties, causes of action, costs and
expenses (including without limitation reasonable attorneys' fees and expenses), imposed upon
or incurred by or asserted against Mortgagee by reason of (a) ownership of this Mortgage, the
Mortgaged Property or any interest therein or receipt of any Rents; (b) any accident, injury to or
death of persons or loss of or damage to property occurring in, on or about the Mortgaged
Property or any part thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent
parking areas, streets or ways; (c) any use, nonuse or condition in, on or about the Mortgaged
Property or any part thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent
parking areas, streets or ways; (d) any failure on the part of Mortgagor to perform or comply
with any of the terms of this Mortgage; (e) performance of any labor or services or the
furpishing of any materials or other property in respect of the Mortgaged Property or any part
thereof; (f) tha failure of any person to file timely with the Internal Revenue Service an accurate
Form 1093-B; Statement for Recipients of Proceeds from Real Estate, Broker and Barter
Exchange Transagtions, which may be required in connection with this Mortgage, or fo supply a
copy thereof in & timely fashion to the recipient of the proceeds of the transaction in connection
with which this Mortgage is made; (g) any claim for brokerage fees or other consideration from
any broker in connectior: with the loan secured by this Mortgage, except to the extent, if any,
-Mortgagee may have agréed pursuant to a separate written agreement to compensate the
broker engaged by Mortgagar; (b} the presence, disposal, escape, seepage, leakage, spillage,
discharge, emission, release, or threatened release of any Hazardous substances, from, or
affecting the Mortgaged Property or any other property; (i) any bodily injury (including wrongful
death) or property damage (real of rersonal) arising out of or related to such Hazardous
substances; (j) any lawsuit brought ol firzatened, settlement reached, or government order
relating to such Hazardous substances; (k) any violation of laws, orders, regulations,
requirements, or demands of government guthorities, which are based upon or in any way
related to such Hazardous substances including, without limitation, the costs and expenses of
any remedial action, attorney and consultant fess. investigation and taboratory fees, court
costs, and litigation expenses; (1) any failure on the part of Mortgagor to perform or comply with,
or to cause performance or compliance with, any laws orders and ordinances affecting the
Mortgaged Property, including, without limitation, the ADA /Act and the costs and expenses,
court costs and attorneys fees related thereto. Any amounis payable to Mortgagee by reason
of the application of this Section 35 shall become immediately die ‘and shall bear interest at the
Default Rate from the date loss or damage is sustained by Mrrigagee until paid. The
obligations of Mortgagor under this Section 35 shall survive without any pariod of time limitation,
including, but not limited to, any period of time following any termination, satisfaction,
assignment, entry of judgment of foreclosure, a sale of the Mortgaged Piaperty pursuant to a
judicial foreciosure, or delivery of a deed in lieu of foreclosure of this Mortgage.

SECTION 36. Notices.

Except for any notice required under applicable law to be given or served in another
manner, (a) any notice to Mortgagor, the Mortgagor's successors or assigns provided for in this
Mortgage or in the Note shall be in writing and shall be deemed sufficiently given or served for
all purposes by mailing such notice by certified mail, return receipt requested, or by sending
such notice by a recognized overnight courier, with postage, freight and any other charges
prepaid, with a receipt therefor, addressed to Mortgagor at Mortgagor's address stated herein
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or at such other address as Mortgagor may designate by notice to Mortgagee as provided
herein, and (b) any notice to Mortgagee shall be in writing and shall be deemed sufficiently
given or served for all purposes by mailing such notice by certified mail, return receipt
requested, or by sending such notice by a recognized overnight courier, with postage, freight
and other charges prepaid, with a receipt therefor, addressed to Mortgagee at Mortgagee's
address stated herein, or to such other address as Mortgagee may designate by notice to
Mortgagor as provided herein,. Except for any notice deemed under applicable law to have
been given or served at a different time, any notice provided for in this Mortgage shall be
deemed to have been given to Mortgagor or Mortgagee on the earlier of (a) the second
business day after such notice is mailed or deposited with a courier in a manner designated
herein, or {b) the day such notice is actually received.

SECTION 37 Authority.

(a) Nicitoagor (and the undersigned representative of Mortgagor, if any) has full
power, authority ana iegal right to execute this Mortgage, and to mortgage, give, grant, bargain,
sell, alienate, enfeoff, corivey, confirm, pledge, hypothecate and assign the Mortgaged Property
pursuant to the terms hereof and to keep and observe all of the terms of this Morigage on
Mortgagor's part to be performed.

(b) Mortgagor represents and warrants that Mortgagor is not a "“foreign person”
within the meaning of Section 144&(f)3) of the Internal Revenue Code of 1986, as amended
and the related Treasury Department regulztions, including temporary regulations.

SECTION 38. Consent to Jurisdiction.

Mortgagor, to the full extent permitted hy iaw, hereby knowingly, intentionally and
voluntarily, with and upon the advice of competent corasel, (a) submits to personal jurisdiction
in the State of lllinois over any suit, action or proceeditig'by any person arising from or relating
to the Note, this Mortgage or the Other Security Documents, (b} agrees that any such action,
suit or proceeding may be brought in any State or Federal Court-of competent jurisdiction sitting
in Cook County, lllinois, (c) submits to the jurisdiction of such colits. and (d) to the fullest extent
permitted by law, agrees that Mortgagor will not bring any action, suit or nroceeding in any other
forum (but nothing herein shall affect the right of the holder of the Note@ bring any action, suit
or proceeding in any other forum). Mortgagor further consents and ayress.to service of any
summons, complaint or other legal process in any such suit, action or proceeuing by registered
or certified U.S. Mail, postage prepaid, to Mortgagor at the address set forthor nage 1 hereof,
or to such other address as Mortgagor may have designated to Mortgagee 'n the manner
prescribed in Section 36 hereof, and consents and agrees that such service shall censtitute in
every respect valid and effective service (but nothing herein shall affect the validity or
effectiveness of process served in any other manner permitted by law).

SECTION 39. Participation.

Mortgagor acknowledges that Mortgagee may sell and assign participation interests in
this Mortgage to one or more domestic or foreign banks, insurance companies, pension funds,
trusts or other institutional lenders or other persons, parties or investors (including, but not
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limited to, grantor trusts, owner trusts, special purpose corporations, REMICs, real estate
investment trusts or other similar or comparable investment vehicles as may be selected by
Mortgagee in its sole and absolute discretion) on terms and conditions satisfactory to
Mortgagee in its sole and absolute discretion. Mortgagor grants to Mortgagee, and shall cause
each Guarantor and other person or party associated or connected with this Mortgage or the
Collateral therefor to grant to Mortgagee the right to distribute on a confidential basis financial
and other information concerning Mortgagor, each such Guarantor and other person or party
and the property encumbered by this Mortgage and any other pertinent information with respect
to this Mortgage to any party who has purchased a participation interest in this Mortgage or who
has expressed an interest in purchasing a participation interest in this Mortgage.

SECTION 49. Waiver of Notice.

Mortgagor shall not be entitled to any notices of any nature whatsoever from Mortgagee
except with respsct to matters for which this Mortgage specifically and expressly provides for
the giving of notice hy Mortgagee to Mortgagor and except with respect to matters for which
Mortgagee is required by applicable law to give notice, and Mortgagor hereby expressly waives
the right to receive any -iiotice from Mortgagee with respect to any matter for which this
Mortgage does not specifically and expressly provide for the giving of notice by Mortgagee to
Mortgagor.

SECTION 41. Remedies of Mortgzger.

in the event that a claim or adjudic ation is made that Mortgagee has acted unreasonably
or unreasonably delayed acting in any case where by law or under the Note, this Mortgage or
the Other Security Documents, it has an obligatitn to act reasonably or promptly, Mortgagee
shall not be liable for any monetary damages, enr Mortgagor's remedies shall be limited to
injunctive relief or declaratory judgment.

SECTION 42. Sole Discretion of Mortgagee.

Wherever pursuant to this Mortgage, Mortgagee execises any right given to it to
approve or disapprove, or any arrangement or term is to be saticfactory to Mortgagee, the
decision of Mortgagee to approve or disapprove or fo decide that arrangements or terms are
satisfactory or not satisfactory shall be in the sole discretion of Morigagee #iid shall be final and
conclusive, except as may be otherwise expressly and specifically providea h<rain,

SECTION 43. Non-Waiver.

The failure of Mortgagee to insist upon strict performance of any term hereof shall not
be deemed to be a waiver of any term of this Mortgage. Mortgagor shall not be refieved of
Mortgagor's obligations hereunder by reason of (a) the failure of Mortgagee to comply with any
request of Mortgagor or Guarantors to take any action to foreclose this Mortgage or otherwise
enforce any of the provisions hereof or of the Note or the Other Security Documents, {b) the
release, regardless of consideration, of the whole or any part of the Mortgaged Property, or of
any person liable for the Debt or any portion thereof, or (c) any agreement or stipulation by
Mortgagee extending the time of payment or otherwise modifying or supplementing the terms of
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the Note, this Mortgage, or the Other Security Documents. Mortgagee may resort for the
payment of the Debt to any other security held by Mortgagee in such order and manner as
Mortgagee, in its discretion, may elect. Mortgagee may take action to recover the Debt, or any
portion thereof, or to enforce any covenant hereof without prejudice to the right of Mortgagee
thereafter to foreclose this Mortgage. The rights of Mortgagee under this Mortgage shall be
separate, distinct and cumulative and none shall be given effect to the exclusion of the others.
No act of Mortgagee shall be construed as an election to proceed under any one provision
herein to the exclusion of any other provision. Mortgagee shall not be limited exclusively to the
rights and remedies herein stated but shall be entitied to every right and remedy now or
hereafter afforded at law or in equity.

SECTION 4/ Security Deposits.
Mortgagon shall establish with Mortgagee, or with such other financial institution as

Mortgagee may direct, a rent security account to which shall be transferred and maintained all
security deposits in Cerinection with the Leases affecting the Mortgaged Property.

SECTION 45. No Oral Chauge..

This Mortgage, and any ‘provisions hereof, may not be modified, amended, waived,
extended, changed, discharged or terminated orally or by any act or failure to act on the part of
Mortgagor or Mortgagee, but only by an zcieement in writing signed by the party against whom
enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought.

SECTION 46. Liability.

If Mortgagor consists of more than one person, the obligations and liabilities of each
such person hereunder shall be joint and several. This Marigage shall be binding upon and
inure to the benefit of Mortgagor and Mortgagee and their respective successors and permitted
assigns forever.

SECTION 47. Inapplicable Provisions.

If any term, covenant or condition of the Note or this Mortgage s he'd to be invalid,
illegal or unenforceable in any respect, the Note and this Mortgage shall be canstrued without
such provision.

SECTION 48. Headings, etc.

The headings and captions of various Sections of this Mortgage are for convenience of
reference only and are not to be construed as defining or limiting, in any way, the scope or
intent of the provisions hereof.
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SECTION 49. Duplicate Originals.

This Mortgage may be executed in any number of duplicate originals and each such
duplicate original shali be deemed to be an original.

SECTION 50. Definitions.

Unless the context clearly indicates a contrary intent or unless otherwise specifically
provided herein, words used in this Mortgage may be used interchangeably in singular or plural
form. The word "Mortgagor” shall mean "each Mortgagor and any subsequent owner or
owners of the Mortgaged Property or any part thereof or any interest therein”; the word
"Mortgagee® shall mean "Mortgagee and any subsequent holder of the Note"; the word
"person" szl include an individual, corporation, partnership, limited liability company, trust,
unincorporatad-association, government, governmental authority, and any other entity; and the
words "Mortgaysa Property” shall include any portion of the Mortgaged Property and any
interest therein. Vvhianever the context may require, any pronouns used herein shall include the
corresponding mascuine, feminine or neuter forms, and the singular form of nouns and
pronouns shall include th-plural and vice versa.

SECTION 51. Construction.

This Mortgage shall be governzd by and construed in accordance with the laws of the
State of lllinois and the applicable laws of the United States of America.

IN WITNESS WHEREOF, Mortgagor has executed this Mortgage the day and year first

above written.
b e 1 227 AT

William R. Mafthys :
_ /)Z‘MA be

Susah\)Maftﬁys “r
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STATE OF ILLINOIS )

) SS
COUNTY OF )
ACKNOWLEDGMENT

l, %@Mﬂ/ , a Notary Public, in and for said County, in the

State aforesaid, DO HEREBY CERTIFY, that Willam R. Matthys and Susan J. Matthys,
personally known to me to be the same person(s)} whose name(s) iubscribed to the

foregoing instrument, appeared before me this day in person and acknowledged that
he/shegned and delivered the said instrument as his/her/their own free and voluntary

act, for the 1:ses and purposes set forth therein.

GIVEN undei my hand and Notarial seal this d dayof M , 2004.

/

Notary Public / /

My commission expires:

"OFFICIAL SEAL"
L. Schaff

Notary Public, State of Illinois
My Commission Exp. 02/06/2008
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/ ' SCHEDULE A
DESCRIPTION OF PROPERTY
LOT 1 IN BLOCK 2 IN BELMONT AND NORTH CENTRAL PARK AVENUE ADDITION, A
SUBDIVISION OF THE SOUTH 1/2 OF THE SOUTHEAST 1/4 OF THE SOUTHWEST 1/4 OF
SECTION 23, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THIRD PRINCIPAL MERIDIAN,
IN COOK COUNTY, ILLINOIS

Common Property Address: 3256 North Monticello Avenue alk/a 3643 West School Street,
Chicago IL 60618

Permanent Iivaex Number: 13-23-331-016-0000
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