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REAL ESTATE MOLTGAGE, ASSIGNMENT OF RENTS,
SECURITY AGREEMENT AND UCC FIXTURE FILING

THIS INSTRUMENT isaRe 21 Estate Mortgage, Assignment of Rents, Security Agreement
and UCC Fixture Filing (“Mortgage”) made and-dzlivered by 400 N. Orleans LLC, an Tllinois

limited liability company (“Mortgagor), t0 New Century Bank, an Ilinois banking corporation
(herein, together with its successors and assigns, called tae “Mortgagee”)-

WHEREAS, Mortgagor has concurrently herewith ex ecuted and delivered to Mortgagee a
Construction Loan Agreement (“Loan Agreement”) pursuant to ¢ ich Mortgagor has concurtently
nherewith executed and delivered to Mortgagee a Revolving Construction Loan Promissory Note in
the amount of $3,500,000 (“Note”), bearing interest and payable in the arhounts and at the times set
forth and otherwise in the form attached hereto as Exhibit A; and

WHEREAS, the indebtedness evidenced by the Note, the undertakings Yviiortgagor in this
instrument and the Loan Agreement and any and all other sums which may at’2ay time be due,
owing or required to be paid as herein or in the Note provided are herein called Cirdebtedness

Hereby Secured.”
NOW, THEREFORE:

TO SECURE the payment and performance of Indebtedness Hereby Secured and other good

and valuable considerations, the receipt and sufficiency of which is hereby acknowledge Mortgagor
does hereby MORTGAGE, WARRANT and CONVEY to Mortgagee the Real Estate described in

Box 400-CTCC

N\ &



0416842025 Page: 2 of 28

UNOFFICIAL COPY

Exhibit B (“Real Estate”) together with the property mentioned in the next succeeding paragraphs
(collectively “Premises”).

TOGETHER with and including within the term “Premises” as used herein any and all
equipment, personal property, improvements, buildings, structures, easements, fixtures, privileges,
reservations, appurtenances, rights and estates in reversion or remainder, rights in or to adjacent
sidewalks, alleys, streets and vaults, and any and all rights and interests of every name and nature
now or hereafter owned by Mortgagor, forming a part of and/or used in connection with the Real
Estate and/or the operation and convenience of the buildings and improvements now or hereafter

located thereon.

ANL POGETHER with a security interest in (by way of enumeration but without limitation)
all personal praperty, furniture, furnishings and equipment used in connection with the existence and
operation of the’Rzal Estate or furnished by Mortgagor to tenants thereof, all building materials
located at the Real Estaie and intended to be incorporated in improvements now or hereafter to be
constructed thereon, whetier or not incorporated therein, machines, machinery, fixtures, apparatus,
equipment and articles used ts supply heating, gas, electricity, air conditioning, water, light, power,
sprinkler protection, waste rem oval_refrigeration and ventilation, and all floor coverings, screens,
storm windows, blinds, awnings; (n each case now or hereafter placed in, on or at the Real Estate
and all additions and accessions and 4ll;roceeds of all of the foregoing. All of the foregoing shall
hereinafter be referred to as “Personal Praperty.” The enumeration of any specific articles of
Personal Property shall in no way exclude or beic!d to exclude any items of property not specifical-
ly enumerated.

AND TOGETHER with all of the rents, income, rezeipts, revenues, issues and profits thereof
and therefrom; and all of the land, estate, property and {1gnfs hereinabove described and hereby
conveyed and intended so to be, whether real, personal or mixed, and whether or not affixed or
annexed to the Real Estate are intended to be as a unit and are Jereby understood, agreed and
declared to form a part and parcel of the Premises and to be appropiiated to the use of the Premises
and for the purposes hereof shall be deemed to be real estate mortgagec and warranted hereby.

TO HAVE AND TO HOLD all and sundry of the Premises hereby mortzag:d and warranted
or intended so to be, together with the rents, issues and profits thereof, unto Mortgsg.z forever, free
from all rights and benefits under and by virtue of the Homestead Exemption Laws o1 ihe State of
Ilinois (which rights and benefits are hereby expressly released and waived), for tHe uses and
purposes herein set forth, together with all right to retain possession of the Premises after any default
in the payment of all or any part of the Indebtedness Hereby Secured, or the breach of any covenant
or agreement herein contained, or upon the occurrence of any Event of Default as hereinafter
defined.

PROVIDED, that if all Indebtedness Hereby Secured shall be duly and punctually paid and
all terms, provisions, conditions and agreements herein contained on the part of Mortgagor to be
performed or observed shall be strictly performed and observed, then this Mortgage and the estate,
right and interest of Mortgagee in the Premises shall cease and be of no effect.
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AND IT IS FURTHER AGREED THAT:

1. Payment of Indebtedness. Mortgagor will promptly pay the principal and interest on
the Note, and all other Indebtedness Hereby Secured, as the same become due, and will duly perform
and observe all of the covenants, agreements and provisions herein and in the Note required.

2. Maintenance. Repair, Restoration, Prior Liens, Parking, Etc. Mortgagor will (a)
promptly construct, repair, restore and rebuild any buildings or improvements now or hereafter on
the Premises or Personal Property used on or in connection with the Real Estate which may become
damaged orbe¢ destroyed whether or not proceeds of insurance are available or sufficient for the
purpose; (b) keép the Premises and Personal Property in good condition and repair, without waste,
and free from meclanics’, materialmen’s or like liens or claims or other liens or claims for lien; (¢)
pay, when due, any »:idebtedness which may be secured by a lien or charge on the Premises or
Personal Property superiordo the lien hereof, and upon request exhibit satisfactory evidence of the
discharge of such prior lieri to Mortgagee; (d) complete, within a reasonable time, any building or
buildings now or at any time in the process of erection upon the Premises; (¢) comply with all
requirements of law, municipal cidinances or restrictions and covenants of record with respect to the
Premises and Personal Property ana the use thereof; (f) make no material alterations in the Premises,
except as permitted by the Loan Agreeirent or required by law or municipal ordinance without
Mortgagee’s prior written consent; (g) ke or permit no change in the general nature of the
occupancy of the Premises without Mortgagee’s piior written consent; (h) pay all operating costs of
the Premises; (i) not initiate nor acquiesce in any zoning reclassification with respect to the Premises
without Mortgagee’s prior written consent and (j) provide, improve, grade, surface and thereafter
maintain, clean and repair any sidewalks, aisles, streets, driveways and sidewalk cuts and paved
areas for parking and for ingress, egress and right-of-way to and from the adjacent public
thoroughfares necessary or desirable for the use thereof; and rescive and use all such areas solely
and exclusively for the purpose of providing parking, ingress and £gress for tenants or invitees of
tenants of the Premises; and Mortgagor will not reduce, build upon, dbstruct, redesignate or relocate
any such areas or rights-of-way or lease or grant any rights to use the.Came to any person except
tenants and invitees of tenants of the Premises without prior written consent'of Mortgagee.

3. Taxes. Mortgagor will pay when due before any penalty attaciics’e!! general and
special taxes, assessments, water charges, sewer charges, and other fees, taxcs; charges and
assessments of every kind and nature whatsoever (all herein generally called “Taxes™) assessed
against or applicable to the Premises, the Personal Property or any interest therein, or the
Indebtedness Hereby Secured, and Mortgagor will furnish to Mortgagee duplicate receipts therefor.
Mortgagor will pay in full, under protest in the manner provided by statute, any Taxes which
Mortgagor may desire to contest. However, if deferment of payment is required to conduct any
contest or review, Mortgagor shall deposit the full amount thereof, together with an amount equal to
the interest and penalties during the period of contest (as estimated by Mortgagee) with Mortgagee.
In any event, Mortgagor shall (and if Mortgagor shall fail to do so, Mortgagee may, but shall not be
required to, use the monies deposited as aforesaid) pay all Taxes, notwithstanding such contest, if in
the opinion of Mortgagee, the Premises shall be in jeopardy or in danger of being forfeited or
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foreclosed. In the event any law or court decree has the effect of deducting from the value of land
for the purpose of taxation any lien thereon, or imposing upon Mortgagee the payment of the whole
or any part of the Taxes or liens herein required to be paid by Mortgagor, or changing in any way the
laws relating to the taxation of mortgages or debts secured by mortgages or the interest of Mortgagee
in the Premises or the manner of collection of Taxes so as to affect this Mortgage or the
Indebtedness Hereby Secured or the holder thereof, then, and in any such event, Mortgagor upon
demand by Mortgagee will pay such Taxes or reimburse Mortgagee therefore. Nothing herein
contained shall require Mottgagor to pay any income, franchise or excise tax imposed upon
Mortgagee, excepting only such which may be levied against such income expressly as and for a
specific substitute for Taxes on the Premises and then only in an amount computed as if Mortgagee
derived no incorie from any source other than its interest hereunder.

4. Insurance Coverage. Mortgagor will keep insured all buildings and improvements on
the Premises and all Peisonal Property against such risks, perils and hazards as Mortgagee may from
time to time require, incladiig the requirements of the Loan Agreement including but not limited to:

(a)  Insurance against loss by fire and risks covered by the so-called extended
coverage endorsement in amoums ecual to the full replacement value of the Premises but not less
than the amount of the Note;

(b)  Public liability insurar<e against bodily injury, death and property damage in
the amount of not less than $1,000,000 with respect to each person and to a limit of no less than
$3,000,000 with respect to any one oceurrence causing injury or damage, and to the limit of not less

than $500,000 in respect to property damage;

(c)  Rentlossor business interruption, 2s zpplicable, in an amount equal to 100%
of the projected annual revenue, with a minimum period ot indemnity for 12 months, written on
Gross Rental Income, Gross Profits or Extended Period of Indemnity forms, and not an actual loss

sustained basis;

(d)  Steam boiler, machinery and other insurance of the types and in amounts as
Mortgagee may require, if applicable;

(¢)  Floodinsurance if required by the Flood Disaster ProtectionAct of 1973 asa
condition of receipt of federal or federally related financial assistance for acquisirion and/or
construction of buildings in amounts required by such Act.

5. Insurance Policies. All policies of insurance herein required shall be in forms,
companies and amounts reasonably satisfactory to Mortgagee. Proof of property coverage must be
written on an Accord 27-Evidence of Property Insurance form. Proof of liability coverage must be
written on Accord 75 or its equivalent. Mortgagor must be the named insured. All property coverage
policies must show New Century Bank as First Mortgagee, Loss Payee and Additional Insured and
as Additional Insured for all general liability coverage. The policy must contain a standard
mortgagee clause in favor of:
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New Century Bank

its successors and assigns
163 West Ontario Street
Chicago, [Hlinois 60610
Atin: Ms. Janel Jamison

The property address must be identified as the Premises described herein. Unless otherwise specified
by Mortgagee, the insuring company must meet the following basic requirements: (a) it must have
minimum ratirg according to AM Best’s Key Rating Guide for Property - Liability of A, Financial
Rating VIIL; (i) 1t must be a stock company or non-assessable mutual company and incorporated in
America, Canadz or Britain; (c) it must be licensed to do business in Tllinois; (d) it may not have
more than 10% of fie policyholder’s surplus on any one risk; and (e) it must have all policies and

endorsements manua'ly signed by an authorized representative. Property coverage must be on an
“all-risk” (Special Periis); 100% replacement cost basis without deduction for foundations and
footings. Ordinance or lav/ coverage providing for demolition and increased cost of construction
must be provided and indicatel ca the certificate. Co-insurance requirements, if any, must be met or
an agreed amount endorsement attactied. The maximum deductible allowable in the policy will be
$5,000. All policies must contain a provision to the effect that any waiver of subrogation rights by
the insured does not void the coverage nsd-must contain any other special endorsements as may be
required by the terms of any leases assigiis+-as security for the Note. Mortgagor will deliver all
policies, including additional and renewal polizits to Mortgagee. All insurance policies shall be
prepaid for one year. In case of insurance policizs shout to expire, Mortgagor will deliver renewal
policies not less than thirty (30) days prior t0 the respective dates of expiration. All policies shall
provide that such insurance shall not be canceled, moditizd or terminated without thirty (30) days

prior written notice to Mortgagee.

6. Deposits for Taxes and Insurance Premiums.. To-assure payment of Taxes and
insurafice premiums payable with respect to the Premises as and wizn the same shall become due

and payable:

(a)  Mortgagor shall deposit with Mortgagee at the time of the-disbursement of the
proceeds of the Note:

(i)  Anamount equal to one-twelfth of such Taxes multiplied by the number
of months elapsed between the date on which the most recent installment for such taxes was required

to be paid and the date hereof; and

(i)  Anamount equal to one-twelfth of such annual insurance premiums
multiplied by the number of months elapsed between the date premiums on each policy were last
paid to and the date of such first deposit.

(b) Concurrently with each monthly payment installment pursuant to the Note,
Mortgagor shall deposit with Mortgagee an amount equal to one-twelfth of the Taxes and one-
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twelfth of the insurance premiums.

(c)  The amount of such deposits (“Tax and Insurance Deposits”) shall be based
upon the most recently available bills therefor. All Tax and Insurance Deposits shall be held by
Mortgagee without any allowance of interest thereon.

(d)  Monthly Tax and Tnsurance Deposits, together with monthly payments of
principal, if any, and interest shall be paid in a single payment each month, to be applied to the
following items in the following order:

(i}  Tax and Insurance Deposits;

(i)  Indebtedness Hereby Secured other than principal and interest on the
Note;

(iti)-/Interest on the Note;
(iv)  Amorti .ation of the principal balance of the Note.

()  Mortgagee will.p2y insurance premiums and Taxes from the Tax and
Insurance Deposits upon the presentation v Mortgagor of bills therefor, or upon presentation of
receipted bills, reimburse Mortgagor for such payments. Ifthe tota] Tax and Insurance Deposits on
hand are not sufficient to pay all of the Taxes and insurance premiums when due, Mortgagor will
deposit with Mortgagee any amount necessary to #i2Ke up the deficiency. If the total of such Tax
and Insurance Deposits exceeds the amount required to pay Taxes and insurance premiums, such
excess shall be credited on subsequent deposits to be m2.e for such items.

()  Inthe Event of Default, Mortgagee may. bin shall not be required to, apply
Tax and Insurance Deposits on any Indebtedness Hereby Securcd. in such order and manner as
Mortgagee may elect. When the Indebtedness Hereby Secured has becn fully paid, any remaining
Tax and Insurance Deposits shall be paid to Mortgagor. All Tax and Insurance Deposits are hereby
pledged as additional security for Indebtedness Hereby Gecured and stiall nat be subject to the
direction or control of Mortgagor.

(g)  Mortgagee shall not be liable for any failure to apply any amouts deposited
to the payment of Taxes and insurance premiums unless while no Event of Default exisiz hereunder
Mortgagor shall have presented to Mortgagee the appropriate Tax and insurance premium bills o be
paid from the Tax and Insurance Deposits.

7. Proceeds of Insurance. Mortgagor will promptly give Mortgagee notice of damage or
destruction to the Premises, and:

In case of loss covered by a policy of insurance (“Insured Casualty™), Mortgagee, 0f the
purchaser ata foreclosure sale, without the consent of Mortgagor, may settle and adjust any claim, or
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allow Mortgagor to agree with the insurance company ot companies on the amount to be paid upon
the loss. Provided however, if there are no existing Events of Default, Mortgagor may itself adjust
Josses subject to the consent of Mortgagee. Mortgagee is hereby authorized to collect and receipt for
any such insurance proceeds. Expenses incurred by Mortgagee in adjustment and collection of
insurance proceeds shall be additional Indebtedness Hereby Secured, and shall be reimbursed to
Mortgagee upon demand. Mortgagor hereby grants to Mortgagee a security interest in all such

insurance proceeds.

Mortgagee, in its sole discretion may (i) apply the proceeds of insurance consequent upon
any Insured Casualty upon Indebtedness Hereby Secured in such order or manner as Mortgagee may
elect or (ii)4nake the proceeds available to Mortgagor for the restoration, repairing, replacing or
rebuilding of the Premises.

In the event proveeds of insurance shall be made available to Mortgagor for the restoring,
repairing, replacing or rbi:ilding of the Premises, Mortgagor covenants torestore, repair, replace or
rebuild the same, to be of atlcast equal value, and of substantially the same character as prior to such
damage or destruction; all to(be effected in accordance with plans and spectfications to be first
submitted to and approved by Mortg~gee. Mortgagor shall pay all costs of such restoring, repairing,
replacing or rebuilding in excess o1'the proceeds of insurance.

8. Disbursement of Insurance #oceeds. If Mortgagor is entitled to reimbursement out
of insurance proceeds held by Mortgagee, sucli proceeds shall be disbursed from time to time,
pursuant to a construction escrow established-with a title insurance company acceptable to
Mortgagee, upon Mortgagee being furnished with (i} satisfactory evidence of the cost of completion
of restoration, repair, replacement and rebuilding, (ii) ivads sufficient, in addition to the proceeds of
insurance, to complete the proposed restoration, repair, replacement and rebuilding, and (iii) such
architect’s certificates, waivers of lien, contractor’s sworn stateinents and other evidences of cost
and payment as Mortgagee may require and approve. No pavinent made prior to the final
completion of the restoration, repair, replacement or rebuilding shali excsed ninety (90%) percent of
the value of the labor and material for work performed from time to tims. Funds other than proceeds
of insurance shall be disbursed prior to disbursement of insurance proceeds. At all times the
undisbursed balance of the insurance proceeds held by Mortgagee, together witii Tunds deposited or
irrevocably committed to the satisfaction of Mortgagee by or on behalf of Magagor for the
purpose, shall be at least sufficient, in the judgment of Mortgagee, to pay for the costof completing
the restoration, repair, replacement or rebuilding the Premises, free and clear of all licr< or claims
for lien. Mortgagee shall deposit such proceeds in a so-called Money Market Account, or a
reasonably equivalent account, and the interest earned thereon shall inure to the benefit of
Mortgagor. Mortgagor shall pay all costs in connection with disbursement of funds pursuant to this
Section.

9. Condemnation. Mortgagor hereby assigns, transfers and sets over unto Mortgagee
the entire proceeds of any award or claim for damages for any of the Premises taken or damaged
under the power of eminent domain or by condemnation including damages to remainder. Except as
hereinafter provided in this Section, Mortgagee may apply the proceeds of the award in reduction of
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Indebtedness Hereby Secured then most remotely to be paid, whether due or not. Provided,
however, if in the judgment of Mortgagee the Premises can be restored or rebuilt to an economic
unit not less valuable than prior to the condemnation, and adequately securing the outstanding
balance of the Indebtedness Hereby Secured, Mortgagee may require Mortgagor to restore or rebuild
the Premises; in which event, provided there then exists no uncured Event of Default, the proceeds
held by Mortgagee shall be used to reimburse Mortgagor for the cost of such rebuilding or restoring.
If Mortgagor is permitted to rebuild or restore the Premises as aforesaid, such rebuilding or restora-
tion shall be effected in accordance with plans and specifications submitted to and approved by
Mortgagee and proceeds of the award shall be paid out in the same manner as provided in Section 8§

for the payment of insurance proceeds towards the cost of rebuilding or restoration. If the amount of
such award s insufficient to cover the cost of rebuilding or restoration, Mortgagor shall pay such
costs in excessef the award before being entitled to reimbursement out of the award. Any surplus
which may remair. nut of the award after payment of such costs of rebuilding or restoration shall, at
the option of Maitgagee, be applied on account of the Indebtedness Hereby Secured then most
remotely to be paid or e paid to any other party entitled thereto. Mortgagee shall deposit such
proceeds in a so-called Money Market Account, or a reasonably equivalent account, and the interest
earned thereon shall inure to ‘he benefit of Mortgagor.

10.  Stamp Tax. If any ax 15 due or becomes due in respect of the issuance of the Note,
Mortgagor shall pay such tax in the niar.per required by such law.

11. Prepayment Privilege. Mortgagoermay prepay the principal of the Note at the times
and in the manner set forth in the Note.

12, Effect of Extensions of Time, Amendrieqts on Junior Liens and Others. If payment
of the Indebtedness Hereby Secured, or any part thereof, be xtended or varied, or if any part of the
security be released, all persons now or at any time hereatter iahle therefor, or interested in the
Premises, shall be held to assent to such extension, variation orreléase and their liability, and the
lien and all provisions hereof shall continue in full force and effect; fiie right of recourse against all
such persons being expressly reserved by Mortgagee, notwithstanding a:iy-such extension, variation
or release. Any junior mortgage, or other lien upon the Premises or any iiterest therein, shall be
subject to the rights of Mortgagee to amend, modify and supplement this Mortgage) the Note and the
assignment of rents and security agreement contained herein, and to extend iiie traturity of the
Indebtedness Hereby Secured, in each and every case without obtaining the consent 5fthe holder of
such junior lien and without the lien of this Mortgage, or any part thereof, losing its prioritv over the
rights of any such junior lien.

13. Mortgagee’s Performance of Mortgagor’s Obligations. In case of an Event of De-
fault, Mortgagee either before or after acceleration of the Indebtedness Hereby Secured or the
foreclosure of the lien hereof and during the period of redemption, if any, may, but shall not be
required to, make any payment or perform any act herein in any form and manner deemed expedient
to Mortgagee. Mortgagee may, but shall not be required to, make full or partial payments of
principal or interest on superior encumbrances, if any, and pay, purchase, discharge, compromise or
settle any tax lien or other prior lien or title or claim thereof, redeem from any tax sale or forfeiture,
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contest any tax or assessment, and may, but shall not be required to, complete construction, fur-
nishing and equipping of the improvements upon the Premises and rent, operate and manage the
Premises and the Personal Property and pay operating costs and expenses, including management
fees, of every kind and nature in connection therewith, so that the Premises shall be operational and
usable. The amount of all monies paid for any of the purposes herein authorized, and all expenses
paid or incurred in connection therewith, including attorneys fees and monies advanced to protect
the Premises and the lien hereof, shall be additional Indebtedness Hereby Secured, whether or not
they exceed the amount of the Note, and shall become immediately due and payable without notice,
and with interest thereon at the Default Rate specified in the Note (herein called the “Default Rate”).
Inaction of Mortgagee shall never be considered as a waiver of any right accruing to it on account of
any defau!{ on the part of Mortgagor. Mortgagee, in making any payment hereby authorized: (a)
relating to taxcs and assessments, may do so according to any bill, statement or estimate, without
inquiry into the v 2lidity of any tax, assessment, sale, forfeiture, tax lien or title or claim thereof; (b)
for the purchasé, dis:harge, compromise or settlement of any other superior lien, may do so without
inquiry as to the validity =r amount of any claim for lien which may be asserted; or (c) in connection
with the completion of consiruction, furnishing or equipping of the Premises, the rental, operation or
management of the Premises o the payment of operating costs and expenses thereof may do so in
such amounts and to such persons-as Mortgagee may deem appropriate and may enter into such
contracts therefor as Mortgagee 1aay deem appropriate or may perform the same itself.

14.  Inspection of Premises. Minftgagee may inspect the Premises at all reasonable times
and shall have access thereto permitted for thai purpose.

15.  Restrictions on Transfer. It shail’ré an immediate Event of Default and default
hereunder if, without the prior written consent of Mo:tgagee:

(a)  Mortgagor shall create, effect, lease, ceuiiract or consent to or shall suffer or
permit any conveyance, sale, encumbrance, lien or alienation of the Premises or any part thereof or
interest therein, except for (i) liens for which Mortgagee gives it: v ritten consent and (ii) sales or
other dispositions of any equipment or machinery constituting part of tac Premises no longer useful
in connection with the operation of the Premises, provided that prior to the sale or other disposition
thereof, such obsolete machinery or equipment has been replaced by machinely and equipment of at
least equal value and utility, subject to the first and prior lien hereof; or

(b)  Ifall or any part of the membership interest in Mortgagor or tizShareholder
interest in Mortgagor’s manager or any of the beneficial interest in Mortgagor, or any successor-in-
interest thereof shall be sold, assigned or transferred, or contracted to be sold, assigned or transferred
without the prior consent of Mortgagee;

in each case it shall be an Event of Default even though such conveyance, sale, assignment,
encumbrance, lien or transfer is affected directly, indirectly, voluntarily or involuntarily, by
operation of law or otherwise. Provided, however, that the foregoing provisions of this Section shall

not apply to liens securing Indebtedness Hereby Secured, nor to the lien of current taxes and
assessments not in default.

-9.
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16.  Events of Default. If one or more of the following events (herein called “Events of
Default™) shall occur:

(a)  Ifdefault be made in the payment of any installment of principal or interest of
the Note after due, or if default be made for fifteen days (15) after notice in the making of any other
payment of monies required to be made hereunder or under the Note or under the Loan Agreement;
or

(b)  If a default pursuant to Section 15 hereof shall occur and be continuing,
without noti¢e or period of grace of any kind; or

(¢} - If (and for the purpose of this Section the term Mortgagor includes a
beneficiary of Morigagor and each person who, as co-maker, guarantor or otherwise is, shall be or
become liable for or obligaied upon all or any part of the Indebtedness Hereby Secured):

(i)  aiayMortgagor shall file a petition in voluntary bankruptcy under any
Federal Bankruptcy Act or similar law, state or federal, now or hereafter in effect,

(i)  any Morigzgar shall file an answer or otherwise in writing admit
insolvency or inability to pay its debts,

(i)  within sixty (60) Geys-after the filing against any Mortgagor of any
involuntary proceedings under such Bankruptcy Actos similar law, such proceedings shall not have
been vacated or stayed,

(iv)  any Mortgagor shall be adjudicated a bankrupt, or a trustee or receiver
shall be appointed for any Mortgagor or for all or a major part ¢f 211y Mortgagor’s property or the
Premises, or any court shall take jurisdiction of all or the major part of any Mortgagor’s property or
the Premises in any involuntary proceedings for the reorganization,<lissolution, liquidation or
winding up of any Mortgagor, and such trustee or receiver shall not be discharged or jurisdiction

relinquished or vacated or stayed on appeal or otherwise stayed within sixty (60) days, or

(v)  any Mortgagor shall make an assignment for the beneiitof creditors or
shall admit in writing its inability to pay its debts generally as they become due or shai! consent to
the appointment of a receiver or trustee or liquidator of all or the major part of its property or the
Premises; or

(d)  Ifdefault shali continue for ten (10) days after notice thereof by Mortgagee to
Mortgagor in the due and punctual performance or observance of any other agreement or condition
herein or contained in the Note or the Loan Agreement except if the nature of the default is such that
it cannot be cured in ten (10) days and cure is begun within ten (10) days and thercafter diligently
pursued such default shall not be considered an Event of Default; or

-10 -
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(e)  If'the Premises shall be abandoned; or

(H If Mortgagor shall cease to exist as an Illinois limited liability company or
fails to remain in good standing with the Secretary of State of Illinois; or

()  IfMortgagor’s manager shall cease to exist as an Illinois corporation or fails
to remain in good standing with the Secretary of State of Illinois; or

(h)  If any Guarantor or Maker of the Note shall die or be declared legally
incompetent. Provided, however, notwithstanding the provisions of this Mortgage or any of the other
Loan Documients, in the event of the death of any Guarantor, Mortgagor and any remaining
guarantor shail not be in immediate default hereof and no immediate payment shall be due and
Mortgagor and =py remaining Guarantor shall have ninety (90) days, or as otherwise mutually
agreed, in whicli ie'rrovide Mortgagee with a substitute Guarantor whose creditworthiness and real
estate experience atid siills are comparable to those of the original Guarantor in Mortgagee’s
discretion and such substitute Guarantor executes a guaranty in favor of Mortgagee in form and
content substantially similar/io)the existing guaranty;

then Mortgagee is authorized and cmpowered, at its option, without affecting the lien hereby created
or the priority of said lien or any right of Mortgagee hereunder, to declare, without further notice all
Indebtedness Hereby Secured immediate!v due and payable, whether or not such default be
thereafter remedied by Mortgagor, and Mortgagee may immediately proceed to foreclose this
Mortgage and to exercise any right, power ot remaedy provided by this Mortgage, the Note, any
document securing the Note or by law or in equily.

17.  Foreclosure. When the Indebtedness Herchy Secured or any part thereof shall
become due, by acceleration or otherwise, Mortgagee shall havz thiz right to foreclose the lien hereof
for the Indebtedness Hereby Secured or any part thereof. In any-suit or proceeding to foreclose the
lien hereof, there shall be allowed and included as additional indebtedr=ss in the decree for sale, all
expenditures and expenses which may be paid or incurred by or <ir behalf of Mortgagee for
attorneys’ fees, appraisers’ fees, outlays for documentary and expert svidence, stenographers’
charges, publication costs and costs (which may be estimated as to items to be exjended after entry
of the decree) of procuring abstracts oftitle, title searches and examinations, titie 1msvrance policies,
and similar data and assurances with respect to title to prosecute such suit or to evideioe to bidders
at sales, which may be had pursuant to such decree, the true conditions of the title to or'value of the
Premises. All expenditures and expenses in this Section mentioned and expenses and fees as may be
incurred in the protection of said Premises and the maintenance of the lien of this Mortgage,
including the fees of any attorney employed by Mortgagee in any litigation or proceedings affecting
this Mortgage, the Note or the Premises, including probate and bankruptcy proceedings, or in
preparation for the commencement or defense of any proceeding or threatened suit or proceeding,
shall be immediately due and payable by Mortgagor, with interest thereon at the Default Rate as set
forth in the Note.

18.  Receiver. Whether or not a complaint to foreclose this Mortgage has been filed, the
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court may appoint a receiver of the Premises. Such appointment shall be made as provided before or
after sale, without notice, without regard to solvency or insolvency of Mortgagor and without regard
to the then value of the Premises or whether the same shall be then occupied as a homestead or not.
Mortgagee or any holder of the Note may be appointed as such receiver. Such receiver shall have
the power to collect the rents, issues and profits of the Premises during the pendency of such
foreclosure suit and, in case of a sale and a deficiency, during the full statutory period of redemption,
if any, whether there be a redemption or not, as well as during any further times when Mortgagor,
except for the intervention of such receiver, would be entitled to collection of such rents, issues and
profits and all other powers which may be necessary or are usual in such cases for the protection,
possession, control, management and operation of the Premises during the whole of said period. The
court may, f.om time to time, authorize the receiver to apply the net income from the Premises in his
hands in payncat in whole or in part of:

(&) the Indebtedness Hereby Secured or the indebtedness secured by any decree
foreclosing this Morigage; or any tax, special assessment or other lien which may be or become
superior to the lien hetenf-or of such decree, provided such application is made prior to the
foreclosure sale; or

(b)  the deficiency in case of a sale and deficiency.

19.  Insurance Upon Foreclosure < n case of an insured loss after foreclosure proceedings
have been instituted, the proceeds of any insvrance policies, if not applied in Mortgagee’s sole
discretion to rebuilding or restoring the buildinge orimprovements, shall be used to pay the amount
due in accordance with any decree of foreclosure ard any balance shall be paid as the court may
direct. In the case of foreclosure of this Mortgage, the zourt may provide in its decree that the
decree creditor may cause a new loss payable clause to be attached to each casualty insurance policy
making the proceeds payable to decree creditors. Any such foreciesure decree may further provide
that in case of one or more redemptions under said decree, each suczessive redemptor may cause the
preceding loss clause attached to each casualty insurance policy to b= canceled and a new loss clause
to be attached thereto, making the proceeds thereunder payable to suck edemptor. In the event of
foreclosure sale, Mortgagee is authorized, without the consent of Mortgazer, to assign any and all
insurance policies to the purchaser at the sale or to take such other steps as Mortzagee may deem
advisable to cause the interest of such purchaser to be protected by any of (r¢ said insurance
policies.

20.  Waiver of Reinstatement and Redemption Rights. Mortgagor covenants and agrees
that it will not at any time insist upon or plead, or in any manner whatsoever claim or take any
advantage of, any stay, exemption or extension law or any so-called “Moratorium Law” now or at
any time hereafter in force, or claim, take or insist upon any benefit or advantage of or from any law
now or hereafter in force providing for the valuation or appraisement of the Premises, or any part
thereof, prior to any sale or sales thereof to be made pursuant to any provisions herein contained, or
to decree, judgment or order of any court of competent jurisdiction, or after such sale or sales claim
exercise any rights under any statute now or hereafter in force to redeem the property so sold, or any
part thereof, or relating to the marshalling thereof, upon foreclosure sale or other enforcement
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hereof. Mortgagor expressly waives any and all rights of reinstatement and redemption from sale
under any order or decree of foreclosure of this Mortgage on its own behalf and on behalf of each
and every person, excepting only decree or judgment creditors of Mortgagor acquiring any interest
or title to the Premises subsequent to the date hereof, it being the intent hereof that any and all such
rights of reinstatement and redemption of Mortgagor and of all other persons are and shall be
deemed to be hereby waived to the full extent permitted by law. Mortgagor will not invoke or utilize
any such law or laws or otherwise hinder, delay or impede the execution of any right, power and
remedy as though no such law or laws have been made or enacted.

21.  Mortgagee-in-Possession. Nothing shall be construed as constituting Mortgagee a
mortgagee-iii-possession in the absence of actual taking of possession of the Premises by Mortgagee.

22.  (Mortgagee’s Right of Possession. Whether or not a complaint to foreclose this
Mortgage has beer filed, the court may appoint Mortgagee as mortgagee-in-possession of the
Premises. Mortgagor licreby waives any rights it may have to object to such appointment. Such
appointment may be mads before or after sale, without notice, without regard to the solvency or
insolvency of Mortgagor and)without regard to the then value of the Premises. Upon such
appointment, Mortgagee shall-be entitled to take actual possession of the Premises, or any part
thereof, personally or by its agent: or attorneys, and Mortgagor shall surrender such possession to
Mortgagee, together with all documents. hooks, records, papers and accounts of Mortgagor as may
be necessary or desirable in connecticn vith the management and operation of the Premises.
Mortgagee may exclude Mortgagor, its agents-and servants wholly therefrom and may act as
attorney-in-fact or agent of Mortgagor, or in it cwn name as Mortgagee, and under the powers
herein granted, hold, operate, manage and control tiie'Premises and conduct the business thereof in
such manner as it deems proper or necessary to enforce the nayment or security of the avails, rents,
issues and profits of the Premises, including actions for the recovery of rent, actions in forcible
detainer and actions in distress for rent, and with full power:

(a)  tocancel or terminate any lease or sublease fo; any cause or on any grounds
that would entitle Mortgagor to cancel the same;

(b)  toelector disaffirm any lease or sublease which is then subcrdinate to the lien
hereof except to the extent proscribed by any non-disturbance agreement to witich Mortgagee is a

party;

{c) to extend or modify any then existing leases and to make new leases, which
extensions, modifications and new leases may provide for terms to expire or for options to lessees to
extend or renew terms to expire beyond the maturity date of the Indebtedness Secured Hereby and
beyond the date of the issuance of a deed or deeds to a purchaser or purchasers at a foreclosure sale,
it being understood and agreed that any such leases, and the options or other such provisions to be
contained therein shall be binding upon Mortgagor and all persons whose interests in the Premises
are subject to the lien hereof and upon the purchaser or purchasers at any foreclosure sale,
notwithstanding any redemption from sale, discharge of the mortgage indebtedness, satisfaction of
any foreclosure decree, or issuance of any certificate of sale or deed to any purchaser;

-13 -



0416842025 Page: 14 of 28

UNOFFICIAL COPY

(d)  tomake all necessary or proper repairs, decorating, renewals, replacements,
alterations, additions, betterments and improvements to the Premises as to it may seem judicious;

(e) to insure and reinsure the same and all risks incidental of Mortgagee’s
possession, operation and management thereof’

(f)  to receive all of such avails, rents, issues and profits hereby granting full
power and authority to exercise each and every of the rights, privileges and powers herein granted at
any and all times hereafter, without notice to Mortgagor. Mortgagee shall not be obligated to
perform or <ischarge, nor does it hereby undertake to perform or discharge, any obligation, duty or
liability under.diy leases. Mortgagor shall and does hereby agree to indemnify and hold Mortgagee
harmless of and fiem any and all liability, loss or damage which it may or might incur under said
leases or under Oi-Yy-reason of the assignment thereof and of and from any and all claims and
demands whatsoever wnich may be asserted against it by reason of any alleged obligations or
undertakings on its part to nierform or discharge any of the terms, covenants or agreements contained
in said leases. Should Mortgage= incur any such liability, loss or damage, under said leases or under
or by reason of the assignmentther=of, or in the defense of any claims or demands, the amount
thereof, including costs, expenses and reasonable attorneys’ fees, shall be secured hereby and
Mortgagor shall reimburse Mortgagee therefor immediately upon demand; and

(g) to use and apply the avails; vents, issues, profits and proceeds of the Premises
in payment of or on account of the following, 12 sich order as Mortgagee may determine:

(i)  tothe payment of the opcrating expenses of the Premises, including
cost of management and leasing thereof (which shall include ‘easonable compensation to Mortgagee
and its agent or agents if management be delegated to an agent oragents, and shall also include lease
commissions and other compensation and expenses of seeking and procuring tenants and entering
tnto leases), established claims for damages, if any, and premiunis-on insurance hereinabove
authorized,;

(11)  to the payment of taxes and special assessmen’s now due or which
may hereafter become due on the Premises; and, if this is a leasehold mortgage, of 21 rents due or
which may become hereafter due under the underlying lease;

(i) to the payment of all repairs, decorating, rencwals, replacements,
alterations, additions, betterments and improvements of the Premises, including but not limited to

the cost from time to time of installing or replacing refrigeration and gas or electric stoves therein,
and of placing the Premises in such condition as will, in the judgment of Mortgagee, make it readily

rentable; and

(iv)  tothe payment of any Indebtedness Hereby Secured or any deficiency
which may result from any foreclosure sale.
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23, Title in Morteagor’s Successors. 1f ownership of the Premises becomes vested ina
person or persons other than Mortgagor, Mortgagee may, without notice to Mortgagor, deal with
such successor or successors-in-interest of Mortgagor with reference to this Mortgage and the
Indebtedness Hereby Secured in the same manner as with Mortgagor. Mortgagor shall give
immediate written notice to Mortgagee of any conveyance, transfer or change of ownership of the
Premises. Nothing in this Section shall vary or negate the provisions of Section 15 hereof.

24, Assignment of Rents. Issues and Profits.

(a)  Grant of Security Interest. Mortgagor hereby assigns and transfers to
Mortgagee 21 the rents, issues and profits of the Premises and all present and future leases upon all
or any part of {ie Premises and any and all extensions and renewals thereof (“Leases”) and all
security deposits.srinterest therein now or hereafter held by Mortgagor, and hereby gives to and
confers upon Mortgazes the right, power and authority to collect such rents, issues and profits.
Mortgagor irrevocably aproints Mortgagee its true and lawful attorney-in-fact, at the option of
Mortgagee at any time and fiom time to time, to demand, receive and enforce payment, to give
receipts, releases and satisfactiors. and to sue in the name of Mortgagor or Mortgagee for all such
rents, issues and profits and apply the same to the indebtedness secured hereby. The assignment of
the rents, issues and profits of the Premiscs in this Section is intended to be an absolute assignment

from Mortgagor to Mortgagee and not merely the passing of a security interest.

(b)  Mortgagor’s Representations. Mortgagor represents that: (i) it has made no
prior assignment or pledge of the rents assigned hereby or of Mortgagor’s interest in any of the
Leases; (ii) to the best of Mortgagor’s knowledge 1o efault exists in any of the Leases; (iii) to the
best of Mortgagor’s knowledge none of the Leases have'oren modified; and (iv) no prepayment of
any installment of rent for more than two (2) months due vider any of the Leases has been received
by Mortgagor.

(c)  Negative Covenants of Mortgagor. Mortgagor will not, without Mortgagee’s
prior written consent: (i) execute an assignment or pledge of the rents trc a2z the Premises or any part
thereof or of Mortgagor’s interest in any of the Leases; (ii) terminate or cerisent to the cancellation
or surrender of any of the Leases except in the ordinary course of business; (iii) modify, extend or
otherwise alter the terms of any of the Leases except in the ordinary course of business; (iv) accept
prepayments more than one month in advance of any installments of rents to become<ne under any
of the Leases; or (v) execute any lease of all or any portion of the Premises exceptfor actual
occupancy by the lessee thereunder.

(d  Affirmative Covenants of Mortgagor. Mortgagor at its sole cost and expense
will (i) at all times promptly and faithfully abide by, discharge or perform all of the covenants,
conditions and agreements contained in the Leases; (ii) enforce or secure the performance of all of
the covenants, conditions and agreements of the Leases on the part of the lessces to be kept and
performed,; (iii) appear in and defend any action or proceeding arising under, growing out of or in
any manner connected with the Leases or the obligations, duties or liabilities of Mortgagor, as lessor,
and of the lessees thereunder, and pay all reasonable costs and expenses of Mortgagee, including
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reasonable attorneys’ fees, in any such action or proceeding in which Mortgagee may appear; (iv)
transfer and assign to Mortgagee any and all Leases subsequently entered into, which shall be made
upon the same or substantially the same terms and conditions (at current market rates) as contained
in the Leases presently in effect, and make, execute and deliver to Mortgagee upon demand any and
all instruments required to effectuate said assignment; (v) furnish to Mortgagee, within ten (10) days
after a request by Mortgagee to do so, a written statement containing the names of all lessees of the
Premises or any part thereof, the terms of their respective Leases, the spaces occupied and the rentals
payable thereunder as to Leases in which Mortgagor has an interest; (vi) use, within five (5) days of
the demand therefor by Mortgagee, commercially reasonable efforts to request from any lessee under
any of the Leases a certificate with respect to the status thereof as to Leases in which Mortgagor has
an interest:<and (vii) furnish Mortgagee promptly with copies of any notices of default which
Mortgagor ma;-at any time forward to any lessee of the Premises or any part thereof.

(¢} ~Defeasance. Until an Event of Default, as such term is defined herein,
Mortgagee shall not exerzise any rights hereunder and Mortgagor shall have the right to collect
upon, but not prior to accruzl, all rents, issues, profits and advances from the Premises and to retain,
use and enjoy the same. Thegents, issues and profits are hereby assigned absolutely by Mortgagor
to Mortgagee contingent only upon the occurrence of an Event of Default under this Mortgage or the
Note.

25. Collection Upon Default.

(a)  Upon any Event of Default.Mortgagee, but without obligation so to do and
without releasing Mortgagor from any obligation ii¢réof, may make or do the same in such manner
and to such extent as Mortgagee may deem necessdry ‘o protect the security hereof, including
specifically, without limiting its general powers, the right to appear in and defend any action or
proceeding purporting to affect the security hereof or the rights o1 powers of Mortgagee, and also the
right to perform and discharge each and every obligation, covenantand agreement of Mortgagor in
the Leases contained, and in exercising any such powers to incur abG pay necessary and reasonable
costs and expenses, including reasonable attorneys’ fees, all at the expense of Mortgagor.

(b)  Mortgagee shall not be obligated to perform or discharge, nor does it hereby
undertake to perform or discharge, any obligation, duty or liability under the Leas<z or under or by
reason of this assignment. Mortgagor shall and does hereby agree to indemnify and keld Mortgagee
harmless of and from any and all liability, loss or damage which it may or might incu: nnder the
Leases or under or by reason of this Mortgage and of and from any and all claims and demands
whatsoever which may be asserted against it by reason of any alleged obligations or undertaking on
its part to perform or discharge any of the terms, covenants or agreements contained in the Leases.
Should Mortgagee incur any such liability, loss or damage under the Leases or under or by reason of
this assignment or in the defense of any such claims or demands, the amount thereof, including
reasonable costs, expenses and reasonable attorneys’ fees shall be secured hereby, and Mortgagor
shall reimburse Mortgagee therefor with interest at the default rate provided in the Note immediately

upon demand.
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(¢) A demand on any lessee by Mortgagee for the payment of the rent on any
Event of Default claimed by Mortgagee shall be sufficient warrant to the lessee to make future
payment of rents to Mortgagee without the necessity for further consent by Mortgagor, and any
person may and is hereby authorized to rely thereon.

(d)  To the extent that Mortgagor has the right to so do, Mortgagor does further
specifically authorize and instruct each and every present and future lessee of the whole or any part
of the Premises to pay all unpaid rental agreed upon in any tenancy to Mortgagee upon receipt of
demand from Mortgagee to pay the same, and Mortgagor hereby waives the right, claim or demand
it may now or hereafter have against any such lessee by reason of such payment of rental to
Mortgagee or compliance with other requirements of Mortgagee pursuant to this assignment.
Mortgagee sh4ll make a demand on such lessees only after an Event of Default.

€) Upon or at any time after an Event of Default, Mortgagee may, without
further notice, either in‘person or by agent with or without bringing any action or proceeding, or by a
receiver to be appointea bv.a court, and, either with or without taking possession of the Premises, in
the name of Mortgagor or in (s pwn name sue for or otherwise collect and receive such rents, issues,
profits and advances, includingthose past due and unpaid, and apply the same, less reasonable costs
and expenses of operation and col.ection, including, but not being limited to, reasonable attorneys’
fees, management fees and broker’s cozpmissions, upon any Indebtedness Secured Hereby, and in
such order as Mortgagee may determine.-viortgagee reserves, within its own discretion, the right to
determine the method of collection and the extexi-to which enforcement of collection of delinquent
rents shall be prosecuted and shall not be accountakle for more monies than it actually receives from
the Premises. The entering upon and taking posscssion of the Premises or the collection of such
rents, issues, profits and advances, and the application ‘néreof, as aforesaid, shall not cure or waive
any default hereunder and Mortgagee may continue to s5 ossess and collect even after any such
default has been cured. Mortgagor agrees that it will facilitate iriall reasonable ways Mortgagee’s
collection of said rents, and will, upon request by Mortgagee, prorintly execute a written notice to
cach lessee directing the lessee to pay rent to Mortgagee.

26.  Security Agreement. This instrument shall also serve as a granit of security interest of
the Personal Property provided herein. Concurrently with the execution heteo?, Mortgagor will
execute such UCC Financing Statements as are requested by Mortgagee, and wiil {rein time to time
thereafter forthwith upon request by Mortgagee execute such additional Financing 5tatements and

Continuation Statements as Mortgagee may request.

Mortgagor hereby makes the following representations and warranties regarding the Personal
Property:

(a)  the Personal Property is bought or used primarily for business use;

(b)  the Personal Property (except for receivables and bank accounts) will be kept
at the Premises. Mortgagor will not remove the Personal Property from the Premises without the
prior written consent of Mortgagee, which consent may be withheld in Mortgagee’s sole and
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absolute discretion, unless the Personal Property is obsolete, damaged, sold or disposed of and
replaced by Personal Property of comparable quality and value;

(c)  except for the security interest granted hereby Mortgagor is the owner of the
Personal Property free from any adverse lien, security interest or encumbrance; and Mortgagor will
defend the Personal Property against all claims and demands of all persons at any time claiming the
same or any interest therein;

(d)  noFinancing Statement covering any of the Personal Property or any proceeds
thereof is on file in any public office, other than financing statements to be released by reason of
payments t5 ve made from disbursements of monies borrowed and secured hereby. Mortgagor shall
immediately rotify Mortgagee in writing of any change in name, address, identity or ownership
structure from'thut shown in this Mortgage and shall also upon demand furnish to Mortgagee such
further informatic= aiid shall execute and deliver to Mortgagee such financing statements and other
documents in form sat'sfactory to Mortgagee and shall do all such acts and things as Mortgagee may
at any time or from tiing to time reasonably request or as may be necessary or appropriate to
establish and maintain a perrected security interest in the Personal Property as security for the
Indebtedness Hereby Secured, subject to no adverse liens or encumbrances; and Mortgagor will pay
the cost of filing the same or filing or recording this Mortgage in all public offices wherever filing or
recording is deemed by Morigagee to be necessary or desirable. The original or a carbon,
photographic or other reproduction of tris Mortgage is sufficient as a financing statement;

(e) Mortgagor will not seli.or affer to sell, assign, pledge, lease or otherwise
transfer or encumber the Personal Property or any-in‘erest therein, unless such Personal Property is
obsolete or sold or disposed of and is replaced by other’ersonal Property of comparable quality and
value, without the prior written consent of Mortgagee; aad

()  Mortgagor will keep the Personal Preperty free from any adverse lien,
security interest or encumbrance and in good order and repair, ordinary wear and tear excepted, shall
not waste or destroy the Personal Property or any part thereof, and shall not use the Personal
Property in violation of any statute, ordinance or policy of insurance thsieon. Mortgagee may
examine and inspect the Personal Property at any reasonable time or times, on 1gasonable notice,
wherever located.

Until the occurrence of an Event of Default, Mortgagor may have possession ¢f«he Personal
Property and use it in any lawful manner not inconsistent with this Mortgage and not inconsistent

with any policy of insurance thereon.

Upon the occurrence of an Event of Default (regardless of whether the Code has been
enacted in the jurisdiction where rights or remedies are asserted) and at any time thereafter
Mortgagee shall have the remedies of a secured party under the Uniform Commercial Code of
Illinois, including without limitation the right to take immediate and exclusive possession of the

Personal Property, or any part thereof, and for that purpose may, so far as Mortgagor can give
authority therefor, with or without judicial process, enter (if this can be done without breach of the
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peace), upon any premises on which the Personal Property or any part thereof may be situated and
remove the same therefrom (provided that if the Personal Property is affixed to the Real Estate, such
removal shall be subject to the conditions stated in the Uniform Commercial Code of Tllinois); and
Mortgagee shall be entitled to hold, maintain, preserve and prepare the Personal Property for sale,
until disposed of, or may propose to retain the Personal Property subject to Mortgagor’s right of
redemption in satisfaction of Mortgagor’s obligations as provided in the Uniform Commercial Code
of Illinois. Mortgagee, without removal, may render the Personal Property unusable and dispose of
the Personal Property on the Premises. Mortgagee may require Mortgagor to assemble the Personal
Property and make it available to Mortgagee for possession at a place to be designated by Mortgagee
which is reasonably convenient to both parties. Unless the Personal Property is perishable or
threatens to-dcsline speedily in value or is of a type customarily sold on a recognized market,
Mortgagee will give Mortgagor at least fifieen (15) days’ notice of the time and place of any public
sale thereof or of the time after which any private sale or any other intended disposition thereofis to
be made. The requirements of reasonable notice shall be met if such notice is mailed, postage
prepaid, to the address of Mortgagor shown in this Mortgage at least fifteen (15) days before the
time of the sale or dispositibn. Mortgagee may buy at any public sale and if the Personal Property 18
of a type customarily sold in recognized market or is of a type which is the subject of widely
distributed standard price quotations, he may buy at private sale. The net proceeds realized upon
any such disposition, after deduction for the expenses of retaking, holding, preparing for sale or
lease, selling, leasing and the like and riasonable attorneys’ fees and legal expenses incurred by
Mortgagee both before and after judgment,ifiany, shall be applied in satisfaction of the Indebtedness
Hereby Secured. Mortgagee will account to Mortgagor for any surplus realized on such disposition
and Mortgagor shall remain liable for any deficiency. Allrights and remedies under this Mortgage

are subject to applicable bankruptcy law.

The remedies of Mortgagee hereunder are cumulative and the exercise of any one or more of
the remedies provided for herein or under the Uniform Commsscial Code of IHinois shall not be
construed as a waiver of any of the other remedies of Mortgageo.<o !ong as any part of Mortgagor’s
obligations remains unsatisfied.

All rights of Mortgagee in, to and under this Mortgage and in and 1 the Personal Property
shall pass to and may be exercised by any assignee thereof. Mortgagor agres that if Mortgagee
gives notice to Mortgagor of an assignment of said rights, upon such noiice <e liability of
Mortgagor to the assignee shall be immediate and absolute.

Mortgagor will not set up any claim against Mortgagee as a defense, counterclatin or setoff
to any action brought by any such assignec for the unpaid balance owed hereunder or for possession
of the Personal Property, provided that Mortgagor shall not waive hereby any right of action to the
extent that waiver thereof is expressly made unenforceable under applicable law.

27.  Rights Cumulative. Each right, power and remedy conferred upon Mortgagee is
cumulative and in addition to every other right, power or remedy, express or implied, given now or
hereafter existing, at law ot in equity, and each and every right, power and remedy so existing may
be exercised from time to time as often and in such order as may be deemed expedient by
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Mortgagee, and the exercise or the beginning of the excrcise of one right, power or remedy shall not
be a waiver of the right to exercise at the same time or thereafter any other right, power or remedy.
No delay or omission of Mortgagee in the exercise of any right, power or remedy shall impair any

such right, power or remedy, ot be construed to be a waiver of any default or acquiescence therein.

78.  Successors and Assigns. This Mortgage and each and every covenant, agreement and
other provision hereof shall be binding upon Mortgagor and its successors and assigas, including
each and every from time {0 time record owner of the Premises or any other person having an
interest therein, and shall inure to the benefit of Mortgagee and its successors and assigns. Wherever
herein Mortgagee is referred to, such reference shall be deemed to include the holder of the Note,
whether so expressed or not; and each such holder of the Note shall have and enjoy all of the rights,
privileges, powers, options and benefits afforded hereby and hereunder, and may enforce all and
every of the terms 21d provisions hereof, as fully and to the same extent and with the same effectas
if such from time to titee holder were herein by name designated Mortgagee.

29.  Provisions Scverable. The unenforceability or invalidity of any provisions hereof
shall not render any other provisions herein contained unenforceable or invalid.

30,  Waiver of Defense. Actions for the enforcement of the lien or any provision hereof
shall not be subject to any Jefense which would not be good and available to the party interposing
the same in an action at law upon the Note; 2ad all such defenses are hereby waived by Mortgagor.

31.  Captions and Pronouns. The captions and headings of the various sections of this
Mortgage are for convenience only, and are notto v ronstrued as confining or limiting in any way
the scope or intent of the provisions hereof. Whenever tio context requires or permits, the singular
shall include the plural, the plural shall include the singutar 7ind the masculine, feminine and neuter

shall be freely interchangeable.

32.  Addresses and Notices. Any notice which any patvy hereto may desire or may be
required to give to any other party shall be in writing, and the mailing thzreof by certified mail to the
addresses hereafter set forth or to such other place as any party hereto may by notice in writing
designate, shall constitute service of notice hereunder:

IF TO MORTGAGEE! New Century Bank
363 West Ontario Street

Chicago, Illinois 60610
Attn:  Ms. Janel J amison

IF TO MORTGAGOR: 400 N. Orleans LLC
c/o Atlas Development Corp.

5304 W. Devon Avenue
Chicago, IL 60646

33, No Liability on Mortgagee. Notwithstanding anything contained herein, Mortgagee
220 -
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shall not be obligated to perform or discharge, and does not hereby undertake to perform or dis-
charge, any obligation, duty or liability of Mortgagor, whether hereunder, under any of the leases
affecting the Premises, under any contract relating to the Premises or otherwise, and Mortgagor shall
and does hereby agree to indemnify and hold Mortgagee harmless of and from any and all liability,
loss or damage which Mortgagee may incur under or with respect to any portion of the Premises or
under or by reason of its exercise of rights hereunder; and any and all claims and demands
whatsoever which may be asserted against it by reason of any alleged obligation or undertaking on
its part to perform or discharge any of the terms, covenants or agreements contained in any of the
contracts, documents or instruments affecting any portion of the Premises or affecting any rights of
Mortgagor thereto. Mortgagee shall not have responsibility for the control, care, management or
repair of tlie Premises or be responsible or liable for any negligence in the management, operation,
upkeep, repzic or control of the Premises resulting in loss or injury or death to any tenant, licensee,
employee, stranper or other person. No liability shall be enforced or asserted against Mortgagee in
its exercise of tiie prwers herein granted to it, and Mortgagor expressly waives and releases any such
liability. Should Mortgagee incur any such liability, loss or damage under any of the leases affecting
the Premises or under or by reason hereof, or in the defense of any claims or demands, Mortgagor
agrees to reimburse Mortgages immediately upon demang for the full amount thereof, including
costs, expenses and attorneys’ fees

34,  Mortgagee notaJoint ¥ enturer or Partner. Mortgagor and Mortgagee acknowledge
and agree that Mortgagee is not and ir-ii~ event shall be deemed to be a partner or joint venturer
with Mortgagor or any beneficiary of Morigagour, Mortgagee shall not be deemed to be a partner or
joint venturer on account of its becoming a.martgagee in possession or exercising any rights
pursuant to this Mortgage or pursuant to any othei Znstrument or document evidencing or securing
any of the Indebtedness Secured Hereby, or otherwise.

35.  E.P.A.Compliance. Mortgagor covenanis thatthe buildings and other improvements
constructed on, under or above the subject real estate will be us<d and maintained in accordance
with the applicable state or federal environmental protection ageicy regulations and the use of said
buildings by Mortgagor or Mortgagor’s lessees will not unduly.6r nnreasonably pollute the
atmosphere with smoke, fumes, noxious gases or particulate pollutants in violation of any such
regulations. In the event Mortgagor or said lessees are served with notice of violation by any such
posted agency or other governmental authority, Mortgagor will immediately cuie'dch violation and
abate whatever nuisance or violation is claimed or alleged to exist.

36.  Subsequent Loan Disbursements. This Mortgage is given to secure and shall be a
valid lien as to all the Indebtedness Hereby Secured and secures presently existing Indebtedness
Hereby Secured and future Indebtedness Hereby Secured as it arises within twenty years from the
date hereof to the same extent as if such future Indebtedness Hereby Secured arose on the date ofthe
execution of this Mortgage although the amount and character of the Indebtedness Hereby Secured
may vary during the term of this Mortgage. This Mortgage is intended to and shall be valid and
have priority over all subsequent liens and encumbrances, including statutory liens, except solely
taxes levied on the Premises, to the extent of the amount of the Note, plus interest and any disburse-
ments made pursuant to the Note and Mortgage.
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37.  Furnishing of Financial Statements and Reports to Mortgagee. Mortgagor covenants
and agrees that it will keep and maintain books and records of account, or cause books and records
of account to be kept and maintained in which full, true and correct entries shall be made of all
dealings and transactions relative to the Premises, which books and records of account shall, at
reasonable times and on reasonable notice, be open to the inspection of Mortgagee and its
accountants and other duly authorized representatives. Such books of record and account shall be
kept and maintained either:

(a)  in accordance with generally accepted accounting principles consistently
applied; or

(V. inaccordance with a cash basis or other recognized comprehensive basis of
accounting consistexily applied.

Mortgagor covenunis and agrees to furnish or cause to be furnished to Mortgagee annually,
within sixty (60) days of the cnil of each fiscal year of Mortgagor a report satisfactory to Mortgagee,
including a balance sheet and supporting schedules and containing a detailed statement of income
and expenses. Mortgagor shall certifv that each such report presents fairly Mortgagor’s financial
position. Mortgagor also covenants aud agrees to furnish or cause to be furnished to Mortgagee
annually within thirty (30) days of filing./but in no event later than October 31 for the previous

annual period, copies of Mortgagor’s federal iicome tax filings.

If Mortgagor omits to prepare and deliver promptly any report required by this paragraph,
Mortgagee may elect, in addition to exercising any reincdy for an Event of Default as provided forin
this Mortgage, to make an audit of all books and records o Mortgagor including its bank accounts
which in any way pertain to the Premises and to prepare {iic statement or statements which
Mortgagor failed to procure and deliver. Such audit shall be medeand such statement or statements
shall be prepared by an independent Certified Public Accountani to be selected by Mortgagee.
Mortgagor shall pay all expenses of the audit and other services, which-expenses shall be secured
hereby as additional indebtedness and shall be immediately due and payab!e with interest thereon at
the Default Rate of interest as set forth in the Note and shall be secured by tius Mortgage.

38.  UCC Financing Statement/Fixture Filing. This Mortgage is inteiidéd.to be a UCC
Financing Statement/fixture filing within the purview of Section 9-402(6) of e Uniform
Commercial Code with respect to the collateral and the goods described herein, which goods are and
may become fixtures relating to the Premises. The addresses of Mortgagor as Debtor and Mortgagee
as Secured Party are set forth herein. This Mortgage is to be filed for record with the Recorder of
Deeds of the county or counties where the Premises are located.

39.  Jury Waiver. Mortgagor knowingly, voluntarily and intentionally waives irrevocably
the right it may have to trial by jury with respect to any legal proceeding based hereon, or arising out
of, under or in connection with the Note, the Indebtedness Hereby Secured, or the Premises, or any
agreement executed or contemplated to be executed in conjunction herewith or any course of
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conduct or course of dealing in which Morigagee and Mortgagor are adverse parties. This provision
is a material inducement for Mortgagee in granting any financial accommodation to Mortgagor.

40.  Submission to Jurisdiction. Mertgagor hereby irrevocably submits to the jurisdiction
of any state or federal court sitting in Chicago, ILlinois over any action or proceeding based hereon
and Mortgagor hereby irrevocably agrees that all claims in respect of such action or proceeding shall
be heard and determined in such state or federal court. Mortgagor hereby irrevocably waives, to the
fullest extent it may effectively do so, the defense of an inconvenient forum to the maintenance of
such action or proceeding. Mortgagor agrees that a final judgment in any such action or proceeding,

shall be conclusive and may be enforced in any other jurisdiction by suit on the judgment or in any
other manner provided by law.

Mortgagoi agrees not to institute any legal action or proceeding against Mortgagee or the
directors, officers, einployees, agents or property thereof, in any court other than the one
hereinabove specified. “Nsthing in this Section shall affect the right of Mortgagee to serve legal
process in any other manne: permitted by law or affect the right of Mortgagee to bring any action or
proceeding against Mortgagor or itz property in the courts of any other jurisdictions.

41 USA Patriot Act. Martgagor warrants to Mortgagee that neither Mortgagor nor any
affiliate, is identified in any list of knowi or suspected terrorist published by any United States
government agency (collectively, as such iisis may be amended or supplemented from time to time,
referred to as the “Blocked Persons Lists™) including, without limitation, () the annex to Executive
Order 13224 issued on September 23, 2001, ead-(b) the Specially Designated Nationals List
published by the Office of Foreign Assets Control.

Mortgagor covenants to Mortgagee that if it beComes aware that it or any affiliate is
identified on any Blocked Persons List, Mortgagor shall immediziely notify Mortgagee in writing of
such information. Mortgagor further agrees that in the event.it-or any affiliate is at any time
identified on any Blocked Persons List, such event shall be an Even. of Default, and shall entitle
Mortgagee to exercise any and all remedies provided in any Loan Docuz2zent or otherwise permitted
by law. Inaddition, Morigagee may immediately contact the Office of For sign Assets Control and
any other government agency Mortgagee decms appropriate in order to comply with its obligations
under any law, regulation, order or decree regulating or relating to terrorism and-ise national money
laundering. Upon the occurrence of such Event of Default, Mortgagee will forbear snforcement of
its rights and remedies during such time as (1) the person (“Person”) identified in a Bioc ved Persons
List is contesting in good faith by appropriate legal proceedings such Person's inclusion 1ii a Blocked
Persons List and (2) Mortgagee determines, inifs sole and absolute discretion, that such forbearance
will not adversely affect title to, the condition or value of, or any lien in favor of Mortgagee and
encumbering, any part of the Premises (as defined in the Mortgages) or otherwise adversely impact
the ability of any Person to perform such Person's obligations under or with respect to any Loan
Document.
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IN WITNESS WHEREOF, the undersigned have caused these presents to be executed and
delivered on , 2004.

400 N, Orleans, LL.C, an Tllinois limited liability

company
By: Atlas Development Corporati /]
{

Member) of 400 N QOrleans, }

|

i del President/Secretary

anager (and as

STATE OF ILLINOIS < /)
v oSS
COUNTYOFCOOK )

The undersigned, a Notary JFubiic in and for the State and County aforesaid, does hereby
certify that Steven Siegel and David M. Kaiser, President and Vice President/Secretary, respectively,
of Atlas Development Corporation, an Tllino's corporation, Manager and Member of 400 N. QOrleans
LLC, an Illinois limited liability company, pet sonully known to me to be the same persons whose
names are subscribed to the foregoing instrumeat, appeared before me this day in person and
acknowledged that they signed and delivered the said instrumentas their own free and voluntary act
and as the free and voluntary act of said limited liability sompany for the uses and purposes therein

set forth.

GIVEN under my hand and Notarial Seal

:00000000000000000000000000:
¢ 50/gz/0L Seldx3 UOIESIIWOD ARy §
¢ sioupy) jo e1e1g ‘oHANd AmioN ¢
¢ HINUNG'V viOHlivd

: .1¥3S WVID1440.

ANGASESEE0EP202EEESSEGN0S

*eeee
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EXHIBIT A

REVOLVING CONSTRUCTION LOAN PROMISSORY NOTE

$3,500,000.00 , 2004

FOR VALUE RECEIVED, the undersigned, 400 N. Orleans, LLC, an Illinois limited
liability company (“Maker”), hereby promises to pay to the order of New Century Bank
(“Payee”) at 363 W. Ontario Street, Chicago, Illinois 60610 or at such other place as Payee may
from time to time designate by written notice the principal sum of Three Million Five Hundred
Thousand ($3;500,000) Dollars, together with interest on the outstanding principal balance from
time to time, as follows:

(a)}( ) On the first day of the first calendar month following initial disbursement
hereunder, and on the- first day of each calendar month thereafter, interest shall be paid, in
arrears, at a rate equal to’ the greater of (a) four and three-quarters (4.75%) percent or (b) the
Prime Rate of interest in étfect from time to time at, and as charged by, Payee as hereafter
provided plus three-quarters (/5%) percent (“Interest Rate”). In the event Maker and the
guarantors of this Note do not collzctively maintain balances in at least the amount of $35,000,
the Interest Rate applicable to this Note shall increase a quarter (.25%) percent. Interest shall be
computed and paid for the actual number of days outstanding based upon a year of 360 days.

(b)  On April 1, 2006 (“Matyrity Date”), the principal balance together with all
accrued interest and all other amounts due hereuiicen shall be paid.

This Note is executed pursuant to a Construction T.oan Agreement (“Loan Agreement”),
and is secured by instruments titled Real Estate Mottgage, Assignment of Rents, Security
Agreement and UCC Fixture Filing (“Mortgage”) and by o‘ner loan and security documents
(collectively “Loan Documents”) as defined in the Loan Agreeivent, all of which are made a part
hereof and are incorporated herein by this reference.

The Prime Rate of Bank is the highest prime rate of interest published in The Wall Street
Journal and is not necessarily Bank’s lowest or most favorable rate. If Barik ceases to use the
term “Prime Rate” in setting a base rate of interest on commercial loans, the FiimieRate shall be
determined by reference to the rate used by Bank as such a base. The Prime Rate0f Bank is the
highest prime rate of interest published in The Wall Street J ournal.

This Note evidences a revolving line of credit loan. Maker may obtain funds by
requesting loans (“Loans”) in writing. Maker agrees that the Bank will not be required to make
Loans: (i) for less than $500.00; (ii) which would cause the outstanding loan balance to exceed
$3.500,000;, (iii) if Bank is not required to make disbursements of the Note pursuant to the terms
of the Loan Agreement; (iv) if Maker is in default under this Note or the Loan Agreement and
Mortgage hereafter described; or (v) at any time after the Maturity Date subject to the Extension
Option described in the Loan Agreement. The credit limit on the line is $3,500,000, which
Maker agrees not to exceed. This is a revolving line of credit in that repayments of principal will
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EXHIBIT A

reduce the outstanding balance of the Loans, and amounts up to $3,500,000 will be available for
Loan requests subject to the provisions of this Note, the Loan Agreement and the Mortgage.

If Maker fails to pay within five (5} days after written notice any installment or payment
of principal or interest ot other amount or charge due hereunder or under the Loan Documents,
when due, or if at any time hercafter the right to foreclose or exercise the remedies available
under the Mortgage or Loan Documents or the right to accelerate this Note shall accrue under the
provisions of this Note, the Mortgage or the Loan Documents, at the election of Payee, the entire
unpaid princiga! balance, together with all interest accrued and alt other amounts payable
pursuant hereto, :nay be accelerated and may become immediately due and payable.

in the everi anv payment of interest of principal is not paid within ten (10) days after its
due date, Maker agrees to'pay a late charge of five percent (5%) of the amount so overdue (“Late
Charges™) to defray the exprnse incident to handling any such delinquent payment or payments.

From and after the occurrence of an event of default hereunder or under the provisions of
the Mortgage or Loan Documents| the principal balance shall bear interest at an annual rate
determined by adding four percent (470} per annum to the Interest Rate (the “Default Rate”) on
the principal balance until such default is cured or this Note is paid in full.

No failure on the part of Payee or any hilder hereof to exercise any right or remedy
hereunder, whether before or after the occurrence otan event of default, shall constitute a waiver
thereof, and no waiver of any past default shall consituie a waiver of any future default or of any
other default. No failure to accelerate, nor acceptance of » past-due installment, nor indulgence
granted shall be construed to be a waiver of the right to insist upon prompt payment and to
impose the late payment penalty and the default rate, retroactively or prospectively, o shall be
deemed a waiver of any right of acceleration or any other right-which Payee may have, whether
by law or agreement or otherwise. None of the foregoing shali-operate to release, change or
affect the liability of Maker, endorser or guarantor of this Note, and Mzker and each endorser
and guarantor hereby expressly waive the benefit of any statute or rule ¢t law or equity which
would produce a result contrary to or in conflict with the foregoing.

Maker agrees to pay to Payee any and all costs and expenses incurred by Maker in and
about determining and enforcing its rights hereunder, including, without limitatioi, “easonable
attorneys’ fees, investigative fees, credit report fees, court costs, litigation expense, and interest
on such amounts, incurred by Maker, as if additional principal, at the rates herein provided.

Payments received on account of this Note shall be applied first to the payment of any
amounts due pursuant to the next preceding paragraph, second to interest and Late Charges and
the balance to principal.

Maker waives presentment, notice of default, notice of dishonor, protest and notice of
protest. Funds representing the proceeds of this Note which are disbursed by Payee by mail,
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wire transfer or other delivery to Maker, escrowees of otherwise for the benefit of Maker shall,

for all purposes, be deemed outstanding hereunder and received by Maker as of the date of such
mailing, transfer or other delivery, and interest shall accrue and be payable upon such funds from
and after the date of such mailing, wire transfer or other delivery until repaid, notwithstanding
that such funds may not have been remitted by such escrowees oF other recipient to Maker.

Maker, by the execution and delivery of this Note, and Payee, by the acceptance of this
Note, knowingly, voluntarily and intentionally waive irrevocably the right to trial by jury in
respect to any l¢gal proceeding based hereon, or arisin%1 out of, under of in connection with this
Note, the Mortgage and other Loan Documents, or the collateral securing this Note, or any
agreement execiied or contemplated to be executed in conjunction herewith, or any course o

conduct or coursé of dealing in which Maker and Payce ar¢ adverse parties. This provision 1s 2
material inducemen{ fpr Payee in granting financial accommodation to Maker.

Maker hereby irrévacably submits to the jurisdiction of any state or federal court sitting
in Chicago, Illinois over ary action or proceeding based hereon and Maker hereb irrevocably
agrees that all claims in tespect of such action or proceeding shall be heard and determined in
such state or federal court. Wrker hereby irrevocably waives, to the fullest extent they may
effectively do so, the defense of an inconvenient forum to the maintenance of such action or
proceeding. Maker irrevocably corisens to the service of any and all process in any such action
or proceeding by the mailing of copicg of such process to such Maker at its address as specified
in the Loan Agreement of otherwise io-the records of the Payee. Maker agrees that a final
judgment in any such action or proceeding snall be conclusive and may be enforced in any other

jurisdiction by suit on the judgment or in any other manner provided by law.

This Note may be prepaid in whole or in/part without penalty or premium of any kind.
Releases of documents securing this Note shall be executed and delivered upon payment of the

amounts provided in the Loan Agreement. Paymenis r.ceived shall be applied by Payee to this
Note and to other indebtedness as described in the LoanAgreement.

Time is of the essence of this Note, the Mortgage and t'ie T oan Documents.

IN WITNESS WHEREOF, the undersigned as aforesaid Uave caused these presents 10
be executed and attested the day and year first above written.

400 N. Orleans, LLC, an [llinois fimited tability
company

By: Atlas Development Corporation, Nizaeger (and as
Member) of 400 N. Orleans, LLC
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EXHIBIT B

LEGAL DESCRIPTION:

Parcel |:

Lot 15 (except the West 18 feet) and all of Lot 16 in Block 2 in Butler, Wright and Webster’s
Addition to Chicago in the West Half of the West Half of the Northeast Quarter of Section 9,
Township 39 North, Range 14 East of the Third Principal Meridian, in Cook County, Illinois

Parcel 2:
Exclusive easemeni fur the benefit of the following legal description:

Lot 15 (except the West 49 feet) and ail of Lot 16 in Block 2 in Butler, Wright and Webster’s
Addition to Chicago in the "West Half of the West Half of the Northeast Quarter of Section 9,
Township 39 North, Range 14-East of the Third Principal Meridian, in Cook County, Illinois as
created by Grant of Easement made by and between the City of Chicago and American National
Bank and Trust Company of Chicagn, as trustee under Trust Number 105163 recorded
September 18, 1990 as Document 90454574 for the construction, operation and maintenance of
the proposed structure (a twelve-story office building) within the air space boundaries described
as follows:

That part of West 18.00 feet of Lot 15 lying above ai iicline plane beginning at elevation +25.73
feet Chicago City Datum, measured along the South Iine of Lot 15; thence North, along said
incline plane, (of uniform slope) to elevation +28.52 feet Chizago City Datum, measured along
the North line of Lot 15; and lying below a horizontal planc.at elevation +198.52 feet Chicago
City datum, all in Block 2 in Butler, Wright and Webster’s Addit'or to Chicago in the West Half
of the West Half of the Northeast Quarter of Section 9, Township 39 Morth, Range 14 East of the
Third Principal Meridian, in Cook County, Illinois.

COMMONLY KNOWN AS: 400 N. Orleans, Chicago, Illinois
P.IN.: 17-09-256-005-0000
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