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MORTCAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT AND FIXTURE FINANCING STATEMENT

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FIXTURE FINANCING STATEMENT (this “Mortgage”) is made as
of June 8, 2004, by 179™ STRELT DEVELOPERS, L.L.C., an Nlinois limited liability
company (“Mortgagor™), with a mailir'g address of 17475 Jovanna Drive, Homewood, Illinois
60430, to NEW CENTURY BANK;, an Til nois banking corporation (“Lender”), with a mailing
address of 363 West Ontario Street, Chicago, llinois 60610, Attention: Janel Jamison, and
pertains to the real estate described in Exhibit “A”) attached hereto and made a part hereof (the

“Premises’).

I
RECITALS

A, Mortgagor together with the Additional Mortgagors {&s hereinafter defined) and
James Gierczyk have executed and delivered to Lender a Revolving Crzdit Note of even date
herewith (together with all renewals, amendments, supplements, restatem:nts; extensions, and
modifications thereof and thereto, the “Revolving Note”), wherein Mortgagor torether with the
Additional Mortgagors (as hereinafter defined) and James Gierczyk promise to pay ta the Lender
the principal amount of Four Million Dollars ($4,000,000) in repayment of the amouris from time
to time outstanding of a revolving loan from Lender in like amount (the “Revolving Loan”),
together with interest thereon, at variable rates of interest and otherwise as set forth in the
Revolving Note, which Revolving Note is due and payable on or before June 8, 2005 (the
“Revolving Loan Maturity Date”).

B. Mortgagor together with the Additioal Mortgagors (as hereinafter defined) and
James Gierczyk also executed and delivered to Lender a Term Loan Note of even date herewith
(together with all renewals, amendments, supplements, restatements, extensions and
modifications thereof and thereto, the “Term Note”; the Term Note and the Revolving Note are
hereafter collectively referred to as the “Note”), wherein Mortgagor together with the Additional
Mortgagors (as hereinafter defined) and James Gierczyk promise to pay to Iender the principal
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amount of Twelve Million Eight Hundred Forty Six Thousand Dollars ($12,846,000) in
repayment of a term loan from Lender in like amount (the “Term Loan”; the Term Loan and the
Revolving Loan are hereafter sometimes collectively referred to as the “Loan”), together with
interest thereon at the variable rates of intercst and otherwise set forth in the Term Note, which
Term Note is due and payable on or before June 8, 2009 (the “Term Loan Maturity Date”).

C. As additional security for the repayment of the Loan and the Note, Tinley
Comers, L.L.C., an Iliinois limited liability company; Brookside of Tinley Park, L.L.C., an
llinois Jimited liability company; Palmer Glenn of Olympia Fields, L.L.C., an Illinois limited
liability company; and Palmer Lake Venture, Inc., an Illinois corporation (the “Additional
Mortgagors") have executed certain Mortgages, Assignment of Rents and Leases, Security
Agreements anud Fixture Financing Statements of even date herewith in favor of Lender
conveying to Lenger a first mortgage lien on certain parcels of real estate and other property as
described therein'{:he-“Additional Mortgages”).

D. As additional security for the repayment of the Loan and the Note, in addition to
this Mortgage, and the Additianal Mortgages, certain other loan documents have been executed
and delivered to Lender inciuding a Loan and Security Agreement of even date (the “Loan
Agreement”; the Note, this Mortgage, the Loan Agreement, the Additional Mortgages and all
other documents or instruments execuied and/or delivered as additional evidence of, or security
for repayment of, the Loan, whether now or hereafter existing, and all renewals, amendments,
supplements, restatements, extensions, aid modifications thereof and thereto, are hereinafter
sometimes collectively referred to as the “Lo:n Documents”). The terms and provisions of the
other Loan Documents are hereby incorporated herein by this reference.

E. In consideration of advances, credits Jand other financial accommodations
heretofore or hereinafter made to Mortgagor by Lender, Yender has required Mortgagor hereby
to deliver, pledge, assign, transfer, mortgage and warrant to Lender the Mortgaged Property (as
that term is hereinafter defined) as security for repayment of the Joan as well as any and all other
amounts owed to Lender under the terms of the Loan Documents:

11
THE GRANT

NOW, THEREFORE, to secure the payment of the principal amourit.Of the Note and
interest thereon (at variable rates and as otherwise provided therein) and all fees and.premiums,
if any, thercon, and all other sums due thereunder or advanced by Lender and all costs and
expenses incurred by Lender in connection with any of the Loan Documents (all such obligations
and payments are sometimes referred to herein as the “indebtedness secured hereby”) and to
secure the observance and performance of the agreements contained herein and in the other Loan
Documents, and in all renewals, extensions and modifications of the Note, Mortgagor hereby
GRANTS, BARGAINS, CONVEYS, and MORTGAGES to Lender, its successors and
assigns, forever all of Mortgagor’s estate, right, title and interest, whether now or hereafter
acquired, in and to the Premises, together with the following described property, whether now ot
hereafter acquired (the Premises, together with a security interest in and a lien on the following
described property being hereinafter referred to collectively as the “Mortgaged Property”), all
of which other property is hereby pledged on a parity with the Premises and not secondarily:

CHINB0072.2 2



0417642357 Page: 3 of 39

UNOFFICIAL COPY

(a)  All buildings and other improvements of every kind and description now or
hereafter erected or placed thereon and all materials intended for construction, reconstruction,
alteration and repair of such improvements now or hercafter erected thereon, all of which
materials shall be deemed to be included within the Mortgaged Property immediately upon the
delivery thereof to the Premises; :

(b)  All right, title and interest of Mortgagor, including, without limitation, any after-
acquired title or reversion, in and to the beds of the ways, streets, avenues, sidewalks and alleys
adjoining the Premises;

(c¢) . Each and all of the tenements, hereditaments, easements, appurtenarices, passages,
waters, water zourses, riparian rights and any and all other rights, liberties and privileges of the
Premises or in/@ny way now or hereafter appertaining thereto, including homestead and any other
claim at law or'ir _equity, as well as any after-acquired title, franchise or license and the
reversions and remairidzrs thereof}

(d)  All leases now. or hereafter on or affecting the Premises, whether written or oral
covering the Premises and all-agfeements for use of the Premises, together with all rents, issues,
deposits, profits and other benefits now or hereafter arising from or in respect of the Premises
accruing and to accrue from the Premises and the avails thereof;

()  All fixtures and personal property now or hereafter owned by Mortgagor and
attached to, contained in or used in connecticii with the Premises or the aforesaid improvements
thereon, including, without limitation, any-and, all air conditioners, antennae, appliances,
apparatus, awnings, basins, bathtubs, boilers, ookcases, cabinets, carpets, coolers, curtains,
dehumidifiers, disposals, doors, drapes, dryers, ducts, ¢levators, engines, equipment, escalators,
fans, fittings, floor coverings, furnaces, furnishings, furaiture, hardware, heaters, humidifiers,
incinerators, inventory, lighting, machinery, motors, ovens, pipes, plumbing, pumps, radiators,
ranges, recreational facilities, refrigerators, screens, security-systems, shades, shelving, sinks,
sprinklers, stoves, toilets, ventilators, wall coverings, washers  windows, window coverings,
wiring and all renewals or replacements thereof or articles in substitei:en therefor, whether or not
the same be attached to such improvements, it being agreed that atl such property owned by
Mortgagor and placed on the Premises or used in connection with the operaticn or maintenance
thereof shall, so far as permitted by law, be deemed for the purpose of this Maii4age to be part of
the real estate constituting and located on the Premises and covered by this Morigage;

(f) All judgments, insurance proceeds, awards of damages and settlerients which
may result from any damage to all or any portion of the Premises and the other Mortgaged
Property, or any part thereof, or to any rights appurtenant thereto;

()  All compensation, awards, damages, claims, rights of actions and proceeds of or
on account of (i) any damage or taking, pursuant to the power of eminent domain, of the
Premises and the other Mortgaged Property or any part thereof, (i) damage to all or any portion
of the Premises and the other Mortgaged Property by reason of the taking, pursuant {o the power
of eminent domain, of all or any portion of the Premises and the other Mortgaged Property or of
other property, or (iii) the alteration of the grade of any strect or highway on or about the
Premises and the other Mortgaged Property or any part thereof; and Lender is hereby authorized
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to collect and receive said awards and proceeds and to give proper receipts and acquittances
therefor and to apply the same toward the payment of the indebtedness and other sums secured

hereby;

(h)  All contract rights, general intangibles, actions and rights in action, including,
without limitation, all rights to insurance proceeds and unearned premiums arising from or
relating to damage to the Premises or the other Mortgaged Property or any part thereof;

(1) All proceeds, products, replacements, additions, substitutions, renewals and
accessions of and to the Premises ot the other Mortgaged Property;

()] A1 building materials and goods which are procured or to be procured for use on
or in connectiori vith the Mortgaged Property, whether or not such materials and goods have
been delivered to.tne Premises;

(k)  Allplans, specifications, architectural renderings, drawings, licenses, permits, soil
test reports, other repoiis of examinations or analyses, contracts for services to be rendered
Mortgagor, or otherwise in ‘convection with the Mortgaged Property and all other property,
contracts, reports, proposals, and oftier materials now or hercafter existing in any way relating to
the Premises or the other Mortgaged. Property or construction of additional improvements

thereto; and

M The proceeds from any sale, frazsfer, pledge or other disposition of any or all of
the foregoing described Mortgaged Property,

To have and to hold the same unto Lender and its successors and assigns forever, for the
purposes and uses herein set forth together with all righ*'1 possession of the Premises after the
occurrence of any Default (as hereinafter defined in Paragranh 4.01 hereof) hereunder subject
only to the schedule of exceptions, if any, listed in the title insurance policy insuring Lender’s
interest in the Premises (collectively, «Permitted Encumbrazces”); the Mortgagor hereby
RELEASING AND WAIVING all rights under and by virtue of thé homestead exemption laws
of the state where the Premises are located (the “State™).

MORTGAGOR REPRESENTS, WARRANTS AND COVENANTS, to Lender that
Mortgagor is lawfully seized of the Premises, that the same is unencumbersd except by the
Permitted Encumbrances, if any, and that it has good right, full power and lawoziauthonty to
convey and mortgage the same, and that Mortgagor will warrant and forever defend zaid parcels
and the quiet and peaceful possession of the same against the lawful claims of all persons
whomsoever. The covenants and warrantics of this paragraph shall survive foreclosure of this
Mortgage and shall run with the Premises.

If and when the principal amount of the Note and all interest as provided thereunder has
been paid, and Mortgagor has satisfied all obligations thereunder and under the other Loan
Documents, then this Mortgage shall be released at the cost of Mortgagor, but otherwise shall

remain in full force and effect.
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11
GENERAL AGREEMENTS

3.01 Principal and Interest. Mortgagor shall pay or cause to be paid promptly when
due the principal and interest on the ‘ndebtedness evidenced by the Note, and any and all other
amounts due under the Note or any of the other Loan Documents, at the times, at the variable
rates and in the manner provided in the Note, this Mortgage and the other Loan Documents.
Any amount not paid when due hereunder shall accrue interest at the Default Interest Rate (as

defined in the Note).

3.02 Property Taxes. Mortgagor shall pay immediately, when first due and owing, all
general taxes, epecial taxes, special assessments, water charges, sewer charges, and any other
charges that may be asserted against the Mortgaged Property or any part thereof or interest
therein, and furnish o Lender duplicate receipts thercfor within thirty (30) days after payment
thereof. Mortgagor msy..in good faith and with reasonable diligence, contest the validity or
amount of any such taxes gr.assessments, provided that:

(a)  such contest oa' have the effect of preventing the collection of the tax or
assessment so contested and the sule or forfeiture of the Mortgaged Property or any part thereof
or interest therein to satisfy the same;

(b)  Mortgagor has notified Lender in writing of the intention of Mortgagor to contest
the same before any tax or assessment has beer increased by any interest, penalties or cosis,
provided however, that Mortgagor shall not b< -equired to notify Lender in writing of its
intention to contest the validity or amount of any texes if the taxes in question have not yet
become due and payable, or if the taxes have been paid by Mortgagor, subject to is contesting the
validity or amount of such taxes; and

(c)  Mortgagor has deposited with Lender, at such nlaze as Lender may from time to
time in writing designate, a sum of money or other security scceptable to Lender that is
sufficient, in Lender’s sole and absolute judgment, to pay in fu't_such contested tax and
assessment and all penalties and interest that might become due thersen, and shall keep on
deposit an amount sufficient, in Lender’s sole and absolute judgment, to-pay in full such
contested tax and assessment, increasing such amount to cover additional peralties and interest
whenever, in Lender’s sole and absolute judgment, such increase is adviszble. Upon the
consummation of such contest, and provided there is no existing Default hereuncer, any excess
funds held by Lender shall be returned to Mortgagor.

In the event Mortgagor fails to prosecute such contest in good faith and with reasonable
diligence, Lender may, at its option, apply the monies and liquidate any securities deposited with
Lender in payment of, or on account of, such taxes and assessments, or any portion thereof then
unpaid, including all penalties and interest thereon. If the amount of the money and any such
security so deposited is ‘nsufficient for the payment in full of such taxes and assessments,
together with all penalties and intercst thereon, Mortgagor shall forthwith, upon demand, either
deposit with Lender a sum that, when added to such funds then on deposit, is sufficient to make
such payment in full, or, if Lender has applied funds on deposit on account of such taxes and

assessments, restore such deposit to an amount satisfactory to Lender. Provided no Default
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exists hereunder, Lender shall, if so requested in writing by Mortgagor, after final disposition of
such contest and upon Mortgagor’s delivery to Lender of an official bill for such taxes, apply the
money so deposited in full payment of such taxes and assessments or that part thereof then
unpaid, together with all penalties and interest thereon, and any excess security shall be returned
to Mortgagor.

3.03 Tax Escrow. After any Default, Mortgagor to provide for the payment of real
cstate taxes and assessments pertaining to the Premises, shall upon Lender’s request,
simultancously with Mortgagor’s monthly payments of interest and principal to Lender, deposit
monthly with Lender one twelfth (1/12th) of one hundred ten percent (110%) of the annual real
estate taxcs 46 reasonably estimated by Lender from time to time in such manner as Lender may
prescribe so as to provide for the current year’s real estate tax obligation. If the amount
estimated to pajy.ceid taxes is not sufficient, Mortgagor shall pay the difference within five (5)
days following Lerder’s demand therefor. Should Mortgagor fail to deposit sufficient amounts
with Lender to pay suck ebligations, Lender may, but shall not be obligated to, advance monies
necessary to make up any leficiency in order to pay such obligations. Any monies s0 advanced
by Lender shall become so -uch additional indebtedness secured hereby and shall become
immediately due and payable wiin interest due thereon at the Defanlt Interest Rate. Lender is not
obligated to inquire into the validi(y o accuracy of the real cstate tax obligations before making
payments of the same and nothing térein contained shall be construed as requiring Lender to
advance other monies for said purpose 07 shall Lender incur any personal liability for anything
it may do or omit to do hereunder. Tt is zgreed that all such payments made, at the option of
Lender, shall be (i) held in trust by it withot earnings for the payment of the real estate tax
obligations; (i) carried in a tax account for the benefit of Mortgagor and withdrawn by Lender to
pay the real estate tax obligations; or (iii) credited ‘0 ‘he unpaid balance of said indebtedness as
received, provided that Lender advances upon this obligation sums sufficient to pay said items as
the same accrue and become payable. If such items are ¥eld in trust or carried in a tax account
for Mortgagor, the same are hereby pledged together with zay sther account of Mortgagor, or
any guarantor of the indebtedness secured hereby, held by Lender to further secure the
indebtedness secured hereby, and any officer of Lender is authorized to withdraw the same and
apply said sums as aforesaid. Notwithstanding any provision to the cOnrary herein contained, so
long as no Default or event which with the giving of notice and the erpiration of any grace or
cure period would constitute a Default exists hereunder, Lender shall apply the deposits received
hereunder to the payment of real estate taxes and assessments pertaining ‘o the Premises,
provided, however, that in no event shall Lender be obligated to pay any amount in-excess of the
amount of deposits held by Lender pursuant hereto nor shall Lender be required tu iaguire as to
the validity or accuracy of any real estate tax or assessment obligation before making such

payments.

3.04 Payments by Lender. In the event of a Default hereunder, Lender is hereby
authorized to make or advance, in the place and stead of Mortgagor, any payment relating to
taxes, assessments, water and sewer charges, and other governmental charges, fines, impositions
or liens that may be asserted against the Mortgaged Property or any part thereof, and may do so
according to any bill, statement or estimate procured from the appropriate public office without
inquiry into the accuracy thercof or into the validity of any tax, assessment, lien, sale, forfeiture
of title or claim relating thereto. In the event of a Default hereunder, Lender is further
authorized to make or advance, in the place and stead of Mortgagor, any payment relating to any
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apparent or threatened adverse title, lien, statement of lien, encumbrance, claim, charge or
payment, as well as take any and all actions which Lender deems necessary or appropriate on
Mortgagor’s behalf whenever, in Lender’s sole and absolute judgment and discretion, such
payments or actions scem necessary or desirable to protect the full security intended to be
created by this Mortgage. In connection with any such advance, Lender is further authorized, at
its option, to obtain a continuation report of title or title insurance policy prepared by a title
insurance company of Lender’s choosing. All payments, costs and other expenses incurred by
Lender pursuant to this Paragraph 3.04, including without limitation reasonable attorneys’ fees,
expenses and court costs, shall constitute additional indebtedness secured hereby and shall be
repayable by Mortgagor upon demand with interest at the Default Interest Rate.

3.05 Insurance.

(a)  Hazard. (i) Mortgagor agrees to maintain insurance against loss or damage to the
building and all improvements and betterments on the Mortgaged Property (“Loss™), in such
amounts and with such liniits as Lender may require from time to time. The coverage shall be
equivalent or better thau the Causes of Loss - Special Form (CP1030) as published by the
Insurance Services Office (“I567) and shall be on a replacement cost, agreed amount basis.
Mortgagor must pay promptly, when due, any premium on such insurance. All such insurance
policies and renewals thereof shall bewritten in companies having a Best’s rating of A- or better.
All such policies and renewals thereot (cor binders evidencing the same) shall be delivered to
Lender at least thirty (30) days before tii: expiration of the existing policies and shall have
attached thereto a standard mortgagee clause envitling Lender to collect any and all proceeds
payable under such insurance. The policy shali contain a waiver of subrogation in favor of the
Lender. If more than one policy is written insuring thc Mortgaged Property, this separate policy
must also include a standard mortgagee clause and waiverof subrogation in favor of Lender. In
the event of a change in ownership or of occupancy of ibe-Mortgaged Property, or any portion
thereof, Mortgagor shall give immediate rotice thereof to Lender.

(ii)  In case of any Loss, Mortgagor shall immediztely give the insurance
companies that have insured against such risks, notice of such Loss, wid in the case of any Loss
in excess of Two Hundred Fifty Thousand Dollars ($250,000), Mortgagor shall also give notice
of said Loss to Lender, and Mortgagor is authorized to settle and adjust ény claim under
insurance policies which insure against such risks, provided however, that in casc # any Loss in
excess of Two Hundred Fifty Thousand Dollars ($250,000), Mortgagor shall obtain Lender’s
prior consent to settle and adjust any such claim. Notwithstanding the foregoing, in tiie event of
a total casualty or in the event of a Default, or event or condition which with the giving of notice
or the passage of time would constitute a Default, shall have occurred hereunder or under any of
the other Loan Documents, Lender (or after entry of decree of foreclosure, purchaser at the sale,
or the decree creditor, as the case may be) is, subject to the provisions hereof, hereby authorized
to either: (1) settle, adjust or compromise any claim under any insurance policies and Lender
shall act in its sole and absolute discretion without the consent of Mortgagor; or (2) allow
Mortgagor to settle, adjust or compromise any claims for Loss with the insurance company or
companies on the amount to be paid upon the Loss. In all cases Lender is authorized to collect
and receipt for any such insurance proceeds and the expenses incurred by Lender m the
adjustment and collection of insurance proceeds shall be such additional indebtedness secured
hereby and shall be reimbursed to Lender upon demand with interest thereon at the Default
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Interest Rate or may be deducted by Lender from said insurance proceeds prior to any other
application thereof.

The insurance proceeds shall be made available to Mortgagor to repair and restore the
Mortgaged Property if, and only if, all of the following conditions are satisfied:

(A)  no Default, or event which with the giving of notice or passage of time would
constitute a Default, shall have occurred hereunder or under any of the other Loan Documents;

(B) - the insurance proceeds shall, in Lender’s sole and absolute judgment, be sufficient
to complete the repair and restoration of the buildings, structures and other improvements on the
Premises to ar aichitectural and economic unit of substantially the same character and the same
value as existed /minediately prior to such casualty, or, if Lender shall determine, in its sole and
absolute discretion, that the insurance proceeds are insufficient, Mortgagor shall have deposited
with Lender the amoun® of the deficiency in cash within fifteen (15) days after Lender’s demand
therefor;

(C)  after such repair oriestoration, the Mortgaged Property shall, in Lender’s sole and
absolute judgment, adequately secure-the outstanding balance of the Loan;

(D)}  any and all leases of the FPremises remain in full force and effect;
(E) the insurers do not deny liabilicy to-the insureds; and

(F)  such Loss does not occur during the lust twelve (12) months of the term of the
Loan.

In all other cases, the insurance proceeds may, at the optin of Lender, be applied in the
reduction of the indebtedness secured hereby, whether due or tict, in such order as Lender shall
determine in its sole and absolute discretion, or be held by Lendcr and used to reimburse
Mortgagor for the cost of rebuilding or restoring buildings or improve nenfs on the Premises.

Notwithstanding anything herein to the contrary, in case of any Loss after foreclosure
proceedings have been instituted, all insurance proceeds shall, at Lender’s optior, be used to pay
the amount due in accordance with any decree of foreclosure that may be entersd in any such
proceedings, and the balance, if any, shall be paid to the owner of the equity of regemption if
said owner shall then be entitled to the same, or as the court may otherwise direct. In case of the
foreclosure of this Mortgage, the court in its decree may provide that the mortgagee’s clause
attached to each of said insurance policies may be canceled and that the decree creditor may
cause a new loss clause to be attached to each of said policies making the loss thereunder
payable to said decree creditor. Any foreclosure decree may further provide that in case of any
one or more redemptions made under said decree, each successive redemptor may cause the
preceding loss clause attached to each insurance policy to be canceled and a new loss clause to
be attached thereto, making the loss thereunder payable to such redemptor. In the event of
foreclosure sale, Lender is hereby authorized, without the consent of Mortgagor, to assign any
and all insurance policies to the purchaser at the sale, or to take such other steps as Lender may

CHI\S0072.2 g
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deem advisable, to cause the interest of such purchaser to be protected by any of the said
insurance policies.

Nothing contained in this Mortgage shall create any responsibility or obligation on
Lender to collect any amount owing on any insurance policy, to rebuild, repair ot replace any
damaged or destroyed portion of the Mortgaged Property, or to perform any act hereunder.

(i) Upon Mortgagor’s request, and provided all of the conditions of the second
paragraph of Paragraph 3.05(a)(ii) have been satisfied or upon Lender’s election, to apply such
insurance proceeds toward repaiting, restoring, and rebuilding such improvements, such
insurance proc<eds shall be made available therefor, by Lender, or such other depositary
designated by Leader, from fime to time, to Mortgagor or at Lender’s option directly to
contractors, subconiractors, material suppliers and other persons entitled to payment in
accordance with and sukject to such conditions to disbursement as Lender may impose to ensure
that the work is fully ccmpleted in a good and workmanlike manner and paid for and that no
liens or claims arise by reason thereof, provided that Lender is furnished with evidence
reasonably satisfactory to Lende: of the estimated cost of such repairs, restoration and rebuilding
and with architect’s and other certificates, waivers of lien, certificates, contractors’ sworm
statements, and other evidence of e ostimated cost thereof and of payments as Lender may
require and approve in its sole and alisolvte discretion. In addition to the foregoing, if the

estimated cost of the work exceeds ten (10%) percent of the original principal amount of the
indebtedness secured hercby, Mortgagor shill also deliver to Lender for its prior approval
evidence satisfactory to Lender in its sole and atsolute discretion that the appraised value of the
Mortgaged Property after such work will not be less than its appraised value established in the
appraisal delivered to Lender on or prior to the date heteof and all plans and specifications for
such repairs, restoration and rebuilding as Lender may require and approve in its sole and
absolute discretion. No payment made prior to the final ceinpletion of the work shall exceed
ninety (90%) percent of the value of the repair, restoration ot reanilding work performed, from
time to time, and at all times the undisbursed balance of such proeceds remaining in the custody
or control of Lender shall be, in Lender’s sole and absolute discretioii; 2t least sufficient to pay
for the cost of completion of the work, frec and clear of any liens. Lender'may, at any time after
the occurrence of a Default hereunder, and in its sole and absolute discreiion, procure and
substitute for any and all of the insurance policies so held as aforesaid, suci Uther policies of
insurance in such amounts and carried in such companies as Lender may selget, - Lender may
commingle any such funds held by it hereunder and shall not be obligated to pay vy interest
with respect to any such funds held by or on behalf of Lender.

(b)  Liability. Mortgagor shall carry and maintain commercial general liability
insurance against bodily injury and property damage written with companies having a Best’s
rating of A- or better. Coverage shall be written on an occurrence form equivalent or better than
the occurrence form (CG0001) as published by the ISO with minimum limits of Five Million and
No/100 Dollars ($5,000,000.00) each occurrence and Five Million and No/100 Dollars
($5,000,000.00) general aggregate. The policy shall name Lender as an additional insured with
respect to liability arising out of the Mortgaged Property. Certificates of insurance showing
Lender as additional insured, premiums prepaid, shall be deposited with Lender and shall contain
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provision for thirty (30) days notice to Lender prior to any cancellation or non-renewal except
for ten (10) days notice for non-payment of premium.

(c)  Builder’s Risk. Upon the request of Lender, Mortgagor shall obtain or shall cause
to be obtained builder’s risk insurance on a special perils basis for 100% of the insurable value of
all construction work in place or in progress from time to time insuring the Mortgaged Property
and materials in storage and while in transit. Insurance shall include Replacement Cost, Agreed
Amount coverage.

(d)  Flood Area. If the Premises are now or hereafter located in an area which has
been identified by the Secretary of Housing and Urban Development as a flood hazard area and
in which tlood insurance has been made available under the National Flood Insurance Act of
1968 (the “Aci™), Mortgagor, at its sole cost and expense shall keep the Premises insured by
flood insurance in 4n amount not less than the maximum limit of coverage available under the
Act.

(¢)  Other Insurance. Upon Lender’s written request, Mortgagor at its sole cost and
expense, shall, carry and ‘maisitain or cause to carry and maintain such other insurance
coverage(s) as Lender may, in its reasonable discretion, deem necessary or appropriate in such
amounts, with such companies and-in such form as Lender deems satisfactory in its sole
discretion, all at Mortgagor’s sole expurise.

H RIGHT OF LENDER TO FURCHASE INSURANCE. UNLESS MORTGAGOR
PROVIDES LENDER WITH EVIDENCE CF THE INSURANCE COVERAGE REQUIRED
BY THIS MORTGAGE, LENDER MAY PUR{HASE INSURANCE AT MORTGAGOR’S
EXPENSE TO PROTECT LENDER’S INTERESTs)IN THE MORTGAGED PROPERTY.
THIS INSURANCE MAY, BUT NEED NOT, PROTZCT MORTGAGOR’S INTERESTS IN
THE MORTGAGED PROPERTY. THE COVERAGE PURCHASED BY LENDER MAY
NOT PAY ANY CLAIMS THAT MORTGAGOR MAKES OR ANY CLAIM THAT IS MADE
AGAINST MORTGAGOR IN CONNECTION WITH THE MORTGAGED PROPERTY.
MORTGAGOR MAY LATER CANCEL ANY SUCH INSURANCE PURCHASED BY
LENDER, BUT ONLY AFTER PROVIDING LENDER WiTE  EVIDENCE THAT
MORTGAGOR HAS OBTAINED INSURANCE AS REQUIRED BY TH'5 MORTGAGE. IF
LENDER PURCHASES INSURANCE FOR THE MORTGAGED . PROPERTY,
MORTGAGOR WILL BE RESPONSIBLE FOR THE COSTS OF THAT INSURANCE,
INCLUDING INTEREST AND ANY OTHER CHARGES THAT LENDER MAY WWPOSE IN
CONNECTION WITH THE PLACEMENT OF THE INSURANCE, UNTIL THE EFFECTIVE
DATE OF THE CANCELLATION OR EXPIRATION OF THE INSURANCE., THE COSTS
OF THE INSURANCE MAY BE ADDED TO THE SECURED INDEBTEDNESS. THE
COSTS OF THE INSURANCE MAY BE MORE THAN THE COST OF INSURANCE
MORTGAGOR MAY BE ABLE TO OBTAIN ON ITS OWN.

3.06 Condemnation and Eminent Domain. Any and all awards heretofore or
hereafter made or to be made to the present or any subsequent owner of the Mortgaged Property
by any governmental or other lawful authority for the taking, by condemnation or eminent
domain, of all or any part of the Mortgaged Property, (including any award from the United
States government at any time after the allowance of a claim therefor, the ascertainment of the
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amount thereto, and the issuance of a warrant for payment thereof), are hereby assigned by
Mortgagor to Lender, which awards Lender is hereby authorized to negotiate, collect and receive
from the condemnation authorities. Lender is hereby authorized to give appropriate receipts and
acquittances therefor. Mortgagor shall give Lender immediate notice of the actual or threatened
commencement of any condemnation or eminent domain proceedings of which it has knowledge
affecting all or any part of the Mortgaged Property (including severance of, consequential
damage to or change in grade of streets), and shall immediately deliver to Lender copies of any
and all papers served in connection with any such proceedings. Mortgagor further agrees to
make, execute and deliver to Lender, free and clear of any encumbrance of any kind whatsoever,
any and all further assignments and other instruments deemed necessary by Lender for the
purpose of validly and sufficiently assigning all awards and other compensation heretofore, now
and hereafter :nade to Mortgagor for any taking, cither permanent or temporary, under any such
proceeding. Any such award shall be applied toward the indebtedness secured by this Mortgage
or applied towaid zestoring the Mortgaged Property in accordance with the provisions of and in
the same manner -asis provided for insurance proceeds in Paragraph 3.05(a) hereof.
Notwithstanding the forezoing, any expenses, including, without limitation, attorneys’ fees and
expenses, incurred by Lendzc in intervening in such action or compromising and settling such
action or claim, or collecting such proceeds, shall be reimbursed to Lender first out of the
proceeds.

3.07 Maintenance of Propérty- No portion of the Mortgaged Property shall be
altered, removed or demolished, except 11 Mortgagor’s normal course of business, without the
prior written consent of Lender. In the event of the demolition or destruction in whole or in part
of any of the fixtures, chattels or articles of pefscnal property covered by this Mortgage or by
any separate security agreement executed in conjunction herewith, the same shall be replaced
promptly by similar fixtures, chatels and articles of peisonal property at least equal in value,
quality and condition to those replaced, free from any other security interest therein,
encumbrances thereon or reservation of title thereto. Mortgazor shall, promptly repair, restore or
rebuild any building or other improvement or any part thereofnow or hereafter situated on the
Premises that may become damaged or be destroyed whether o1 novproceeds of insurance are
available or sufficient for such purpose. Any such building or othe: inprovement or any part
thereof shall be repaired, restored or rebuilt so as to be of at least equal v2lue and of substantially
the same character as prior to such damage or destruction.

Mortgagor further agrees not to permit, commit or suffer any waste, niairment or
deterioration of the Mortgaged Property or any part thereof, to keep and maintain the Mortgaged
Property and every part thereof in good repair and condition, to effect such repairs as Lender
may reasonably require, and, from time to time, to make all necessary and proper replacements
thereof and additions thereto so that the Premises and such buildings, other improvements,
fixtures, chattels and articles of personal property will, at all times, be in good condition, fit and
proper for the respective purposes for which they were originally erected or installed.

Lender acknowledges that in Mortgagor’s normal course of business, it may alter or
remodel portions of the Mortgaged Property, which may include the demolition of the interior of
portions of the Mortgaged Property, and the construction of tenant improvements with respect to
the Mortgaged Property.

CHI80072.2 11



0417642357 Page: 12 of 39

UNOFFICIAL COPY

3.08 Compliance with Laws. Mortgagor shall: (i) comply with, all statutes,
ordinances, regulations, rules, orders, Jecrees and other requirements relating to the Mortgaged
Property, or any part thereof, by any federal, state or local authority, including, without
limitation, the Americans with Disabilities Act of 1990, and (ii) observe and comply with all
conditions and requirements necessary to preserve and cxtend any and all rights, licenses,
permits (including, without limitation, zoning variances, special exceptions, and nonconforming
uses), privileges, franchises and concessions that are applicable to the Mortgaged Property or
that have been granted to or contracted for by Mortgagor in connection with any existing or
presently contemplated use of the Mortgaged Property or any part thereof. Mortgagor shall not
initiate or acquiesce in any changes to or termination of any of the foregoing or of zoning design
actions affecting the use of the Mortgaged Property or any part thereof without the prior written

consent of Lerder

3.09 Lieis and Transfers. Without Lender’s prior written consent, Mortgagor shall
not, directly or indirectly.create, suffer or permit to be created or filed or to remain against the
Mortgaged Property, or anv.part thereof, hereafter any mortgage lien or other lien, encumbrance
or charge on, pledge of, or conditional sale or other title retention agreement with respect to the
Mortgaged Property, whether superior or inferior (o the lien of this Mortgage; provided,
however, that Mortgagor may, witnin'ten (10) days after the filing thereof, contest in good faith
by appropriate legal or administrative proceedings any lien claim arising from any work
performed, material furnished or obligation incurred by Mortgagor upon furnishing Lender a
bond issued by a company approved by Linder in its sole and absolute discretion covering the
lien claim, or an endorsement to Lender’s titl: insurance policy insuring Lender’s interest in the
Premises insuring over said lien claim, each in forn and substance satisfactory to Lender in its
sole and absolute discretion, or such other security and indemnification satisfactory to Lender, in
iis sole and absolute discretion, for the final paymeut-and discharge thereof. In the event
Mortgagor hereafter creates, suffers or permits any superior or inferior lien to be attached to the
Mortgaged Property or any part thereof without such conseyit or without furnishing security as
aforesaid, Lender shall have the unqualified right, at its optioir. ic-accelerate the maturity of the
Note, causing the entire principal balance thereof and all 1aterest accrued thereon to be

immediately due and payable.

Except as provided in Paragraph 3.20 hereof, if Mortgagor, witnout Lender’s prior
written consent, sells, leases, transfers, conveys, assigns, pledges, hypothiccaias, or otherwise
disposes of the title to all or any portion of the Mortgaged Property, whether by-operation of law,
voluntarily or otherwise, or any interest (beneficial or otherwise) thereto, or exntsis into any
agreement to do any of the foregoing, Lender shall have the unqualified right, at 1is option, to
accelerate the maturity of the Note, causing the entire principal balance, and accrued interest 10
be immediately due and payable. Without limiting the generality of the foregoing, each of the
following events shall be deemed a sale, transfer, conveyance, assignment, pledge, hypothecation
or other disposition prohibited by the foregoing sentence:

(a)  Mortgagor is a corporation, any sale, conveyance, assignment or other transfer of
all or any portion of the stock of such corporation, that results in a material change in the identity
of the person(s) or entities in control of such corporation, or any corporation which controls any

of Mortgagor,
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(b)  if Mortgagor is a partnership, any sale, conveyance, assignment or other transfer
of all or any portion of the partnership interest of Mortgagor or any entity or entities in control of
Mortgagor, or any partnership which controls Mortgagor;

(c)  if Mortgagor is a limited liability company, any sale, conveyance, assignment or
other transfer of all or any portion of the membership interest of any member of Mortgagor,

(d)  if any sale, conveyance, assignment or other transfer of all or any portion of the
stock, partnership or membership interest of any entity directly or indirectly in control of any
corporation, partnership or limited liability company constituting any of Mortgagor or any
corporation./partnership or limited liability company which controls Mortgagor, or any sale,
conveyance, assignment or other transfer by Mortgagor in any corporation, partnership or limited
liability comparty.in. which Mortgagor has a controlling interest, directly or indirectly; and

(e)  any hypothecation of all or any portion of any stock, partnership or membership
interest of any of Mortgasor, or of all or any portion of the stock, partnership or membership
interest of any entity directly ot indirectly in control of such corporation, partnership or limited
liability company or any corporation, partnership or limited liability company which controls
Mortgagor, or any sale, conveydnce, assignment or other transfer by Mortgagor in any
corporation, partnership or limited- Yiability company in which Mortgagor has a controlling
interest, directly or indirectly.

Any waiver by Lender of the provisiors of this Paragraph 3.09 shall not be deemed to be
a waiver of the right of Lender in the future to insist upon strict compliance with the provisions

hereof.

3.10 Subrogation to Prior Lienholder’s Riglits. If the proceeds of the Loan secured
hereby or any part thereof, or any amount paid out or advapead by Lender is used directly or
indirectly to pay off, discharge or satisfy, in whole or in part, any nrior lien or encumbrance upon
the Mortgaged Property or any part thereof, then Lender shall b<'s ibrogated to the rights of the
holder thereof in and to such other lien or encumbrance and any additional security held by such
holder, and shall have the benefit of the priority of the same.

3.11 Lender’s Dealings with Transferee. In the event of the sale_or transfer, by
operation of law, voluntarily or otherwise, of all or any part of the Mortgaged Pioperty, Lender
shall be authorized and empowered to deal with the vendee or transferee wiih regard to the
Mortgaged Property, the indebtedness secured hereby and any of the terms or conditions hereof
as fully and to the same extent as it might with Mortgagor, without in any way releasing or
discharging Mortgagor from its covenants hereunder, specifically including those contained in
Paragraph 3.09 hereof, and without waiving Lender’s right of acceleration pursuant to Paragraph

3.09 hereof.

3.12 Stamp Taxes. Ifatany time the United States government or any federal, state or
municipal governmental subdivision requires Internal Revenue or other documentary stamps,
levies or any tax on this Mortgage or on the Note, or requires payment of the United States
Interest Equalization Tax on any of the indebtedness secured hereby, then such indebtedness and
all interest accrued thereon shall be and become due and payable, at the election of the Lender,
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thirty (30) days after the mailing by Lender of notice of such election to Mortgagor; provided,
however, that such election shall be unavailing, and this Mortgage and the Note shall be and
remain in effect, if Mortgagor may and does lawfully pay for such stamps or tax, including
interest and penalties thereon, to or on behalf of Lender.

3.13 Change in Tax Laws. In the event of the enactment, after the date of this
Mortgage, of any law of the state in which the Premises are located deducting from the value of
the Premises, for the purpose of taxation, the amount of any lien thereon, or imposing upon
Lender the payment of all or any part of the taxes, assessments, charges or liens hereby required
to be paid by Mortgagor, or changing in any way the laws relating to the taxation of mortgages
or debts serdared by mortgages or Mortgagor’s interest in the Mortgaged Property, or the manner
of collection of taxes, so as to affect this Mortgage or the indebtedness secured hereby or the
holder thereof then Mortgagor, upon demand by Lender, shall pay such taxes, assessments,
charges or liens; v reimburse Lender therefor; provided, however, that if, in the opinion of
counsel for Lender,-1r-might be unlawful to require Mortgagor to make such payment or the
making of such paymert ‘night result in the imposition of interest beyond the maximum amount
permitted by law, then Lender may elect, by notice in writing given to Mortgagor, to declare all
of the indebtedness secured herzoy to become due and payable thirty (30) days afier the giving of
such notice. Nothing contained i1t this Paragraph 3.13 shall be construed as obligating Lender to
pay any portion of Mortgagor’s federal income tax.

3.14 Inspection of Property. ‘Niortgagor shall permit Lender and its representatives
and agents to inspect the Mortgaged Property/troin time to time upon reasonable prior telephonic
notice during normal business hours and as frequently as Lender considers reasonable.

3.15 Inspection of Books and Records. Mertgagor shall keep and maintain full and
correct books and records showing in detail the income and-expenses of the Mortgaged Property
and after demand therefor by Lender shall permit Lender and its agents and representatives to
visit its offices, discuss its financial affairs with its officers aid-independent public accountants
whether or not any representative of Mortgagor is present and ‘to. examine such books and
records and all supporting vouchers and data, copies of any leases encunbering the Premises and
such other information as Lender may deem reasonably necessary or appscpriate at any time and
from time to time on Lender’s request at Mortgagor’s offices, at the adaress hereinabove
identified or at such other location as may be reasonably requested by Lender.

3.16 Financial Information.

(a) Mortgagor shall deliver, or cause to be delivered, to Lender, the financial
information in accord with Section 8.1 of the Loan Agreement, accompanied by a Compliance
Certificate in accord with Section 8.1(b) of the Loan Agreement.

(b)  Mortgagor shall maintain so long as this Mortgage is a lien on the Mortgaged
Property, a minimum debt service ratio of not less than one and one quarter (1.25) to one (1)
measured annually on each anniversary date of this Mortgage.

3.17 Acknowledgment of Debt. Mortgagor shall furnish from time to time, within ten
(10) days after Lender’s request, a written statement, duly acknowledged, specifying the amount
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due under the Note, this Mortgage and any of the other Loan Documents and disclosing whether
any alleged offsets or defenses exist against the indebtedness secured hereby.

3.18 Other Amounts Secured; Maximum Indebtedness. Mortgagor acknowledges
and agrees that this Mortgage secures the entire principal amount of the Note and interest
accrued thereon, regardless of whether any or all of the loan proceeds are disbursed on or after
the date hereof, and regardless of whether the outstanding principal is repaid in whole or part and
future advances made at a later date, as well as any amounts owed to Lender pursuant to
Paragraphs 3.02 and 3.04 hereof, any and all litigation and other expenses pursuant to Paragraphs
4.05 and 4.06 hereof and any other amounts as provided herein or in any of the other Loan
Documents; including, without limitation, the payment of any and all loan commissions, service
charges, liquaated damages, expenses and advances due to or paid or incurred by Lender in
connection with foe Loan, all in accordance with the loan commitment issued in connection with
this transaction-ang-the Loan Documents. Under no circumstances, however, shall the total
indebtedness secured néieby exceed Fifty Four Million Dollars ($54,000,000).

3.19 Declaration _ef Subordination. At the option of Lender, this Mortgage shail
become subject and subordiiate, in whole or in part (but not with respect to priority of
entitlement to insurance proceeds or kny condemnation or eminent domain award) to any and all
leases of all or any part of the Morigaged Property upon the execution by Lender and recording
thereof, at any time hereafter, in the anpropriate official records of the county wherein the
Premises are situated, of a unilateral declaration to that effect.

3.20 Releases.

(a)  Lender, without notice and without/tegard to the consideration, if any, paid
therefor, and notwithstanding the existence at that time of any inferior liens thercon, may release
from the liens of Lender all or any part of the Mortgaged Property, or release from liability any
person or entity obligated to repay any indebtcdness securerd hereby, without in any way
affecting the liability of any party pursuant to the Note, this Mcrigege or any of the other Loan
Documents, including, without limitation, any guaranty given as additional security for the
indebtedness secured hereby, and without in any way affecting the priovity of the lien of this
Mortgage, and may agree with any party liable therefor to extend the time 1o payment of any
part or all of such indebtedness. Any such agreement shall not in any way r¢iease or impair the
lien created by this Mortgage or reduce or modify the liability of any person o« =ptity obligated
personally to repay the indebtedness secured hereby, but shall extend the lien heree{ as against
the title of all parties having any interest, subject to the indebtedness secured hereby, in the

Mortgaged Property.

(b)  Lender will release from the lien of this Mortgage, the Mortgaged Property upon
payment of the Release Price (as set forth in the Loan Agreement) or allow Mortgagor to
substitute additional real estate for the Mortgaged Property which Mortgagor desires to have
released from Lender’s lien provided that any new real estate conveyed to Lender in substitution
for the Mortgaged Property maintains with the other real estate pledged pursuant to the
Additional Mortgages an aggregate loan to value at no time greater than seventy eight percent
(78%) and Lender has obtained an appraisal satisfactory to it in its sole discretion for the real
estate to be substituted for the Mortgaged Property. In addition, there must be an aggregate debt
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service coverage ratio for the Mortgagor and the Additional Mortgagors in the aggregate equal to
1.20.1. In lieu of substituting additional Real Estate for the Mortgaged Property and in lieu of
the payment of the Release Price (as defined in the Loan Agreement), Mortgagor may deposit
with Mortgagee an amount equal to one hundred ten percent (110%) of the Release Price (the
“Substitution Cash Collateral”) to be held by Mortgagee in accord with the terms of the Loan
Agreement until Mortgagor has provided a substitute parcel or parcels of Real Estate satisfactory
to Mortgagee and in compliance with the provisions of this Section 3.20. In the event that
Mortgagor fails or is unable to substitute a parcel or parcels of real estate for the Mortgaged
Property in compliance with this Section 3.20 within one (1) year of the date of the release of the
Mortgaged Property from the lien of this Mortgage, the Mortgagee may apply the Substitution
Cash Collatéral toward payment of the Loan. Mortgagee may also apply all of any portion of the
Substitution Uzsh Collateral toward payment of the Loan upon any Default under this Mortgage.
Mortgagor shail ay the Administrative Fee (as defined in Section 2.14 of the Loan Agreement)
with any release‘of the Mortgaged Property or addition of any new real estate in substitution for
the Mortgaged Property.

(c)  Mortgagor shall also pay to Lender for the substitution of any real estate for the
the Mortgaged Property, or the addition of any parcel of real estate to the Mortgaged Property a
fee of Ten Thousand Dollars ($10,000) for each substitution or addition (the “Administration
Fee”).

3.21 Mortgagor’s Representatiions, Mortgagor hereby represents and covenants to
Lender that:

(a)  Mortgagor is lawfully seized of *ie- Mortgaged Property hereby mortgaged,
granted and conveyed and has the right to mortgage, grant and convey the Mortgaged Property,
that the Mortgaged Property is unencumbered except by the Permitted Encumbrances, if any, and
that Mortgagor will represent, warrant and defend generally *ie title to the Mortgaged Property,
or any portion thereof, against any and all claims and demands. subject only to the Permitted

Encumbrances, if any.

(b)  Mortgagor (i) is an Illinois limited liability company, duvl} organized and validly
existing under the laws of the State of Illinois and is in good standing in the State of Illinois; (i1)
has the power and authority to own its properties and to carry on its busines: as now being
conducted; and (iii) is in compliance with all laws, regulations, ordinances and orders of public
authorities applicable to it.

(c)  The execution, delivery and performance of the Note, this Mortgage and the other
Loan Documents: (i) have received all necessary trust, partnership, limited liability company,
governmental, and corporate approval; (ii) do not violate any provision of any law, any order of
any court or agency of government or any indenture, agreement or other instrument to which
Mortgagor is a party, or by which it or any portion of the Mortgaged Property is bound; and (iii)
are not in conflict with, nor will result in breach of, or constitute (with due notice or lapse of
time) a default under any indenture, agreement, or other instrument, or result in the creation or
imposition of any lien, charge or encumbrance of any nature whatsoever, upon any of its
property or assets, except as contemplated by the provisions of this Mortgage.
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(d)  The Note, this Mortgage and the other Loan Documents, when executed and
delivered by Mortgagor will constitute the legal, valid and binding obligations of Mortgagor and
all other obligors named therein, if any, in accordance with their respective terms.

(e)  All information, reports, papers, balance sheets, statements of profit and loss, and
data given to Lender or its agenis and employees regarding Mortgagor or any other party
obligated under the terms of the Note, this Mortgage or any of the other Loan Documents are
accurate and correct in all material respects, and are complete insofar as completeness may be
necessary to give Lender a true and accurate knowledge of the subject matter.

()  There is not now pending against or affecting Mortgagor or any other
party obligated ander the terms of the Note, this Mortgage or any of the other Loan Documents,
nor, to the best of Mortgagor’s knowledge, is there threatened any action, suit or proceeding at
law, in equity ci before any administrative agency which, if adversely determined, would
materially impair or afiect the financial condition or operation of Mortgagor or any ONe of them

or the Mortgaged Proper’y

322 Utilities. Mortgzgor will (except to the extent paid by lessees) pay all utility
charges incurred in connection with the Premises and all improvements thereon, and shall
maintain all utility services now or - ar-after available for use at the Premises.

3.23 Hazardous Waste. (a) Encept as disclosed in the Reports (as defined in the
Environmental Indemnity Agreement of even Adie herewith from Mortgagor in favor of Lender),
Mortgagor represents, warrants, covenants and- agrees, to the best of its knowledge, after due
inquiry, that:

(D (A) there are no Hazardous Substances (ss hercinafter defined) at, upon, over or
under the Mortgaged Property, or, to the best of its knowledge, at, upon, OVer, ot under those
parcels of real estate adjacent to the Mortgaged Property, and (B) Auring the period of ownership
of the Mortgaged Property by Mortgagor, and to the best of its kaowledge, prior to Mortgagor’s
acquisition of its interest therein, there have not been any Hazardous Substances at, upon, over oT
under the Mortgaged Property or, to the best of its knowledge, at, upen, over of under those
parcels of real estate adjacent to the Mortgaged Property; and

(i)  (A) the Mortgaged Property is in compliance with all Envirotimental Laws (as
hereinafter defined); (B) Mortgagor shall comply with all Environmeritsi ) Laws and
Environmental Permits (as hereinafter defined); (C) Mortgagor shall require its (1euants and
others operating on the Mortgaged Property to comply with Environmental Laws and
Environmental Permits; (D) Mortgagor shall provide Lender immediate notice of any
correspondence, notices, demands or communications of any nature whatsoever received by any
of Mortgagor or any guarantor relating to any alleged or actual violation, or any investigation of
any alleged or actual violation, of any Environmental Law or relating to any alleged or actual
presence of Hazardous Substances at, under, over or under the Mortgaged Property or adjacent
real estate, and to immediately provide Lender copies of any such correspondence, notices,
demands or communications which are in writing; and (E) Mortgagor shall advise Lender in
writing as soon as any of Mortgagor or any guarantor becomes aware of any condition or
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circumstance which makes any of Mortgagor’s representations or warranties contained herein
incomplete or inaccurate; and

(iii)  all necessary Environmental Permits pertaining to the Mortgaged Property have
been obtained by the appropriate party, and all reports, notices and other documents required
under any Environmental Law in connection with the Mortgaged Property have been filed; and

(iv)  Neither Mortgagor nor any guarantor is a party to any litigation or administrative
proceeding arising under any Environmental Law in connection with the Mortgaged Property or
adjacent real estate, nor, to the best knowledge of Mortgagor, is there any such litigation or
proceeding contemplated or threatened; and

(v) ~ Mortgagor, any and all guarantors and the Mortgaged Property are free from any
judgment, decree, order or citation related to or arising out of any Environmental Law.

In the event Lender determines in its sole and absolute discretion that there is any
evidence that any circumiiance might exist, whether or not described in any communication or
notice to either Mortgagor o1 Lsrder, Mortgagor agrees, at its own expense and at the request of
Lender, to permit an environmientui-audit to be conducted by Lender or an independent agent
selected by Lender. This provisiop-shall not relieve Mortgagor from conducting its own
environmental audits or taking any otiérsteps necessary to comply with any Environmental Law
or Environmental Permits. If, in the opnngn-of Lender, there exists any uncorrected violation of
any Environmental Law or Environmental Femnits or any condition which requires or may
require any cleanup, removal or other remedial-2ction under any Environmental Law, and such
cleanup, removal or other remedial action is not coinpleted within sixty (60) days from the date
of written notice from Lender to Mortgagor, the same shall, at the option of Lender constitute a
Default hereunder, without further notice or cure period.

(b)  Mortgagor hereby represents, warrants and certifies to Lender that to the best of
its knowledge: (i) there are no above ground storage tanks (“AS"s”) or underground storage
tanks (“USTs”) at, upon, over or under the Mortgaged Properiy<vhich are subject to the
notification requirements under Section 9002 of the Solid Waste Disposii Act, as amended (42
U.S.C. §6901); (ii) there is no facility located on or at the Mortgaged Property which is subject to
the reporting requirements of Section 312 of the Federal Emergency Planning zad Community
Right to Know Act of 1986, as amended, and the federal regulations promulgated thereunder (42
U.S.C. §11022), (iii) during the periods of ownership of the Mortgaged Property Ly *ortgagor,
and prior to Mortgagor’s acquisition of its interest therein, there have been no ASTs or USTs at,
upon, over or under the Mortgaged Property, and (iv) Mortgagor will not cause or allow any
ASTs or USTs to be installed at, upon, over or under the Mortgaged Property.

(c) Mortgagor agrees to indemnify, defend and hold harmless Lender and any and all
current, future or former officers, directors, employees, representatives and agents from and
against any and all Environmental Losses (as hereinafter defined) in any way arising from: (1)
any breach of any covenant, representation or warranty in this Paragraph 3.23; (i1) any
Environmental Liability (as hereinafter defined); (iii) any failure to obtain or comply with any
Environmental Permit; (iv) any Release (as hereinafter defined); (v) any Management (as
hereinafter defined); (vi) any Environmental Condition (as hereinafter defined); (vii) the
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presence of any Hazardous Substance at any property other than the Mortgaged Property which
is present due to either (A) any direct or indirect transportation whatsoever of a Hazardous
Substance from the Mortgaged Property, or by any of Mortgagor or any guarantor, to the
property at which such Hazardous Substance is present or (B) migration or other movement from
the Mortgaged Property to such other property of a Hazardous Substance Released at the
Mortgaged Property; and (viii) any Response (as hereinafter defined) arising out of or in
connection with any of the maiters described in this Paragraph 3.23(c). Any and all amounts
owed by Mortgagor to Lender under this Paragraph 3.23(c) shall constitute additional
indebtedness secured hereby.

(d) " The following definitions apply throughout this Mortgage:

1) The term “Environmental Condition” shall mean the presence of any
Hazardous Substanee.at, upon, over, under or emanating from the Mortgaged Property, any other
real estate to which ativ-Hazardous Substance has migrated from the Mortgaged Property or any
other real estate whatscever to which any Hazardous Substance has been transported from the
Mortgaged Property.

(ii)  The term “Bavironmental Laws” shall mean all federal, state, and local
laws, statutes, rules, regulations, ordinances, permits, guides, orders and consent decrees relating
to health, safety and environmental mafiers as now exist and as may be enacted or amended after
the date hereof. Such laws and regulaiions include, but are not limited to, the Resource
Conservation and Recovery Act, 42 U.S.C./36901 et seq., as amended; the Comprehensive
Environmental Response, Compensation and Lizbility Act, 42 U.S.C. §9601 et seq., as amended
(“CERCLA"); the Toxic Substance Control Act, 15 1.S.C. §2601 et seq., as amended; the Clean
Water Act 33 U.S.C. §1251 et seq., as amended; the-Clean Air Act, 42 U.S.C. §7401 et seq., as
amended; federal, state and local environmental cleanyip. programs; federal, state and local
environmental lien programs; the Occupational Safety and Hedith Act of 1970,29 U.S.C. §651 et
seq., as amended (“OSHA™); and U.S. Department of Transporiation regulations applicable to
the transportation of Hazardous Substances.

(iiiy  The term “Environmental Liability” shall mear; any and all liabilities,
whether fixed, absolute, or contingent, arising under any Environmental Law or arising under or
in connection with any Environmental Permit or Environmental Condition; aiy and all claims of
any nature whatsoever by a third party (including but not limited to governincntal agencies)
arising in any way under any Environmental Law or arising under or in connectiziy with any
Environmental Permit or Environmental Condition, including but not limited to demands for
environmental cleanup, investigation or corrective action; any and all Environmental Losses
incurred or sustained as a direct or indirect result of alleged or actual violations of Environmental
Laws or Environmental Permits; any and all alleged or actual Environmental Conditions; any
and all Releases; any and all Management; or any and all Responses.

(ivy  The terms “Environmental Loss” or “Environmental Losses” shall
mean any and all costs, expenscs and expenditures, including, without limitation, court costs and
reasonable attorneys’, experts’ and consultants’ fees and costs of litigation or any other losses
whatsoever, including, without limitation, costs and expenses of investigation, cleanup,
prevention of migration, monitoring, evaluating, assessment, removal or remediation of
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Hazardous Substances whether or not such costs or expenses arc incurred in response to any
governmental or third party action, claim or directive; damages; punitive damages actually
awarded; obligations; deficiencies; liabilities, whether fixed, absolute, accrued, contingent or
otherwise and whether direct, primary or secondary, known or unknown; claims; encumbrances;
penalties; demands; assessments; and judgments.

(v)  The term “Environmental Permit” shall mean authorization by any
governmental entity to conduct activities governed in whole or in part by one or more
Environmental Laws.

vi) The term *“Hazardous Substance” shall mean hazardous substances,
hazardous wasies, hazardous waste constituents, by-products, hazardous materials, hazardous
chemicals, extremiely hazardous substances, pesticides, oil and other petroleum products and
{oxic substances; imcluding, without limitation, asbestos and PCBs, as those terms are defined
pursuant to or encompassed by any Environmental Law or by trade custom and usage.

(vii) The terms “Manage”, “Managed” or “Management” shall mean the
generation, handling, manufaciuring, processing, treatment, storing, use, reuse, refinement,
recycling, reclaiming, blending, lurning, recovery, incineration, accumulation, transportation,
transfer, disposal, release or abandorun:nt of any Hazardous Substances, by any person at any
property (including but not limited to faciiities or properties other than the Mortgaged Property,
as applicable).

(viii) The terms “Release”, “Relessed” or “Releases” shall mean any actual or
threatened spilling, leaking, pumping, pouring, ‘exitting, emptying, discharging, inj ecting,
escaping, leaching, dumping or disposing of any Hazardeus Substance at, upon, OVer of from the
Mortgaged Property, any other real estate to which any Fazardous Substance has migrated from
the Mortgaged Property or any other real estate whatsoever (o which any Hazardous Substance
has been transported from the Mortgaged Property.

(ix)  The terms “Respond” or “Response” shall mein any action taken by any
person, whether or not in response to a governmental or third party action, clajim or directive, to
correct, remove, remediate, clean up, prevent migration of, monitor, evilua'e. investigate or
assess, as appropriate, any Release of a Hazardous Substance, Environriercal Condition,

Management or actual or alleged violation of an Environmental Law or Environmeriiel Permit.

(e) Any provisions of this Mortgage to the contrary notwithstanding, the
representations, warranties, covenants, agreements and indemnification obligations contained n
this Paragraph 3.23 shall survive the foreclosure of the lien of this Mortgage by Lender or a third
party or the conveyance thereof by deed in lieu of foreclosure and shall not be limited to the
amount of any deficiency in any foreclosure sale of the Mortgaged Property, and all indicia of
termination of the relationship between Mortgagor and Lender, including, but not limited to, the
repayment of all amounts due under the Loan evidenced by the Note, the cancellation of the
Note, satisfaction of any guaranty, and the relcase of this Mortgage.

3.24 Assignment of Rents. (a) As further security for the repayment of the Note, and
any amounts due pursuant to this Mortgage, Mortgagor does hereby sell, assign and transfer to
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Lender all rents, leases, issues, deposits and profits now due and which may hereinafter become
due under or by reason of any lease or any letting of, or any agreement for the use, sale, or
occupancy of the Premises or any portion thereof (whether written or verbal), which may have
been heretofore or may hereafter be made or agreed to or which may be made or agreed to by
Lender under the powers herein granted, including without limitation sale contracts, leases,
escrow and other agreements, it being Mortgagor’s intention hereby to establish an absolute
transfer and assignment of all such leases, contracts, €SCroOWs and agreements pertaining thereto
(such leases, contracts, esCrows and agreements being collectively referred to hereinbelow as
“agreements” and any such individual lease, contract, cscrow or other agreement being referred
to hereinbelow as an “agreement”), and all the avails thereof, to Lender.

Mortgager does hereby irrevocably appoint Lender as its truc and lawful attorney in its
name and stead (vith or without taking possession of the Premises) to rent, lease, let, or sell all
or any portion of the Premises to any party or parties at such price and upon such term as Lender
in its sole discretion may determine, and to collect all of such rents, issues, deposits, profits and
avails now due or that niay hereafter become due under any and all of such agreements or other
tenancies now or hereafter exisiing on the Premises, with the same rights and powers and subject
to the same immunities, exoneration of liability and rights of recourse and indemnity as Lender
would have upon taking possession of the Premises pursuant to the provisions set forth
hereinbelow.

This assignment confers upon Lender a power coupled with an interest and it cannot be
revoked by Mortgagor.

(by  Mortgagor represents and agrees that-without the prior written consent of the
Lender, which consent shall not be unreasonably witliheid, no rent for right of future possession
will be paid by any person in possession of any poition. of the Premises in excess of one
installment thereof paid in advance. Mortgagor waives any rigit of setoff against any person in
possession of any portion of the Premises. Mortgagor agrees-thac it will not assign any of such
rents, issues, profits, deposits or avails, and shall not agree to any inedification of the terms, or a
voluntary surrender, of any such lease or agreement without the prio: woitten consent of Lender.
Lender acknowledges that Mortgagor, in the reasonable conduct of ité business, may waive,
reduce, or otherwise discount rent with various tenants of portions of the Niortgaged Property,
and Lender acknowledges that such waiver, reduction, discount or other conipiomise made by
Mortgagor, shall not violate the provisions of this Mortgage, provided that same lias been made
by Mortgagor in a reasonable manner in the conduct of its business.

(c) Mortgagor further agrees to assign and transfer to Lender all future leases and
agreements pertaining to all or any portion of the Premises and to execute and deliver to Lender,
immediately upon demand of Lender, all such further assurances and assignments pertaining to

the Premises as Lender may from time to time require.

(d)  Mortgagor shall, at its own cost: (i) at all times perform and observe all of the
covenants, conditions and agreements of the lessor under the terms of any or all leases or similar
agreements affecting all or any part of the Premises; (i) at all times enforce and secure the
performance and observance of all of the material covenants, conditions and agreements of the
lessees under the terms of any or all of said leases ot other agreements; (iii) appear in and defend
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any action or other proceeding arising out of or in any manner connected with said leases and
other agreements, and to pay any and all costs of Lender incurred by reason of or in connection
with said proceedings, including, without limitation, reasonable attorneys’ fees, expenscs and
court costs; and (iv) promptly furnish Lender with copies of any notices of default either sent or
received by Mortgagor under the terms of or pursuant to any of said leases or other agreements.

(e)  Although it is the intention of Mortgagor and Lender that the assignment,
including, without limitation, the power of attorney appointment, contained in this Paragraph
3.24 is a present assignment, it is expressly understood and agreed, anything herein contained to
the contrary notwithstanding, that Lender shall not exercise any of the rights and powers
conferred uror: it herein unless and until a Default hereunder has occurred, or a condition which
with the passage of time or giving of notice or both, would constitute a Default hereunder.

(f)  Lender, in the exercise of the rights and powers conferred upon it herein, shall
have full power to use 2ad apply the rents, issues, deposits, profits and avails of the Premiscs to
the payment of or on account of the following, in such order as Lender may, in its sole and
absolute discretion determine

(3) operating expenses of the Premises (including, without limitation, all costs
of management, sale and leasing thereof, which shall include reasonable compensation to Lender
and its agents, if management be deiegated thereto, reasonable attorneys’ fees, expenses and
court costs, and lease or sale commissions aind other compensation and expenses of seeking and
procuring tenants or purchasers and entering inip leases or sales), establishing any claims for
damages, and premiums on insurance authorized liereinabove;

(i)  taxes, special assessments, water @nd sewer charges on the Premises now
due or that may hereafter become due;

(iii) any and all repairs, dccorating, renew ale, replacements, alterations,
additions, betterments and improvements of the Premises (including,<vithout limitation, the cost
from time to time of installing or replacing personal property therein, and-of placing the Premises
in such condition as will, in the sole judgment of Lender, make them readily rentable or salable);

(iv)  any indebtcdness securcd hereby or any deficiency that.inay result from
any foreclosure sale pursuant thereto; and

(v)  any remaining funds to Mortgagor or its Successors or assigns, as their
interests and rights may appear.

(g)  Mortgagor does further specifically authorize and instruct each and every present
and future lessee or purchaser of all or any portion of the Premises (o pay all unpaid rentals or
deposits agreed upon in any lease or agreement pertaining to the Premises to Lender upon receipt
of demand from Lender to pay the same without any further mnotice or authorization by
Mortgagor, and Mortgagor hereby waives any rights or claims it may have against any lessee by
reason of such payments to Lender.
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(h)  Lender shall not be obligated to perform or discharge, nor does it hereby
undertake to perform or discharge, any obligation, duty or liability under any lease or agreement
pertaining to the Premises, and Mortgagor shall and does hereby agree to indemnify and hold
Lender harmless from and against any and all liability, loss and damage that Lender may or
might incur under any such lease or agreement or under or by reason of the assignment thereof,
as well as any and ali claims and demands whatsoever which may be asserted against Lender by
reason of any alleged obligations or undertakings on Lender’s part to perform or discharge any
of the terms, covenants or conditions contained in such leases or agreements. Should Lender
incur any such liability, loss or damage under any such lease or agreement, or under or by reason
of the assignment thereof, or in the defense of any claims or demands relating thereto, Mortgagor
shall reimbarse Lender for the amount thereof (including, without limitation, reasonable
attorneys’ fees; expenses and court costs) immediatety upon demand.

(1) Nothing herein contained shall be construed as making or constituting Lender a
“mortgagee in possession” in the absence of the taking of actual possession of the Premises by
Lender pursuant to the provisions set forth herein. In the exercise of the powers herein granted
Lender, no liability shall be asserted or enforced against Lender, all such liability being expressly
waived and released by Mortgagor.

325 Security Agreement. ) (a) This Mortgage shall be deemed a “Security
Agreement” as defined in Revised Aracle 9 of the Uniform Commercial Code in the form
approved by the State of Ilinois on July i, 2001 and codified at 810 11l. Comp. Stat. 5/9-101 et.
seq. (West 2001) (the "Ilinois Uniform Coramercial Code”) and creates a security interest in
favor of Lender in all property including, without limitation, all personal property, fixtures and
goods affecting property either referred to or described herein or in any way connected with the
use or enjoyment of the Mortgaged Property. The remodies for any violation of the covenants,
terms and conditions of the agreements herein contaitied shall be as prescribed herein or by
general law or, as to such part of the security which is also reitected in any Financing Statement
filed to perfect the security interest herein created, by the specific statutory consequences now or
hereinafter enacted and specified in the Iilinois Uniform Commerciz! Code, all at Lender’s sole
election. Mortgagor and Lender agree that the filing of such a Tinaacing Statement in the
records normally having to do with personal property shall not be construed as in any way
derogating from or impairing the intention of the parties hereto that everything used in
connection with the production of income from the Premises or adapted for use therein or which
is described or reflected in this Mortgage is, and at all times and for all puipuses and in all
proceedings both legal or equitable shall be, regarded as part of the real estate isTespective of
whether (i) any such item is physically attached to the improvements, (ii) serial numbers are used
for the better identification of certain equipment items capable of being thus identified in a
recital contained herein or in any list filed with Lender, or (iii) any such item is referred to or
reflected in any such Financing Statement so filed at any time. Similarly, the mention in any
such Financing Statement of (1) the rights in or the proceeds of any fire or hazard insurance
policy, or (2) any award in eminent domain proceedings for a taking or for loss of value, or (3)
Mortgagor’s interest as lessor in any present or future lease or rights to income growing out of
the use or occupancy of the Mortgaged Property whether pursuant to lease or otherwise, shall
never be construed as in any way altering any of the rights of Lender under this Mortgage or
impugning the priority of the Lender’s lien granted hereby or by any other recorded document,
but such mention in the Financing Statement is declared to be for the protection of the Lender in
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the event any court or judge shall at any time hold with respect to (1), (2) and (3) that notice of
Lender’s priority of interest to be effective against a particular class of persons, including, but
not limited to, the Federal Government and any subdivisions or entity of the Federal
Government, must be filed in the Tllinois Uniform Commercial Code records.

(b)  Mortgagor shall execute, acknowledge and deliver to Lender, within ten (10) days
after request by Lender, any and all security agreements and any other similar security
instruments reasonably required by Lender, in form and of content reasonably satisfactory to
Lender, covering all property of any kind whatsoever owned by Mortgagor that, in the
reasonable opinion of Lender, is essential to the operation of the Mortgaged Property and
concerning which there may be any doubt whether title thereto has been conveyed, or a security
interest thereisi-perfected, by this Mortgage under the laws of the state in which the Premises are
located. Moitgagor agrees to cooperate and join with Lender in taking such steps as are
necessary, in Lénder's judgment, to perfect or continue the perfected status of the security
interests granted hereunder, including, without limitation, the execution and delivery of any
financing statements, dmendments thereto, continuation statements, affidavits, certificates or
other documents as Iender may request in order to perfect, preserve, maintain, continue and
extend such security instruments. Mortgagor further agrees to pay to Lender all fees, costs and
expenses (including, without limitation, all reasonable attorneys’ fees and expenses and court
costs) incurred by Lender in connection with the preparation, execution, recording, filing and
refiling of any such document. Lendr inay at any time and from time to time, file financing
statements, continuation statements and amendments thereto that describe the property of
Mortgagor in particular or as “all assets” of the Mortgagor or words of similar effect and which
contain any other information required by the Illinois Uniform Commercial Code for the
sufficiency or filing office acceptance of any finaicing statement, continuation statement or
amendment, including whether Mortgagor is an orgarization, the type of organization and any
otganization identification number issued to Mortgagor/-Mortgagor agrees to furnish any such
information to Lender promptly upon request. Any such financing statements, continuation
statements or amendments may be signed by Lender on behalt o{ Mortgagor, and may be filed at
any time in any jurisdiction whether or not Revised Article 9 of ih< Uniform Commercial Code
is then in effect in that jurisdiction with or without Mortgagor’s signafure.

(c)  Mortgagor shall, at any time and from time to time, take suchi steps as Lender may
require for Lender to insure the continued perfection and priority of Lender’s seourity interest in
any of Mortgagor’s property and of the preservation of its rights therein.

3.26 Fixture Financing Statement. From the date of its recording, this Mortgage
shall be effective as a fixture financing statement with respect to all goods constituting part of the
Mortgaged Property which are or are to become fixtures related to the real estate described

herein. For this purpose, the following information is set forth:

(a)  Name and Address of Debtor:

179" Street Developers, L.L.C.
17475 Jovanna Drive
Homewood, Illinois 60430
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(b)  Name and Address of Secured Party:

New Century Bank
363 West Ontario Street
Chicago, Illinois 60610

(c)  This document covers goods which are or are (o become fixtures.

327 Interest Laws. It being the intention of Lender and Mortgagor to comply with
the laws of flie State of Illinois, 1t is agreed that notwithstanding any provision to the contrary n
the Note, this Mortgage or any of the other Loan Documents, no such provision shall require the
payment or periaif the collection of any amount (“Excess Interest”) in excess of the maximum
amount of interest permitted by law to be charged for the use or detention, or the forbearance in
the collection, of all ‘or-any portion of the indcbtedness evidenced by the Note. If any Excess
Interest is provided for, Or s adjudicated to be provided for, in the Note, this Mortgage or any of
the other Loan Documents, then in such event: (2) the provisions of this Paragraph 3.27 shall
govern and control; (b) neither Miortgagor nor any other party obligated under the terms of the
Note or any of the other Loan Doguments shall be obligated to pay any Excess Interest; (c) any
Excess Interest that Lender may have ceceived hereunder shall, at the option of Lender, be (1)
applied as a credit against the then unpeaid principal balance under the Note, accrued and unpaid
interest thereon not to exceed the maximuiii amount permitted by law, or both, (ii) refunded to
the payor thereof, or (iii) any combination of (he foregoing; (d) the Interest Rate (as that term 18
defined in the Note) shall be subject to automatic teduction to the maximum lawful contract rate
allowed under the applicable usury laws of the aforesaid State, and the Note, this Mortgage and
the other Loan Documents shall be deemed to be automatically reformed and modified to reflect
such reduction in the Interest Rate; and (e) neither Mortgaszor nor any other party obligated under
the terms of the Note or any of the other Loan Documents skaii have any action against Lender
for any damages whatsoever arising out of the payment or colicction of any Excess Interest.

v
DEFAULTS AND REMEDIES

401 Events Constituting Defaults. Each of the following evente’skall constitute a
default (a “Default”) under this Mortgage:

(a)  Failure of Mortgagor to pay when due any sum secured hereby, including, but not
limited to, any installment of principal or interest or both thereon;

(b)  Failure of Mortgagor to comply with any of the requirements of Paragraph 3.09;

(c)  Failure of Mortgagor to perform or observe any other covenant, warranty or other
provision contained in this Mortgage and not otherwise covered in any of the other provisions of
this Paragraph 4.01; provided, if such Default except for a Default arising under Section 3.16 of
this Mortgage is capable of being cured, Mortgagor shall have a period of thirty (30) days after
the date on which notice of the nature of such failure is given by Lender to Mortgagor to cure
such Default; and, if such Default is by its nature capable of being cured but cannot be cured
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within said thirty (30) day period and Mortgagor diligently commences and prosecutes such cure
during said thirty (30) day period, Mortgagor shall have such time as shall be necessary to curc
said Defanlt, provided that if continues to diligently pursue same, and provided that there is not
in existence any other Default which is continuing;

(d)  Untruth or material deceptiveness of any representation or warranty contained n
the Note, this Mortgage or any other Loan Document, or any writing pertaining to the foregoing
submitted to Lender by or on behalf of Mortgagor or any other signer of the Note;

(¢)  Admission by Mortgagor or any other signer of the Note in writing, including,
without limitation, an answer or other pleading filed in any court, of such Mortgagor’s or any
other party’s insolvency or inability to pay its debts generally as they fall due;

(H Institution by Mortgagor or any other signor of the Note of bankruptcy,
insolvency, reorganizaJon or arrangement proceedings of any kind under the Federal Bankruptcy
Code, whether as now <xisting or as hereafter amended, or any similar debtors’ or creditors’
rights law, whether federal or-state, now or hereafter existing, or the making by Mortgagor or
any guarantor of payment of theilote of a general assignment for the benefit of creditors;

(g)  Institution of any procoedings described in Paragraph 4.01(f) against Mortgagor
or any other signor of the Note that ar<consented to by Mortgagor or any other signor of the
Note;

(h)  Appointment by any court of_a receiver, trustee or liquidator of or for, or
assumption by any court of jurisdiction of; all or-any part of the Mortgaged Property or all or a
major portion of the property of Mortgagor or any guarantor of payment of the Note if such
appointment or assumption is consented to by Mortgagor or any guarantor of payment of the
Note or if, within thirty (30) days after such appointment or assumption, such receiver, trustee or
liquidator is not discharged or such jurisdiction is not relinquished, vacated or stayed;

(1) Declaration by any court or governmental agency of th< bankruptcy or insolvency
of Mortgagor or any other signor of the Note;

i

() The occurrence of any default or event of default under the terms of any of the
Loan Documents after the expiration of the applicable notice and grace period,ifany;

(k)  The dissolution, death or adjudicated incompetency of Mortgagor Or.any other
signor of the Note or performance of the obligations under, this Mortgage or the other Loan

Documents; or

(1) Any material adverse change in the financial condition of Mortgagor, or any
corporation or limited liability company owned or controlled, directly or indirectly by
Mortgagor, which causes Lender to reasonably decm itself to be insecure.

4.02 Acceleration of Maturity. Upon the occurrence of any Default, at the election of
Lender, the entire principal balance then outstanding under the Note, together with all unpaid
interest accrued thereon and all other sums due Mortgagor thereunder, under this Mortgage or
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any other Loan Document shall become immediately due and payable with interest thercon at the
Default Interest Rate.

4.03 Foreclosure of Mortgage. Upon the occurrence of any Default, or at any time
thereafter, Lender may, at its option, proceed to foreclose the lien of this Mortgage by judicial
proceedings in accordance with the laws of the state in which the Premises are located and to
exercise any other remedies of Lender provided herein or in the other Loan Documents, or which
Lender may have at law or in equity. Any failure by Lender to exercise such option shall not
constitute a waiver of its right to exercise the same at any other time.

4,04/ Lender’s Continuing Options. The failure of Lender to declare a Default or
exercise any one or more of its options to accelerate the maturity of the indebtedness secured
hereby and to forsclose the lien hereof following any Default as aforesaid, or to exercise any
other option granted 10 Lender hereunder in any one or more instances, o the acceptance by
Lender of partial paymeats of such indebtedness, shall neither constitute a waiver of any such
Default or of Lender’s opdons nereunder nor establish, extend or affect any grace period for
payments due under the Note.-but such options shall remain continuously in force. Acceleration
of maturity, once claimed hereander by Lender, may, at Lender’s option, be rescinded by
written acknowledgment to that efiectby Lender and shall not affect Lender’s right to accelerate

maturity upon or after any future Dertnait.

4.05 Litigation Expenses. In aiiy proceeding to foreclose the lien of this Mortgage or
enforce any other remedy of Tender under the/Note, this Mortgage, the other Loan Documents or
in any other proceeding whatsoever in connectior with the Mortgaged Property in which Lender
is named as a party, there shall be allowed and acluded, as additional indebtedness secured
hereby in the judgment or decree resulting therefrom,al’ expenses paid or incurred in connection
with such proceeding by or on behalf of Lender, including, without limitation, reasonable
attorneys’ fees and expenscs and court costs, appraiser’s fees; oytlays for documentary evidence
and expert advice, stenographers’ charges, publication costs, survey costs, and costs (which may
be estimated as to items to be cxpended after entry of such judgiment, or decree) of procuring all
abstracts of title, title searches and examinations, title insurance polieizs, Torrens certificates and
any similar data and assurances with respect to title to the Premuset as Lender may deem
reasonably necessary, and any other expenses and expenditures which may e paid or incurred
by or on behalf of Lender and permitted by the IMF Law (as such term is hercuiafter defined in
Paragraph 4.09) to be included in the decree of sale, either to prosecute or defend in such
proceeding or to evidence to bidders at any sale pursuant to any such decree the true sendition of
the title to or value of the Premises or the Mortgaged Property. All expenses of the foregoing
nature, and such expenses as may be incurred in the protection of any of the Mortgaged Property
and the maintenance of the lien of this Mortgage thereon, including, without limitation, the
reasonable fees and expenses of, and court costs incurred by, any attorney employed by Lender
in any litigation affecting the Note, this Mortgage or any of the other Loan Documents or any of
the Mortgaged Property, or in preparation for the commencement or defense of any proceeding
or threatened suit or proceeding in connection therewith, shall be immediately due and payable
by Mortgagor with interest thereon at the Default Interest Rate. Notwithstanding the foregoing,
Mortgagor shall not be responsible for the payment of expenses arising with respect 10 the
Mortgaged Property (including reasonable fees and expenses of and court costs incurred by
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Lender’s counsel) in any action initiated by Lender against Mortgagor, or by Mortgagor against
Lender with respect to the Mortgaged Property, in which action Mortgagor prevails.

4.06 Performance by Lender. In the event of any Default, or in the event any action
or proceeding is instituted which materially affects, or threatens to materially affect, Lender’s
interest in the Mortgaged Property, Lender may, but need not, make any payment including
payments set forth in Paragraph 3.05(f) or perform any act on Mortgagor’s behalf in any form
and manner deemed expedient by Lender, and Lender may, but need not, make full or partial
payments of principal or interest on prior encumbrances, if any; purchase, discharge,
compromise or settle any tax lien or other prior or junior lien or title or claim thereof, redeem
from any taxsale or forfeiture affecting the Mortgaged Property; or contest any lax or
assessment thercon. All monies paid for any of the purposes authorized herein and all expenses
paid or incurred'ip connection therewith, including, without limitation, reasonable attorneys’ fees
and court costs, aiid-any other monies advanced by Lender to protect the Mortgaged Property and
the lien of this Mortgage. shall be so much additional indebtedness secured hereby, and shall
become immediately du¢ znd payable by Mortgagor to Lender without notice and with interest
thereon at the Default Interest-Rate from the date an advance is made to and including the date
the same is paid. The action otinaction of Lender shall never be construed to be waiver of any
right accruing to Lender by reascn of any default by Mortgagor. Lender shall not incur any
personal liability because of anything, 1) may do or omit to do hereunder, nor shall any acts of
1ender act as a waiver of Lender’s right to/accelerate the maturity of the indebtedness secured by
this Mortgage or to proceed to foreclose this Mortgage.

4.07 Right of Possession. In any case i which, under the provisions of this Mortgage,
Lender has a right to institute foreclosure proceedings. whether or not the entire principal sum
secured hereby becomes immediately due and payabie as- aforesaid, or whether before or after
the institution of proceedings to foreclose the lien hetenf-or before or after sale thereunder,
Mortgagor shall, forthwith upon demand of Lender, surrendér ip Lender, and Lender shall be
entitled to take actual possession of, the Mortgaged Property ot any part thereof, personally or by
its agent or attorneys, and Lender, in its discretion, may enter-urop and take and maintain
possession of all or any part of the Mortgaged Property, together wiii all documents, books,
records, papers and accounts of Mortgagor or the then owner of the Mortyaged Property relating
thereto, and may exclude Mortgagor, such owner and any agents and seryanis thereof wholly
therefrom and may, as attorney-in-fact or agent of Mortgagor or such owner, oL its OWn name

as Lender and under the powers herein granted:

(a)  hold, operate, manage and control all or any part of the Mortgaged Property and
conduct the business, if any, thereof, either personally or by its agents, with full power to use
such measures, whether legal or equitable, as in its discretion may be deemed proper or
necessary to enforce the payment or security of the rents, issues, deposits, profits and avails of
the Mortgaged Property, including, without limitation, actions for recovery of rent, and actions in
forcible detainer, all without notice to Mortgagor;

(b)  cancel or terminatc any lease or sublease of all or any part of the Mortgaged
Property for any cause or on any ground that would entitle Mortgagor to cancel the same,
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(c)  clect to disaffirm any lease or sublease of all or any part of the Mortgaged
Property made subsequent to this Mortgage or subordinated to the lien hereof;

(d)  extend or modify any then existing leases and make new leases of all or any part
of the Mortgaged Property, which extensions, modifications and new leases may provide for
terms to expire, ot for options to lessees to extend or renew terms to expire, beyond the maturity
date of the Loan and the issuance of a deed or deeds to a purchaser or purchasers at a foreclosure
sale, it being understood and agreed that any such leases, and the options or other such
provisions to be contained therein, shall be binding upon Mortgagor, all persons whose interests
in the Mortgaged Property are subject to the lien hereof and the purchaser or purchasers at any
foreclosure +ale, notwithstanding any redemption from sale, discharge of the indebtedness
secured hercby; satisfaction of any foreclosure decree or issuance of any certificate of sale or

deed to any such rurchaser; and

{e) make -all- necessary or proper repairs, decoration, rengwals, replacements,
alterations, additions, beiterments and jmprovements in connection with the Mortgaged Property
as may seem judicious 10 Lender, to insure and reinsure the Mortgaged Property and all risks
incidental to Lender’s POSSEsELOi, operation and management thereof, and to receive all rents,
issues, deposits, profits and avails tnetzfrom.

Without limiting the generality of the foregoing, Lender shall have all right, power,
authority and duties as provided in the IMT i-aw. Nothing herein contained shall be construed as
constituting Lender as Mortgagee in possessioi 1 the absence of the actual taking of possession

of the Premises.

4.08 Priority of Payments. Any rents, ssnes, deposits, profits and avails of the
Property received by Tender after taking possession of ail or any part of the Mortgaged Property,
or pursuant to any assignment thereof to Lender under the provisions of this Mortgage shall be
applied in payment of or on account of the following, in such oxder as Lender or, in case of a
receivership, as the court, may in its sole and absolute discretion def armine:

(a)  operating expenses of the Mortgaged Property (including, without limitation,
reasonable compensation to Lender, any receiver of the Mortgaged Propaity..2ny agent or agents
to whom management of the Mortgaged Property has been delegated, anc also including lease
commissions and other compensation for and expenses of seeking and procurng tenants and
entering into leases, establishing claims for damages, if any, and paying premiums on insurance
hereinabove authorized);

(b)  taxes, special assessments, water and sewer charges now due or that may hereafter
become due on the Mortgaged Property, or that may become a lien thereon prior to the lien of

this Mortgage;

(c) any and all repairs, decorating, renewals, replacements, alterations, additions,
betterments and improvements of the Mortgaged Property (including, without limitation, the
cost, from time to time, of installing or replacing any personal property therein, and of placing
the Mortgaged Property in such condition as will, in the judgment of Lender or any receiver
thereof, make it readily rentable or salable);
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(d)  any indebtedness secured by this Mortgage or any deficiency that may result from
any foreclosure sale pursuant hereto; and

(¢)  any remaining funds to Mortgagor or its successors or assigns, as their interests
and rights may appear.

4.09 Appointment of Receiver, Upon or at any time after the filing of any complaint
to foreclose the lien of this Mortgage, the court may appoint upon petition of Lender, and at
Lender’s sole option, a recciver of the Mortgaged Property pursuant to the Illinois Mortgage
Foreclosure Law, as amended (Tllinois Compiled Statutes 735 ILCS 5/15-1101, et. seq.) (the
“IMF Law?). Such appointment may be made either before or after sale, without notice;
without régard-to the solvency or insolvency, at the time of application for such recciver, of the
person or persons, if any, liable for the payment of the indebtedness secured hereby; without
regard to the valie of the Mortgaged Property at such time and whether or not the same is then
occupied as a homesiead; without bond being required of the Lender; and Lender hereunder or
any employee or agent«hsreof may be appointed as such receiver. Such receiver shall have all
powers and duties prescribed by the IMF Law, including the power to take possession, control
and care of the Mortgaged Property and to collect all rents, issues, deposits, profits and avails
thereof during the pendency of sdci, foreclosure suit and apply all funds received toward the
indebtedness secured by this Morigage, and in the event of a sale and a deficiency where
Mortgagor has not waived its statutory Tights of redemption, during the full statutory period of
redemption, as well as during any furtier times when Mortgagor or its devisees, legatees,
administrators, legal representatives, successors or assigns, except for the intervention of such
receiver, would be entitled to collect such rents, issues, deposits, profits and avails, and shall
have all other powers that may be necessary or-useful in such cases for the protection,
possession, control, management and operation of tlie Viortgaged Property during the whole of
any such period. To the extent permitted by law, such'receiver may extend or modify any then
existing leases and make new leases of the Mortgaged Pyoperty or any part thereof, which
extensions, modifications and new leases may provide for ierips to expire, or for options to
lessees 1o extend or renew terms to expire, beyond the maturtiy-date of the Loan, it being
understood and agreed that any such leases, and the options or oifier such provisions to be
contained therein, shall be binding upon Mortgagor and all persons whose interests in the
Mortgaged Property are subject to the lien hereof, and upon the purchaser or purchasers at any
such foreclosure sale, notwithstanding any redemption from sale, discharge ¢¥ indebtedness,
satisfaction of foreclosure decree or issuance of certificate of sale or deed to any norchaser.

410 Foreclosure Sale. In the event of any foreclosure sale of the Mortgaged
Property, the same may be sold in one or more parcels. Lender may be the purchaser at any
foreclosure sale of the Mortgaged Property or any part thereof.

4.11 Application of Proceeds. The proceeds of any foreclosure sale of the Mortgaged
Property, or any part thereof, shall be distributed and applied in the following order of priority:
(a) on account of all costs and expenses incident to the foreclosure proceedings, including all
such items as are mentioned in Paragraphs 4.05 and 4.06 hereof; (b) all other items that, under
the terms of this Mortgage, constitute secured indebtedness additional to that evidenced by the
Note, with interest thereon at the Default Interest Rate; (c) all principal and interest, together
with any prepayment charge, remaining unpaid under the Note, in the order of priority specified
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by Lender in its sole and absolute discretion; and (d) the balance, if any, to Mortgagor or its
SUCCESSOrs or assigns, as their interests and rights may appear.

4.12  Application of Deposits. In the event of any Default, Lender may, at its option,
without being required to do so, apply any monies or securities that constitute deposits made fo
or held by Lender or any depositary pursuant to any of the provisions of this Mortgage toward
payment of any of Mortgagor’s obligations under the Note, this Mortgage or any of the other
Loan Documents in such order and manner as Lender may elect in its sole and absolute
discretion. When the indebtedness secured hereby has been fully paid, any remaining deposits
shall be paid to Mortgagor or to the then owner or owners of the Mortgaged Property. Such
deposits ar< hereby pledged as additional security for the prompt payment of the indebtedness
evidenced by the Note and any other indebtedness secured hereby and shall be held to be applied
irrevocably by sach depositary for the purposes for which made hereunder and shall not be
subject to the dizection or control of Mortgagor.

413 Indemnifiation. Mortgagor will indemnify and hold Lender harmless from and
against any and all liabiilties-obligations, claims, damages, penalties, causes of action, costs and
expenses (including, withoutJinitation, reasonable attorneys’ fees, expenses and court costs)
incurred by or asserted against Leader by reason of (a) the ownership of the Mortgaged Property
or any interest therein or receipt o uny rents, issues, proceeds or profits therefrom; (b) any
accident, injury to or death of persons, or/loss of or damage to property occurring in, on or about
the Premises or any part thereof or on the adjoining sidewalks, curbs, adjacent parking areas or
streets; (c) any use, non-use or condition in,lon br about the Premises or any part thercof or on
the adjoining sidewalks, curbs, adjacent parking ¢reas or streels; (d) any failure on the part of
Mortgagor to perform or comply with any of the ‘erns of this Mortgage; or {¢) performance of
any labor or services or the furnishing of any materia's or other property in respect of the
Premises or any part thereof. Any amounts owed to Lender by reason of this Paragraph 4.13
shall constitute additional indebtedness which is secured ty this Mortgage and shall become
immediately due and payable upon demand therefor, and skall bear interest at the Default
Interest Rate from the date such loss or damage is sustained by Lender until paid. The
obligations of Mortgagor under this Paragraph 4.13 shall survive ary teimination or satisfaction
of this Mortgage. Notwithstanding anything to the foregoing in this Paragraph 4.13, Mortgagor
shall not indemnify Lender with respect to Lender’s gross negligence or wiliful misconduct.

414 Waiver of Right of Redemption and Other Rights. To the fuli sxtent permitted
by law, Mortgagor agrees that it will not at any time or in any manner whatsoerer take any
advantage of any stay, exemption or extension Jaw or any so-called “Moratorium Law” now or at
any time hereafter in force, nor take any advantage of any law now or hereafier in force
providing for the valuation or appraisement of the Mortgaged Property, or any part thereof, prior
to any sale thereof to be made pursuant to any provisions herein contained, or to any decree,
judgment or order of any court of competent jurisdiction; or after such sale claim or exercise any
rights under any statute now or hereafter in force to redeem the property so sold, or any part
thereof, or relating to the marshaling thereof, upon foreclosure sale or other enforcement hereof.
To the full extent permitted by law, Mortgagor hereby expressly waives any and all rights it may
have to require that the Premises be sold as separate tracts or units in the event of foreclosure.
To the full extent permitted by law, Mortgagor hereby expressly waives any and all rights of
redemption under the IMF Law, on its own behalf, on behalf of all persons claiming or having an
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interest (direct or indircet) by, through or under Morigagor and on behalf of each and every
person acquiring any interest in or title to the Premises subsequent to the date hereof, it being the
intent hereof that any and all such rights of redemption of Mortgagor and such other persons, are
and shall be deemed to be hereby waived to the full extent permitted by applicable law. To the
full extent permitted by law, Mortgagor agrecs that it will not, by invoking or utilizing any
applicable law or laws or otherwise, hinder, delay or impede the exercise of any right, power or
remedy herein or otherwise granted or delegated to Lender, but will permit the exercise of every
such right, power and remedy as though no such law or laws have been or will have been made
or enacted. To the full extent permitied by law, Mortgagor hereby agrees that no action for the
enforcement of the lien or any provision hereof shall be subject to any defense which would not
be good and valid in an action at law upon the Note. Mortgagor acknowledges that the Premises
do not constitdte agricultural real estate as defined in Section 5/15-1201 of the IMF Law or
residential real cstate as defined in Section 5/15-1219 of the IMF Law.

Vv
MISCELLANEQUS

5.01 Notices. Any neuce that Lender or Mortgagor may desire or be required to give
to the other hereunder shall be deemed given (i) upon receipt when delivered or if sent by
nationally recognized overnight air courier, or (ii) two (2) business days after being deposited in
the United States certified mail, return reneipt requested, properly addressed to the party, at the
address of such party set forth below, or at such other address, as the party to whom notice 1s to
be given has specified by notice hereunder to the party seeking to give such notice:

To the Mortgagor: 179" Street Dévalopers, L.L.C.
17475 Jovanna Drive
Homewood, Ilinois /68430
Attention: James GierezyK

To Lender: New Century Bank
363 West Ontario Street
Chicago, Hlinois 60610
Attention: Janel Jamison

with a copy to: Duane, Morris LLP
227 West Monroe Street
Suite 3400
Chicago, lllinois 60606
Attention: Kenneth A. Latimer, Esquire.

Except as otherwise specifically required herein, notice of the exercise of any right or option
granted to Lender by this Mortgage is not required to be given.

5.02 Time of Essence. It is specifically agreed that time is of the essence of this
Mortgage.
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503 Covenants Run with Land. All of the covenants of this Mortgage shall run with

————

the land constituting the Premises.

5.04 Governing Law; Litigation. The place of the location of the Mortgaged
Property being the State of Mllinois, this Mortgage shall be construed and enforced according to
the laws of that State. To the extent that this Mortgage may operatc as a security agreement
under the Uniform Commercial Code, Lender shall have all rights and remedies conferred
therein for the benefit of a secured party, as such term is defined therein. TO THE MAXIMUM
EXTENT PERMITTED BY LAW, MORTGAGOR HEREBY AGREES THAT ALL ACTIONS
OR PROCEEDINGS ARISING IN CONNECTION WITH THIS MORTGAGE SHALL BE
TRIED AN DETERMINED ONLY IN THE STATE OR FEDERAL COURT LOCATED IN
THE COUNTY OF COOK, STATE OF ILLINOIS, OR, AT THE SOLE OPTION OF
LENDER, IN AMY OTHER COURT IN WHICH LENDER SHALL INITTATE LEGAL OR
EQUITABLE PXOCTEDINGS AND WHICH HAS SUBJECT MATTER JURISDICTION
OVER THE MATTER/iN CONTROVERSY. TO THE MAXIMUM EXTENT PERMITTED
BY LAW, MORTGAGOK HEREBY EXPRESSLY WAIVES ANY RIGHT IT MAY HAVE
TO ASSERT THE DOCTRINE OF FORUM NON _CONVENIENS OR TO OBJECT TO
VENUE TO THE EXTENT ANY PROCEEDING IS BROUGHT IN ACCORDANCE WITH

THIS PARAGRAPH 5.04.

505 Rights and Remedies Cumalative. All rights and remedies set forth in this
Mortgage are cumulative, and the holder of the Note and of every other obligation secured
hereby may recover judgment hereon, issue execution therefor, and resort to every other right or
remedy available at law or in equity, without first exhausting and without affecting or impairing
the security of any right or remedy afforded hereby:

506 Severability. If any provision of this'Mortgage or any paragraph, sentence,
clause, phrase or word, or the application thereof, is held-iivalid in any circumstance, the
validity of the remainder of this Mortgage shall be construed-as-if such invahd part were never

included herein.

5.07 Non-Waiver. Unless expressly provided in this Mortgige to the contrary, no
consent or waiver, whether express or implied, by any interested party referrod to herein to or of
any breach or default by any other interested party referred to herein regarding tac performance
by such party of any obligations contained herein shall be deemed a consent 10-Or waiver of the
party of any obligations contained herein or shall be deemed a consent to or waiver of the
performance by such party of any other obligations hereunder or the performance vy any other
interested party referred to herein of the same, or of any other, obligations hereunder.

5.08 Headings. The headings of sections and paragraphs in this Mortgage are for
convenience or reference only and shall not be construed in any way to limit or define the
content, scope ot intent of the provisions hereof.

509 Grammar. As used in this Mortgage, the singular shall include the plural, and
masculine, feminine and neuter pronouns shall be fully interchangcable, where the context so
requires. Whenever the words “including”, “include” or includes” are used in this Mortgage,
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they should be interpreted in a non-exclusive manner as though the words “ without limitation,”
immediately followed the same.

510 Successors and Assigns. This Mortgage and all provisions hereof shall be
binding upon Mortgagor, ifs SUCCESSOTS, assigns, legal representatives and all other persons OF
entities claiming under or through Mortgagor, and the word “Mortgagor,” when used herein,
shall include all such persons and entities and any others liable for the payment of the
indebtedness secured hereby or any part thereof, whether or not they have executed the Note or
this Mortgage. The word “Lender,” when used herein, shall include Lendet’s successors, assigns
and legal representativcs, including all other holders, from time to time, of the Note.

511 Mo foint Venture. Mortgagoer and Lender acknowledge and agree that under no
circumstances shall render be deemed to be a pariner Of joint venturer with Mortgagor or aiy

beneficiary of Mortgagar, including, without limitation, by virtue of its becoming a mortgagee n
possession Or exercisitig apy of its rights pursuant to this Mortgage or pursuant to any of the

other Loan Documents, of o.harwise.

5.12 Additional Fees.

()  Mortgagor agrees to payon demand all of the out-of-pocket costs and expenses of
Lender (including, without limitation, e reasonable fees and out-of-pocket expenses of
Lender’s counsel) in connection with the preparation, negotiation, execution and delivery of the
Note, this Mortgage, any of the other Loan Decuments and all other instruments or documents
provided for herein Of delivered or to be golivered hereunder OF in connection herewith
(including, without limitation, all amendments, supplements and waivers executed and detivered

pursuant hereto ot in connection herewith).

(b) The ceasonable costs and expenses which/Lender incurs in any manner of Way
with respect to the following shall be part of the indebtedness secured hereby, payable by
Mortgagor on demand if at any time after the date of this Mortgdg# Lender: (i) employs counsel
for advice or other representation (A) with respect to the amendmen® oF enforcement of the Note,
this Mortgage or any of the other Loan Documents, (B) to represent Lender in any work-out or
any type of restructuring of the Loan, or any litigation, contest, dispute, cuit or proceeding or to
commence, defend ot intervene or to take any other action in or with respect to any litigation,
contest, dispute, suit o proceeding (whether instituted by the Lender, Mortgzges Or any other
person or entity) in any way of respect relating to the Note, this Mortgage, a0y ofthe other Loan
Documents, Mortgagor’s affairs or any collateral securing the indebtedness secured heteby or (€)
to enforce any of the rights of Lender with respect to Mortgagor, and/or (i1) seeks 1o enforce or
enforces any of the rights and remedies of Lender with respect to Mortgagor. Without limiting
the generality of the foregoing, such expenses, costs, charges and fees include: reasonable fees,
costs and expenses of attomeys, accountants and consultants; court costs and expenses; court
reporter fees, costs and expenses; long distance telephone charges; telegram and telecopier
charges; and expenses for travel, lodging and food.
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5.13 Compliance with the Illinois Mortgage Foreclosure Law.

(a)  In the event that any provision in this Mortgage shall be inconsistent with any
provisions of the IMF Law, the provisions of the IMF Law shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other provision
of this Mortgage that can be construed in 2 manner consistent with the IMF Law.

(b)  Mortgagor and Lender shall have the benefit of all of the provisions of the IMF
Law, including all amendments thereto which may become effective from time to time after the
date hereof. In the event any provision of the IMF Law which is specifically referred to herein
may be repealed, Lender shall have the benefit of such provision as most recently existing prior
to such repeal, sz though the same were incorporated herein by express reference.

(c)  If.<uy provision of this Mortgage shall grant to Lender any rights or remedies
upon default of Mortgagar which are more limited than the rights that would otherwise be vested
in Lender under the IMT Jaw in the absence of said provision, Lender shall be vested with the
rights granted in the IMEF-Law.to the full extent permitted by law.

(d)  Without limiting the-generality of the foregoing, all expenses incurred by Lender
to the extent reimbursable under any provisions of the IMF Law, whether incurred before or after
any decree or judgment of foreclosure siioll be added to the indebtedness hereby secured or by

the judgment of foreclosure.

5.14 Recaptare. To the extent Lender receives any payment by or on behalf of
Mortgagor, which payment or any part thereof 15 subsequently invalidated, declared to be
fraudulent or preferential, set aside or required to berepaid to Mortgagor or its respective estate,
trustee, receiver, custodian or any other party under ary bankruptcy law, state or federal law,
common law or equitable cause, then to the extent of such pavment or repayment, the obligation
or part thereof which has been paid, reduced or satisfied by the amount so repaid shall be
reinstated by the amount so repaid and shall be included within tue indebtedness hereby secured
as of the date such initial payment, reduction or satisfaction occurred.

5.15 No Lien Management Agreements. Mortgagor shall include a “no lien”
provision in any property management agreement hereafter entered into by Mortgagor with a
property manager for the Mortgaged Property, whereby the property manaset waives and
relcases any and all mechanics’ lien rights that the properly manager, of anyone claiming
through or under the property managet, may have pursuant to 770 ILCS 60/1. Sich property
management agreement containing such “no lien” provision or a short form thereof shall, at
Lender’s request, be recorded with the Recorder of Deeds of Cook County, Illinois, as

appropriate.

516 Deed in Trust. If title to the Mortgaged Property or any part thereof is now or
hercafter becomes vested in a trustee, any prohibition or restriction contained herein against the
creation of any lien on the Mortgaged Property shall be construed as a similar prohibition or

restriction against the creation of any lien on or security interest in the beneficial interest of such
trust.
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517 JURY WAIVER. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
EACH OF MORTGAGOR AND LENDER HEREBY EXPRESSLY WAIVES ANY RIGHT
TO TRIAL BY JURY OF ANY ACTION, CAUSE OF ACTION, CLAIM, DEMAND, OR
PROCEEDING ARISING UNDER OR WITH RESPECT TO THIS MORTGAGE, OR IN ANY
WAY CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THE DEALINGS OF
MORTGAGOR AND LENDER WITH RESPECT TO THIS MORTGAGE, OR THE
TRANSACTIONS RELATED HERETO, IN EACH CASE WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR
OTHERWISE. TO THE MAXIMUM EXTENT PERMITTED BY LAW, EACH OF
MORTGAGOR AND LENDER HEREBY AGREES THAT ANY SUCH ACTION, CAUSE
OF ACTICN; CLAIM, DEMAND OR PROCEEDING SHALL BE DECIDED BY A COURT
TRIAL WITEOUT A JURY AND THAT MORTGAGOR OR LENDER MAY FILE A COPY
OF THIS MORTGAGE WITH ANY COURT OR OTHER TRIBUNAL AS WRITTEN
EVIDENCE OF THE CONSENT OF EACH OF MORTGAGOR AND LENDER TO THE
WAIVER OF ITS KiCGiT TO TRIAL BY JURY.

(Signature page follows.)
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the date and
year first above written.

179" STREET DEVELOPERS, L.L.C.,
an Illinois limited liability company

By:

S CZYK, sole member

CHIMB00T72.2 37



0417642357 Page: 38 of 39

UNOFFICIAL COPY

STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

Rjﬂ@%&%ﬂﬂw/a Notary Public in and for said County in the State

aforesaid, DO HEREBY CERTIFY THAT JAMES GIERCZYK, as the sole member of
179™ STREET DEVELOPERS, L.L.C., an lllinois limited liability company, who is
personally known to me to be the same person whose name is subscribed to the foregoing
instrument < appeared before me this day in person and acknowledged that he signed and
delivered the said instrument as his own free and voluntary act.

GIVEN undermy hand and notarial seal this j day of June, 2004.

Notary Public

1AL
PBRSRICIAA. SCANNELL

State Of TS —X
(2/08i07 ¢

My commission
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EXHIBIT “A”

LEGAL DESCRIPTION

LOT 2 IN TINLEY GLENN RESUBDIVISION, BEING A RESUBDIVISION OF LOTS 1, 2,
3, AND 4 IN TINLEY GLENN, BEING A SUBDIVISION AS RECORDED PER
DOCUMENT NO. 95895181 OF PART OF THE WEST 1/2 OF THE NORTHWEST 1/4 OF
SECTION 34, TOWNSHIP 36 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED NOVEMBER 23, 1998,
AS DOCUMENT NO. 08061587, IN COOK COUNTY, ILLINOIS.

P.IN. 27-34-120-006
COMMON ADDRESS: 9500-36 W. 179" Street,
Tinley Park, Illinois



