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MORTGAGE, ASSIGNMENT OF
RENTS AND SECURITY AGREEMENT

THIS MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT
(this "Mortgage") dated as of June 2.2, 2004, is made by and between IRVING BARR, AS
TRUSTEE OF THE IRVING BARR LIVING TRUST UNDER TRUST AGREEMENT DATED
DECEMBER 2, 1994 ("Mortgagor"), to and 1oi: the benefit of LASALLE BANK NATIONAL
ASSOCIATION, with its principal place of business located at 135 South LaSalle Street,
Chicago, lllinois 60603 ("Mortgagee").

WHEREAS, pursuant to the terms and provisions contaiiied in that certain Loan and
Security Agreement of even date herewith executed by Morigagor and Irving Barr, an
individual ("Barr”, together with the Morigagor, are herein referred to'as, the “Borrowers”),
and Mortgagee (said Agreement, as the same may be amended froin time fo time, is
hereinafter referred to as the "Loan Agreement"), Borrowers have execlied 2nd delivered
to Mortgagee that certain Revolving Note of even date herewith in the princinal amount of
Four Miliion and No/100 Dollars ($4,000,000) made by Borrowers and-payable to
Mortgagee (said Revolving Note delivered pursuant to the Loan Agreemeni, and all
extensions and renewals thereof, amendments thereto and substitutions or replacements
therefor, is hereinafter referred to as, the "Note"), pursuant to which Borrowers promise to
pay said principal sum (or so much thereof as may be outstanding at the maturity thereof)
on or before June 22, 2005, together with interest on the balance of principal from time to
time outstanding and unpaid thereon at rate per annum specified in the Note:

NOW, THEREFORE, to secure: (i} the payment when and as due and payable of
the principal of and interest on the Note or so much thereof as may be advanced from time
to time thereunder or under the Loan Agreement; (i) the payment of the Borrower's
Obligations (as defined in the Loan Agreement); (iii) all other indebtedness which this
Mortgage by its terms secures; and (iv) the performance and observance of the covenants
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and agreements contained in this Mortgage, the Assignment of Rents, the Loan
Agreement, the Note, the Other Agreements and any other instrument or document
securing the Note (all of such indebtedness, obligations and liabilities identified in this
paragraph being hereinafter referred to as the "indebtedness hereby secured"), Mortgagor
does hereby GRANT, SELL, CONVEY, MORTGAGE and ASSIGN unto Mortgagee, its
successors and assigns and does hereby grant to Mortgagee, its successors and assigns a
security interest in all and singular the properties, rights, interests and privileges described
below, all of same being collectively referred to herein as the "Mortgaged Premises™:

A. That certain real estate located in the County of Cook, State of liinois, more
particularly-described in Exhibit A attached hereto and made a part hereof (hereinafter
referred to as-the “Real Estate”);

B. Al buildings and improvements of Mortgagor of every kind and description
heretofore or hereaiier erected or placed on the Real Estate and all fixtures, machinery,
apparatus, equipment/Tittings and articles of personal property of Mortgagor of every kind
and nature whatsoever, now or hereafter attached to or contained in or used in connection
with the Real Estate and the Lulidings and improvements now or hereafter located thereon
and the operation, maintenancs and protection thereof, including, without limitation, all
machinery, motors, fittings, radiatzrs, awnings, shades, screens, all gas, coal, steam,
electric, oil and other heating, cookirg, power and lighting apparatus and fixtures, all fire
prevention and extinguishing equipmeiit and apparatus, all cooling and ventilating
apparatus and systems, all plumbing, incinetating, sprinkler equipment and fixtures, all
elevators and escalators, all communication and electronic monitoring equipment, all
window and structural cleaning rigs and all other machinery and other equipment of every
nature and fixtures and appurtenances thereto -ard.all items of furniture, appliances,
draperies, carpets, other furnishings, equipment and personal property used or useful in
the operation, maintenance and protection of the Rea' Estate and the buildings and
improvements now or hereafter located thereon and all rengwals or replacements thereof
or articles in substitution therefor, whether or not the same arz2 orshall be attached to said
buildings or improvements in any manner, it being mutually agresd;intended and declared
that all the aforesaid property shall, so far as permitted by law, be deemed to form a part
and parcel of the Real Estate and for the purpose of this Mortgage to be Real Estate and
covered by this Mortgage; and as to the balance of the property aforesaig; t4is-Mortgage is
hereby deemed to be as well a Security Agreement under the provisions 4f the Uniform
Commercial Code for the purpose of creating hereby a security interest in said uroperty,
which is hereby granted by Mortgagor as debtor to Mortgagee as secured party, securing
the indebtedness hereby secured. The addresses of Mortgagor (debtor) and Mortgagee
(secured party) appear at the beginning hereof;

C. All right, title and interest of Mortgagor now owned or hereafter acquired in
and to all and singular the estates, tenements, hereditaments, privileges, easements,
licenses, franchises, appurtenances and royalties, mineral, oil and water rights belonging
or in any wise appertaining to the Real Estate and the buildings and improvements now or
hereafter located hereon and the reversions, rents, issues, revenues and profits thereof,
including ail interest of Mortgagor in all rents, issues and profits of the aforementioned
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property and all rents, issues, profits, revenues, royalties, bonuses, rights and benefits due,
payable or accruing (including all deposits of money as advance rent or for security) under
any and all leases, and all credits, deposits, privileges, rights, options to renew, extend and
any other options or rights of Mortgagor under all leases and renewals thereof or under any
contracts or options for the sale of all or any part of said property (inciuding during any
period allowed by law for the redemption of said property after any foreclosure or other
sale), together with the right, but not the obligation, to collect, receive and receipt for all
such rents and other sums and apply them to the indebtedness hereby secured and to
demand, sue for and recover the same when due or payable; provided that the
assignments made hereby shall not impair or diminish the obligations of Mortgagor under
the provisictis of such leases or other agreements nor shall such obligations be imposed
upon Mortgacze. By acceptance of this Mortgage, Mortgagee agrees that until an Event
of Default (as(st.ch term is hereinafter defined) shall occur giving Mortgagee the right to
foreclose this Martuage, Mortgagor may collect, receive (but not more than thirty (30) days
in advance) and enity-such rents;

D.  All judgrients,.awards of damages, settlements and other compensation
hereafter made resulting frern.condemnation proceedings or the taking of the Real Estate
or any part thereof or any builcing, or other improvements now or at any time hereafter
located thereon or any easement or other appurtenance thereto under the power of
eminent domain, or any similar powe: or right (including any award from the United States
Government at any time after the allowarice of the claim therefor, the ascertainment of the
amount thereof and the issuance of the warrant for the payment thereof), whether
permanent or temporary, or for any damage (v.nather caused by such taking or otherwise)
to said property or any part thereof or the improvements thereon or any part thereof, or to
any rights appurtenant thereto, including severance and consequential damage, and any
award for change of grade of streets (collectively "Condemnation Awards");

E. All property and rights, if any, which are by-th& express provisions of this
instrument required to be subjected to the lien hereof and ‘ai.additional property and
rights that may from time to time hereafter by installation or“wiiting of any kind, be
subjected to the lien hereof;

F. All rights in and to common areas and access roads on aujacert properties
heretofore or hereafter granted to Mortgagor and any after-acquired title or réversion in and
to the beds of any ways, roads, streets, avenues and alleys adjoining the Real Estate or
any part thereof;

G.  Allof Mortgagor's accounts, goods, general intangibles, chattel paper, notes,
instruments, equipment, machinery, inventory, cash, cash equivalents and causes of
action; and

H. Any and all additions and accessories to all of the foregoing and any and all
products, proceeds, renewals, replacements and substitutions of all of the foregoing.

Fi\Client 1 - 2492\2324100104 Barr\3rd Drafis\Mortgage (v3).doc
6/21/2004 11:53 AM
-3-

BN o At e et e



0417646119 Page: 4 of 35

UNOFFICIAL COPY

TO HAVE AND TO HOLD the Mortgaged Premises and the properties, rights and
privileges hereby granted, bargained, sold. conveyed, mortgaged, pledged and assigned,
and in which a security interest is granted, unto Mortgagee, its successors and assigns,
forever; provided, however, that this instrument is upon the express condition that if the
principal of and interest on the Note shall be paid in full and all other indebtedness hereby
secured shall be fuily paid and performed and any commitment to advance funds
contained in the Loan Agreement shall have been terminated, then this instrument and the
estate and rights hereby granted shall cease, determine and be void and this instrument
shall be released by Mortgagee upon the written request and at the expense of Mortgagor,
otherwise to remain in full force and effect.

Mortgegor hereby covenants and agrees with Mortgagee as follows:

1. Pzvrient of the Indebtedness. The indebtedness hereby secured will be

promptly paid as anu when the same becomes due.

2. Represeiiation of Title and Further Assurances. Mortgagor will execute and
deliver such further instrume:its'and do such further acts as may be necessary or proper to
carry out more effectively the purpuse of this instrument and, without limiting the foregoing,
to make subject to the lien hereufany property agreed to be subjected hereto or covered
by the granting clauses hereof or-iriended so to be. At the time of delivery of these
presents, the Mortgagor is well seized (i a fee simple estate in the Mortigaged Premises
which constitutes real property subject only to the matters set forth in Exhibit B attached
hereto and hereby made a part hereof (the "Paimitted Encumbrances”), Mortgagor is the
owner of the Mortgaged Premises which constitites personal property, and has good right,
full power and lawful authority to convey, mortgage and create a security interest in the
same, in the manner and form aforesaid; except as se! forth in Exhibit B hereto, the same
is free and clear of all liens, charges, easements, covenzits, conditions, restrictions and
encumbrances whatsoever, including the personal property and fixtures, security
agreements, conditional sales contracts and anything of a siniilar nature, and Mortgagor
shall and will forever defend the fee title to the Mortgaged Premiszs. against the claims of
all persons whomsoever.

3. Compliance with Loan Agreement. Mortgagor will abide by-a%id-comply with
and be governed and restricted by all of the terms, covenants, provisions, resirictions and
agreements contained in the Loan Agreement, and in each and every supplemeit thereto
or amendment thereof which may at any time or from time to time be executed and
delivered by the parties thereto or their successors and assigns.

4, Provisions of Note and Loan Agreement. The proceeds of the Note are to be
disbursed by Mortgagee in accordance with the terms contained in the Note and the Loan
Agreement, the provisions of which are incorporated herein by reference to the same
extent as if fully set forth herein. Mortgagor covenants that any and all maonetary
disbursements made in accordance with the Loan Agreement or the Note shail constitute
adequate consideration to Mortgagor for the enforceability of this Mortgage, the Loan
Agreement and the Note, and that all advances and indebtedness arising and accruing
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under the Note from time to time, whether or not the total amount thereof may exceed the
face amount of the Note, shall be secured by this Mortgage; provided, however, that the
total principal amount of indebtedness evidenced by the Note and any other document or
instrument now or hereafter given as security for the indebtedness hereby secured shall
not in any event exceed two hundred percent (200%) of (i) the total initial principal amount
of the Note (including amounts committed to be funded by Mortgagee under the terms of
the Loan Agreement), plus (ii} the total interest which may hereafter accrue under the Note
on such aggregate total face amount. Upon the occurrence of an Event of Default
hereunder, under the Loan Agreement or under the Note, Mortgagee may (but need not)
declare the entire principal indebtedness and interest thereon due and payable and pursue
ali other reriedies conferred upon Mortgagee by this Mortgage or by law upon a default.
All monies s2. expended shall be so much additional indebtedness secured by this
Mortgage and sh.all be payable on demand with interest at the rate per annum equal to the
Interest Rate (a¢ such termis defined in the Loan Agreement) plus three percent (3%)(the
‘Default Rate"). “The-provisions, rights, powers and remedies contained in the Loan
Agreement and the Notz are in addition to, and not in substitution for, those contained

herein.

5. Payment of Taxes. \Mortgagor shall pay before any penalty attaches all
general taxes and all special taxes, special assessments, water, drainage and sewer
charges and all other charges, of any kind whatsoever, ordinary or extracrdinary, which
may be levied, assessed, imposed or civarged on or against the Mortgaged Premises or
any part thereof and which, if unpaid, might by law become a lien or charge upon the
Mortgaged Premises or any part thereof, aric shall exhibit to Mortgagee official receipts
evidencing such payments, except that, unless zns until foreclosure, distraint, sale or other
similar proceedings shall have been commenced, ne such charge or claim need be paid if
being contested (except to the extent any full or partia’ payment shall be required by law),
after notice to Mortgagee, by appropriate proceedings which shall operate to prevent the
collection thereof or the sale or forfeiture of the Mortgaged-Premises or any part thereof to
satisfy the same, conducted in good faith and with due diligeneze. and if Mortgagor shall
have furnished such security, if any, as may be required in the préceadings or required by
Mortgagee's title insurer to insure over the lien of such taxes.

6. Payment of Taxes on Note, Mortgage or Interest of Mortgagee. Mortgagor
agrees that if any tax, assessment or imposition upon this Mortgage or the inidebtedness
hereby secured or the Note or the interest of Mortgagee in the Mortgaged Pramises or
upon Mortgagee by reason of any of the foregoing (including, without limitation, corporate
privilege, franchise and excise taxes, but excepting therefrom any income tax on interest
payments on the principal portion of the indebtedness hereby secured imposed by the
United States or any State) is levied, assessed or charged, then, unless all such taxes are
paid by Mortgagor to, for or on behalf of Mortgagee as they become due and payable
(which Mortgagor agrees to do upon demand of Mortgagee, to the extent permitted by
law), or Mortgagee is reimbursed for any such sum advanced by Mortgagee, all sums
hereby secured shall become immediately due and payable, at the option of Mortgagee
upon thirty (30} days' notice to Mortgagor, notwithstanding anything contained herein or in
any law heretofore or hereafter enacted, including any provision thereof forbidding

F\Client 1 - 2499232400104 Barr\3rd Drafts\Mortgage (v3).doc
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Mortgagor from making any such payment. Mortgagor agrees to provide to Mortgagee,
upon request, official receipts showing payment of all taxes and charges which Mortgagor
is required to pay hereunder.

7. Tax and Insurance Deposits. Upon the occurrence of an Event of Default
under this Mortgage, the Note, the Loan Agreement or any other document securing the
Note, and upon Mortgagee's request, Mortgagor covenants and agrees to deposit with
Mortgagee, commencing on the date of Mortgagee's request and on the first day of each
month thereafter until the indebtedness secured by this Mortgage is fully paid, a sum equal
to (i) one-twelfth (1/12th) of the annual taxes and assessments (general and special) on
the Mortgaged Premises (unless said taxes are based upon assessments which exclude
improvements thereon now constructed or to be constructed, in which event the amount of
such deposits shall be based upon Mortgagee's reasonable estimate as to the amount of
taxes and assessnants to be levied and assessed) and (ii) one-twelfth (1/12th) of the
annual premiums payzhle for the insurance required to be maintained in accordance with
Section 10 hereof. If{prior deposits are insufficient, immediately following an Event of
Default, Mortgagor shaii derasit with Mortgagee an amount of money which, together with
the aggregate of the monthiy deposits made or to be made pursuant to (i) above as of one
month prior to the date on whic!i tr:e total annual taxes and assessments for the current
calendar year become due, shaii e sufficient to pay in full the total annual faxes and
assessments estimated by Mortgagze to become due and payable with respect to the
Mortgaged Premises for the current Caiendar year, and an amount of money which,
together with the aggregate deposits made orto be made pursuant to (i) above as of one
month prior to the date on which the next arinual insurance premium becomes due, shall
be sufficient to pay in full the total annual insurance premium estimated by Mortgagee to
next become due and payable with respect to the Meitgaged Premises. Such deposits are
to be held without any allowance of interest and are tu be used for the payment of taxes
and assessments (general and special) and insurance premiums, respectively, on the
Mortgaged Premises next due and payable when they becormie due. Mortgagee may, atits
option, itself pay such taxes, assessments and insurance tramiums when the same
become due and payabie (upon submission of apprapriate bills theiefor from Mortgagor) or
shall release sufficient funds to Mortgagor for payment of such taxes, assessments and
insurance premiums. If the funds so deposited are insufficient to pay any such taxes,
assessments (general or special) and premiums for any year when the sains chall become
due and payable, Mortgagor shall within ten (10) days after receipt of deinand therefor,
deposit additional funds as may be necessary to pay such taxes, assessmentz{general
and special) and premiums in full. If the funds so deposited exceed the amount required to
pay such taxes, assessments (general and special) and premiums for any year, the excess
shall be applied on a subsequent deposit or deposits. Said deposits need not be kept
separate and apart from any other funds off Mortgagee. Anything in Section 6 to the
contrary notwithstanding, if the funds so deposited are insufficient to pay any such taxes,
assessments (general or special) or premiums or any installment thereof, Mortgagor will,
not later than the thirtieth (30th) day prior to the last day on which the same may be paid
without penalty or interest, deposit with Mortgagee the full amount of any such deficiency.

F:\Client 1 - 2499\2324\00104 Barm\3rd Drafts\Morigage (v3).doc
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8. Mortgagee's_Interest In and Use of Deposits. Upon the occurrence of an
Event of Default under this Morigage, the Loan Agreement, the Note or any other
document securing the Note, Morigagee may at its option, without being required so to do,
apply any monies at the time on deposit pursuant to Section 7 hereof to the performance of
any of Mortgagor's obligations hereunder or under the Loan Agreement or the Note in such
order and manner as Mortgagee may elect. When the indebtedness secured hereby has
been fully paid, any remaining deposits shall be paid to Mortgagor. Such deposits are
hereby pledged as additional security for the indebtedness hereunder and shall be
irrevocably applied by Morigagee for the purposes for which made hereunder and shall not
be subject to the direction or control of Mortgagor; provided, however, that Mortgagee shall
not be liable for any failure to apply to the payment of taxes, assessments and insurance
premiums arniv-amount so deposited uniess Mortgagor, while not in default hereunder, shall
have requested i/ortgagee in writing to make application of such funds tc the payment for
which they were dznosited, accompanied by the bills for such taxes, assessments and
insurance premiums.’ Mortgagee shall not be liable for any act or omission taken in good
faith or pursuant to therstruction of any party.

9. Recordation anc Payment of Taxes and Expenses Incident Thereto.
Mortgagor will cause this Mortgage, all mortgages supplemental hereto and any financing
statement or other notices of a security interest required by Mortgagee at all times fo be
kept, recorded and filed at its own expense in such manner and in such places as may be
required by law for the recording and fiirig-or for the rerecording and refiling of a mortgage,
security interest, assignment or other lien o7 ctiarge upon the Mortgaged Premises, or any
part thereof, in order fully to preserve and piatzct the rights of Mortgagee hereunder, and,
without limiting the foregoing, Mortgagor will pay or reimburse Mortgagee for the payment
ofany and all taxes, fees or other charges incurredin connection with any such recordation
or re-recordation, including any documentary stamp (@ or tax imposed upon the privilege
of having this instrument or any instrument issued pursuziii-hereto recorded.

10. Insurance.

(a) Mortgagor will, at its expense, maintain or cause to be maiitained the insurance
described in the Loan Agreement and the following insurance with good and responsible
insurance companies satisfactory to Mortgagee:

(i} Allrisk broad form insurance with standard non-contributory snortgage
clauses providing that any loss is to be adjusted with, and any recovery payable to,
Mortgagee as its interest may appear. All such policies shall be in such amounts,
containing such coverages and insure against such risks as shall be satisfactory to
Mortgagee. Without limiting the generality of the foregoing, the improvements shall be
insured to an amount equal to 100% of the full replacement value without deduction for
depreciation at all times against loss or damage by fire, lightning, windstorm, explosion,
theft and such other risks as are usually intended under extended coverage:

(i) Comprehensive general liability insurance, in form and amount
satisfactory to Mortgagee, insuring Mortgagor, Mortgagee and such other persons as

F:\Client 1 - 248912324\00104 Barr\3rd Drafts\Wortgage {v3).doc
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Mortgagee may designate, as their interests may appear, against any loss or damage for
personal injury, death and property damage occasioned by an accident or casualty
occurring in, upon or about the Mortgaged Premises or the sidewalks, alleys or other

property adjacent thereto;

(i} Inthe event that Mortgagor contracts with or employs any person or
persons upon the Mortgaged Premises, worker's compensation insurance, insuring
Mortgagor and such other persons as Mortgagee may designate, as their interests may
appear, against loss or damages resulting from any accident or casualty within the purview
of the lllinois Worker's Compensation Law; and

‘iv)  Such other insurance against other insurance hazards that mortgagee
may require ar which are commonly insured against in the case of property similarly
situated.

(b)  Policy Provisions. All insurance maintained by Mortgagor shall be
maintained with good-and.responsible insurance companies, shall provide that no
cancellation thereof shall ‘bz effective until at least thirty (30) days after receipt by
Mortgagee of written notice therzon, shall provide that losses are payable notwithstanding
any acts or omissions of Mortgagsi. shall contain deductible provisions acceptable to
Mortgagee, shall show Mortgagee as-an additional insured and as a loss payee, and shali
be satisfactory to Morigagee in all othei respects.

(c)  Renewal Policies. Mortgagur will deliver to Mortgagee the original of any
policy required under the provisions of this Secuen (or, if coverage is provided under a
master policy, a photocopy of such policy and an‘assigned certificate of insurance) and
evidence of payment of premiums for each such policy and will cause renewal policies to
be delivered thereto at least fifteen (15) days prior to the expiration of any such policies.

(d)  Additional Policies. Mortgagor shall not take cut or maintain separate
insurance concurrent in kind or form or contributing in the event ol loss with any insurance
required hereinabove unless Mortgagee shall be named as an addifighal insured and loss
payee.

The proceeds of such insurance shall be applied as provided in Sectiein 11 hereof.
In the event of foreclosure, Mortgagor authorizes and empowers Morigagee 1o effect
insurance upon the Mortgaged Premises in the amounts required by Mortgagee, for a
period covering the time of redemption from foreclosure sale provided by law, and if
necessary therefor, to cancel any or all existing insurance policies.

11. Damage to and Destruction of the Improvements.

(a)  Notice. In the case of any damage to or destruction of any improvements
which are or will be constructed on the Mortgaged Premises or any part thereof, Mortgagor
shall promptly give notice thereof to Mortgagee, generally describing the nature and extent
of such damage or destruction.

FiClient 1 - 2429\2324\00104 Barr\3rd Drafts\Mortgage {v3).doc
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(b)  Restoration. Upon the occurrence of any damage to or destruction of any
improvements on the Mortgaged Premises or any part thereof, provided Mortgagee permits
the proceeds of insurance to be used for repairs, Mortgagor shall cause same to be
restored, replaced or rebuilt as nearly as possibie to its value, condition and character
immediately prior to such damage or destruction. Such restoration, replacement or
rebuilding shall be effected promptly and Mortgagor shall notify Mortgagee if it appears that
such restoration, replacement or rebuilding may be unduly delayed. Any amounts required
for repairs in excess of insurance proceeds shall be paid by Mortgagor.

(c) -~ Application of Insurance Proceeds. Net insurance proceeds received by
Mortgagee urder the provisions of this Mortgage or any instrument supplemental hereto or
thereto or unaet any policy or policies of insurance covering any improvements on the
Mortgaged Preriiszs or any part thereof shall be applied by Mortgagee at its option as and
for a prepayment uin-the Note (whether or not the same is then due or otherwise
adequately secured) ¢i shall be disbursed for restoration of such improvements (in which
event Mortgagee shaliiot be obligated to supervise restoration work nor shall the amount
so released or used be deemei a payment of the indebtedness evidenced by the Note). If
Mortgagee elects to permit the vse of insurance proceeds to restore such improvements it
may do all necessary acts to accemplish that purpose including using funds deposited by
Mortgagor with it for any purpose aru-advancing additional funds, all such additional funds
to constitute part of the indebtedness sccured by this Mortgage. If Mortgagee elects to
make the insurance proceeds available to/Mcrtgagor for the purpose of effecting such a
restoration, or, following an Event of Defauit -elects to restore such improvements, any
excess of insurance proceeds above the amouri necessary to complete such restoration
shall be applied as and for a prepayment on the Note. Notwithstanding the foregoing
provisions Mortgagee agrees that net insurance procezds shall be made available for the
restoration of the portion of the Mortgaged Premises dainaged or destroyed if written
application for such use is made within thirty (30) days afier receipt of such proceeds and
the following conditions are satisfied: (i) no Event of Defau't.-or event which if uncured
within any applicabie cure period, would constitute an Event of Delault, shall have occurred
or be continuing (and if such an event shall occur during restoration, viortgagee may, at its
election, apply any insurance proceeds then remaining held by Mortgagze to the reduction
of the indebtedness evidenced by the Note and the other indebtedness hershy secured);
(i} Mortgagor shall have submitted to Mortgagee plans and specifications for the
restoration which shall be satisfactory to Mortgagee; (iii) Mortgagor sha!l submit to
Mortgagee evidence satisfactory to Mortgagee (including, at Mortgagee's election, fixed
price contracts with good and responsible contractors and materiaimen covering all work
and materials necessary to complete restoration), that the cost to complete restoration is
not in excess of the amount of insurance proceeds available for restoration, or, if a
deficiency shall exist, Mortgagor shall have deposited the amount of such deficiency with
Mortgagee; (iv) Mortgagor shall have obtained a waiver of the right of subrogation from any
insurer under such policies of insurance; and (v) in Mortgagee's reasonable judgment, all
restoration can be completed prior to the due date of the Note. Any insurance proceeds to
be released pursuant to the foregoing provisions may at the option of Mortgagee be
disbursed monthly if the other conditions contained herein shall have been satisfied as

FAClient 1 - 2489\2324\00104 Bar\3rd Drafls\Mortgage (v3).doc
6/21/2004 11:53 AM .
-9-



0417646119 Page: 10 of 35

UNOFFICIAL COPY

restoration progresses to pay for restoration work completed and in place and such
disbursements shall be disbursed in such manner as Mortgagee may determine.
Mortgagee may impose such further conditions upon the release of insurance proceeds
(including the receipt of title insurance) as are customarily imposed by prudent construction
lenders to insure the completion of the restoration work free and clear of all liens or claims
for lien. All title insurance charges and other costs and expenses paid to or for the account
of Mortgagee in connection with the release of such insurance proceeds shall constitute so
much additional indebtedness secured by this Mortgage to be payable upon demand and if
not paid upon demand shall bear interest at the Default Rate. Upon prior notice,
Mortgagee may deduct any such costs and expenses from insurance proceeds at any time
held by Medtgagee. No interest shall be payable to Mortgagor upon insurance proceeds

held by Mortgaaee.

12.  Eininent Domain.

(a)  Notice. Mcrtgagor covenants and agrees that Mortgagor will give Mortgagee
immediate notice of the actual or threatened commencement of any proceedings under
condemnation or eminent dsrnain affecting all or any part of any of the Mortgaged
Premises including any easement therein or appurtenance thereof or severance and
consequential damage and change iy grade of streets, and will deliver to Mortgagee copies
of any and all papers served in connaclicn with any such proceedings.

(b)  Assignment of Claim. Power Of Attorney to Collect, Etc. Any and all awards
heretofore or hereafter made or to be made 1o the present and all subsequent owners of
any of the Mortgaged Premises by any governmental body for taking or affecting the whole
or any part of said Mortgaged Premises, the improrements on any of the Mortgaged
Premises or any easement therein or appurtenance thareto (including any award from the
United States Government at any time after the allowance of the claim therefor, the
ascertainment of the amount thereof and the issuance ot ihe award for payment thereof)
are hereby assigned by Mortgagor to Mortgagee to the exteit.of the existing principal
balance, interest thereon and other outstanding charges owed by ivicrtgagor to Mortgagee
and Mortgagor hereby irrevocably constitutes and appoints Mortgegzse its true and lawful
attorney in fact with full power of substitution for it and in its name, piace and stead to
collect and receive the proceeds of any such award granted by virtue ui"a2iiy-such taking
and to give proper receipts and acquittances therefor. Mortgagee shall'rot settle any
condemnation award with the condemning party without the consent oi-kcrtgagor.
Mortgagor shall have the right to participate in any proceedings which determine ihe award
to be granted.

(c)  Effect of Condemnation and Application of Awards. In the event that any
proceedings are commenced by any governmental body or other person to take or
otherwise affect any of the Mortgaged Premises, the improvements thereon or any
easement therein or appurtenance thereto, Mortgagee may, at its option, apply the
proceeds of any award made in such proceedings as and for a prepayment on the
indebtedness evidenced by the Note, notwithstanding the fact that said indebtedness may
not then be due and payable or is otherwise adequately secured. Notwithstanding the
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foregoing, Mortgagee agrees that Mortgagee shall not apply the proceeds of any award
made at such proceedings as and for prepayment on the indebtedness evidenced by the
Note if the following conditions are satisfied: (i) the effect of such proceedings will not
materially interfere with the ability of Mortgagor to utilize the Mortgaged Premises for its
intended purpose; (ii) the proceedings do not cause a default under any of the leases or
one or more tenants to terminate their leases; (i) no Event of Default, or event which if
uncured within any applicable cure period, would constitute an Event of Default, shall have
occurred or be continuing; and (iv) if the proceedings wili result in a need to perform repairs
upon the Mortgaged Premises, the requirements listed in subparagraphs (ii), (iii) and (v) of
Section 11(c) of this Mortgage concerning the application of insurance proceeds are
satisfied.

13.  Construction, Repair, Waste, Etc. Mortgagor covenants and agrees (i) that
no building or otlie’ improvement on any of the Mortgaged Premises and constituting a part
thereof shall be rnawerially altered, removed or demolished nor shall any fixtures or
appliances on, in or about said buildings or improvements be severed, removed, sold or
mortgaged, without the consent of Mortgagee; and in the event of the demolition or
destruction in whole or in par o1 any of the fixtures, chattels or articles of personal property
covered hereby, the same will bz replaced promptly by similar fixtures, chattels and articles
of personal property at least equa! irquality and condition to those replaced, free from any
security interest in or encumbrance irieienn or reservation of title thereto; (ii) not to permit,
commit or suffer any waste, impairment i deterioration of any of the Mortgaged Premises
or any part thereof; (iii) to keep and mainair, said Mortgaged Premises and every part
thereof in good and first class repair and condition (ordinary wear and tear excepted); (iv)
to effect such repairs as Mortgagee may require’and from time to time to make all needful
and proper replacements and additions so that said buildings, fixtures, machinery and
appurtenances will, at all times, be in good and first'class condition, fit and proper for the
respective purposes for which they were originally erected urinstalled; (v) to comply with all
statutes, orders, requirements or decrees relating to said Mortgaged Premises by any
Federal, State or Municipal authority; (vi} to observe and comp!y with all conditions and
requirements necessary 10 preserve and extend any and ail.a:ghts, licenses, permits
(including, but not limited to, zoning variances, special exceptions and nonconforming
uses), privileges, franchises and concessions which are applicable 10 the Mortgaged
Premises or which have been granted to or contracted for by Mortgagor i cannection with
any existing or presently contemplated use of the Mortgaged Premises or arv.nart hereof
and not to initiate or acquiesce in any changes to or terminations of any of the foragoing or
of zoning classifications affecting the use to which the Mortgaged Premises or any part
thereof may be put without the prior written consent of Mortgagee; and (vii} to make no
alterations in or improvements or additions to the Mortgaged Premises without Mortgagee's
written permission.

14.  Liens and Encumbrances. Mortgagor will not, without the prior written
consent of Mortgagee, directly or indirectly, create or suffer to be created, or to remain, and
will discharge or promptly cause to be discharged any mortgage, lien, encumbrance or
charge on, pledge or conditional sale or other title retention agreement with respect to any
of the Mortgaged Premises or any part thereof, whether superior or subordinate to the lien

F\Client 1 - 2499\232400104 Barr\3rd Drafts\Mortgage (v3).doc
6/21/2004 11:53 AM
-11 -



0417646119 Page: 12 of 35

UNOFFICIAL COPY

hereof, except for this instrument and the lien of all other documents given to secure the
indebtedness hereby secured; provided, however, that Mortgagor may contest the validity
of any mechanic's lien, charge or encumbrance (other than the lien of this Mortgage or of
any other document securing payment of the Note) upon giving Mortgagee timely notice of
its intention to contest the same and either (a) maintaining with Mortgagee a deposit of
cash or negotiable securities satisfactory to Mortgagee in an amount sufficient in the
opinion of Mortgagee to pay and discharge or to assure compliance with the matter under
contest in the event of a final determination thereof adversely to Mortgagor or (b} obtaining
title insurance coverage over such lien on Mortgagee's title insurance policy. Mortgagor
agrees fo prosecute and contest such lien diligently and by appropriate legal proceedings
which will pievent the enforcement of the matter under contest and will not impair the lien
of this Morigags or interfere with the normal conduct of business on any of the Mortgaged
Premises. Or final disposition of such contest, any cash or securities in Mortgagee's
possession not/reduired to pay or discharge or assure compliance with the matter
contested shall be rawirned to Mortgagor without interest.

15.  Right of iortgagee to Perform Mortgagor's Covenants, Etc. If Mortgagor
shall fail to make any paymernt or perform any act required to be made or performed
hereunder (subject to applicable notice and opportunities to cure), Mortgagee, without
waliving or releasing any obligativn.or default, may (but shall be under no obligation to) at
any time thereafter upon prior written notice to Mortgagor make such payment or perform
such act for the account and at the ¢ pense of Mortgagor, and may enter upon the
Mortgaged Premises or any part thereof for'such purpose and take all such action thereon
as, in the opinion of Mortgagee, may be necessary or appropriate therefor. All sums so
paid by Mortgagee and all costs and expensesqircluding, without limitation, reasonable
attorneys' fees and expenses) so incurred, together with interest thereon from the date of
payment or incurrence at the Default Rate, sha!l constitute so much additional
indebtedness hereby secured and shall be paid by Mortgagor to Mortgagee on demand.
Mortgagee in making any payment authorized under this Section relating to taxes or
assessments may do so according to any bill, statement or estimate procured from the
appropriate public office without inquiry into the accuracy of such L, statement or estimate
or into the validity of any tax assessment, sale, forfeiture, tax lien or'title or claim thereof,

16.  After-Acquired Property. Any and all property hereafter acguiied which is of
the kind or nature herein provided and related to the Real Estate or intended -ty the terms
hereof to be and become subject to the lien hereof, shall ipso facto, and without 2y further
conveyance, assignment or act on the part of Mortgagor, become and be subjectio the lien
of this Mortgage as fully and completely as though specifically described herein; but
nevertheless Mortgagor shall from time to time, if requested by Mortgagee, execute and
deliver any and all such further assurances, conveyances and assignments as Mortgagee
may require for the purpose of expressly and specifically subjecting to the lien of this
Mortgage all such property.

17.  Inspection by Mortgagee. Mortgagee and its agents shall have the right to
inspect any of the Mortgaged Premises at all reasonable times, and access thereto shall be
permitted for that purpose.
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18.  Subrogation. Mortgagor acknowledges and agrees that Mortgagee shall be
subrogated to any lien discharged out of the proceeds of the Loan evidenced by the Note
or out of any advance by Mortgagee hereunder or under the Loan Agreement, irrespective
of whether or not any such lien may have been released of record.

19.  Environmental Matters.

(a)  Definitions. As used herein, the following terms shall have the following
meanings:

£ "Environmental Laws" means all federal, state and local statutes, laws,
rules, regulations. ordinances, requirements, or rules of common law, including but not
limited to those i'sted or referred to in paragraph (b) below, any judicial or administrative
interpretations theredf, and any judicial and administrative consent decrees, orders or
judgments, whether new existing or hereinafter promulgated, relating to public health and
safety and protection oi the environment.

(i "Hazardous Material” means without limitation, above or underground
storage tanks, flammables, expicsives, radioactive materials, radon, asbestos, urea
formaldehyde foam insulation, metiane, lead-based paint, polychiorinated biphenyl
compounds, hydrocarbons or like substa ices and their additives or constituents, pesticides
and toxic or hazardous substances on maerials of any kind, including without limitation,
substances now or hereafter defined as "hazardous substances," "hazardous materials,”
"toxic substances" or "hazardous wastes" in the following statutes, as amended and as the
same may from time to time hereafter be turthier amended: the Comprehensive
Environmental Response, Compensation and Liabiity Act of 1980 (42 U.S.C. '9601, et
seq., "CERCLA"); the Superfund Amendments and Reauthorization Act of 1986 (42
U.S.C.79671 et seq., "SARA”); the Hazardous MaterialsTransportation Act (49 U.S.C.
1801, et seq., "HMTA"); the Toxic Substances Control Aci.{1Z 1J.S.C. 12601, et seq.,
"TSCA"); the Resource Conservation and Recovery Act (42/1i.8.C. '6901, et seq.,
"RCRA"); the Clean Air Act (42 U.S.C. '7401 et seq., "CAA"), the Tlean Water Act (33
U.S.C. 1251, et seq., "CWA"); the Rivers and Harbors Act, (33 U.5.C) 1401 et seq.,
"RHA"); the lllinois Environmental Protection Act (415 [LCS 5/1 et seq., "1ZFA"), and any
so-calied "Superlien faw"; and in the regulations promulgated pursuant thei<io, and any
other applicable federal, state or local law, common law, code, rule, regulatcr., order,
poiicy or ordinance, presently in effect or hereafter enacted, promuigated orimplemented.

(i)  "Environmental Liability" means any losses, liabilities, obligations,
penalties, charges, fees, claims, litigation demands, defenses, costs, judgments, suits,
proceedings, response costs, damages (including consequential damages), disbursements
or expenses of any kind or nature whatsoever (including attorneys' fees at trial and
appellate levels and experts’ fees and disbursements and expenses incurred in
investigating, defending against or prosecuting any litigation, claim or proceeding) which
may at any time be imposed upon, incurred by or asserted or awarded against Mortgagee
or any of Mortgagee's parent or subsidiary corporations, and their affiliates, shareholders,
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directors, officers, employees, and agents (collectively "Affiliates") in connection with or
arising from:

(1)  any Hazardous Material on, in, under or affecting all or any
portion of the Mortgaged Premises, the groundwater, or any surrounding areas;

(2)  any misrepresentation, inaccuracy or breach of any warranty,
covenant and agreement contained or referred to in this Section;

(3) any violation or claim of violation by Mortgagor of any
Environmenial Laws;

(4)  the imposition of any lien for damages caused by, or the
recovery of any_costs for, the cleanup, release or threatened release of Hazardous
Material;

(57 _the enforcement of this Mortgage of the assertion by Mortgagor
of any defense to its obligations hereunder;

(6)  the costs,of removal of any and all Hazardous Materials from alll
or any portion of the Mortgaged Prernises or any surrounding areas;

(7)  costsincurred to comply, in connection with all or any portion of
the Morigaged Premises or any surrounding areas, with all Environmental Laws with
respect to Hazardous Materials; or

(b)  Representations, Warranties and Covenants. Morigagor hereby represents
and warrants to Mortgagee, and Mortgagor covenants and agrees with Mortgagee, as
foliows:

(i) Compliance. No Mortgaged Premises {including underlying
groundwater and areas leased to tenants, if any) and the use and Gperation thereof, are
currently in compliance with all Environmental Laws. All required goyvernmental permits
and licenses are and shall remain in effect, and Mortgagor is in complianiaiherewith. All
Hazardous Material present, handled or generated on the Mortgaged Preraises, if any,
have been or will be disposed in a lawful manner and in compliance with all Eav:-anmental
Laws. Mortgagor shall satisfy all requirements or applicable Environmental Laws for the
maintenance and removal of all underground storage tanks, if any, on any of the
Mortgaged Premises.

(i)  Absence of Hazardous Material. Except as expressly disclosed to
Mortgagee in the Environmental Certificate prepared in connection with this Mortgage, no
generation, manufacture, storage, treatment, transportation or disposal of Hazardous
Material has occurred or shall be introduced to or handled on or from the Mortgaged
Premises. Except as expressly disclosed to Mortgagee in the Environmental Certificate
prepared in connection with this Mortgage, no environmental or public health or safety
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hazards currently exist with respect to the Mortgaged Premises or the business or
operations conducted thereon. No underground storage tanks (including petroleum
storage tanks) are present on or under the Mortgaged Premises.

(i) Proceedings and Actions.

(1) Except as expressly disclosed to Mortgagee in the
Environmental Certificate prepared in connection with this Mortgage, there are no pending
or, to the best knowledge of Mortgagor, threatened: (A) actions or proceedings by any
governmental agency or any other entity regarding public health risks or the environmental
condition of the Mortgaged Premises, or the disposal or presence of Hazardous Material,
or regarding 2ny Environmental Laws; or (B) liens or governmental actions, notices of
violations, notices of noncompliance or other proceedings of any kind that could impair the
value of the Morfozuned Premises, or the priority of this Mortgage lien or of any of the other
documents or instiuinants now or hereafter given as security for the indebtedness hereby
secured.

(2) ‘Meagagor shall promptly (in no event later than five (5)
Business Days) notify Mortgagee and provide copies upon receipt of all written complaints,
claims, citations, demands, inquirias, reports or notices relating to the condition of the
Mortgaged Premises or compliance with Environmental Laws. Mortgagor shall promptly
cure and have dismissed any such actiz=s and proceedings to the reasonable satisfaction
of Mortgagee. Mortgagor shall keep the Mortgaged Premises free of any lien imposed
pursuant to any Environmental Laws.

(3) Except as expressly 'disclosed to Mortgagee in the
Environmental Certificate prepared in connection with this Mortgage, Mortgagor has not
been given any notice to or received any inquiry from, or bas any knowledge that any other
person or entity has given notice to or received any inquiry-froin, any governmental agency
or other entity concerning the release of any Hazardous Mzte:ial either from or affecting
the Mortgaged Premises and have not given or received netice of any pending or
threatened action, suit (public or private), proceeding, investigation, ¢rother proceeding, of
any type or nature relating to the Mortgaged Premises.

(v)  Environmental Audit. Mortgagor shall provide such intarmation and
certifications which Mortgagee may request from time to time to insure Mertgagor's
compliance with this Section. To investigate Mortgagor's compliance with Environmental
Laws and with this Section, Mortgagee shall have the right, but no obligation, at any time to
enter upon the Mortgaged Premises, take samples, review Mortgagor's books and records,
interview Mortgagor's employees and officers, and conduct similar activities. Mortgagor
shall cooperate in the conduct of such an audit.

(vi) Environmental Investigations. Except as expressly disclosed to
Mortgagee in the Environmental Certificate prepared in connection with this Mortgage, the
Mortgaged Premises has not been the subject of any investigation which could possibly
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result in legal, administrative or other action (public or private) being taken against the
Mortgaged Premises pursuant to any Environmental Laws.

(vi) Environmental Insurance. Mortgagor does not currently maintain
environmental liability insurance on the Mortgaged Premises and has not applied for such
insurance coverage for the Mortgaged Premises.

(vii} Former Uses. Except as expressly disclosed to Mortgagee in the
Environmental Certificate prepared in connection with this Mortgage, Mortgagor has no
knowledge that any current or former occupant or user of the Mortgaged Premises has
violated apy Environmental Laws.

(c) ~ WMortgagee's Right to Rely. Mortgagee is entitied to rely upon Mortgagor's
representations 2nd warranties contained in this Section despite any independent
investigations by Maitgagee orits consultants. Mortgagor shall take reasonable actions to
determine for itself, and fo remain aware of, the environmental condition of the Mortgaged
Premises and shalt have noright to rely upon any environmental investigations or findings
made by Mortgagee or its copiultants.

(d)  Indemnification. “Maitgagor hereby indemnifies, defends (at trial and
appeliate levels and with counsel accentable to Mortgagee and at Mortgagor's sole cost)
and hold Mortgagee and its Affiliates ftee and harmless from and against Mortgagee's
Environmental Liability. The foregoing indemnity shall survive satisfaction of the Loan and
any transfer of any of the Mortgaged Preriises to Mortgagee by voluntary transfer,
foreclosure or by a deed in lieu of foreclosure.” 7his indemnification shall not apply to any
liability incurred by Mortgagee as a direct resuit-of affirmative actions of Mortgagee as
owner and operator of the Mortgaged Premises aftei’ Mortgagee has acquired title to any of
the Mortgaged Premises and which actions are the sole and direct cause of damage
resulting from the introduction and initial release of aHazardous Material upon the
Mortgaged Premises by Mortgagee; PROVIDED, HOWEZVER, this indemnity shall
otherwise remain in full force and effect, including, without'lirzitation, with respect to
Hazardous Material which is discovered or released at the Mortgaged Premises after
Mortgagee acquires title to the Mortgaged Premises but which was not zictually introduced
at Mortgaged Premises by Mortgagee, with respect to the continuing miigiai

‘ion or release
of Hazardous Material previously introduced at or near the Mortgaged Preinizes and with
respect to all substances which may be Hazardous Material and which are situatad at the
Mortgaged Premises prior to Mortgagee taking title but are removed by Mortgagee
subseguent to such date.

(e)  Waiver. Mortgagor, its successors and assigns, hereby waives, releases and
agrees not to make any claim or bring any cost recovery action against Mortgagee under
CERCLA or any state equivalent, or any similar law now existing or hereafter enacted. Itis
expressly understood and agreed that to the extent that Mortgagee is strictly liable under
any Environmental Laws, Mortgagor's obligation to Mortgagee under this indemnity shall
likewise be without regard to fault on the part of Mortgagor with respect to the violation or
condition which results in liability to Mortgagee.
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(f) Survival; Foreclosure. The obligation of Mortgagor under this Section shalli
survive the foreclosure of this Mortgage, any transfer of the Mortgaged Premises to
Mortgagee by voluntary transfer, foreclosure or deed in lieu of foreclosure, and satisfaction
of the Loan (through foreclosure, repayment or otherwise). f Mortgagee takes title to any
of the Mortgaged Premises through foreclosure or deed in lieu of foreclosure of this
Mortgage or otherwise, this Section shall not apply to any loss or costs incurred by
Mortgagee as a direct result of affirmative actions of Mortgagee as owner and operator of
the Mortgaged Premises after Mortgagee has acquired title and which actions are the sole
and direct cause of damage resulting from the introduction and initial release of a
Hazardous iaterial at the Mortgaged Premises by Mortgagee; PROVIDED, HOWEVER,
this Section shall otherwise remain in full force and effect, inciuding, without limitation, with
respect to Hazlardous Material which is discovered or released at the Mortgaged Premises
after Mortgages ar.auires title to any of the Mortgaged Premises but which was not actually
introduced at the Nergaged Premises by Mortgagee, with respect to the continuing
migration or release of Hazardous Material previously introduced at or near the Mortgaged
Premises and with respect ta all substances which may be Hazardous Material and which
are situated at the Mortgagea “remises prior to Mortgagee taking titie but are removed by
Mortgagee subsequent to suchuJate.

20. Americans With Disabilities #«ci of 1990.

(a) Definitions. As used hereiri the following terms shall have the following
meanings:

(i) "ADA" means the Americang'w.th Disabilities Act of 1990, 42 U.5.C.
12101 et seq., any judicial or administrative interpietations thereof, and any judicial and
administrative consent decrees, orders or judgments, whether now exiting or hereinafter
promulgated relating thereto.

(iy ~ "ADA Liability" means any losses, liabilitiec;-cbligations, penalties,
charges, fees, claims, litigation demands, defenses, costs, judgmenis, suits, proceedings,
response costs, damages (including consequential damages), disbursernents or expenses
of any kind or nature whatsoever (including attorneys' fees at trial and appeiizte levels and
experts' fees and disbursements and expenses incurred in investigating, defe:iding against
or prosecuting any litigation, claim or proceeding) which may at any time be impesed upon,
incurred by or asserted or awarded against Mortgagee or any of Mortgagee's-parent or
subsidiary corporations, and their affiliates, shareholders, directors, officers, employees,
and agents (collectively "Affiliates") in connection with or arising from:

(1)  any misrepresentation, inaccuracy or breach of any warranty,
covenant and agreement contained or referred to in this Section;

(2)  any violation or claim of violation by Mortgagor of the ADA;
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(3)  the imposition of any lien for damages caused by, or the
recovery of any costs for, any violation of the ADA,;

(4)  costs incurred to comply, in connection with ail or any portion of
the Mortgaged Premises or any surrounding areas, with the ADA; or

(5) all civil penalties, damages, costs, expenses, and attorneys'
fees incurred by reason of any violation of the ADA.

(b)  Representations and Warranties. The Mortgagor hereby represents and
warrants to - Mortgagee as follows:

(i Compliance. The Mortgaged Premises (inciuding the use and
operation therzof) are currently in material compliance with the ADA. All required
governmental permie-and licenses are in effect, and Mortgagor is in compliance therewith.

(i Pioceedings and Actions. There are no pending or, to the best
knowledge of Mortgagor, threatened: (1) actions or proceedings by any governmental
agency or any other entity regarding compliance with or violation of the ADA relating to the
condition of the Mortgaged Premises; or (2) liens or governmental actions, notices of
violations, notices of noncompliance Ot other proceedings of any kind that could impair the
value of the Mortgaged Premises, or the priority of this Mortgage lien or of any of the other
documents or instruments now or hereafter given as security for the indebtedness hereby
secured.

(c)  Mortgagor's Covenants. Mortgagor hereby covenants and agrees with
Mortgagee as foliows:

(i) Compliance. The Mortgaged Premices and the use and operation
thereof shall comply with the ADA. All required governmenta! nermits and licenses shall
remain in effect, and Mortgagor shall comply therewith. ~ Mortgagor will satisfy all
requirements of the ADA.

(i)  Proceedings and Actions. Mortgagor shall promgtivino later than
within five (8) Business Days) notify Mortgagee and provide copies upcn receipt of all
written complaints, claims, citations, demands, inquiries, reports or notices r1elating to the
condition of the Mortgaged Premises or compliance with the ADA. Mortgagor shall
promptly cure and have dismissed any such actions and proceedings fo the reasonable
satisfaction of Mortgagee.

(i}  ADA Audit. Mortgagor shall provide such information and
certifications which Mortgagee may request from time to time to insure Mortgagor's
compliance with this Section. To investigate Mortgagee's compliance with the ADA and
with this Section, Mortgagee shall have the right, but no obligation, at any time upon written
notice to Mortgagor to enter upon any of the Mortgaged Premises, review any of the
Mortgaged Premises, review Mortgagor's books and records relating to the Mortgaged
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Premises, interview Mortgagee's employees and officers, and conduct similar activities.
Mortgagor shall cooperate in the conduct of such an audit.

(d)  Mortgagee's Right to Rely. Mortgagee is entitled to rely upon Mortgagor's
representations and warranties contained in this Section despite any independent
investigations by Mortgagee or its consultants. Mortgagor shall take reasonable actions to
determine for itself, and to remain aware of, the condition of the Mortgaged Premises and
shall have no right to rely upon any investigations or findings made by Mortgagee or its

consultants.

(e) . Indemnification. Mortgagor agrees to indemnify, defend (attrial and appellate
levels and with counsel acceptable to Mortgagee and at Mortgagor’s sole cost) and hoid
Mortgagee and iis Affiliates free and harmless from and against Mortgagee's ADA Liability.
The foregoing irdemnity shall survive satisfaction of the Loan and any transfer of any of
the Mortgaged Prémises to Morigagee by voluntary transfer, foreclosure or by a deed in
lieu of foreclosure.

(f) Waiver. Mortgzgor, its successors and assigns, hereby waives, reieases
and agrees not to make any claiii or bring any cost recovery action against Mortgagee
under the ADA or any state eguivalent, or any similar law now existing or hereafter
enacted. Itis expressly understood-erid agreed that to the extent that Mortgagee is strictly
liable under the ADA, Mortgagor's uprgation to Mortgagee under this indemnity shall
likewise be without regard to fault on the pzrtof Mortgagor with respect to the violation or
condition which results in liability to Mortgagez.

21.  Transfer of any of the Mortgaged Prerises.

(a)  In determining whether or not to make the Loaii, Morigagee has examined
the credit-worthiness of Mortgagor, found it acceptable anc r2lied and continues to rely
upon same as the means of repayment of the Loan. Mortgagrris well-experienced in
borrowing money and owning and operating property such as the Vortgaged Premises,
was ably represented by a licensed attorney at law in the negotiation'ans-documentation of
the Loan and bargained at arm's length and without duress of any kina foi all of the terms
and conditions of the Loan, including this provision. Mortgagor recognizes that Mortgagee
is entitled to keep its loan portfolio at current interest rates by either making new loans at
such rate or collecting assumption fees and/or increasing the interest rate on-a loan in
connection with a transfer of the security for the loan to a party other than the original
Mortgagor. Mortgagor further recognizes that any secondary or junior financing placed
upon the Mortgaged Premises, (i) may divert funds which would ctherwise be used to pay
the Note secured hereby, (i) could result in acceleration and foreclosure by any such junior
encumbrancer which would force Mortgagee to take measures and incur expenses to
protect its security, (iii) would detract from the value of the Mortgaged Premises should
Mortgagee come into possession thereof with the intention of selling same; and (iv) impair
Mortgagee's right to accept a deed in lieu of foreclosure as a foreclosure by Mortgagee
would be necessary to clear the title to the Mortgaged Premises.

F:\Client 1 - 2489\2324\00104 Barr\3rd Drafts\Mortgage (v3).doc
6/21/2004 11:53 AM .
-19 -



0417646119 Page: 20 of 35

UNOFFICIAL COPY

(b)  In accordance with the foregoing and for the purposes of (i) protecting
Mortgagee's security, both of repayment by Mortgagor and in the value of the Mortgaged
Premises; (i) giving Mortgagee the full benefit of its bargain and contract with Mortgagor,
(ii) allowing Mortgagee to raise the interest rate and/or collect assumption fees, but only in
connection with a transfer of the Mortgaged Premises; and (iv) keeping the Mortgaged
Premises free of subordinate financing liens, Mortgagor agrees that if this paragraph be
deemed a restraint on alienation, that it is a reasonable one, and Mortgagor shall not
permit or suffer to occur any sale, assignment, conveyance, mortgage, lease (except for
the leases permitted pursuant to the terms of the Loan Agreement), pledge, encumbrance
or other transfer of, or the granting of any option in, or any contract for any of the foregoing
(on an instal'ment basis or otherwise) pertaining to:

(i the Morigaged Premises, any part thereof, or any interest therein; or
(il  any interest in the Mortgagor;

whether involuntary or by cpeiation of law or otherwise, without the prior written consent of
Mortgagee having been obtainzd io such sale, assignment, conveyance, mortgage, lease,
option, pledge, encumbrance ur siher transfer. Mortgagor agrees that in the event the
ownership of any of the Mortgager Premises, any interest therein or any part thereof
becomes vested in a person other thain Mortgagor, Mortgagee may, without notice fo
Mortgagor, deal in any way with such successor or successors in interest with reference to
this Mortgage, the Loan Agreement, the Neie and any other document evidencing the
indebtedness secured hereby, without in any way vitiating or discharging Mortgagor's
liability hereunder or under any other documeri evidencing the indebtedness secured
hereby. No sale of any of the Mortgaged Premises, forbearance to any person with
respect to this Mortgage, or extension to any person of e time for payment of the Note
given by Mortgagee shall operate to release, discharyge, inodify, change or affect the
liability of Mortgagor, either in whole or in part, except to tha ¢xtent specifically agreed in
writing by Mortgagee. Without limitation of the foregoing, in any zvent in which the written
consent of Mortgagee is required in this Section, Mortgagee mey condition its consent
upon any combination of (i) the payment of compensation to be determined by Mortgagee,
(ii) the increase of the interest rate payable under the Note, (iii) the sheriening of maturity
of the Note, and (iv) other modifications of the terms of the Loan Agreemeri, the Note or
the other instruments evidencing the indebtedness secured hereby.

(c)  Without limitation of the foregoing, (i) in any event in which Mortgagee's
consent is requested in accordance with the terms of this Section or any other provisions
hereof, Mortgagor shalf pay all expenses incurred by Mortgagee, including reasonabile
attorneys' fees, in connection with the processing of such request, and (ii) the consent of
Mortgagee to any transfer of the Mortgaged Premises shall not operate o release, dis-
charge, modify, change or affect the liability of Mortgagor, either in whole or in part.

22.  Events of Default. Any one or more of the following shall constitute an "Event
of Default” hereunder:
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(a)  the failure, neglect or refusal of Mortgagor to promptly pay any of the principal
or interest within three (3) Business Days of when due under the Note or any other

indebtedness secured hereby; or

(b)  the failure, neglect or refusal of Morigagor to perform any of the covenants or
obligations on its part to be kept or performed hereunder (other than as specified in (a)
above) and such failure shall continue for ten (10) days after the giving of notice thereof
from Mortgagee to Mortgagor; or

(c) the breach of any of the representations or warranties as set forth herein, in
the Loan Agreement or in any of the Other Agreements, including any additional collateral
documents ¢r in.any statement or certificate furnished pursuant hereto or thereto; or

(d)  the Mortgaged Premises, or any of them, is abandoned by Mortgagor; or

(e)  the occurrence of any Event of Defauit or default (other than those otherwise
identified in this Section) aftcr the expiration of any applicable notice and cure period under
the Loan Agreement or any of ine Other Agreements; or

(f) Mortgagor or any guarantor (collectively, a "Related Party") becomes
insolvent or bankrupt or admits in writizig nis or their inability to pay its or their debts as they
mature or makes an assignment for the beneiit of creditors or applies for or consents to the
appointment of a trustee, custodian or receiver for any of them or for the major part of the
property of any of them; or

(g)  Mortgagor is unable to satisfy any concition of its right to the receipt of any
advances under the Loan Agreement for a period in excess of thirty (30) days other than
as a result of matters beyond its control; or

(h)  bankruptcy, reorganization, arrangement, insoivency or liquidation
proceedings or other proceedings for relief under any bankruptcy laws or laws for the relief
of debtors are instituted by or against Mortgagor or a Related Party ans 1minstituted are not
dismissed within sixty (60) days after such institution; or

(i) any judgment or judgments, writ or writs or warrant or warrants of attachment
or any similar process or processes shall be entered or filed against Mortgagor or a
Related Party, or against any of their respective property or assets and remains
unsatisfied, unvacated, unbonded or unstayed for a period of sixty (60) days.

23. Remedies. When any Event of Default has occurred and is continuing
(regardless of the pendency of any proceeding which has or might have the effect of
preventing Mortgagor from complying with the terms of this instrument) and in addition to
such other rights as may be available under applicable law or under the Loan Agreement
or the Note, but subject at all times to any mandatory legal requirements:
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(a)  Acceleration. Mortgagee may, by written notice to Mortgagor, declare the
Note and all unpaid indebtedness of Mortgagor hereby secured, including interest then
accrued thereon, to be forthwith due and payable, whereupon the same shall become and
be forthwith due and payable, without other notice or demand of any kind.

(b)  Uniform Commercial Code. Mortgagee shall, with respect to any part of the
Mortgaged Premises constituting property of the type in respect of which realization on a
lien or security interest granted therein is governed by the Uniform Commercial Code of
lllinois (the "Code"), have all the rights, options and remedies of a secured party under the
Code, including without limitation, the right to the possession of any such property or any
part theresf, and the right to enter with legal process any premises where any such
property mav-be found. Any requirement of said Code for reasonable notification shall be
met by mailing svritten notice to Mortgagor at its address above set forth at least ten (10)
days prior to thé sale or other event for which such notice is required. The expenses of
retaking, selling and otherwise disposing of said property, including reasonable attorneys'
fees and legal experiszs incurred in connection therewith, shall constitute so much
additional indebtedness hereby secured and shall be payable upon demand with interest at
the Default Rate.

(c)  Foreclosure. Mortgagee may proceed to protect and enforce the rights of
Mortgagee hereunder (i) by any action at law, suit in equity or other appropriate
proceedings, whether for the specific porformance of any agreement contained herein, or
for an injunction against the violation of any of the terms hereof, or in aid of the exercise of
any power granted hereby or by law, or (i) bvihe foreclosure of this Mortgage. In any suit
to foreclose the lien hereof, there shall be allowzd and included as additional indebtedness
hereby secured in the decree of sale, all expenditures and expenses authorized by the
lllinois Mortgage Foreclosure Law, 735 ILCS 5/15-1101, et seq., as amended from time to
time (the "Act") and all other expenditures and expenses wirich may be paid or incurred by
or on behalf of Mortgagee for attorney's fees, appraiser's fces, outlays for documentary
and expert evidence, stenographer's charges, publication costs. and costs (which may be
estimated as to items to be expended after entry of the decree).of procuring all such
abstracts of title, title searches and examinations, title insurance poiicies, and similar data
and assurance with respect to title as Mortgagee may deem necessarveither to prosecute
such suit or to evidence to bidders at sales which may be had pursuanuts such decree the
true conditions of the title to or the value of the Mortgaged Premises. All expanditures and
expenses of the nature mentioned in this paragraph, and such other expenses and fees as
may be incurred in the protection of the Mortgaged Premises and rents and income
therefrom and the maintenance of the lien of this Mortgage, including the fees of any
attorney employed by Mortgagee in any litigation or proceedings affecting this Mortgage,
the Loan Agreement, the Note or the Mortgaged Premises, including bankruptcy proceed-
ings, or in preparation of the commencement or defense of any proceedings cor threatened
suit or proceeding, or otherwise in dealing specifically therewith, shall be so much
additional indebtedness hereby secured and shall be immediately due and payable by
Mortgagor, with interest thereon at the Default Rate until paid.
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(d)  Appointment of Receiver. Morigagee shall, as a matter of right, without
notice and without giving bond to Mortgagor or anyone claiming by, under or through it,
and without regard to the solvency or insolvency of Mortgagor or the then value of the
Mortgaged Premises, be entitled to have a receiver appointed pursuant to the Act of all or
any part of the Montgaged Premises and the rents, issues and profits thereof, with such
power as the court making such appointment shall confer, and Mortgagor hereby consents
to the appointment of such receiver and shall not oppose any such appointment. Any such
receiver may, to the extent permitted under applicable law, without notice, enter upon and
take possession of the Mortgaged Premises or any part thereof by force, summary
proceedings, ejectment or otherwise, and may remove Mortgagor or other persons and any
and all property therefrom, and may hold, operate and manage the same and receive alf
garnings, iINcome, rents, issues and proceeds accruing with respect thereto or any part
thereof, wheiher during the pendency of any foreclosure or until any right of redemption
shall expire oratherwise.

(e)  TakingPossession, Collecting Rents, Etc. Upon demand by Mortgagee,
Mortgagor shall surreiider to Mortgagee and Mortgagee may enter and take possession of
the Mortgaged Premises i any part thereof perscnally, by its agent or attorneys or be
placed in possession pursuantto court order as mortgagee in possession or receiver as
provided in the Act, and Mortgages, in its discretion, personally, by its agents or aftorneys
or pursuant to court order as morigagzse in possession or receiver as provided in the Act
may enter upon and take and maintaiir possession of all or any part of the Mortgaged
Premises, together with all documents, bgoks, records, papers, and accounts of Mortgagor
relating thereto, and may exclude Mortgagor and any agents and servants thereof wholly
therefrom and may, on behalf of Mortgagor, o7ir its own name as Mortgagee and under
the powers herein granted:

(i) Hold, operate, manage and contro'“ail or any part of the Mortgaged
Premises and conduct the business, if any, thereof, eitherparsonally or by its agents, with
full power to use such measures, legal or equitable, as in its discretion may be deemed
proper or necessary to enforce the payment or security of the-rents, issues, deposits,
profits, and avails of the Mortgaged Premises, including withotii limitation actions for
recovery of rent, actions in forcible detainer, and actions in distress jon rent, all without
notice to Mortgagor,;

(i) Cancel or terminate any lease or sublease of all or any-cart of the
Mortgaged Premises for any cause or on any ground that would entitle Mortgagor to cancel
the same;

(if)  Elect to disaffirm any lease or sublease of all or any part of the
Mortgaged Premises made subsequent to this Mortgage without Mortgagee's prior written
consent;

(iv)  Extend or modify any then existing leases and make new leases of all
or any part of the Mortgaged Premises, which extensions, modifications, and new ieases
may provide for terms to expire, or for options to lessees to extend or renew terms o
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expire, beyond the maturity date of the Loan and the issuance of a deed or deeds to a
purchaser or purchasers at a foreclosure sale, it being understood and agreed that any
such leases, and the options or other such provisions to be contained therein, shall be
binding upon Mortgagor, all persons whose interests in the Mortgaged Premises are
subject to the lien hereof, and the purchaser or purchasers at any foreclosure sale,
notwithstanding any redemption from sale, discharge of the indebtedness hereby secured,
satisfaction of any foreclosure decree, or issuance of any certificate of sale or deed to any

such purchaser,

(v} Make all necessary or proper repairs, decorations, renewais,
replacemeriiz, alterations, additions, betterments, and improvements in connection with the
Mortgaged Pramises as may seem judicious to Mortgagee, to insure and reinsure the
Mortgaged Prémises and all risks incidental to Mortgagee's possession, operation and
management theranf, and fo receive all rents, issues, deposits, profits, and avails
therefrom; and

(vi)  Apply the netincome, after allowing a reasonable fee for the coliection
thereof and for the manageipént of the Mortgaged Premises, to the payment of taxes,
insurance premiums and other charges applicable to the Mortgaged Premises, or in
reduction of the indebtedness hieraby secured in such order and manner as Mortgagee
shall select.

Nothing herein contained shall be constryea,as constituting Mortgagee a mortgagee in
possession in the absence of the actual taking of possession of the Mortgaged Premises.
The right to enter and take possession of the iviortgaged Premises and use any personal
property therein, to manage, operate, conserve aiid’improve the same, and to coliect the
rents, issues and profits thereof, shall be in additior. to all other rights or remedies of
Mortgagee hereunder or afforded by law, and may be exeicised concurrently therewith or
independently thereof. The expenses (including any receiver's fees, counsel fees, costs
and agent's compensation) incurred pursuant to the powes berein contained shall be
secured hereby, which expenses Mortgagor promises to pay up«n-demand together with
interest at the rate applicable to the Note at the time such expenses are incurred.
Mortgagee shall not be liable to account to Mortgagor for any action takzinursuant hereto
other than to account for any rents actually received by Mortgagee. YVithout taking
possession of the Mortgaged Premises, Mortgagee may, in the event #hz Mortgaged
Premises become vacant or are abandoned, fake such steps as it deems apnropriate to
protect and secure the Mortgaged Premises (including hiring watchmen therefar) and all
costs incurred in so doing shall constitute so much additional indebtedness hereby secured
payable upon demand with interest thereon at the Default Rate.

24. Compliance with lllinois Mortgage Foreclosure Law.

(@) Inthe eventthat any provision in this Mortgage shall be inconsistent with any
provision of the Act, the provisions of the Act shall take precedence over the provisions of
this Mortgage, but shall not invalidate or render unenforceable any other provision of this
Mortgage that can be construed in @ manner consistent with the Act.
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(b)  If any provision of this Mortgage shall grant to Morigagee any rights or
remedies upon default of Mortgagor which are more limited than the rights that would
otherwise be vested in Mortgagee under the Act in the absence of said provision,
Mortgagee shall be vested with the rights granted in the Act to the full extent permitted by

faw.

(¢)  Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee to the extent reimbursable under Sections 5/15-1510 and 5/15-1512 of the Act,
whether incurred before or after any decree or judgment of foreclosure, and whether
enumeratad in Section 23(c) or Section 26 of this Mortgage, shall be added to the
indebteanesa secured by this Mortgage or by the judgment of foreclosure.

25.  Waiver of Right to Redeem From Sale; Waiver of Appraisement, Valuation,
Etc. Mortgagor shall not and will not apply for or avail itself of any appraisement,
valuation, stay, extension or exemption laws, or any so-called "Moratorium Laws,” now
existing or hereafter enacted in order to prevent or hinder the enforcement or foreclosure of
this Mortgage, but herebywaives the benefit of such laws. Mortgagor for itself and all who
may claim through or under it wvaives any and all right to have the property and estates
comprising the Mortgaged Prerniscc marshaled upon any foreclosure of the lien hereof and
agrees that any court having jurisaiziion to foreclose such lien may order the Mortgaged
Premises sold as an entirety. In the<vvent of any sale made under or by virtue of this
instrument, the whole of the Mortgaged Premises may be sold in one parcel as an entirety
or in separate lots or parcels at the same or different times, all as Mortgagee may
determine. Mortgagee shall have the right 0 -become the purchaser at any sale made
under or by virtue of this instrument and Mortgagee so purchasing at any such sale shall
have the right to be credited upon the amount of theé bid made therefor by Mortgagee with
the amount payable to Mortgagee out of the net proceeds uf such sale. Inthe eventof any
such sale, the Note and the other indebtedness hereby secuied, if not previously due, shall
be and become immediately due and payable without derrand or notice of any kind.
Mortgagor acknowledges that the Mortgaged Premises does notaanstitute agricultural reat
estate, as defined in Section 5/15-1201 of the Act, or residential reai estate, as defined in
Section 5/15-1219 of the Act. To the fullest extent permitted by law, Mortgagor, pursuant
to Section 5/15-1601(b) of the Act, hereby voluntarily and knowingly waives any and all
rights of redemption on behalf of Mortgagor, and each and every persoii.arquiring any
interest in, or title to the Mortgaged Premises described herein subsequent o the date of
this Mortgage, and on behalf of all other persons to the extent permitted by appiicable law.

26.  Costs and Expenses of Foreclosure. In any suit to foreclose the lien hereof
there shall be allowed and included as additional indebtedness in the decree for sale all
expenditures and expenses which may be paid or incurred by or on behalf of Mortgagee
for attorneys' fees, appraiser's fees, outlays for documentary and expert evidence,
stenographic charges, publication costs and costs (which may be estimated as to items to
be expended after the entry of the decree) of procuring all such abstracts of title, title
searches and examination, guarantee policies, Torrens certificates and similar data and
assurances with respect to title as Mortgagee may deem to be necessary either to
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prosecute any foreclosure action or to evidence to the bidder at any sale pursuant thereto
the true condition of the title to or the value of the Mortgaged Premises, and ali of which
expenditures shall become so much additional indebtedness hereby secured which
Mortgagor agrees to pay and all of such shall be immediately due and payable with interest
thereon from the date of expenditure until paid at the Default Rate.

27.  Insurance After Foreclosure. Wherever provision is made in this Mortgage or
the Loan Agreement for insurance policies to bear mortgagee clauses or other loss
payable clauses or endorsements in favor of Mortgagee, or to confer authority upon
Mortgagee to settle or participate in the settlement of losses under policies of insurance or
to hold ard-disburse or otherwise control use of insurance proceeds, from and after the
entry of judgrent of foreclosure, ail such rights and powers of Morigagee shall continue in
Mortgagee as judgment creditor or mortgagee until confirmation of sale. Upcn confirmation
of sale, Mortgage2 shall be empowered to assign all policies of insurance to the purchaser
at the sale.

28.  Protective Advances. All advances, disbursements and expenditures made
by Mortgagee before and curing a foreclosure, and before and after judgment of
foreclosure, and at any time prior io sale, and, where applicable, after sale, and during the
pendency of any related proceerings, for the following purposes, in addition to those
otherwise authorized by this Mortgege or by the Act (collectively "Protective Advances”),
shall have the benefit of all applicabie srovisions of the Act, including those provisions of
the Act herein below referred to:

(a) alladvances by Mortgagee in aceordance with the terms of this Morigage to:
(i) preserve or maintain, repair, restore or rebuiic'the improvements upon the Mortgaged
Premises; (ii) preserve the lien of this Mortgage orithe priority thereof; or (iii) enforce this
Mortgage, as referred to in Subsection (b)(5) of Section5/15-1302 of the Act;

(b)  payments by Mortgagee of: (i) when due insteliments of principal, interest or
other obligations in accordance with the terms of any senior miorigage or other prior lien or
encumbrance; (i) when due instaliments of real estate taxes and @ssessments, general
and special and all other taxes and assessments of any kind or nature whatsoever which
are assessed or imposed upon the mortgaged real estate or any partthareof, (iii) other
obligations authorized by this Mortgage; or (iv) with court approval, any otner amounts in
connection with other liens, encumbrances or interests necessary to preserve the status of
title, as referred to in Section 5/15-1505 of the Act;

(c)  advances by Mortgagee in settiement or compromise of any claims asserted
by claimants under senior mortgages or any other prior liens;

(d)  attorneys'fees and other costs incurred: (i) in connection with the foreclosure
of this Mortgage as referred to in Section 5/1504 (d)(2) and 5/15-1510 of the Act; (ii) in
connection with any action, suit or proceeding brought by or against Mortgagee for the
enforcement of this Mortgage or arising from the interest of Mortgagee hereunder; or (iii) in
the preparation for the commencement or defense of any such foreclosure or other action;
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(e) Mortgagee's fees and costs, including attorneys' fees, arising between the
entry of judgment of foreclosure and the confirmation hearing as referred to in Subsection
(b)(1) of Section 5/15-1508 of the Act;

(f) advances of any amount required to make up a deficiency in deposits for
installments of taxes and assessments and insurance premiums as may be authorized by

this Morigage;

()  expenses deductibie from proceeds of sale as referred to in Subsections (a)
and (b) of Section 5/15-1512 of the Act;

(h) ~ e¥penses incurred and expenditures made by Mortgagee for any one or more
of the following: /(i) premiums for casualty and liability insurance paid by Mortgagee
whether or not Nnitaagee or a receiver is in possession, if required, in reasonable
amounts, and all renewsils thereof, without regard to the limitation fo maintaining of existing
insurance in effect al the time any receiver or mortgagee takes possession of the
Mortgaged Premises imptses by Subsection (c)(1) of Section 5/15-1704 of the Act; (ii)
repair or restoration of damage or destruction in excess of available insurance proceeds or
condemnation awards: (iii) payments required or deemed by Mortgagee to be for the
benefit of the Mortgaged Premisesuncer any grant or declaration of easement, easement
agreement, agreement with any adjoiring land owners or instruments creating covenants
or restrictions for the benefit of or affeciing the Mortgaged Premises; (iv) shared or
common expense assessments payable 1o any association or corporation in which the
owner of the Mortgaged Premises is a meinber in any way affecting the Mortgaged
Premises; (v) pursuant to any lease or other agreernent for occupancy of the Mortgaged
Premises.

All Protective Advances shall be so much additionzl iidebtedness secured by this
Mortgage, and shall become immediately due and payable vathiout notice and with interest
thereon from the date of the advance until paid at the Defauli Rate.

This Mortgage shall be a lien for all Protective Advances as, to subsequent
purchasers and judgment creditors from the time this Mortgage is receided pursuant to
Subsection (b)(10) of Section 5/15-1302 of the Act.

All Protective Advances shall, except to the extent, if any, that any of the same is
clearly contrary to orinconsistent with the provisions of the Act, apply to and be included in:

(i) determination of the amount of indebtedness secured by this Mortgage
at any time;

(i} the indebtedness found due and owing to Mortgagee in the judgment

of foreclosure and any subsequent supplemental judgmentis, orders, adjudications or
findings by the court of any additional indebtedness becoming due after such entry of
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judgment, it being agreed that in any foreclosure judgment, the court may reserve
jurisdiction for such purpose;

(i)  determination of amounts deductible from sale proceeds pursuant to
Section 5/15-1512 of the Act;

(iv)  application of income in the hands of any receiver or Morigagee in
possession; and

(v}  computation of any deficiency judgment pursuant to Subsections (b)(2)
and (e) of Gections 5/15-1508 and Section 5/1 5-1511 of the Act.

20.  (Anplication of Proceeds. The proceeds of any foreclosure sale of the
Mortgaged Preinises or of any sale of property pursuant to Section 23(c) hereof shall be
distributed in the fiizwing order of priority: first, on account of ail costs and expenses
incident to the foreclosuire or other proceedings including all such items as are mentioned
in Sections 23(b), 23{c) and 26 hereof; second, to all other items which under the terms
hereof constitute indebtearass hereby secured in addition to that evidenced by the Note
with interest thereon as herein provided; third, to all interest on the Note; and fourth, to all
principal on the Note with any overplus to whomsoever shall be lawfully entitled to same.

30. Mortgagee's Remedies umulative - No Waiver. No remedy or right of
Mortgagee shall be exclusive but shall be curaulative and in addition to every other remedy
or right now or hereafter existing at law or 1 egity or by statute or provided for in the Loan
Agreement or the Note. No delay in the exercise or omission to exercise any remedy or
right accruing on any default shall impair any such rzmedy or right or be construed to be a
waiver of any such default or acquiescence therein, nor shall it affect any subsequent
default of the same or different nature. Every sucn remaedy or right may be exercised
concurrently or independently, and when and as often as may be deemed expedient by
Mortgagee.

31. Mortgagee Party to Suits. If Mortgagee shall be made a party to or shall
intervene in any action or proceeding affecting the Mortgaged Preniises ar the title thereto
or the interest of Mortgagee under this Mortgage (including probate a2nd bankruptcy
proceedings), or if Mortgagee employs an attorney to collect any or all of theindebtedness
hereby secured or to enforce any of the terms hereof or realize hereupon ol tc nrotect the
lien hereof, or if Mortgagee shall incur any costs or expenses in preparation for the
commencement of any foreclosure proceeding or for the defense of any threatened suit or
proceeding which might affect the Mortgaged Premises or the security hereof, whether or
not any such foreclosure or other suit or proceeding shall be actually commenced, then in
any such case, Mortgagor agrees to pay to Mortgagee, immediately and without demand,
all reasonable costs, charges, expenses and attorneys' fees incurred by Mortgagee in any
such case, and the same shall constitute so much additional indebtedness hereby secured
payable upon demand with interest at the Default Rate.
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32 Modification Not To Affect Lien. Mortgagee, without notice to anyone, and
without regard to the consideration, if any, paid therefor, or the presence of other liens on
any of the Mortgaged Premises, may in its discretion release any part of the Mortgaged
Premises or any person fiable for any of the indebtedness hereby secured, may extend the
time of payment of any of the indebtedness hereby secured and may grant waivers or
other indulgences with respect hereto and thereto, without in any way affecting or impairing
the liability of any party liable upon any ofthe indebtedness hereby secured or the priority
of the lien of this Mortgage upon all of the Mortgaged Premises not expressly released,
and may agree with Mortgagor to modifications to the terms and conditions contained
herein or otherwise applicable to any of the indebtedness hereby secured (including
modificaticns in the rates of interest applicable thereto).

33, Notices. Any and all notices givenin connection with this Mortgage shall be
deemed adequatery.given only if in writing and (i) personally delivered; or (ii) sent by a
nationally-recognized-cvernight courier service; or (iif) sent by certified United States mail,
postage prepaid, return yeceipt requested, to the party or parties for whom such notices are
intended. A written notice shall be deemed received (i} when delivered in person; (ii) on
the next business day immecdiately following the day sent by overnight courier; and (fii) on
the third (3rd) business day following the day sent by certified mail. A written notice shall
also be deemed received on (i) thzdate delivery shall have been refused at the address
required by this Mortgage; or (if) wiin respect to notices sent by United States mail but not
delivered, the date as of which the pcsial service shall have indicated such notice to be
undeliverable at the address required by thiis Mortgage. Any and all notices refetred to in
this Mortgage or which any party desires to yive to another shall be addressed as follows:

If to Mortgagor: Irving Barr, asirustee
180 East Pearson Street
Chicago, lllinois 60617

If to Mortgagee: LaSalle Bank National Asseciation
2355 South Arlington Heights Read
Arlington Heights, lllinois 60003
Attention; John B. Twohy
Telephone No.: (847) 545-5423
Facsimile No.. (847) 545-5460

with a courtesy copy to: Scott & Kraus, LLC
150 South Wacker Drive, Suite 2900
Chicago, lllinois 60606
Attention: Drew J. Scott, Esq.
Telephone No.: (312) 327-1055
Facsimile No.: (312) 327-1051

orin such other manner or to such other address, as such party shall designate in a written
notice to the other party hereto.
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34.  Partial Invalidity. All rights, powers and remedies provided herein are
intended to be limited to the extent necessary so that they will not render this Mortgage
invalid, unenforceable or not entitied to be recorded, registered or filed under any
applicable law. If any term of this Mortgage shall be held to be invalid or unenforceable,
the validity and enforceability of the other terms of this Morigage shall in no way be
affected thereby.

25 Successors and Assigns. Whenever any of the parties hereto is referred to,
such reference shall be deemed to include the successors and assigns of such party; and
all the covenants, promises and agreements in this Mortgage contained by or on behalf of
Mortgagor: cr by or on behalf of Mortgagee, shall bind and inure to the benefit of the
respective siccessors and assigns of such parties, whether so expressed or not.

36. Beasings. The headings in this instrument are for convenience of reference
onty and shall not lirhi.or otherwise affect the meaning of any provision hereof.

37. Changes. Etc.. This instrument and the provisions hereof may be changed,
waived, discharged or terminated only by an instrument in writing signed by the party
against which enforcement of the change, waiver, discharge or termination is sought.

38. Goverming Law. Thisiortgage shall be governed by and construed under
the laws of the State of lilinois.

3¢, Joint and Several. If Mortgagsris comprised of more than one entity, all
obligations and liabilities of Mortgage hereunuer shall be joint and several.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOQF, the undersigned have executed this Mortgage as of the

date first above written.

Cempic.program files.notes.data\Mortgage (v2).dce

IRVING BARR, as trustee, of the Irving Barr
Living Trust under agreement dated December
2, 1994

Irving Barr, as trustee

32
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STATE OF ILLINOIS )
) SS
COUNTYOFCOOK )

The undersigned, a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that Irving Barr, as Trustee, whose nhame is subscribed to the within
instrument, appeared before me this day in person and acknowledged that as such
authorized Trustee, he signed and delivered the said instrument as his free and voluntary
act and as the free and voluntary act of said Trust, for the uses and purposes therein set
forth and ursuant to such Trustee’s authority and to the terms of the Trust Agreement.

GIVEN urder my hand and Notarial Seats June/g, 2004,

OFFICIAL SEAL
JEAN E. WATSON

NOTARY PUBLIC, STATE OF ILLIN
MY COMMISSION EXPIRES 1-16-23(';
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EXHIBIT A

Legal Description

PARCEL 1:

LOTS & 10 AND 11 IN THE SUBDIVISION OF BLOCK 4 IN GEORGE WARD'S 8UBDIVISION OF BLOCK
12 OF SHEFFIELD'S ADDITION TO CHICAGO, IN SECTION 22, TOWNSHIP 40 NORTH, RANGE 14
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIB.

1363-60 WEST FULLERTON
PIN: 14-32-104-001
14-32-10400%

PARCEL 2

LOTS 19 TO 22, BOTH INCLUSIVE, IN BLOCK & IN COBE AND MCKINNON'S B3RD STREET
SURDIVISION IN THE SOUTHEAST 1/4 OF THE SOUTHEAST 1/4 OF SECTION 13, EAST OF THE THIRD
PRINGIPAL MERIDIAN, IN COOUK CSUNTY, ILLINOIS AND THE NORTHEAST 1/4 OF THE NORTHEAST
1j4 OF SECTION 24, ALL IN TOWIISH:P 38 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLIND!E. :

2400-08 WEST 83RD STREET; 6428-56 & WESTERN
PIN: 19-13-431-036

FARCEL 3;

LOTS 1,2, 3, 4,5, 6,7, 8 9 AND 10 BOTH INCLUSIVE, ¢ THE SUBDIVISION OF BLOCK 34, IN THE
SUBDIVISION OF THAT PART OF THE SOUTH 1/2 OF SEGTION 5, TOWNSHIP 37 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, LYING WEST OF THE CHICAGO, ROCK [SLAND AND
PACIFIC RAILWAY (EXCEPT THAT PORTION OF SAID LOTS FALLING WITHIN WEST 25TH STREET
AS WIDENED) IN COOK COUNTY, ILLINOIS. '

9459 S ASHLAND
PIN: 25-05-324-048

PARCEL 4.

{OTS 38 AND 39 [N THE SUBDIVISION OF LOT 8 IN THE SUBDIVISION OF LOTS 7 AND-2 IN THE
ASSESSOR'S DIVISION OF BLOCK 42 OF SHEFFIELD'S ADDITION TO CHICAGO EXCIEPING FROM
SAID LOT 38 THAT PART WHICH LIES WEST OF A LINE WHICH 1S 50 FEET EAST OF AN FARALLEL
TG THE WEST LINE OF SECTION 28, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

2407-11 NORTH ASHLAND; 1554-56 W FULLERTON
PiN: 14-29-318-024
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EXHIBIT A

Leqgal Description

PARCEL .G

LOTS 24 AND 25 IN BLOCK 413 OF COBE & MCKINNON'S 63RD STREET AND CALIFORNIA AVENUE
SUBDIVISION-OF THE WEST 1/2 OF THE SOUTHEAST /4 OF SECTION 13, TOWNSHIP 38 NORTH,
RANGE 13, EASTAF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

6248-59 S CALIFORNIA
PIN: 19-13-424-031
19-13-424-032

PARCEL &

THE SOUTH 50 FEET (EXCEPT STREETOF LOT 6 IN BLOCK & IN WILLIAM L WALLEN'S EDGEWATER
GOLF CLUB ADDITION TO ROGERS PARK BEING A SUBDIVISION OF THE SOUTHEAST 1/4 OF THE
SOUTHEAST 7/4 OF SECTION 36, TOWNSHIP 41 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL

MERIDIAN, IN COOK COUNTY, ILLINOIS.

§414-6418 N WESTERN
PIN: 10-36-431-022
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EXHIBIT B

Permitted Encumbrances

General Real Estate taxes for 2nd installment 2003 and all subsequent
years.

Encroachment of 2 story building located mainly on lots 9 and 10 onto
‘and East and adjoining by 2.5 feet and of 2 story buiiding located mainty
onthe South portion of lot 11 onto and over the public way West and
adjoiring by .05 feet and onto public alley South and adjoining by about
08 faat = shown on survey by John D Mctiquz dated October 10, 1986.
Encroachmént endorsement approved for loan policy. (Affects parcel 1}

Encroachment ofthe chain link fence onto fand East and adjoining by
about 5 to .6 feet s shown on survey by John D Mctiquz dated October
10, 1986, (Affects pacel 1)

Encroachment of the facetilz of the 3 story buiiding located mainly on the
land onto land South and adjbining a by about a distance of 0.10 feet, of
the metal front onto land South ana adjoining by about 0.22 feet and of the
face tile onto land East and adjoining 2 distance of 0.03 feet as disciosed
by survey by B A Fenger. Encroachmeni endorsement approved for loan
policy. (Affects parcel 4)

Covenants and restriction (but omitting any stch covenant or restriction
hased on race, color, religion, sex, handicap, fariial status or national
origin unless and only to the extent that said covenant (a) is exempt under
chapter 42, section 3607 of the United States Code or (birelates to
handicap but does not discriminate against handicapped-persons),
contained in the plat recorded as document 5305842 which doas not
contain a reversionary or forfeiture clause, relating to location; 1ype, cost,
use, height and construction of buildings to be erected on the lang end
providing that only buildings for use wholly orin part, for business
purposes and constructed of brick, stone or concrete shall be erected on
Devon Avenue and Western Avenue and that these restrictions shall not
prevent the erection of barns, garages or other out buildings for a private
use not nearer than 100 feet to the front of any iot. {(Affects parcel 7)




