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CONSTRUCTION MORTGAGE

THIS CONSTRUCTION MORTGAGE is made this 17th day of June, 2004, by

1301 W. ELMDALE LLC, an lilinois limited liability company (hereinafter referred to as

3 “Mortgagor”), having its principal ‘office at 1936 West Cornelia, Chicago, IL 60657, in
3 favor of DELAWARE PLACE BANK; 74 lllinois banking association, having its principal
~X office at 190 East Delaware Place, Chicago, IL 60611 (hereinafter referred to as

“Mortgagee”).

\‘% WITNESSETH, Mortgagor hereby mortgages, conveys, transfers and grants a
< security interest in the Mortgaged Premises (ao defined herein) to Mortgagee as
gsecurity for (i) the payment of indebtedness in tiie amount of TWO MILLION FIVE

HUNDRED EIGHTY-EIGHT THOUSAND SEVEN._ HUNDRED AND NO/100
($2,588,700.00) DOLLARS lawful money of the United Stsies, to be paid with interest
thereon according to a certain Note (hereafter defined) bearirig.~ven date herewith, and
any amendments, modifications, renewals or replacements thereof; (ii) the
Indebtedness (hereinafter defined); (iii) any other sums of money secured hereby, as
hereinafter provided and (iv) performance of Mortgagor's and Guarantsr (hereafter

defined) obligations under the Loan Documents.

And Mortgagor covenants and represents with Mortgagee as follows:

g § 11 Definitions. Whenever used in this Mortgage, the following terms, when

© ¥ capitalized, shall have the following respective meanings unless the context shall clearly

=& indicate otherwise:

3 b A, “Act’ shall mean the lllinois Mortgage Foreclosure Law, 735 ILCS
5/15-1101, as the same may have been or shall be amended.
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Guarantor and Mortgagee which relates to Mortgagor's construction (rehabilitation) of
the Project on the Mortgaged Premises.

C. “Default Rate” shall mean the Prime Rate plus five percent (5.00%)
per annum. '

D. “Event of Default” shall mean those occurrences described in
paragraph 18.1 hereof.

E. “Fixtures” shall mean all materials, supplies, machinery, equipment,
fittings, struziures, apparatus and other items now or hereafter attached to, installed in
or used in cennection with, temporarily or permanently, the Mortgaged Premises,
including but not'limited to any and all partitions, window screens and shades, drapes,
rugs and otherloor coverings, motors, engines, boilers, furnaces, pipes, plumbing,
cleaning, call and spiwikler systems, fire extinguishing apparatus and equipment, water
tanks, swimming podis, heating, ventilating, plumbing, laundry, incinerating, air
conditioning and air cooling equipment and systems, gas and electric machinery,
appurtenances and equipiicnt, disposals, dishwashers, refrigerators and ranges,
freezers, storm shutters and awnings, telephone and other communication systems and
equipment, security systems anc’ equipment, master antennas and cable television
systems and equipment, whether detached or detachable, and recreational equipment
and facilities of all kinds other than those items owned by tenants of the Mortgaged
Premises or other parties unrelated to Morrgagor or Guarantor.

F. “Full Insurable Value” shail.inean replacement cost, exclusive of
costs of excavation, foundations and footings belew the lowest basement floor, or the
original principal balance on the Note, whichever is grzater. !

G.  “Guarantor’ shall mean individually aiie eollectively the individual(s)
who have executed and delivered that certain Payment and Performance Guaranty of
even date herewith in favor of Mortgagee which, among cuier things, guarantees
~ payment of the Loan and construction of the Project, and their hairs, devisees, legal
representatives and successors and assigns.

H. “Impositions” shall mean all real estate and perscisi property
taxes, water, gas, sewer, electricity, and other utility rates and charges, chargzs for any
easement, license or agreement maintained for the benefit of the Mortgaged Premises,
and all other liens with respect thereto, of any kind and nature whatsoever which at any
time prior to or after the execution hereof may be assessed, levied or imposed upon the

Mortgaged Premises or the rents, issues and profits or the ownership, use, occupancy
or enjoyment thereof.

l. “Indebtedness” shall mean all obligations of Mortgagor or
Guarantor under this Mortgage and the other Loan Documents, and all other obligations
of every kind and description of Mortgagor or Guarantor in favor of Mortgagee, its
successors and assigns, howsoever created, arising or evidenced, whether direct or
indirect, primary or secondary, absolute or contingent, joint or several, fixed or
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otherwise, due or to become due, acquired by discount, howsoever created, evidenced
or arising and howsoever acquired by Mortgagee, as well as any and all renewals and
extensions thereof, including obligations of payment and performance under any
agreements, documents, instruments or writings now or hereafter executed or delivered
by Mortgagor or Guarantor to Mortgagee.

J. “Loan” shall mean the loan as evidenced by the Note and any
renewals, extensions, modifications or amendments to the Note.

K. “Loan Documents” shall mean those documents referred to in the
Loan Agreeinent.

. “Loan Rate" shall mean the Prime Rate floating plus one percent
(1%) per annum/with a five and one-half percent (5.50%) floor.

M.  “Mortgaged Premises” shall mean all of Mortgagor's present or
future estates in the Pruperty, Personalty and Fixtures, together with all of the property,
rights and interests described on attached Exhibit A.

N. “Mortgagee”-shall mean Delaware Place Bank, an lliinois banking
association and its successors and 2ssigns.

0.  “Mortgagor” shall meaii the owner of the Mortgaged Premises.

P. “Note” means that certaliv note which Mortgagor has executed and
delivered to Mortgagee, of even date herewith, wnizrein Mortgagor promises to pay on
or before December 31, 2005 to the order of Mortgagee, TWO MILLION FIVE
HUNDRED EIGHTY-EIGHT THOUSAND SEVEN HUNGRED AND NO/100 DOLLARS
($2,588,700) plus interest as provided in the Note. ‘Intzrest only on the Principal
Balance of the Note shall be computed from the date of initiai funding under the Note at
the Loan Rate and shall be paid monthly in arrears commencii:g on July 1, 2004, and
thereafter on the first day of each succeeding month through and including December
31, 2005. Interest shall accrue on the unpaid principal balance of ‘ne Note from the
date of initial funding of the Note until the Note is paid in full at the LoarRate. A final
balloon payment of all of the Principal Balance of the Note and unpaid intei2st accrued
thereon plus unpaid loan fees shall become due, if not sooner paid ¢ due by
acceleration or otherwise, on December 31, 2005. Notwithstanding the foregoing, after
maturity of the Note or the occurrence and continuation of an Event of Default, the

interest rate shall be increased to the Default Rate until the Note is fully paid. THIS IS A
BALLOON MORTGAGE.

Q. “Permitted Encumbrances” shall mean this Mortgage and other
matters (if any) as set forth in the Schedule of Permitted Encumbrances attached hereto
as Exhibit B and incorporated herein, and the lien and security interests created by the
Loan Documents.

R.  “Personalty” shall mean all of the right, title and interest of
Mortgagor in and to all Fixtures, furniture, furnishings, and all other personal property of
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any kind or character, temporary or permanent, now or hereafter located upon, within or
about the Mortgaged Premises which are necessary for the operation of the Mortgaged
Premises, (excluding personal property owned by tenants in possession), together with
any and all accessions, replacements, substitutions, and additions thereto or therefor
and the proceeds thereof.

S. “Plans and Specifications” shall mean the detailed plans and
specifications for the construction of the Project on the Mortgaged Premises.

T. “Prime Rate” shall mean that rate determined from time to time by
Mortgagee &z its Prime Rate and, in determining interest payable hereon, interest shall
be adjusted Trom time to time as and on the date change is effected in the Prime Rate.
The Prime Rale does not purport to be the most favorable rate offered by Mortgagee to
its borrowers. “iha written statement or notice from Mortgagee as to what the Prime
Rate was on any gieii date shall be conclusive and in the event that Mortgagee should
cease to determine a Frime Rate, the Prime Rate announced by any other Chicago
bank selected by Mortgagec shall be an acceptable substitute therefore. Any change in
the Loan Rate due to a charge in the Prime Rate shall take effect on the date of such
change in the Prime Rate.

U. “Principal Balance” shall mean the unpaid principal balance of the
Note.

V. “Principal Sum” shall m2an TWO MILLION FIVE HUNDRED
EIGHTY-EIGHT THOUSAND SEVEN HIMDRED AND NO/00 DOLLARS

($2,588,700).

W.  “Prohibited Transfer” shall mean a transfer as defined in paragraph
9.1 herein.

X. “Project” shall mean the construction, conversion and rehabilitation
of an apartment building into a twenty (20) unit residential condorainium building on the
Mortgaged Premises in accordance with the plans and specifications which have been
approved by Mortgagee.

Y. “Property” shall mean the real property located in Chicago, Ilinois
and legally described on Exhibit A which is attached hereto and made a part hereof,
together with all of the other property described on attached Exhibit A.

Z “Title Company” shall mean Stewart Title Guaranty Company.

AA. ‘“Lease” shall mean any of the Leases in effect as of the date
hereof.

2.1 Payment of Indebtedness. Mortgagor will pay the indebtedness as
provided in the Note and will otherwise duly comply with the terms thereof.
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3.1 Representations as to the Mortgaged Premises. Mortgagor represents
and covenants that:

A Mortgagor is the holder of the fee simple title to the Mortgaged
Premises subject only to the Permitted Encumbrances; Mortgagor has full legal power,
right and authority to mortgage and convey the Mortgaged Premises; and this Mortgage
creates a valid first lien on the Mortgaged Premises.

B.  Mortgagor is an lllinois limited liability company duly formed, validly
existing and in good standing under the laws of the State of lllinois.

. The execution and delivery of the Loan Documents and the
performance by Mortgagor of its obligations thereunder have been duly authorized by all
necessary acticii 2nd will not violate any provision of law;

D. The execution and delivery of the Loan Documents and the
performance by Morigagor. of its obligations thereunder do not require any consent
under and will not result in-a Lreach of or default under any resolution, indenture, note,
contract, agreement or other instiument to which Mortgagor is a party or is otherwise
subject or bound, and does not ceittravene any provision of applicable law or regulation,.
or any order, decree, writ or injunction or Mortgagor's organizational documents;

E. The construction of the Project pursuant to the Plans and
Specifications and the use and occupancy o the Mortgaged Premises will not violate or
conflict with any applicable law, statute, ordinance. rule, regulation or order of any kind,
including without limitation zoning, building, epvironmental laws, land use, noise
abatement, occupational health and safety or othe'-iaws, any building permit or any
condition, grant, easement, covenant, condition or restriction:

F. Subject only to payment of fees as refiected in the Project Budget
(as defined in the Construction Loan Agreement), all utility” and municipal services
required for the occupancy and operation of the Mortgaged Premises, including, but not

limited to, water supply, storm and sanitary sewage disposal systems, gas. electric and
telephone facilities are presently installed at the Mortgaged Premises ‘and written

permission has been obtained from the applicable utility companies, fedeisi, state and
local regulatory authorities or municipalities to connect the Mortgaged Preinises into
each of said services;

G.  All governmental permits and licenses required by applicable law to
occupy and operate the Mortgaged Premises have been issued (or if not issuable at this
time shall be issued in due course, at the appropriate time) and are in full force;

H. The storm and sanitary sewage dispoéal system, water system and
all mechanical systems of the Mortgaged Premises do (or when constructed will)
comply with all applicable environmental, pollution control and ecological laws,

ordinances, rules and regulations, and the applicable environmental protection agency,
pollution control board and/or other governmental agencies having jurisdiction of the

Mortgaged Premises have issued their permits for the operation of those systems;
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l. Now and when completed in accordance with the Plans and
Specifications, there wilt not be an encroachment upon any building line, set back line,
sideyard line, or any recorded or visible easement (or other easement of which
Mortgagor is aware or have reason to believe may exist) which exists with respect to the

Mortgaged Premises;

J. The Project Budget and the Plans and Specifications are true,
accurate and complete in all respects, containing all details requisite for the construction

with respect to the Mortgaged Premises;

K. Neither Mortgagor nor Guarantor uses trade names or assumed
names in the zonduct of their business, and have not changed their name. No financing
statement (other than any which may have been filed in favor of Mortgagee) covering
the Mortgaged Fremises is on file in any public office or is presently in the possession of
any third party;

L. Mortgagor is and will be the lawful owner of all of the Mortgaged
Premises, free of any and ail liens and claims whatsoever, other than the security
interest hereunder;

M. All information furnished to Mortgagee concerning the Mortgaged
Premises and financial affairs of Nisiigagor or Guarantor, and all other written
information heretofore or hereafter furnistied by Mortgagor or Guarantor to Mortgagee,
is and will be true and correct;

N. All ﬂnancial statements delivered to Mortgagee are true and
correct, and fairly present the financial condition~of Mortgagor and Guarantor.
Mortgagor and Guarantor do not have any contingent natilities not disclosed by said
financial statements, and at the present time there are :ic- unrealized or anticipated
losses from any commitments or obligations of Mortgagor ot-uarantor;

O.  There are no actions, suits or proceedings psnading or threatened,
before or by any court, regulatory or governmental agency, or pub‘ic hoard or body,
against or affecting the Mortgaged Premises or Mortgagor or Guarantor;

P. Mortgagor has not received any notice of, nor has any kiowledge
of any intention to initiate any actions, suits or proceedings pending or threatened by
any regulatory or governmental agency or public board or body to acquire the
Mortgaged Premises by eminent domain or condemnation proceedings;

Q. There are no leases or other use or occupancy agreements
affecting the Mortgaged Premises except those leases and agreements, if any,
previously disclosed in writing to Mortgagee;

R.  The proceeds of the Loan shall be used only for the line items and
cost categories specified in the Project Budget and no substantial change in such line
items or cost categories shall be made without Mortgagee’s prior written consent, which
consent shall not unreasonably withheld or delayed. Until the Loan is paid in full, any
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revenues or income generated from the Mortgaged Premises in excess of operating
costs and expenses to operate the Mortgaged Premises and required payments to be
made under the Loan Documents shall be applied toward the outstanding principal
balance of the Loan;

S. All representations, covenants and warranties contained in the
Loan Documents, to the extent not inconsistent herewith, are hereby incorporated

herein by reference,

T. All representations, covenants and warranties contained herein and
in the other.toan Documents are true and correct in all material respects as of the date
hereof. Morioagor shall not take any action or omit to take any action which shall cause
any representatinns or warranties to become untrue. Mortgagor shall immediately notify
Mortgagee if aitv representations or warranties shall become untrue. Each time
Mortgagee disburses the proceeds of the Loan, such disbursement shall be deemed to
be a recertification of the representations, covenants and warranties contained herein or
in the other Loan Documents. All representations, covenants, and warranties contained
herein and in the other Loar Documents shall be deemed to have been relied on by
Mortgagee notwithstanding any/invastigation made by Mortgagee or on its behalf;

U.  Mortgagor shall pretect, defend, indemnify and hold Mortgagee
harmless from and against all loss, cost. liability and expense, including without
limitation, attorneys’ fees incurred or suffered by Mortgagee as a result of any claim for
a broker's or finder's fee asserted against Mcrtgagee by any person or entity claiming to
have been employed by Mortgagor or anyone claiming by, through or under Mortgagor
in connection with the transaction herein contemplzrzd; and

V. Mortgagor shall at any time or from tirie to time, upon the written
request of Mortgagee, execute, and, if required, record (anypay all fees, taxes or other
expenses relating thereto) all such further documents and d% 2il such other acts and
things as Mortgagee may request to effectuate the transaction heretn contemplated.

4.1 Imposition. Mortgagor shall, subject to the provisions of this Mortgage,
pay all Impositions prior to delinquency and in default thereof Mortgages may, at its
option, pay the same. Any sums paid by Mortgagee on account of Impositons shall
bear interest at the Default Rate.

5.1 Maintenance of Mortgaged Premises; Changes and Alterations.

A Mortgagor shall maintain or cause to be maintained the Mortgaged
Premises in good repair, working order, and condition and make or cause to be made,
when necessary, all repairs, renewals, and replacements, structural, non-structural,
exterior, interior, ordinary and extraordinary. Mortgagor shall refrain from and shall not
permit the commission of waste in or about the Mortgaged Premises and shall not
remove, demolish, alter, change or add to the structural character of any improvement
at any time erected on the Mortgaged Premises without the prior written consent of
Mortgagee, except as hereinafter otherwise provided. ‘
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B. Mortgagor may, in its discretion and without the prior written
consent of Mortgagee, any time and from time to time, remove and dispose of any
Personalty, now or hereafter constituting part of the Mortgaged Premises which
becomes inefficient, obsolete, worn out, unfit for use or no longer useful in the operation
of the Mortgaged Premises or the business conducted thereon, if any, provided
Mortgagor promptly replaces such Personalty with equal or better replacements (if still
reasonably necessary or desirable for the operation of the Mortgaged Premises), with
title to such replacements subject only to the Permitted Encumbrances.

6.1 Insurance.

%.  Mortgagor shall maintain the following insurance coverage with
respect to the Mortgaged Premises:

() “lhsurance against loss of or damage to the Mortgaged Premises by
fir¢ 4ind such other risks, including but not limited to risks insured
against-under extended coverage policies with all risk and
difference’in conditions endorsements and additional optional perils
and vandalism coverage, in each case in amounts at all times
sufficient to prevent Mortgagor from becoming a co-insurer under
the terms of appliceble policies and, in any event, in amounts not
less than one hundred vercent (100%) of the Full Insurable Vaiue
of the Mortgaged Preriises, as determined from time to time;

(i)  Comprehensive general lakility insurance and property liability
coverage against any and il claims (including all costs and
expenses of defending the same)-for bodily injury or death and for’
property damage occurring upon, in _or about the Mortgaged
Premises and the adjoining streets or n2ssageways in amounts not
less than the respective amounts which Morigagee shall from time
to time reasonably require, having regard to the circumstances and
usual practice at the time of prudent owners of .comparable
properties in the area in which the Mortgag ad 'Premises are
located, but in no event in an amount less than ONE/WiLLION AND
NO/100 ($1,000,000.00) DOLLARS relative to the Mortgaged
Premises;

(i)  Builders Risk and Employer's Liability Insurance in at least the
Principal Sum of the Loan. : :

(iv)  Flood insurance if the Mortgaged Premises are located in a flood
hazard area.

(v)  Rental or business interruption insurance in amounts sufficient to
pay, for a period of at least twenty-four (24) months, the rents or
income derived from the Mortgaged Premises.
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(vi)  Such other insurance as is customarily purchased in the area for
similar types of business, in such amounts and against such
insurable risks as from time to time may reasonably be required by
Mortgagee, including but not limited to those amounts required from
contractors and subcontractors under the Construction Loan
Agreement.

B.  Any insurance purchased by Mortgagor relating to the Mortgaged
Premises, whether or not required under this Mortgage, shall be for the benefit of
Mortgagee and Mortgagor, as their interests may appear, and shall be subject to the

provisions «f ihis Mortgage.

C. If Mortgagor fails to keep the Mortgaged Premises insured in
accordance witli 1. requirements of the Loan Documents, Mortgagee shall have the
right, at its option, t¢ nravide for such insurance and pay the premiums thereof, and any
* amounts paid thereori hv-Mortgagee shall bear interest at the Default Rate from the
date of payment.

D. Al policies of insurance required by the Loan Documents shall be
in forms and with companies reasonably satisfactory to Mortgagee, with standard
mortgage clauses attached to or incorpaurated in all policies in favor of Mortgagee and
Mortgagee shall be named as an aaditional insured and as a loss payee where
appropriate, including a provision requirirg that coverage evidenced thereby shali not
be terminated or materially modified withoat thirty (30) days’ prior written notice to
Mortgagee. Such insurance may be provided iei under a blanket policy or policies and
may provide that any loss or damage to the Moifgaged Premises not exceeding
TWENTY-FIVE THOUSAND AND NO/100 ($25,000.50) DOLLARS shall be adjusted by
and paid to Mortgagor and any such loss exceeding TWENTY-FIVE THOUSAND AND
NO/100 ($25,000.00) DOLLARS shall be adjusted by Morgagor and Mortgagee and
paid to Mortgagee and held by Mortgagee in a non-interest beariig escrow account. All
such insurance proceeds shall be applied in accordance with Peragraph 7.1 below, and
any amounts not so applied shall be paid to Mortgagor. -

E. Mortgagor shall deliver to Mortgagee the originals ot ail insurance
policies or certificates of coverage under blanket policies, including ‘renewal or
replacement policies, and in the case of insurance about to expire shall deliver renewal
or replacement policies as to the issuance thereof or certificates in the case of blanket
policies not less than thirty (30) days prior to their respective dates of expiration.

F. Notwithstanding any damage, loss or casualty to the Mortgaged
Premises and in any event, Mortgagor shall continue to pay the principal and interest on
the Note.

G. Wherever provision is made in the Mortgage for insurance policies
to bear mortgage clauses or other loss payable clauses or endorsements in favor of
Mortgagee, or to confer authority upon Mortgagee to settle or participate in the
settlement of losses under policies of insurance or to hold and disburse or otherwise

Construction Mortgage : -9-



0417742352 Page: 10 of 36

UNOFFICIAL COPY

control use of insurance proceeds, from and after the entry of judgment of foreclosure,
all such rights and powers of the Mortgagee shall continue in the Mortgagee as
judgment creditor or mortgagee until confirmation of sale.

7.1 Damage or Destruction.

A.  Incase of any damage to or destruction of the Mortgaged Premises
or any part thereof from any cause whatsoever, other than a Taking (as defined in
Paragraph 15.1), Mortgagor shall promptly give written notice thereof to Mortgagee,
unless such damage or destruction involved less than TWENTY-FIVE THOUSAND
AND NO/14Q ($25,000.00) DOLLARS. In any event, but subject to the provision of
Paragraph 7.1D hereof, Mortgagor shall restore, repair, replace, or rebuild the same or
cause the sarqe' to be restored, repaired, replaced or rebuilt to substantially the same
value, conditicii.ond character as existed immediately prior to such damage or
destruction or with such changes, alterations and additions as may be made at
Mortgagor's election pursuant to Paragraph 5.1. Such restoration, repair, replacement
or rebuilding (herein collectivelv called “Restoration”) shall be commenced promptly and
completed with diligence by Martgagor, subject only to delays beyond the control of
Mortgagor.

B. Subject to Paragiaph 7.1D hereof, all net insurance proceeds
received by Mortgagee pursuant to Paragranh 7.1 shall be made available to Mortgagor
for the Restoration required hereby in the'event of damage or destruction on account of
which such insurance proceeds are paid. (f 3t any time the net insurance proceeds
which are payable to Mortgagor in accordance with the terms of this Mortgage shall be
insufficient to pay the entire cost of the Restcraton, Mortgagor shall immediately
deposit the deficiency with Mortgagee. I[n such arevent, Mortgagee shall make all
payments from Mortgagor's own funds to the contractcr making such Restoration until
the amount of said deficiency has been satisfied; therealer, Mortgagee shall make
subsequent payments from the insurance proceeds to Morngacor or to the contractor,
whichever is appropriate. All payments hereunder shall be made only upon a certificate
or certificates of a supervising architect appointed by Mortgagor-and reasonably
satisfactory to Mortgagee that payments, to the extent approved by such supervising
architect, are due to such contractor for the Restoration, that the Mortgaged Premises
are free of all liens of record for work labor or materials, and that the work ‘conforms to
the legal requirements therefor.

C. Upon completion of the Restoration, the excess net insurance
proceeds, if any, shall be paid to Mortgagor.

D. If an Event of Default shall occur, or if in Mortgagee’s reasonable
estimation the Restoration shall not be completed prior to the maturity of the Note, then,
upon thirty (30) days' notice from Mortgagee to Mortgagor, all insurance proceeds
received by Mortgagee may be retained by Mortgagee and applied in payment of the
mortgage indebtedness and to any excess repaid to or for the account of Mortgagor.

Construction Mortgage -10 -
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8.1 Indemnification. Mortgagor agrees to indemnify and hold Mortgagee
harmless from any and all claims, demands, losses, liabilities, actions, lawsuits and
other proceedings, judgments, awards, decrees, costs and expenses (including
reasonable attorney's fees), arising directly or indirectly, in whole or in part, out of the
acts and omissions whether negligent, willful or otherwise, of Mortgagor, or any of its
officers, directors, agents, subagents, or employees, in connection with this Mortgage or
the other Loan Documents or as a result of: (i) ownership of the Morigaged Premises or
any interest therein or receipt of any rent or other sum therefrom; (i) any accident, injury
to or death of persons or loss of or damage to property occurring in, on or about the
Mortgaged Premises or any part thereof or on the adjoining sidewalks, curbs, vaults and
vault space, if any, adjacent parking areas, streets or ways; (i) any use, non-use or
condition of ine Mortgaged Premises or any part thereof or the adjoining sidewalks,
curbs, vaults and-vault space, if any, the adjacent parking areas, streets or ways,; (iv)
any failure on ihe part of Mortgagor to perform or comply with any of the terms of this
Mortgage; (v) the periormance of any labor or services or the furnishing of any materials
or other property with ‘espect to the Mortgaged Premises or any part thereof or (vi)
Mortgagee being the holder of the Note or Mortgagee under the Mortgage or the
exercise of any of Mortgagee's rights under the Loan Documents except such claim
arising out of Mortgagee’s negligence or willful misconduct. Any amounts payable to
Mortgagee under this Paragraph ‘which are not paid within ten (10) days after written
demand therefor by Mortgagee shai-b=ar interest at the Default Rate. The obligations
of Mortgagor under this paragraph shall saivive any termination or satisfaction of this
Mortgage.

9.1  Prohibited Transfer. Due_on Sai¢ -~ Mortgagor shall not create, effect,
contract for, agree to, consent to, suffer, or peimit any conveyance, sale, lease,
assignment, transfer, grant of security interest, or-other-encumbrance or alienation of
any interest in the following properties, rights or interests without the prior written
consent of Mortgagee (“Prohibited Transfer”):

A. the Mortgaged Premises or any part thereo™or interest therein,
excepting only sales-or- other dispositions of Personalty pursuant ‘c. paragraph 5.1

herein;

B. any membership or ownership units in Mortgagor or arny change in
the management committee or manager of such limited liability company;

in each case whether any such Prohibited Transfer is effected directly, indirectly,
voluntarily or involuntarily, by operation of law or otherwise; provided, however, that the

foregoing provisions of this Paragraph 9.1 shall not apply (i) to this Mortgage, and (ii) to
the lien of current taxes and assessments not in default.

10.1 Priority of Lien: After-Acquired Property.

A. Subject to the Permitted Contests granted under Paragraph 28.1,
Mortgagor will keep and maintain the Mortgaged Premises free from all liens for moneys
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due and payable to persons supplying labor for and providing materials used in the
construction, modification, repair or replacement of the Mortgaged Premises.

B. In no event shall Mortgagor do or permit to be done, or permit to do
or permit the omission of any act or thing the doing or omission of which would impair
the lien of this Mortgage. Mortgagor shall not initiate, join in or consent to any change in
any private restrictive covenant, zoning ordinance or other public or private restriction or
agreement affecting or changing the uses which may be made of the Mortgaged
Premises or any part thereof without the express written consent of Mortgagee. It is
the desire of the parties (unless a contrary interest is manifested by Mortgagee in a duly
recorded document) that the lien of this Mortgage shall not merge in fee simple title to
the Mortgaged Premises regardless if Mortgagee shall acquire any additional or other
interests in or'to the Mortgaged Premises or ownership thereof.

C. ~Ait.property of every kind acquired by Mortgagor after the date
hereof which, by the terns hereof, is required or intended to be subjected te the lien of
this Mortgage shall, immediately upon the acquisition thereof by Mortgagor, and without
any further mortgage, conveyance, assignment or transfer, become subject to the lien
and security of this Mortgage.| Nevertheless, Mortgagor will do such further acts and
execute, acknowledge and delver such further conveyances, mortgages, loan
documents, financing statements ‘and” assurances as Mortgagee shall reasonably
require for accomplishing the purpose cf this Mortgage.

11.1 Mechanics' Liens and Contest [fhareof. Mortgagor will not suffer or permit
any mechanics' lien claims to be filed or ottieivise asserted against the Mortgaged
Premises or any funds due any contractor and wiil-immediately discharge the same in
case of the filing of any claims for lien or proceedings for the enforcement thereof.

12.1  Settlement of Mechanics’ Lien Claims. If Meitgagor or Guarantor shall fail
promptly either (1) to discharge, or (2) to contest claims asserted in the manner
provided in Paragraph 28.1 or having commenced to contest the same, shall fail to
prosecute such contest with diligence, or upon adverse conclusion-of 2ny such contest,
to cause any judgment or decree to be satisfied and lien to be released, ‘hen and in any
such event Mortgagee may, at its election (but shall not be required 10}, procure the
release and discharge of any such claim and any judgment or decree thereon and,
further, may in its sole discretion effect any settlement or compromise of the same, or
may furnish such security or indemnity to the Title Company and any amount so
expended by Mortgagee, including premiums paid or security furnished in connection
with the issuance of any surety company bonds, shall be deemed to constitute
additional indebtedness secured hereby which shall bear interest at the Default Rate
until paid. In settling, compromising or discharging any claims for lien, Mortgagee shall
not be required to inquire into the validity or amount of any such claim.

13.1 Proceedings. If any proceedings are filed or are threatened to be filed
seeking to (a) enjoin or otherwise prevent or declare invalid or unlawful the construction,
occupancy, maintenance or operation of the Mortgaged Premises or any portion
thereof; (b) adversely affect the validity or priority of the liens and security ‘interest
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granted Mortgagee hereby; or (c) materially adversely affect the financial condition of
Mortgagor or Guarantor, then Mortgagor will notify Mortgagee of such proceedings and
within five (5) business days following Mortgagor's or Guarantor's notice of such
proceedings, and Mortgagor will cause such proceedings to be contested in good faith,
and in the event of any adverse finding or decision, prosecute all allowable appeals
therefrom. Mortgagor will, without limiting the generality of the foregoing, resist the
entry or seek the stay of any temporary or permanent injunction that may be entered,
and use its best efforts to bring about a favorable and speedy disposition of all such
proceedings.

14.1./ Restrictive Covenants/Recording. Mortgagor will comply with all restrictive
covenants affzcting the Mortgaged Premises. Mortgagor will not record or permit to be
recorded any dozument, instrument, agreement or other writing against the Mortgaged
Premises without #i=nrior written consent of Mortgagee.

15.1 Condemr:alion.

A The teriii* Taking” as used herein shall mean a taking of all or part
of the Mortgaged Premises urnider the power of condemnation of eminent domain.
Promptly upon the receipt by Morigagor of notice of the institution of any proceeding for
the Taking of the Mortgaged Premiszsor any part thereof, Mortgagor shall give written
notice thereof to Mortgagee and Moitgyagee may, at its option, appear in any such
proceeding. Mortgagor will promptly give (o Mortgagee copies of all notices, pleadings,
awards, determinations and other papers received by Mortgagor in any such
proceeding. Mortgagor shall not adjust or compromise any claim for award or other
proceeds of Taking without having first given at least thirty (30) days' written notice to
Mortgagee of the proposed basis of adjustment or ccripromise and without first having
received the written consent thereto of Mortgagee. Auy award of other proceeds of
Taking, after allowance for expenses incurred in connection therewith, are herein
referred to as “Condemnation Proceeds”.

: B. .In the event of Taking of all or substantially‘ali of the Mortgaged
Premises, or Taking of less than all or substantially all of the Mortgaged Premises and
the Mortgaged Premises are not susceptible to restoration, the Condemnatizin Proceeds
shall be paid to Mortgagee and applied to payment of the mortgage indebtecness.

C. Subject to subparagraph 15.1D below, in the event of a Taking of
less than all or substantially al! of the Mortgaged Premises which leaves the Mortgaged
Premises susceptible and suitable to restoration, the Condemnation Proceeds shall be
applied as follows: (i) if the Condemnation Proceeds shall amount to TWENTY-FIVE
THOUSAND AND NO/100 ($25,000.00) DOLLARS or less, such amount shall be paid
" to Mortgagor for application by Mortgagor to the repair or restoration to the extent
practicable for any damage to the Mortgaged Premises resulting from the Taking, and
(i) if the Condemnation Proceeds shall amount to more than TWENTY-FIVE
THOUSAND AND NO/100 ($25,000.00) DOLLARS such amount shali be paid to
Mortgagee and held by Mortgagee in a non-interest bearing escrow account, and shall
be applied to reimburse Mortgagor for such repair or restoration in conformity with and
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subject to the conditions specified in Paragraph 7.1 hereof relating to damage or
destruction. In either of the foregoing events Mortgagor, whether or not the
Condemnation Proceeds which are applicable thereto shall be sufficient for the purpose,
shall promptly repair or restore the Mortgaged Premises as nearly as practicable to
substantially the same value, condition and character as existed immediately prior to the
Taking, with such changes and alterations as may be made at Mortgagor's election in
conformity with Paragraph 5.1 hereof and as may be required by such taking. -

D. If an Event of Default shall occur, or if in Mortgagee’s reasonable
estimation Restoration of the Mortgaged Premises shall not be completed prior to the
maturity of in= Note, any Condemnation Proceeds shall be retained by Mortgagee and,
at its option, zpplied in payment of the mortgage indebtedness.

16.1 Right to Inspect. Mortgagee, its agents and representatives, may at all
reasonable times ma%e, such inspections of the Mortgaged Premises as Mortgagee may
deem necessary or desi:able.

17.1 Books and Recrids; Financial Statements.

A. Mortgagor shaii, maintain or cause to be maintained books of
account and records relating to the Morigaged Premises and operation thereof, which
books of account and records shall, at'’zll reasonable times, be open to the inspection of
Mortgagee and its accountants and other July authorized representatives of Mortgagee.
Mortgagor shall enter in such books of accoun: and records on a timely and consistent
basis full, true and correct entries in accordansce with generally accepted accounting
principles, consistently applied, of all dealings” @nd transactions relative to the
Mortgaged Premises.

B. As soon as practicable after the end of eursh fiscal year of Mortgagor,
and in any event not more than ninety (90) days after the <nd of each fiscal year,
Mortgagor or Guarantor shall submit and deliver to Mortgagee a balance sheet,
statement of income and expenses and statement of change in financial position with
" respect to the Mortgaged Premises, together with state and federal tex riturns for each
Guarantor, plus a budget for the next year. In addition, Mortgagor is requized to submit
quarterly operating statements for the Mortgaged Premises, including & 4ent roll. In
addition, Mortgagor is required to submit quarterly operating statements for the
Mortgaged Premises, including a rent roll. Mortgagor hereby agrees to furnish to
Mortgagee on an annual basis on or before [July 1] of each year during the term of the
Loan updated personal financial statements for Mortgagor prepared in a format
reasonably acceptable to Mortgagee. In addition, Mortgagor hereby agrees to furnish to

Mortgagee on an annual basis federal income tax returns within thirty (30) days of filing
of such federal income tax returns.

18.1 Events of Default. If the occurrence of any one or more of the following
events (“Events of Default”) shall occur, to wit.
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A failure of Mortgagor to make payment on or before ten (10} days
after the date any payment of principal or interest is due under the Note;

B. subject to Paragraph 28.1 herein, if Mortgagor fails to make prompt
payment of any Impositions;

C.  unless otherwise specified in this Section 18.1, failure of Mortgagor
to perform or observe, within thirty (30) days after written notice from Mortgagee to
Mortgagor, any other condition, covenant, term, agreement or provision required to be
performed or observed by Mortgagor, under this Mortgage;

D.  failure of Mortgagor or Guarantor to perform or observe, after the
applicable notice and cure period, if any, any condition, covenant, term, agreement or
provision requir:d to be performed or observed by Mortgagor or Guarantor under any
other Loan Documierit-or the occurrence of an “Event of Default” (as defined in the other
Loan Documents) uncer any of the other Loan Documents;

E. failure <t Ivibrtgagor to make payment on or before ten (10) days
after the date any payment of a:iy !ndebtedness is due;

F. any representacon, warranty or other information made or furnished
to Mortgagee by Mortgagor or Guarariur shall prove to have been false or incorrect in
any material respect when made;

G. if Mortgagor or Guarantor shall make a general assignment for the
benefit of creditors, or shall state in writing or by public announcement its, their, his or
her inability to pay its, their, his or her debts as they become due, or shall file a petition
in bankruptcy, or shall be adjudicated a bankrupt, or irisclvent, or shall file a petition
seeking any reorganization, arrangement, compositici, readjustment, liquidation,
dissolution or similar relief under any present or future statuiz, law or regulation, or shall
file an answer admitting or not contesting the material allegatioiis ¢i a petition against it,
them, him or her in any such proceeding, or shall seek or consentto or acquiesce in the
appointment of any trustee, receiver or liquidator of Modgagor or (Guarantor or any
material portion of its, their, his or her assets;

H. if, within ninety (90) days after the commencemeni of any
proceeding against Mortgagor or Guarantor seeking any reorganization, arrangement,
composition, readjustment, liquidation, dissolution or similar relief under any present or
future statute, law or regulation, such proceeding shall not have been dismissed, or if,
within ninety (90) days after the appointment of any trustee, receiver or liquidator of
Mortgagor or Guarantor or any material portion of its, their or his assets, such
appointment shali not have been vacated;

l. entry against Mortgagor or Guarantor of any judgment which in the
reasonable exercise of Mortgagee's judgment may materially affect Mortgagor's or
Guarantor’s ability to repay the Indebtedness;
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J. dissolution, merger or consolidation of Mortgagor or Guarantor or
sale, transfer, lease or other disposition of substantially all of the assets of Mortgagor or
Guarantor or death of any Guarantor;

K.  the making of any levy, seizure, or attachment upon the Mortgaged
Premises;

L. failure of Mortgagor to fully comply with the requirements of any
governmental agency or authority within sixty (60) days after notice of such
requirements, if, in the reasonable exercise of Mortgagee's judgment such failure to
comply wi'i" materially affect Mortgagor's or Guarantor's ability to repay the
Indebtednessor to complete construction of the improvements to the Mortgaged
Premises;

M. ‘e occurrence of a Prohibited Transfer;

N. any material adverse change in Mortgagor's or Guarantors
financial condition;

O. disapproval by-Mortgagee of any construction work and failure of
Mortgagor to correct such work to the satisfaction of Mortgagee within thirty (30) days
or, if necessary, such longer period & required, which is necessary to correct such
work, provided Mortgagor or Guarantor has commenced to correct such work within the
thirty (30) day period;

P. a discontinuance of the construction of the Project for a period of
twenty (20) consecutive days unless otherwise approved by Mortgagee other than a
discontinuance resulting from strikes, work stoppages, acis of God, adverse weather
conditions. or other occurrences beyond the control of Morigagor or in any event, any
delay in construction of the Project, regardless of cause, the iesult of which may be, in
Mortgagee's sole judgment, that the construction of the Project il not be completed in
accordance with the Construction Schedule (as defined in the) Construction Loan
Agreement);

Q. the existence of any collusion, fraud, dishonesty or bad-faith by or
with the acquiescence of Mortgagor or Guarantor, which in any material way afects the
obligations of Mortgagor or Guarantor to Mortgagee as evidenced by the Loan
Documents;

R.  if Mortgagor or Guarantor is enjoined, restrained or in any way
prevented by court order from performing any of their obligations under this Mortgage or
under the other Loan Documents;

S.  termination of the Construction Contract (as defined in the
Construction Loan Agreement) or the Architect's Contract (as defined in the
Construction Loan Agreement) without Mortgagee’s prior written consent;
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T. failure of Mortgagor to cause Guarantor to maintain with
Mortgagee, until the Indebtedness has been paid in full all of Mortgagor's or
Guarantor's development, management or operating company’s bank accounts which
relate to the ownership, management or operation of the Mortgaged Premises;

U. failure by Mortgagor or Guarantor to subsequently fulfill any Loan
Opening requirements postponed by Mortgagee at the time of the disbursement of the
Loan proceeds;

V. if Mortgagor shall make a further assignment of the rents, issues or
profits of th= Mortgaged Premises, or any part thereof, without the prior written consent
of Mortgagee:

W, death, judicially adjudicated incompetency, or conviction of a felony
of any Guarantor,

X. if i the reasonable exercise of its judgment, Mortgagee deems
itself insecure, and, withinfiity (30) days after written notice by Mortgagee to
Mortgagor of such insecurity, Morigagor has failed to make Mortgagee secure in the
reasonable exercise of Mortgagee's judgment.

Y. any claim or actior is brought against Mortgagee arising out of the
obligations of Mortgagor or Guarantor (o Mortgagee as evidenced by the Loan
Documents;

Z the making of any levy, seizuie, er attachment upon the Mortgaged
Premises;

AA. if Mortgagor or Guarantor (a) becores subject at any time during
the term of the Loan to any law, regulation, or list of any goveirment agency (including,
without limitation, the U.S. Office of Foreign Asset Control list;that prohibits or limits
Mortgagee from making any advance or extension of credit to Mottgagor or Guarantor
or from otherwise conducting businéss with Mortgagor or Guarantor, jor (b) fails to
provide documentary and other evidence of Mortgagor's or Guarantor's icentity as may
be requested by Mortgagee at any time to enable Mortgagee to verify Mortaagor's or
Guarantor's identity or to comply in all material respects with any applicab'e, law or
regulation, including, without limitation, Section 326 of the USA Patriot Act of 2001, 31
U.S.C. Section 5318;

_ BB. the occurrence of a default or an event of default by the Landlord
* under any of the Leases in effect as of the date hereof or an event, which with the
passage of time or giving of notice, or both, would constitute a default or an event of
default by Landlord under the Leases;

CC. the occurrence of a default or an event of default by the Seller
under any of the Sales Contracts, in effect during the Term, which with the passage of

time or giving of notice, or both, would constitute a default or an event of default by
Seller under the Sales Contracts;
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then, at any time thereafter, at the sole option of Mortgagee, without further notice to
Mortgagor, the Principal Balance, and all accrued interest thereon together with any

other sums due under the Loan Documents shall become immediately due and payable
without presentment, demand, notice or protest of any kind, all of which are expressly
waived by Mortgagor. After any such Event of Default, Mortgagee may institute, or
cause to be instituted, proceedings for the realization of its rights under this Mortgage or
the other Loan Documents.

19.1 Rights, Powers and Remedies of Mortgagee.

A If an Event of Default shall occur, Mortgagee may, at its election
and to the exizit permitted by law.

(i) Cxercise any and all of Mortgagee's available remedies against
Mgrtgagor, whether at law or in equity, including without limitation,
the right to foreclose the lien of this Mortgage or any remedy
availab'c to Mortgagee under the other Loan Documents;

(i) Make applcaion for the appointment of a receiver for the
Mortgaged Fremises whether such receivership be incident to a
proposed sale (of the Mortgaged Premises or otherwise, and
Mortgagor hereby consents to the appointment of such receiver
and agrees not to (oppose any such appointment.  Further,
Mortgagor agrees that Niotgagee shall be appointed the receiver
without bond or surety of (he Mortgaged Premises at Mortgagee's
option.

B. Mortgagee may, without order of Codrt or notice to or demand upon
Mortgagor, take possession of the Mortgaged Premises. Should Court proceedings be
instituted, Mortgagor hereby consents to the entry of an orde:-by agreement to effect
and carry out the provisions of this subparagraph. Whil¢ i’ possession of the
Mortgaged Premises, Mortgagee shall also have the following powers: o

(i) To collect the rents and manage, lease, altei 2nd- repair the
Mortgaged Premises, cancel or modify existing ieuses, obtain
insurance and, in general, to the extent permitted by applicable law,
have all powers and rights customarily incident to absolute
ownership; and

(i)  To pay out of the rents so collected the management and repair
charges, taxes, insurance, commissions, fees and all other
expenses and, after creating reasonable reserves, apply the
balance (if any) on account of the indebtedness secured hereby.

(i) In addition to any provision of this Mortgage authorizing the
Mortgagee to take or be placed in possession of the Mortgaged
Premises, or for the appointment of a receiver, Mortgagee shall
have the right, in accordance with Sections 5/15-1701 and 5/15-

Construction Mortgage -18 -



0417742352 Page: 19 of 36

UNOFFICIAL COPY

1702 of the Act, to be placed in possession of the Mortgaged
Premises or at its request to have a receiver appointed, and such
receiver, or Mortgagee, if and when placed in possession, shall
have, in addition to any other powers provided in this Mortgage, all
rights, power, immunities, and duties as provided for in Sections
5/15-1701 and 5/15-1703 of the Act.

C. Mortgagee may remain in possession of the Mortgaged Premises,
in the event of a foreclosure, until the foreclosure sale and thereafter until the later of (i)
delivery and recording of the deed which was issued pursuant to the foreclosure sale to
the successiul bidder at the foreclosure sale or (ii) expiration of all of Mortgagor's right,
title and interzst in the Mortgaged Premises including termination of all appeals from the
order entered ir the proceeding to foreclose this Mortgage. Mortgagee shall incur no
liability for, and"Mortgagor shall not assert any claim or recoupment as a result of any
action taken while Muiiqagee is in possession of the Mortgaged Premises, except only
for Mortgagee's own gross negligence or willful misconduct. In the event no foreclosure
proceedings are commenaedd, Mortgagee may remain in possession as long as there
exists an Event of Default.

D. In order to faciliiate Mortgagee’s exercise of the rights, powers and
remedies granted herein or unde: 'be other Loan Documents effective after the
occurrence of an Event of Default and while the Event of Defauit is continuing,
Mortgagor hereby irrevocably appoints Mortgagee its true and lawful attorney to act in
its name and stead for the purpose of efiectuating any rights, powers or remedies
granted to Mortgagee under the Loan Doclrients and to execute and deliver all
documents and instruments as Mortgagee shall‘dzem necessary and appropriate to
effectuate such rights, powers and remedies. —otwithstanding the foregoing, if
requested by Mortgagee or.any purchaser from Mortgzgee, Mortgagor shall ratify and
confirm such actions by executing and delivering to Morigagee or such purchaser all
appropriate documents and instruments as may be desigrated in such request.
Further, Mortgagor agrees that Mortgagee may be a purchaser, of the Mortgaged
Premises or any part thereof -or any interest therein at any foreciosure sale, and may
apply upon the purchase price the indebtedness secured hereby.

E. The proceeds of any sale of the Mortgaged Premises or part
thereof or any interest therein and all amounts received by Mortgagee by reacni of any
holding, operation or management of the Mortgaged Premises or any part thereof,
together with any other moneys at the time held by Mortgagee, shal! be applied in the
following order to the extent that funds are so available:

(i) First, to the payment of the costs and expenses of foreclosing this
Mortgage and taking possession of the Mortgaged Premises and of
holding, using, leasing, repairing, improving and selling the same,
including, without limitation, (a) trustees’ and receivers’ fees, (b)
court costs, (c) reasonable attorneys’ and accountants’ fees, (d)
costs of advertisements, (e) all other costs and expenses incurred
by Mortgagee in connection with Mortgagee exercising Mortgagee’s
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rights hereunder, including without limitation, title commitments and
policies, appraiser’s fees and expenses of documentary and expert
evidence and similar data and assurances with respect to title as
Mortgagee may deem to be reasonably necessary either to
prosecute the foreclosure suit or to evidence to bidders at any
foreclosure sale, and (f) the payment of any and all Impositions,
liens, security interests or other rights, titles or interests equal or
superior to the lien and security interest of this Mortgage (without in
any way implying Mortgagee’s prior consent to the creation
thereof). All of the foregoing costs and expenses shall be secured

by the lien of this Mortgage, shall be immediately due and payable,
shall bear interest at the Default Rate from the date of

disbursement by Mortgagee of such funds until paid in full and may
An estimated by Mortgagee and may be expended after the entry of
- the foreclosure judgment.

(i)  Second; to the payment of all amounts, other than the Principal
Balance -and_accrued but unpaid interest, which may be due to
Mortgagee "under the Loan Documents together with interest
thereon as previded therein;

(i)  Third, to the payment of all accrued but unpaid interest due on the
Note;

(iv)  Fourth, to the payment of Friricipal Balance of the Note;

(v)  Fifth, to the extent funds are svailable therefor out of the sale
proceeds or the rents and, to the axtent known by Mortgagee to
Mortgagor or any other party entitled irereto.

201 Right of Mortgagee to Make Advances to Cure Nioitaagor's Defaults. In
the event that Mortgagor or Guarantor shall fail to perform ans' of Mortgagor's or
Guarantor's obligations, covenants, promises,or agreements contained herein of in the
other Loan Documents, Mortgagee may (but shall not be required to) afr five (5) days
notice to Mortgagor, unless such notice could result in damage or loss in value to
Mortgagee's security under the Loan Documents perform any of such cavenants,
obligations, promises and agreements, and any amounts expended by Mortgagee in 80
doing shall constitute additional Indebtedness hereunder and under the other Loan
Documents, shali be immediately due and payable and shall bear interest at the Default
Rate.

211 Change in Tax Laws. If, pursuant to the laws of the United States of
America, or any state or municipality having jurisdiction over Mortgagee, Mortgagor or
the Mortgaged Premises, any tax is imposed or becomes due in respect of the issuance
of the Note or the recording of this Mortgage, Mortgagor shall pay such tax in the
manner required by such law. In the event that any law, statute, rule, regulation, order
or court decree has the effect of deducting from the value of the Mortgaged Premises
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for the purpose of taxation any lien thereon, or imposing upon Mortgagee the payment
of the whole or any part of the taxes required to be paid by Mortgagor, or changing in
any way the laws relating to the taxation of mortgages or debts secured by the
mortgages or the interest of Mortgagee in the Mortgaged Premises, or the manner of
coliection of taxes, so as to effect this Mortgage, the indebtedness hereby secured or
Mortgagee, then, and in such event, Mortgagor, upon demand by Mortgagee, shall pay
such taxes, or reimburse Mortgagee thereof on demand and any amounts paid thereon
by Mortgagee shall bear interest at the Default Rate, unless Mortgagee determines, in
Mortgagee's sole and exclusive judgment, that such payment or reimbursement by
Mortgagor is unlawful; in which event the indebtedness hereby secured shall be due
and payab!a within thirty (30) days after written demand by Mortgagee to Mortgagor.

22.1 Woaivers. To the e)dent permitted under applicable law,

A. “Except as otherwise specifically provided for herein, Mortgagor and
Mortgagee shall have ihe benefit of all of the provisions of the Act, including all
amendments thereto whiciimmay become effective from time to time after the date
hereof. In the event any provision of the Act which is specifically referred to herein may
be repealed, Mortgagee shall have the benefit of such provision as most recently
existing prior to such repeal, as thiouah the same were incorporated herein by express
reference.

B. Mortgagor acknowlecges that the Mortgaged Premises does not
constitute agricuitural real estate, as said terin 's defined in Section 5/15-1201 of the Act
or residential rea! estate as defined in Sectiori 5/15-1219 of the Act. Pursuant to
Section 5/15-1601(b) of the Act, Mortgagor herchy waives any and all right of
redemption.

C. Mortgagor hereby waives any rignt o reinstate the Loan as
provided in Section 5/15-1602 of the lllinois Mortgage Foreciosure Law, 735 ILCS 5/15-
1101. : :

D.  Mortgagor hereby waives the benefit of all appraisernent, valuation,
stay, or extension laws now or hereafter in force and all rights of mais*alling in the
event of any sale hereunder of the Mortgaged Premises or any part thereof or any
interest therein. -

E. Mortgagor hereby waives the benefit of any rights or benefits
provided by the Homestead Exemption laws, if any, now or hereafter in force.

23.1 Remedies are Cumulative. Each right, power and remedy of Mortgagee
now or hereafter existing at law or in equity shall be cumulative and concurrent and
shall be in addition to every right, power and remedy provided for in the Loan
Documents, and the exercise of any right, power or remedy shall not preclude the
simultaneous or later exercise of any other right, power or remedy.

24.1 Compromise of Action. Any action, suit or proceeding brought by
Mortgagee pursuant to the Loan Documents, or otherwise, and any claim made by
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Mortgagee under the Loan Documents, or otherwise, may be compromised, withdrawn
or otherwise settled by Mortgagee without any notice to or approval of Mortgagor,

except as otherwise provided in this Mortgage.

251 No Waiver. No delay or failure by Mortgagee to insist upon the strict
performance of any term hereof or of the Note or of any of the other Loan Documents or
to exercise any right, power or remedy provided for herein or therein as a consequence
of an Event of Default hereunder or thereunder, and no acceptance of any payment of
the principal, interest or premium if any, on the Note during the continuance of any such
Event of Default, shall constitute a waiver of any such term, such Event of Default or
such right, juwer or remedy. The exercise by Mortgagee of any right, power or remedy
conferred upsi it by this or any other Loan Document or by law or equity shall not
preciude any Gther or further exercise thereof or the exercise of any other right, power
or remedy. No-waiver of any Event of Default hereunder shall affect or alter this
Mortgage, which shatcentinue in full force and effect with respect to other then existing

or subsequent Events ‘of Refault.

26.1 Further Assurances. Mortgagor, at its expense, will execute, acknowledge
and deliver such instruments ard take such actions as Mortgagee from time to time may
reasonably request to carry out tre intent and purpose of this Mortgage and the other
Loan Documents.

271 Defeasance. If Mortgagor ¢hal. pay in full the principal and interest due
under the Note and other Loan Documents in’accordance with the terms thereof, and
Mortgagee shall have no further obligations to‘dishurse the proceeds of the Note, then
Mortgagee, upon written request and at the expeiise of Mortgagor, shall execute and
deliver to Mortgagor such instruments as shall be_rcquired to evidence of record the
satisfaction of this Mortgage and the lien hereof.

28.1 Permitted Contests.

A.  Mortgagor may contest, at its own expense, by appropriate legal
actions or proceedings conducted in good faith and with ali due diligence, the amount,
validity or enforceability in whole or in part of any Imposition or lien theree: = the validity
of any instrument of record affecting the Mortgaged Premises or any-part thereof,
provided that:

(i) Such legal actions or proceedings are promptly commenced after
Mortgagor receives notice of the lien or charge; and

(i) Mortgagor's legal counsel forwards to Mortgagee and Mortgagee’s
legal counsel, on a quarterly basis, detailed status reports
describing the nature of the action or proceeding; the progress of

such action or proceeding to date; describing pleadings filed and
any settlement negotiations; evaluating- the likelihood of an

unfavorable outcome and estimating the amount or range of
possible loss; and -
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(i) No adverse judgment, decree or other final adjudication be entered
or rendered against Mortgagor, and

(iv)  Mortgagor sets aside on its books adequate reserves, and

(v)  Neither Mortgagor nor Mortgagee would be in any danger of any
additional civil or criminal liability for failure to comply therewith; and

(vij The Title Company issues its endorsement insuring against the
claim or lien in a manner satisfactory to Mortgagee.

3. In the event that such legal actions or proceedings are not diligently
concluded o recolved after Mortgagor received notice of the lien or charge, then, at the
sole option of Woitgagee, Mortgagee shall have those rights set forth in Paragraphs
18.1 and 19.1 heremn

20.1 Amendment This Mortgage cannot be amended, modified or terminated
orally, but may only be amerded, modified or terminated pursuant to written agreement
between Mortgagor and Morigacee.

30.1 Taxand Insurance Escrow.

A.  Upon the occurrence of an Event of Default, at Mortgagee’s sole
election, Mortgagor shall be required to (. pay Mortgagee monthly, in addition to each
monthly payment required under the Note, 2 amount equal to 1/12th of the annual
amount reasonably estimated by Mortgagee to we-sufficient to enable Mortgagee to pay
all Impositions, (i) pay Mortgagee monthly /42t ¢f the annual insurance premiums
necessary to maintain the insurance policies required pursuant to Paragraph 6.1A
hereof, (iii) pay Mortgagee the amount of all Impositions accrued but not due as of the
date that this Paragraph becomes operative, and (iv) pay WMartgagee such sums as may
be necessary, from time to time, to make up any deficiency-in-ihe amount required to
fully pay all annual Impositions and insurance premiums.

B. It is expressly understood that all amounts set_forth in this
Paragraph 30.1 shall be held by Mortgagee in an escrow account whicli 4oes not bear

interest.

311 Notices. Any notice, demand, request or other communication desired to
be given or required pursuant to the terms hereof shall be in writing and shall be
delivered by personal service or sent by registered or certified mail, return receipt
requested, postage prepaid, or by a nationally recognized overnight express courier,
freight prepaid, addressed as follows or to such other address as the parties hereto may
designate in writing from time to time:

Mortgagor: 1301 W. Elmdale, L.L.C.
3514 N. Paulina
Chicago, IL 60657
Attention: Jill Adams
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To Guarantors:

Abby Poiin
8720 N. Keeler Avenue
Chicago, lllinois 60076

Jeffrey Weinberg

3514 North Paulina
Chicago, lilinois 60657

Jill Adams
1936 West Cornelia
Chicago, llinois 60657

Will2m Buzogany
17 N. hiume Street
Park Ridge, lllinois 60068

with copy to: Veverka, Rosen & Haugh
Suite 900
180 North Michigan Avenue
Chicago, lllinois 60601
Attention: E. Charles Jiongco, £5q.

Mortgagee: Delaware Place Bank
190 E. Delaware Place
Chicago, IL 60611
~ Attn: Joseph M. Haugh

with copy to: Pugh, Jones, Johnson & Quandt, P.C.
Suite 3400
180 N. LaSalle Street
Chicago, lllinois 60601
Attention: LaVon M. Johns, Esq.

Any such notice, demand, request or other communication shall be deemed given when
personally delivered or if mailed three days after deposit in the mail or if delivered by a
nationally recognized overnight express courier, freight prepaid, the next business day
after delivery to such courier.

321 Expense of Enforcement. When the indebtedness hereby secured shalll
become due whether by acceleration or otherwise, Mortgagee shall have the right to
foreclose the lien hereof. In any suit to foreclose the lien hereof, there shall be allowed
and included as additional indebtedness in the decree for all expenditures and
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expenses which may be paid or incurred by or on behalf of Mortgagee for reasonable
attorneys' fees, appraiser's fees, outlays for documentary and expert evidence,
stenographers’ charges, publication costs and costs (which may be estimated as to
items to be expended after entry of the decree) of procuring all such abstracts of title,
title searches and examinations, guarantee policies, and similar data and assurances
with respect to title as Morigagee may deem to be reasonably necessary either to
prosecute such suit or to evidence to bidders at any sale which may be had pursuant to
such decree the true condition of the ftitle to or the value of the Mortgaged Premises.
The expenditures and expenses referenced above in this Paragraph 32.1 shall also be
payable by Mortgagor to Mortgagee and shall bear interest at the Default Rate, when
paid or incdrizd by Mortgagee in connection with (a) any proceeding, including probate
and bankruptCv proceedings, to which Mortgagee shall be affected or be a party, either
as plaintiff, claizoant or defendants, by reason of this Mortgage or any indebtedness
hereby secured;”zr, (b) preparations for the commencement of any suit for the
foreclosure hereof arter accrual of such right to foreclose whether or not actually
commenced; or (c) preparations for the defense of or intervention in any threatened suit
or proceeding which migiit) affect the Mortgaged Premises or the security hereof,
whether or not actually comnienced.

33.1 Cross-Default Clause. Any default by Mortgagor in the performance or
observance of any covenant, promice, condition or agreement hereof shall be deemed
an Event of Default under each of the Loan-Documents, entitling Mortgagee to exercise
all or any remedies available to Mortgagee under the terms of any or all Loan
Documents, and any default or Event of Dei2u!t under any other Loan Document shall
be deemed a default hereunder, entitling Morigugee to exercise any or all remedies
provided for herein. Failure by Mortgagee to excrsise any right which it may have
hereunder shall not be deemed a waiver thereoi urless so agreed in writing by
Mortgagee, and the waiver by Morigagee of any defauit bv-Mortgagor hereunder shall
not constitute a continuing waiver or a waiver of any other default or of the same default
on any future occasion.

341 Incorporation by Reference. The terms of the Loar-Documents are
incorporated herein and made a part hereof by reference.

351 Disclaimer by Mortgagee. Mortgagee shall not be liable to"zny party for
services performed or obligations due in connection with this Loan. Mortgagea shall not
be liable for any debts or claims accruing in favor of any parties against Mortgagor or
against the Mortgaged Premises. Mortgagor is not and shall not be an agent of
Mortgagee for any purposes, and Mortgagee is not a venture partner with Mortgagor in
any manner whatsoever. Approvals granted by Mortgagee for any matters covered
under this Mortgage shall be narrowly construed to cover only the parties and facts
identified in any written approval or if not in writing such approvals shall be solely for the
benefit of Mortgagee.

36.1 Mortgagee Not a Joint Venturer. Notwithstanding anything to the contrary
herein contained, Mortgagee, by making the Loan or by any action taken pursuant
thereto, shall not be deemed a partner or joint venturer with Mortgagor or Guarantor,

Construction Mortgage , -25-



0417742352 Page: 26 of 36

UNOFFICIAL COPY

and Mortgagor hereby agrees to indemnify and hold Mortgagee harmless from any and
all damages resulting from such a construction of the parties and their relationship. This
Mortgage is made for the sole benefit of Mortgagor and Mortgagee, and no other person
shall be deemed to have any privity of contract hereunder, nor any right to rely hereon
to any extent or for any purpose whatsoever, nor shall any other person, have any right
of action of any kind hereon or be deemed to be a third party beneficiary hereunder.

37.1 Construction Loan. The proceeds of the Loan are intended to finance
construction of certain improvements on the Mortgaged Premises, and thus this
Mortgage is a construction mortgage as said term is defined in section 9-313 of the
Uniform Cednmercial Code. Mortgagor further covenants and represents as follows:

A0 The improvements to be constructed on the Mortgaged Premises
shall be complzted in accordance with the terms and condmons of the Construction
Loan Agreement.

B. Upun the occurrence of a Default or Event of Default under the
terms and conditions of the-Cénstruction Loan Agreement or the Loan Documents, and
after notice and any cure perioc;, many, Mortgagee may:

(i} declare the -eiiire principal balance and accrued interest
immediately due ai'a payable;

(iy  complete the constructicitof the improvements and enter into any
contracts necessary to coimplete said construction. All sums so
expended shall bear interest-at the Default Rate;

(i) exercise any remedies set torth 4ierein or in the other Loan
Documents.

C.  Any and all advances made and indebtednzes arising and accruing
under the Construction Loan Agreement, whether or not the total @amount exceeds the
face amount of the Note, shall be secured by this Mortgage.

38.1 Total Indebtedness Secured. The total amount of the Inuebredness that
may be secured by this Mortgage may increase or decrease from time to {ime, but the

total Indebtedness secured at any one time shall not exceed Two Million Five-Hundred
Eighty-Eight Thousand Seven Hundred and No/100 Dollars ($2,588,700).

39.1 Security Agreement.

A Mortgagor and Mortgagee agree that this Mortgage shall constitute
a Security Agreement within the meaning of the lllinois Uniform Commercial Code, as

amended, (the “Code") with respect to (i) all sums at any time on deposit for the benefit
of Mortgagee or held by Mortgagee (whether deposited by or on behalf of Mortgagor or

anyone else) pursuant to any of the provisions of this Mortgage or the other Loan
Documents and (ii) any Property, Fixtures and Personalty, which may not be deemed to

be affixed to the Mortgaged Premises or may not constitute a “fixture” (within the
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meaning of Section 9-313 of the Code), and that a security interest in and to the
Property, Fixtures and Personalty is hereby granted to Mortgagee and the Property,
Fixtures and Personalty and all of Mortgagor’s right, title and interest therein are hereby
assigned to Mortgagee, all to secure payment of the Indebtedness. All of the provisions
contained in this Mortgage pertain and apply to the Property, Fixtures and Personalty as
fully and to the same extent as to any other property comprising the Mortgaged
Premises.

B.  This Mortgage is intended to be a financing statement within the
purview of Section 9-402(6) of the Code with respect to the Property, Fixtures and
Personalty 4nd the goods described herein, which goods are or may become fixtures
relating to thé Mortgaged Premises. The addresses "of Mortgagor (Debtor) and
. Mortgagee (Securad Party) are hereinabove set forth. This Mortgage is to be filed for
record with. the’Renarder of Deeds of the County or Counties where the Mortgaged
Premises are located.”iortgagor is the record owner of the Mortgaged Premises.

401 WAIVER OF 2URY TRIAL. MORTGAGOR WAIVES THE RIGHT TO A
TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, OR RELATED
TO, THE SUBJECT MATTER OF THE NOTE OR THIS MORTGAGE. THIS WAIVER
IS KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY MADE BY MORTGAGOR
AND MORTGAGOR ACKNOWLECGZS THAT NEITHER MORTGAGEE NOR ANY
PERSON ACTING ON BEHALF/ OF MORTGAGEE HAS MADE ANY
REPRESENTATIONS OF FACT TO INDUCE THIS WAIVER OF TRIAL BY JURY OR
IN ANY WAY TO MODIFY OR NULLIFY ITSEFECT.

411 Miscellaneous.

A Upon request, Mortgagor or Mortgauges, shall confirm in writing to
Mortgagee, or its designee, the amount then due hereundge: 2nd under the Note.

B. It is agreed that any future advances made by Mortgagee to or for
the benefit of Mortgagor from time to time under this Mortgage or the Loan Documents
and whether or not such advances are obligatory or are made/ at the option of
Mortgagee, or otherwise, made at any time from and after the date ui iz Mortgage,
and all interest accruing thereon, shall be equally secured by this Mortgzgz,and shall
have the same priority as all amounts, if any, advanced as of the date hereufand shall
be subject to all of the terms and provisions of this Mortgage.

C. Mortgagee has bound itself and does hereby bind itself to make
advances pursuant to and subject to the terms of the Construction Loan Agreement and
the parties hereby acknowledge and intend that all such advances, including future
advances whenever hereafter made, shall be a lien from the time this Mortgage is
recorded, as provided in Section 5/15-1302(b)(1) of the Act. It is also specifically
understood and agreed that all funds which are advanced by Mortgagee under this
Mortgage or the Loan Documents or in the exercise of Mortgagee's judgment that the
same are necessary or desirable to complete, operate, maintain or market the
Mortgaged Premises or to protect Mortgagee’s security under the Loan Documents
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shall because of economic necessity and compulsion be deemed advanced by
Mortgagee under an obligation to do so regardless of the identity of the person or
persons to whom such funds are furnished and shall be added to the indebtedness
evidenced by the Note and shall be equally secured by this Mortgage and shall have the

same priority as all amounts, if any, advanced as of the date hereof.

D. Should the proceeds of the Note or any part thereof, or any amount
. paid out or advanced by Mortgagee hereunder or pursuant to any agreement executed
by Mortgagor in connection with this Mortgage be used directly or indirectly to pay off,
discharge or satisfy, in whole or in part, any mortgage, lien, charge or encumbrance
upon the Niortgaged Premises or any part thereof, then as additional security
hereunder, Mnrtgagee shall be subrogated to any and ali rights, equal or superior titles,
liens and equitizs, owned or claimed by any owner or holder of said outstanding
mortgage liens,Chyrges and indebtedness, however remote, regardless of whether said
mortgages, liens, charges and indebtedness are acquired by assignment or have been
released of record by the holder thereof upon payment.

E. If the tiinz of payment of ali indebtedness secured hereby or any
part thereof be extended at aiy time or times, if the Note be renewed, modified or
replaced, or if any security for the Note be released, Mortgagor and any other parties
now or hereafter liable for paymen? of such indebtedness in whole or in part or any
parties interested in the Mortgaged Premises shall be held to consent and take subject
to such extensions, renewals, modifications, replacements and releases, and their
liability and the lien hereof and the Loan Docurnents and the rights created hereby and
thereby shall continue in full force, the right ol renourse against all such parties being
reserved by Mortgagee.

F. - The Loan proceeds are to be used, along with Mortgagor’'s other
funds, for the acquisition, construction, rehabilitation ana sanversion of the Project on

the Mortgaged Premises.

G.  This Mortgage shall be binding, upon Mortgagor and its successors
and assigns, and all persons claiming under or through Mortgegor or any such
successor or assign, and shall inure to the benefit of and be enforceanie by Mortgagee

and its successors and assigns.

H. The various headings used in this Mortgage as headings for
sections or otherwise are for convenience only and shall not be used in interpreting the
text of the section in which they appear and shall not limit or otherwise affect the
meanings thereof. '

I. If any provision in this Mortgage is held by a court of law to be in
violation of any applicable local, state or federal ordinance, statute, law, administrative
or judicial decision, or public policy, and if such court should declare such provision of
this Mortgage to be illegal, invalid, unlawful, void, voidable, or unenforceable as written,
then such provision shall be given full force and effect to the fullest possible extent that
it is legal, valid and enforceable that the remainder of this Mortgage shall be construed
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as if such illegal, invalid, unlawful, void, voidable or unenforceable provision was not
contained therein, and that the rights, obligations and interest of Mortgagor and the
holder hereof under the remainder of this Mortgage shall continue in full force and
effect.

J. If any action or proceeding shall be instituted to recover possession
of the Mortgaged Premises or any part thereof or to accomplish any other purpose
which would materially affect this Mortgage or the Mortgaged Premises, Mortgagor will
immediately, upon service of notice thereof, deliver to Martgagee a true copy of each
petition, summons, complaint, notice of motion, order to show cause, and all other
process, plcadings and papers however designated, served in any such action or
proceeding.

K. Regardless of their form, all words shall be deemed singular or
plural and shall have such gender as required by the text. Whenever applicable, the
term "mortgage” shall-a’so mean “trust deed” or “deed of trust’. |f there is more than
one Mortgagor of this"Mortgage, the liability of the undersigned shall be joint and
several.

L. Mortgagor waivas any right, if any, it now or in the future may have
to remove any claim or dispute arising herefrom to the Courts of the United States of

America.

M.  This Mortgage and the 1.oan Documents shall be governed by and
construed in accordance with the laws of the State of lllinois. Venue for all disputes and
claims shall, at the sole election of Mortgagee, te.in-the Circuit Court of Cook County,
lllinois.

LIMITATION OF LIABILITY. Except as hereaiter provided, no property of
Mortgagor or any member of Mortgagor, other than the Marigaged Premises and the
collateral as described in the Loan Documents, shall be subjs:i to levy, execution or
enforcement for the satisfaction of Mortgagee's remedies under the ‘Note or other Loan
Documents; provided, however, that the foregoing provisions of this paragraph shall not
(i) limit or impair in any way the validity or priority of the lien of the Morigays-or the liens
created under any other Loan Documents, (ii) limit or impair in any way tiz shligations,
liabilities or indebtedness of Mortgagor or any member of Mortgagor under aiy-guaranty
or environmental indemnity agreement or exempt any property of Mortgagor or any
member of Mortgagor from any levy, execution or enforcement for the satisfaction of
Mortgagee's remedies under any guaranty or environmental indemnity agreement, (iii)
prevent the failure to pay when due of any amounts under the Loan Documents, or the
failure to comply with any other covenants under the Loan Documents, from constituting
a default under the Loan Documents, (iv) limit or impair in any way Mortgagee's right to
cause a foreclosure sale or other enforcement of its remedies as to the Mortgaged
Premises under the Loan Documents, (v) limit or impair in any way Mortgagee's right to
name Mortgagor or any member of Mortgagor a party defendant in any action for
foreclosure under or other enforcement of, the Loan Documents, if Mortgagor or any
member of Mortgagor is a necessary party in connection therewith, or (vi) limit, impair or
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constitute a waiver by Mortgagee of any rights to damages, other monetary relief, or any
other remedy at law or in equity, against Mortgagor or any member of Mortgagor by
reason of or in connection with any of the following:

(@)  Fraud or material misrepresentation by Mortgagor or any member
of Mortgagor in connection with the Loan;

(b) Waste caused by Mortgagor or any member of Mortgagor which
materially reduces the value of the Mortgaged Premises; :

(c)  The failure caused by Mortgagor or any member of Mortgagor
followiiig a default under any of the Loan Documents (retroactive to the date of
the defauit in question) to apply all of the rents (however styled or termed),
issues, prafits or other income from the Mortgaged Premises or other collateral or
security proviged under any of the Loan Documents to the payment of the

. Indebtedness, aftzr paying all reasonable, ordinary and customary expenses
directly incurred-and currently due for the operation of the Mortgaged Premises;

(d)  The collection of rents (however styled or termed) or other income

from the Mortgaged Premises by Mortgagor or any member of Mortgagor or
other collateral or security provided under any of the Loan Documents more than

thirty (30) days in advance ¢! the failure by Mortgagor or any member of
Mortgagor to account for security ¢eposits of tenants or other occupants at the
Mortgaged Premises {(and interest iequired by law or agreement to be paid
thereon) which in either such case are not turned over to Mortgagee immediately
after Mortgagee's demand following the occurrence of a default under any of the

l.oan Documents;

(e) The application by Mortgagor or any member of Mortgagor of
insurance proceeds or condemnation awards relating 1o the Mortgaged Premises
or other collateral security provided under any of the toan Documents in a
manner contrary to the applicable provisions of the Loan Documents; - - ~

() The occurrence of any Prohibited Transfer caused-uyrilorigagor or
any member of Mortgagor without the prior written consent of Mortgagee,

()  Any material modifications, terminations or cancellations of ieases
of the Mortgaged Premises by Mortgagor or any member of Mortgagor without
the Mortgagee's prior written consent, if and to the extent such consent is
required under the Loan Documents;

(h)y  Failure of Mortgagor or any member of Mortgagor to pay to
Mortgagee all expenses and costs incurred by or on behalf of Mortgagee
(including, without limitation, expenses’ and reasonable attorneys’ fees) in
enforcing the rights and remedies of Mortgagee under the Loan Documents,
together with interest calculated at the Default Rate (as defined in the Note) on
all amounts owed to Mortgagee which interest shall accrue from and after
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Mortgagee's demand for reimbursement of such expenses is delivered to
Mortgagor,

(i) Failure of Mortgagor or any member of Mortgagor to deliver to
Mortgagee upon the occurrence of an Event of Default all security deposits

provided for in any Leases or any earnest money deposits provided for in any
Sales Contracts for any part of the Project (together with interest thereon to the

extent that interest is payable under such leases) which are neither used in the
ordinary course of business to cure defaults by tenants or purchasers depositing
the same nor paid over to Mortgagee.

[REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT RLANK, SIGNATURE PAGE TO FOLLOW ]
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be executed
as of the day and year first above written.

MORTGAGOR:

1301 W. ELMDALE LLC, an llinois limited
liability company

y: (ong,
Name: S{ "
Its: M&Mbo-“
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STATE OF ILLINOIS

COUNTY OF COOK

|, the undersigned, a Notary Public, in and for the County and State aforesaid,
DO HEREBY CERTIFY, that il Adaw

personally known to me to be the Memhde of 1301 W.
ELMDALE LLC, an lllinois limited liability company, personally known to me to be the
[ mewoes ] of said company and personally known to me to be the same person
whose name is subscribed to the foregoing instrument, appeared before me this day in
person and’acknowledged that as such She signed and
delivered the said instrument as __ o mewder of said company, as his/her

free and voluniary.act, and as the free and voluntary act and deed of said company for
the uses and puipeses therein set forth.

Given under mynzund and official seal }hls3 \75 dayym.

My Commission Expires:
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EXHIBIT A

LEGAL DESCRIPTION

1301 W. Elmdale, Chicago, lllinois
PIN: 14-05-302-015-0000

LOTS 1 AND 2 IN BLOCK 3 IN ROSEDALE ADDITION TO EDGEWATER IN THE
EAST 2 OF THE SOUTHWEST % OF SECTION 5, TOWNSHIP 40 NORTH, RANGE

14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

together with (i) any 2nd all buildings and structures and improvements, and any and all
additions, alterations; betterments or appurtenances thereto, now or at any time
hereafter situated, places- or constructed upon the property (‘Property”) legally
described above or any pa:it thereof, and all rights, titles and interest appurtenant
thereto, together with all right, title'and interest of Mortgagor in and to all Personalty (as
defined in this ‘Mortgage) and all) goodwill, trademarks, tradenames, option rights,
purchase contracts and agreemen’s, kooks and records and general intangibles of
Mortgagor relating to the Property and Mortaaged Premises and all accounts, accounts
receivable, contract rights, chooses in action, instruments, chattel paper and other rights
of Mortgagor for payment of money relating to-the Property and Mortgaged Premises
and any other intangible property of Mortgagor-i<lated to the Property and Mortgaged
Premises, including without limitation any and ai'rights of Mortgagor in, to or with
respect to any and all accounts maintained with Moiigagee or any other party in which
are held funds relating to the Impositions (as defined in-this Mortgage), insurance
premiums, or tenants’ security deposits with respect to e Property and Mortgaged
Premises and all of Mortgagor’s right, title and interest in and'tc all of the rents, issues,
revenues, royalties, income, avails, proceeds, profits and other berefits paid or payable
by parties under any and all leases, subleases,- licenses, concecsions or other
agreements (written or oral, now or hereafter in effect) which grant sccupancy, a
possessory interest in and to, or the right to use the Property and Mortgaged Premises
or any part thereof or interest therein, and all rights, privileges, authority and benefits of
Mortgagor or the landlord under such leases (but under no circumstances any-liabilities,
obligations or responsibilities thereunder) or otherwise generated by or derived from the -
Property and Mortgaged Premises and Mortgagor's rights to any and all documents,
instruments, contracts or agreements pertaining to the ownership, use, occupancy,
possession, development, design, construction, financing, operation, alteration, repair,
marketing, sale, lease or enjoyment of the Property and Mortgaged Premises, including
without limitation any contracts for labor or materials, purchase orders, service
contracts, maintenance agreements, management contracts, lease agency agreements,
sales agency agreements, marketing contracts, loan or financing commitments, and
payment, performance or surety bonds, and all rights, privileges, authority and benefits
thereunder (but under no circumstances any liabilities, obligations or responsibilities
thereunder); (ii) any and all rights, privileges, authority and benefits under any option,
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articles of agreement for deed, instaliment contract or other contract or agreement
pursuant to which Mortgagor is granted any possessory, legal, equitable, beneficial or
other interest in the Property and Mortgaged Premises; (iii) any and all rights privileges,
tenements, hereditaments, rights of way, rights of access, riparian rights, mineral rights,
homestead rights, easements, appendages and appurtenances in any way appertaining
thereto, and all right, title and interest of Mortgagor in and to any streets, ways, alleys,
waterways, strips or gores of land adjoining the Property or any part thereof, (iv) any
and all betterments, additions, appurtenances, substitutions, replacements and after
acquired title or interests in the Property and Mortgaged Premises and all reversions
and remainders therein: and (v) any and all of Mortgagor’s right, title and interest in and
to any judginent, award, remuneration, settlement, compensation, recovery or proceeds
heretofore made or hereafter to be made by any governmental authority or insurance
company to the present or any subsequent owner of the Property and Mortgaged
Premises, includiiiy those for any condemnation of or casualty to the Property and
Mortgaged Premises; ox for any vacation of, or change of grade in, any streets serving
or affecting the Properiv and Mortgaged Premises.
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EXHIBIT B
PERMITTED ENCUMBRANCES

1. General real estate taxes for the 2™ |nstallment of the Year 2003, and the
year 2004 and subsequent years not yet due and payable.

2. Building set back line of 10 feet (from the north lot line) as shown on the
plat of subdivision (affects Lot 1). :

3. Raiiding setback line of 125 feet (from the north lot line) as shown on the
plat of subdivisici (affects Lot 2). .
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