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MORTGAGE

THIS MORTCACGE made as of this 1% day of August, 2004 by 630 WASHINGTON
CORPORATION, an Wiinzis corporation, MONROE-JEFFERSON INVESTORS L.L.C., an
lllinois limited liability corapany, and 640 WEST WASHINGTON LLC, an lllinois limited
liability company, having an address of 201 East Ohio Street, Chicago, llinois 60611 (herein,
whether one or more, and if more than one, jointly and severally, called the "Mortgagor"), to MB
FINANCIAL BANK, N.A. (herein, tcaether with its successors and assigns, including each and
every from time to time holder of the Meie hereinafter referred to, called the "Mortgagee"},
whose address is 1200 North Ashland Avenue, Chicago, lllinois 60622.

WHEREAS, the Mortgagor has concul rently herewith, executed and delivered to the
Mortgagee, the Mortgagor's revolving line of credit note (herein called the "Note") dated the
date hereof, in the principal sum of Ten Million Eignt'rfundred Eighty-Nine Thousand Dollars
($10,889,000.00) bearing interest at the rate specifier-therein, payable to the order of the
Mortgagee, and otherwise in the form of Note attached hefeto as Exhibit A and incorporated
herein and made a part hereof by this reference with the samé effect as if set forth at length;
and

WHEREAS, the indebtedness evidenced by the Note, including the principal thereof and
interest and premium, if any, thereon, and any extensions and renewals thiereof, in whole orin
part, and any and all other sums which may be at any time due or owing 6r reguired to be paid
as herein or in the Note provided, are herein called the “Indebtedness Heresv Secured.”

NOW, THEREFORE, THIS MORTGAGE WITNESSETH:

That to secure the payment of the principal of and interest and premium, if any, on the
Note according to its tenor and effect and to secure the payment of all other indebtedness
Hereby Secured and the performance and cbservance of all the covenants, provisions and
agreements herein and in the Note contained (whether or not the Mortgagor is personally liable
for such payment, performance and observance) and in consideration of the premises and Ten
Dollars {$10.00) in hand paid by the Mortgagee to the Mortgagor, and for other good and
valuable considerations, the receipt and sufficiency of all of which is hereby acknowledged by
the Mortgagor, the Mortgagor does hereby GRANT, RELEASE, REMISE, ALIEN, MORTGAGE
and CONVEY unto the Mortgagee all and sundry rights, interests and property hereinafter
described (all herein together called the "Premises”).

Box 400-CTCC
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All of the real estate (herein called the "Real Estate") described in Exhibit B
attached hereto and made a part hereof;

All buildings and other improvements now or at any time hereafter constructed
or erected upon or located at the Real Estate, together with and including, but
not limited to, all fixtures, equipment, machinery, appliances and other articles
and attachments now or hereafter forming part of, attached to or incorporated
in any such buildings or improvements (all herein generally called the
"Improvements”),

All privileges, reservations, allowances, hereditaments, tenements and
appurtenances now or hereafter belonging or pertaining to the Real Estate or
l:nprovements;

All [ledsihold estates, right, title and interest of Mortgagor in any and all leases,
subleases, arrangements or agreements relating to the use and occupancy of
the Real Esiate and Improvements or any portion thereof, now or hereafter
existing or ertered into (all herein generally called "Leases"), together with all
cash or security denasits, advance rentals and other deposits or payments of
similar nature given in connection with any Leases;

All rents, issues, profits,ruvalties, income, avails and other benefits now or
hereafter derived from the Rez! Estate and Improvements, under Leases or
otherwise (all herein generall; called "Rents"), subject to the right, power and
authority given to the Mortgago ir the Assignment hereinafter referred to, to

collect and apply the Rents;

Al right, title and interest of Mortgagor in 2id to all options to purchase or lease
the Real Estate or Improvements, or any pction thereof or interest therein, or
any other rights, interests or greater estates in the rights and properties
comprising the Premises, now owned or hereafter zcruired by Mortgagor,

Any interests, estates or other claims, both in law and in equity, which Mortgagor
now has or may hereafter acquire in the Real Estate and Improvements or other
rights, interests or properties comprising the Premises now owied or hereafter
acquired,

All right, title and interest of Mortgagor now owned or hereafter acquired in and
to (i) any land or vaults lying within the right-of-way of any street or alley, open
or proposed, adjoining the Real Estate; (ii) any and all alleys, sidewalks, strips
and gores of land adjacent to or used in connection with the Real Estate and
Improvements; (i) any and all rights and interest of every name orn ature
forming part of or used in connection with the Real Estate and/or the operation
and maintenance of the Improvements; (iv) all easements, rights-of-way and
rights used in connection with the Real Estate or Improvements or as a means
of access thereto, and (v) all water rights and shares of stock evidencing the
same,
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All right, title and interest of Mortgagor in and to all tangible personal property
(herein called "Personal Property") owned by Mortgagor and now or at any time
hereafter located in, on or at the Real Estate or Improvements or used or useful

in connection therewith (whether or not affixed thereto), including, but not limited
to:

a. all furniture, furnishings and equipment furnished by Mortgagor to tenants
of the Real Estate or Improvements;

b. all building materials and equipment located upon the Real Estate and
intended to be incorporated in the Improvements now or hereafter to be
constructed thereon, whether or not yet incorporated in such

Improvements;

C. allinachines, machinery, fixtures, apparatus, equipment or articles used
in supplying heating, gas, electricity, air-conditioning, water, light, power,
sprinkier protection, waste removal, refrigeration and ventilation, and all
fire spririklers, alarm systems, electronic monitoring equipment and
devices;

d. all window or ¢trusiural cleaning rigs, maintenance equipment and
equipment relating to exclusion of vermin or insects and removal of dust,
dirt, debris, refuse or varbage;

e. all lobby and other indoor and cutdoor furniture, including tables, chairs,
planters, desks, sofas, shelves.iockers and cabinets, wall beds, wall
safes and other furnishings;

f. all rugs, carpets and other floor coverings; draperies, drapery rods and
brackets, awnings, window shades, venetian biinds and curtains;

g. all lamps, chandeliers and other lighting fixtures:
h. all recreational equipment and materials;
I. all office furniture, equipment and supplies;

J- all kitchen equipment, including refrigerators, ovens, dishwashers, range
hoods and exhaust systems and disposal units;

k. all laundry equipment, including washers and dryers;

L all tractors, mowers, sweepers, snow removal equipment and other
equipment used in maintenance of exterior portions of the Real Estate
and Improvements; and



E

s

0422542314 Page: 4 of 45

UNOFFICIAL COPY

m. all maintenance supplies and inventories;

provided that the enumeration of any specific articles of Personal Property set
forth above shall in no way exclude or be held to exclude any items of property
not specifically enumerated; but provided that there shall be excluded from and
not included within the term "Personal Property” as used herein and hereby
mortgaged and conveyed, any equipment, trade fixtures, furniture, furnishings
or other property of tenants of the Premises;

All the estate, interest, right, title or other claim or demand which Mortgagor now
has or may hereafter have or acquire with respect to (i) the proceeds of
insurance in effect with respect to the Premises, and (i) any and all awards,
~'aims for damages and other compensation made for or consequent upon the
taring by condemnation, eminent domain or any like proceeding, or by any
pruczeding or purchase in lieu thereof, of the whole or any part of the Premises,
includirigwithout limitation, any awards and compensation resulting from a
change 0! -grade of streets and awards and compensation for severance
damages (al' nerein generally called "Awards”).

TOHAVE AND TO HOLC all and sundry the Premises hereby mortgaged and conveyed
or intended so to be, together with'thz rents, issues and profits thereof, unto the Mortgagee
forever, free from all rights and benefits upder and by virtue of the Homestead Exemption Laws
of the State of Illinois (which rights and b enefits are hereby expressly released and waived),
for the uses and purposes herein set forth, together with all right to retain possession of the
Premises after any default in the payment ct 2l or any part of the Indebtedness Hereby
Secured, or the breach of any covenant or agreen.eritherein contained, or upon the occurrence
of any Event of Default as hereinafter defined.

FOR THE PURPOSE OF SECURING:

A.

Payment of the indebtedness with interest theresn-evidenced by the Note and
any and all modifications, extensions and renewzis ‘thereof, and all other

Indebtedness Hereby Secured;

Performance and observance by Mortgagor of all of the ieirns, provisions,
covenants and agreements on Mortgagor's part to be performer znd observed
under the Assignment referred to in Section 28 hereof;

Performance by any Guarantor of its obligations under any Guaranty or other
instrument given to further secure the payment of the Indebtedness Hereby
Secured or the performance of any obligation secured hereby;

provided that the aggregate of the Indebtedness Hereby Secured shall at no time exceed
$22,000,000.00.

PROVIDED, NEVERTHELESS, and these presents are upon the express condition that
if all of the Indebtedness Hereby Secured shall be duly and punctually paid and all the terms,

4
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provisions, conditions and agreements herein contained on the part of the Mortgagor to be
performed or observed shall be strictly performed and observed, then this Mortgage and the
estate, right and interest of the Mortgagee in the Premises shall cease and become void and
of no effect.

AND IT IS FURTHER AGREED THAT:

1. Payment of Indebtedness. The Mortgagor will duly and promptly pay each and
every installment of the principal of and interest and premium, if any, on the Note, and all other
Indebtedness Hereby Secured, as the same become due, and will duly perform and observe
all of the covenants, agreements and provisions herein or in the Note provided on the part of
the Mortgaanr to be performed and observed.

2. Mzintenance, Repair, Restoration, Prior Liens, Parking. The Mortgagor will:

A. Fromptly repair, restore or rebuild any Improvements now or hereafter on
tha Premises which may become damaged or be destroyed, whether or
not proverds of insurance are available or sufficient for the purpose;

B. Keep the P’rernises in good condition and repair, without waste, and free
from mecharics'. materialmen's or like liens or claims or other liens or
claims for lien r.ot expressly subordinated to the lien hereof:

C. Pay when due any irndebtedness which may be secured by a lien or
charge on the Premises 071.a parity with or superior to the lien hereof,
and upon request exhibit satisfactory evidence of the discharge of such
lien to the Mortgagee;

D. Complete within a reasonable time ar'y Improvements now or at any time
in the process of erection upon the Pre:nises;

E. Comply with all requirements of law, municipa ordinances or restrictions
and covenants of record with respect to the' Premises and the use
thereof; '

F. Make no material alterations in the Premises, except as iequlired by law

or municipal ordinance;

G. Suffer or permit no change in the use or general nature of the occupancy
of the Premises, without the Mortgagee's prior written consent;

H. Pay when due all operating costs of the Premises;

l. Initiate or acquiesce in no zoning reclassification with respect to the
Premises, without the Mortgagee's prior written consent;
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J. Provide, improve, grade, surface and thereafter maintain, clean, repair,
mark, stripe, police and adequately light parking areas within the
Premises of sufficient size to accommodate not less than all standard
size American-made automobiles, or as may be required by law,
ordinance or regulation (whichever may be greater), together with any
sidewalks, aisles, streets, driveways and sidewalk cuts and sufficient
paved areas foringress, egress and right-of-way to and from the adjacent
public thoroughfares necessary or desirable for the use thereof:

K. Reserve and use all such parking areas solely and exclusively for the
purpose of providing ingress, egress and parking facilities for
automobiles and other passenger vehicies of Mortgagor and tenants of
the Premises and their invitees and licensees;

L. Not reduce, build upon, obstruct, redesignate or relocate any such
parking areas, sidewalks, aisles, streets, driveways, sidewalk cuts or
peved areas or rights-of-way, or lease or grant any rights to use the same
to any other person except tenants and invitees of tenants of the
Premises, without the prior written consent of the Mortgagee;

M. Cause the Prernises at all times to be operated in compliance with all
federal, state, Ic~aland municipal environmental, health and safety laws,
statutes, ordinances, n:!es and regulations (herein called "Environmental
Regulations"), so that no cleanup, claim or other obligation or
responsibility arises from 2 violation of any such laws, statutes, or
ordinances, rules and regulaisns:

N. From time to time at the directic.i of Mortgagee, obtain and furnish to
Mortgagee at Mortgagor's expense, an'environmental audit or survey
from an expert satisfactory to Mortgagee with respect to the Premises;
and

0. Comply and cause the Premises to comply with all requirements and
recommendations relating to compliance with Envircamental Regulations
and comply and cause the Premises to coingly with the
recommendations set forth in any environmental audit’cr survey with
respect to the Premises, whether made or obtained by or at(thz request
or direction of Mortgagee, Mortgagor or any federal, state or local
governmental authority or agency, or otherwise.

3. Taxes. The Mortgagor will pay when due and before any penalty attaches, all
general and special taxes, assessments, water charges, sewer charges, and other fees, taxes,
charges and assessments of every kind and nature whatsoever (all herein generally called
"Taxes"), whether or not assessed against the Mortgagor, if applicable to the Premises or any
interest therein, or the Indebtedness Hereby Secured, or any obligation or agreement secured
hereby; and Mortgagor will, upon written request, furnish to the Mortgagee duplicate receipts
therefor; provided that in the event that any law or court decree has the effect of deducting

6
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from the value of land for the purpose of taxation any lien thereon, or imposing upon the
Mortgagee the payment in whole or any part of the Taxes or liens herein required to be paid
by Mortgagor, or changing in any way the laws relating to the taxation of mortgages or debts
secured by mortgages or the interest of the Mortgagee in the Premises or the manner of
collection of Taxes, so as to affect this Mortgagor or the Indebtedness Hereby Secured or the
Holder thereof, then, and in any such event, the Mortgagor upon demand by the Mortgagee,
will pay such Taxes, or reimburse the Mortgagee therefor; and nothing in this Section 3
contained shall require the Mortgagor to pay any income, franchise or excise tax imposed upon
the Mortgagee, excepting only such which may be levied against such income expressly as and
for a specific substitute for Taxes on the Premises, and then only in an amount computed as
if the Mortgagee derived no income from any source other than its interest hereunder.

4, insurance Coverage. The Mortgagor will insure and keep insured the Premises
and each and every part and parcel thereof against such perils and hazards as the Mortgagee
may from timeto tia2 require, and in any event including:

A Insurance against loss to the Improvements and Personal Property
caused by fire, lightning and risks covered by the so-called "Extended
Coverage” endorsement together with "vandalism and malicious
mischief" end 'sprinkler leakage" endorsements, or by the so-called "all
perils” endorsement and such other risks as the Mortgagee may
reasonably require. in amounts (but in no event less than the initial stated
principal amount of the Note) equal to the full replacement value of the
Improvements and Personal Property, plus the cost of debris removal,
with full replacement cost eridorsement, "agreed amount" endorsement,
and "contingent liability frorn.Orerations of building laws" endorsement;

B. Comprehensive general public liak ity insurance against bodily injury and
property damage in any way arising ir. corninection with the Premises with
such limits as the Mortgagee may reasorably require and in any event
not less than $2,000,000 single limit coverage;

C. Rent and rental value insurance (or, at the discretion of Mortgagee,
business interruption insurance) in amounts sufficient ty nay during any
period of up to one (1) year in which the Improvements iz be damaged
or destroyed all projected annual rents derived from the Piemises, and
all amounts (including, but not limited to, all taxes, assessmierits, utility
charges, operating expenses and insurance premiums) required herein
to be paid by the Mortgagor or by tenants of the Premises;

D. Broad form boiler and machinery insurance on all equipment and objects
customarily covered by such insurance (if any thereof are located at the
Premises), providing for full repair and replacement cost coverage, and
other insurance of the type and in amounts as the Mortgagee may
reasonably require, butin any event notless than that customarily carried

by persons owning or operating like properties;
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During the making of any alterations or improvements to the Premises
insurance covering claims based on the owner's contingent liability not
covered by the insurance provided in subsection B above, and
Workmen's Compensation insurance covering ali persons engaged in
making such alterations or improvements;

Federal Flood Insurance in the maximum obtainable amount up to the
amount of the Indebtedness Hereby Secured evidenced by the Note, if
the Premises is in a "flood plain area" as defined by the Federal
Insurance Administration pursuant to the Federal Flood Disaster
Protection Act of 1973, as amended;

If any part of the Premises is now or hereafter used for the sale or
dispensing of beer, wine, spirits or any other alcoholic beverages, so-
called "dram shop" or "innkeepers liability" insurance against claims or
uahility arising directly or indirectly to persons or property on account of
such- sale or dispensing of beer, wine, spirits or other alcoholic
beverages, including in such coverage loss of means of support, all in
amounts as may be required by law or as the Mortgagee may specify, but
in no even less than $2,000,000 single limit coverage;

Earthquake instrance, in an amount equal to the full replacement cost
of the Premises pius the cost of debris removal, with full replacement
cost endorsement, "agreed amount" endorsement, and “contingent
liability from operations’ o, building laws" endorsement but only if
obtainable at reasonable cost,

Such other insurance of the types iid in amounts as the Mortgagee may
require, but in any event not less ‘nar the types and coverages of
insurance customarily carried by persors, owning and operating like
properties;

and Mortgagor shall at its own expense furnish such insurance appraizals as may be required
by Mortgagee from time to time (and in any event not less often than onGe every S years) to
ascertain the full replacement cost of the Improvements for the purposes of 3ubsection A

above.
S. Insurance Policies. All policies of insurance to be maintained and provided as
required by Section 4 hereof shall:
A Be in forms, companies and amounts reasonably satisfactory to
Mortgagee, and all policies of casualty insurance shall have attached
thereto mortgagee clauses or endorsements in favor of and with loss
payable to Mortgagee;
B. Contain endorsements that no act or negligence of the insured or any

occupant and no occupancy or use of the Premises for purposes more

8
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hazardous than permitted by the terms of the policies will affect the
validity or enforceability of such policies as against Mortgagee;

Be written in amounts sufficient to prevent Mortgagor from becoming a
co-insurer;

Provide for thirty (30) days' prior written notice of cancellation to
Mortgagee;

Contain no deductible amount in excess of $5,000;

Provide that any waiver of the insured's subrogation rights shall not void
coverage;

and Mortgagor wuaeliver all policies, including additional and renewal policies, to Mortgagee,
and in case of insurasice policies about to expire, the Mortgagor will deliver renewal policies not
less than thirty (30) day=-prior to the respective dates of expiration.

0. Deposits for [axes and Insurance Premiums. In order to assure the payment
of Taxes and insurance premiuras payable with respect to the Premises as and when the same
shall become due and payable:

A.

The Mortgagor shzll denosit with the Mortgagee on the first day of each
and every month, commencing with the date the first payment of interest
and/or principal and intar:st shall become due on the Indebtedness
Hereby Secured, an amountequal to:

a. One-twelfth (1/12) of the Taxes next to become due upon the
Premises; provided that, in ‘he ‘case of the first such deposit,
there shall be deposited in adatticis, an amount as estimated by
Mortgagee which, when added to-monthly deposits to be made
thereafter as provided for herein, snall assure to Mortgagee's
satisfaction that there will be sufficient fiinds on deposit to pay
Taxes as they come due; plus

b. One-twelfth (1/12) of the annual premiums on-each policy of
insurance upon the Premises; provided that, with ika first such
deposit there shall be deposited in addition, an amount equal to
one-twelfth (1/12) of such annual insurance premiums multiplied
by the number of months elapsed between the date premiums on
each policy were last paid to and including the date of deposit;

provided that the amount of such deposits (herein generally called "Tax
and Insurance Deposits”) shall be based upon Mortgagee's reasonable

estimate as to the amount of Taxes and premiums of insurance next to
be payable;
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The aggregate of the monthly Tax and Insurance Deposits, together with
monthly payments of interest andor principal and interest payable on the
Note, shall be paid in a single payment each month, to be applied to the
following items in the order stated:

a. Taxes and insurance premiums;

b. Indebtedness Hereby Secured other than principal and intereston
the Note;

C. Interest on the Note;

d. Amortization of the principal balance of the Note.

‘"he Mortgagee will, out of the Tax and Insurance Deposits, upon the
presentation to the Mortgagee by the Mortgagor of the bills therefor, pay
the risurance premiums and Taxes or will, upon presentation of receipted
bills therifer, reimburse the Mortgagor for such payments made by the
Mortgagor; pravided that if the total Tax and Insurance Deposits on hand
shall not be sufficient to pay all of the Taxes and insurance premiums
when the same shall become due, then the Mortgagor shall pay to the
Mortgagee on demaid any amount necessary to make up the deficiency;
and if the total of sLch Paposits exceed the amount required to pay the
Taxes and insurance premiums, such excess shall be credited on
subsequent payments to0f made for such items;

In the event of a default in any of the provisions contained in this
Mortgage, in the Note or in other Lizan Documents, the Mortgagee, at its
option, without being required so to do, may apply any Tax and Insurance
Deposits on hand on any of the Indebiednass Hereby Secured, in such
order and manner as the Mortgagee may iet, and in such case the
Mortgagor will replenish any Tax and Insuierice Deposits so applied
within 5 days after Mortgagee's demand; provided that when the
Indebtedness Hereby Secured has been fully paid /(hen any remaining
Tax and Insurance Deposits shall be paid to the Morgzaar,

All Tax and Insurance Deposits are hereby pledged as additicnal security
for the Indebtedness Hereby Secured, and shall be held ir-trust to be
irrevocably applied for the purposes for which made as herein provided,
and shall not be subject to the direction or control of the Mortgagor,

Notwithstanding anything to the contrary herein contained, the Mortgagee
shall not be liable for any failure to apply to the payment of Taxes and
insurance premiums any amounts deposited as Tax and Insurance
Deposits unless the Mortgagor, while no default exists hereunder, and
within a reasonable time prior to the due date, shall have requested the
Mortgagee in writing to make application of such Deposits on hand to the

10
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payment of the particular Taxes or insurance premiums for the payment
of which such Deposits were made, accompanied by the bills therefor;

and

G. Al Taxand insurance Deposits in the hands of Mortgagee shall be held
without allowance of interest and need not be kept separate and apart but
may be commingled with any funds of the Mortgagee unt applied in
accordance with the provisions hereof.

Notwithstanding anything to the contrary herein set forth, so long as (i} insurance
premiums 2 timely paid, and (i) an Event of Default has not occurred under this Mortgage,
Insurance Derosits shall not be required; provided, however, at such time as either of the
foregoing concitwns shall fail to be true and correct then, thereafter, Insurance Deposits shall
he required notwithstanding the said default shall be cured.

7. Proceeds of Insurance. The Mortgagor will give the Mortgagee prompt notice

of any damage to or deck Getion of the Premises, and:

A In case of loss covered by policies of insurance, the Mortgagee (or, after
entry of decree of foreclosure, the purchaser at the foreclosure sale of
decree creditor; 2s the case may be) is hereby authorized at its option
either to settle anr’adjust any claim under such policies without the
consent of the Mcrtgagor, of allow the Mortgagor to agree with the
insurance company ¢r companies on the amount to be paid upon the
loss; provided that the Martyagor may itself adjustlosses aggregating not
in excess of Twenty-Five 1 hoi:sand Dollars ($25,000); provided further
that in any case the Mortgagee shall, and is hereby authorized 1o, collect
and receipt for any such insuranc: sroceeds; and the expenses incurred
by the Mortgagee in the adjustment end ~ollection of insurance proceeds
shall be so much additional Indebtedriess Hereby Secured, and shall be
reimbursed to the Mortgagee upon demaid;

B. In the event of any insured damage to or destruction of the Premises or
any part thereof (herein called an "nsured Casuaity”) and if, in the
reasonable judgment of the Mortgagee, the Premiece-can be restored
prior to Loan maturity, to an architectural and economiz unit of the same
character and not less valuable than the same was prior to.the Insured
Casualty, and adequately securing the outstanding ba'ance of the
Indebtedness Hereby Secured, and the insurers do not deny liability to
the insureds, then, if none of the Leases are subject to termination on
account of such casualty and if no Event of Default, as hereinafter
defined, shall have occurred and be then continuing, and if there was no
Event of Default, whether continuing or not, at the time of occurrence of
damage or destruction, which resulted in said loss, the proceeds of
insurance shall be applied to reimburse the Mortgagor for the cost of
restoring, repairing, replacing or rebuilding (herein generally called

11
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"Restoring") the Premises or any part thereof subject to Insured Casualty,
as provided for in Section 10 hereof;

Notwithstanding the foregoing, proceeds of rent and rental value
insurance or business interruption insurance provided as set forth in
Section 4.C hereof collected by the Mortgagee, shall be held and applied

as follows:

a. So long as no Event of Default shall have occurred, such
proceeds shall be applied in payment of periodic installments of
principal and interest provided for in the Note and to payment of
any Tax and Insurance Deposits required by Section 6 hereof,
and any surplus shall be remitted to Mortgagor; and

b, Upon the occurrence of an Event of Default, such proceeds shall
be applied as set forth in Subsection E below.

If, in t'ie reasonable judgment of Mortgagee, the Premises cannot be
restored”to an architectural and economic unit as provided for in
Subsection. B ‘above, then at any time from and after the Insured
Casualty, upon tairty (30) days' written notice to Mortgagor, Mortgagee
may declare the entive balance of the Indebtedness Hereby Secured to
be, and at the expiration.of such thirty (30) day period the Indebtedness
Hereby Secured shall be and become, immediately due and payable;

Except as provided for in‘this Section 7, Mortgagee shall apply the
proceeds of insurance (includiig amounts not required for Restoring
effected in accordance with Subsrction B above) consequent upon any
Insured Casualty upon the Indebtednzss Hereby Secured, in such order
or manner as the Mortgagee may elect. provided that no premium or
penalty shall be payable in connection-with -any prepayment of the
Indebtedness Hereby Secured made out Qi insurance proceeds as

aforesaid;

In the event that proceeds of insurance, if any, shaii-ue made available
to the Mortgagor for the Restoring of the Premises, Morioagor hereby
covenants to Restore the same to be of at least equar.vaue and of
substantially the same character as prior to such damage or destruction;
all to be effected in accordance with plans and specifications to be first
submitted to and approved by the Mortgagee;

Any portion of insurance proceeds remaining after payment in full of the
Indebtedness Hereby Secured shall be paid to Mortgagor or as ordered
by a court of competent jurisdiction;

No interest shall be payable by Mortgagee on account of any insurance
proceeds at any time held by Mortgagee; and

12
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I Nothing contained in this Mortgage shall create any responsibility or
liability upon the Mortgagee to collect any proceeds of any policies of
insurance, or Restore any portion of the Premises damaged or destroyed
through any cause.

8. Environmental Escrow. At the time the Loan is disbursed, Mortgagor shall
deposit One Hundred Thousand Dollars ($100,000.00) (the “Escrow Amount”) into an escrow
account established at Mortgagee. Mortgagor shall apply the Escrow Amount, or any portion
thereof, to the cost of procuring a Phase i Environmental Site Evaluation or to the payment of
curing any environmental hazard which now exists or may exist in the future on the Premises.
In the event that Mortgagor's application of the Escrow Amount for the aforementioned reasons
reduces tiie-“scrow Amount to less than Twenty Five Thousand Dollars ($25,000.00),
Mortgagor shall deposit sufficient funds into the escrow account to restore the Escrow Amount
to One Hundred Fiousand Dollars ($100,000.00). The Escrow Amount, or any portion thereof
remaining, will be i@urned to Mortgagor upon Mortgagee's receipt, in Mortgagee's sole
discretion, of a satisfacteiy Phase |l Environmental Site Evaluation or No Further Remediation
letter.

9. Condemnation.” The Mortgagor will give Mortgagee prompt notice of any
proceedings, instituted or threatened, seeking condemnation or taking by eminent domain or
any like process (herein generally cilled a "Taking"), of all or any part of the Premises,
including damages to grade, and:

A. Mortgagor hereby ass.ans, transfers and sets over unto Mortgagee the
entire proceeds of any Awa.d consequent upon any Taking;

B. If. in the reasonable judgment ofthe Mortgagee, the Premises can be
restored to an architectural and ec riomic unit of the same character and
not less valuable than the Premises p:iorto such Taking and adequately
securing the outstanding balance of trieindebtedness Hereby Secured
then, if no Event of Default, as hereinafter Jzfined, shall have occurred
and be then continuing, the Award shall”ie applied to reimburse
Mortgagor for the cost of Restoring the portion of the Premises remaining
after such Taking, as provided for in Section 10 hereor;

C. If, in the reasonable judgment of Mortgagee, the Prerises cannot be
restored to an architectural and economic unit as pieviged for in
Subsection B above, then at any time from and after the Taking, upon
thirty (30) days' written notice to Mortgagor, Mortgagee may declare the
entire balance of the Indebtedness Hereby Secured to be, and at the
expiration of such thirty (30) day period the indebtedness Hereby
Secured shall be and become, immediately due and payable;

D. Except as provided for in Subsection B of this Section 9, Mortgagee shall
apply any Award (including the amount not required for Restoration
effected in accordance with Subsection B above) upon the Indebtedness
Hereby Secured in such order or manner as the Mortgagee may elect;

13
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provided that no premium or penalty shall be payable in connection with
any prepayment of the Indebtedness Hereby Secured made out of any
Award as aforesaid;

E. In the event that any Award shall be made available to the Mortgagor for
Restoring the portion of the Premises remaining after a Taking,
Mortgagor hereby covenants to Restore the remaining portion of the
Premises to be of at least equal value and of substantially the same
character as prior to such Taking, all to be effected in accordance with
plans and specifications to be first submitted to and approved by the

Mortgagee,

L

Any portion of any Award remaining after payment in full of the
Indebtedness Hereby Secured shall be paid to Mortgagor or as ordered
by a court of competent jurisdiction; and

G. Ne interest shall be payable by Mortgagee on account of any Award at
any tiine held by Mortgagee.

10.  Disbursement of insurance Proceeds and Condemnation Awards. In the event
the Mortgagor is entitled to reimburse’nent out of insurance proceeds or any Award held by the
Mortgagee, such proceeds shall be dispursed from time to time upon the Mortgagee being
furnished with satisfactory evidence of the estimated cost of completion of the Restoring, with
funds (or assurances satisfactory to the Mcrtgagee that such funds are available) sufficient in
addition t o the proceeds of insurance or Award, t2.complete the proposed Restoring, and with
such architect's certificates, waivers of lien, contractor's sworn statements and such other
evidence of costs and payments as the Mortgagee m2y reasonably require and approve; and
the Mortgagee may, in any event, require that all plans snd specifications for such Restoring
be submitted to and approved by the Mortgagee prior to ccmmencement of work; and in each
case:

A No payment made prior to the final bomplcwon of the Restoring shall
exceed ninety percent (90%) of the value of the 'work performed from
time to time;

B. Funds other than proceeds of insurance or the Award snzi'-be disbursed

prior to disbursement of such proceeds or Award; and

C. At all times the undisbursed balance of such proceeds or Award
remaining in the hands of the Mortgagee, together with funds deposited
for the purpose or irrevocably committed to the satisfaction of the
Mortgagee by or on behalf of the Mortgagor for the purpose, shall be at
least sufficient in the reasonable judgment of the Mortgagee to pay for
the cost of completion of the Restoring, free and clear of all liens or
claims for lien.

14
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11.  Stamp Tax. If, by the laws of the United States of America, or of any state
having jurisdiction over the Mortgagor, any taxis due or becomes due in respect of the
issuance of the Note, the Mortgagor shall pay such tax in the manner required by such law.

12.  Prepayment Privilege. At such time as the Mortgagor is not in default under the
terms of the Note, or under the terms of this Mortgage, the Mortgagor shall have the privilege
of making prepayments on the principal of the Note (in addition to the required payments
thereunder) in accordance with the terms and conditions, if any, set forth in the Note, but not
otherwise.

13. . Partial Release. Notwithstanding the provisions of Section 19 hereof and subject
to the coripliance by Mortgagor of the provisions of this Section, Mortgagor may obtain a partial
release of this Mortgage of a portion of the Premises (a “Partial Release”). The following must
be satisfied as-cunditions precedent to a Partial Release:

A. “Airequests for a Partial Release shall be made to Mortgagee not less
tnarviwenty-one (21) days prior to the date on which a Partial Release is
desird by Mortgagor,;

B. As of the (ate of any such request by Mortgagor:

a. Mortgagor is in full compliance with all of the covenants,
agreements, okligations and undertakings required to be
performed by 't uiider this Mortgage and under the other Loan
Documents, unless-compliance thereof shall have been waived in
writing by Mortgagee;

b. No Event of Default as Zerfined herein or in any other Loan
Document, and no event or condition which, with the giving of
notice or the passage of time, or nsth, as prescribed herein or in
such other Loan Document, woula sonstitute any such Event of
Default has occurred;

C. There shall have been no material advzrse change in the
business or financial condition or management.o1 slortgagor and
the Premises shall not have suffered any significant,damage by
fire or other casualty and no condemnation or adveis<zoning or
usage change proceedings shall have been commenced or
threatened, and no law, regulation, ordinance, moratorium,
injunctive proceeding, restriction or similar matter shall have been
commenced or threatened by any governmental authority if the
result of such law, regulation, ordinance, moratorium, injunctive
proceeding, restriction or like matter would have the effect, in
Mortgagee’s reasonable judgment, of materially and adversely
affecting the expected benefits to be gained by Mortgagor in
connection with the Premises or by Mortgagee in connection with

15



0422542314 Page: 16 of 45

UNOFFICIAL COPY

its financing the subject transaction for any reason whatsoever;
and

d. All certificates, statements and data furnished to Mortgagee by
or on behalf of Mortgagor are true and complete in all material
respects, and there are no facts or events known to Mortgagor,
which, if disclosed to Mortgagee, would make such statements
or data untrue in any material respect.

C. All documentation shall at all times be in form and content
reasonably acceptable to Mortgagee’'s counsel, and all legal
matters, whether or not specifically referred to in this Mortgage,
shall be reasonably acceptable in all respects to such counsel and
shall be supported by such proof, evidence, assurance and
documentation relating to legal matters as Mortgagee’s counsel
in its sole reasonable judgment shall deem necessary, customary
or appropriate for the fransactions contemplated by this Mortgage,
arnc-all reasonable attorneys’ fees and expenses associated
therewith or related thereto shall be paid by Mortgagor;

D. Mortgagor shail{5y to Mortgagee the amount determined by Mortgagee,
in Mortgagee'’s suiz discretion, which amount shall not be less than
Seventy-Seven and Ons-ifalf Percent (77.5%) of the appraised value of
that portion of the Premises for which Mortgagor seeks a Partial Release.
At no time shall the Indekiedness Hereby Secured exceed Seventy-
Seven and One-Half Perceri477.5%) of the appraised value of the
remaining portion of the Premises after a Partial Release; and

E. No Partial Release shall constitute 'z waiver of any condition
precedent to any future Partial Release 0r preclude Mortgagee from
thereafter declaring the failure of Mortgagor -« satisfy such condition
precedent to be an Event of Default or an evant which with notice
and/or passage of time could be an Event of Cefault.

All conditions precedent to a Partial Release are imposed hereby solely ici e benefit of
Mortgagee, and no other party may require satisfaction of any such condition nrecedent
or be entitled to assume that Mortgagee will refuse to make a Partial Release in the
absence of strict compliance with such conditions precedent. All requirements of this
Section may be waived by Mortgagee, in Mortgagee's sole discretion, in whole or in part,
atany time. Notwithstanding any Partial Release, Mortgagor shall continue to remain liable
for repayment of the Indebtedness Hereby Secured and to fulfill all of the obligations under
the Note and the other Loan Documents.

14. Effect of Extensions of Time, Amendments on_Junior Liens and
Others. Mortgagor covenants and agrees that:

16



=4

0422542314 Page: 17 of 45

UNOFFICIAL COPY

A. If the payment of the | ndebtedness Hereby Secured, or any part
thereof, be extended or varied, or if any part of the security be
released, all persons now or at any time hereafter liable therefor, or
interested in the Premises, shall be held to assent to such extension,
variation or release, and their liability, if any, and the lien and all
provisions hereof shall continue in full force and effect; the right of
recourse against all such persons being expressly reserved by the
Mortgagee, notwithstanding any such extension, variation or release;

B.  Anyperson, firm or corporation taking a junior mortgage or other lien
upon the Premises or any interest therein, shall take such lien subject
to the rights of the Mortgagee to amend, modify and supplement this
Mortgage, the Note and the Assignment, and to vary the rate of
interest and the method of computing the same, and to impose
additional fees and other charges, and to extend the maturity of the
indebtedness Hereby Secured, in each and every case without giving
notics to, or obtaining the consent of, the holder of such junior lien
and withiout the lien of this Mortgage losing its priority over the rights
of any such junior lien; and

C. Nothing in this Seztion contained shall be construed as waiving any
provision of Section 19 hereof which provides, among other things,
that it shall constituie an Event of Default if the Premises be sold,
conveyed or encumbeles,

15.  Effect of Changes in Tax Laws. In tlie event of the enactment after the date
hereof by any legislative authority having jurisdiction ot the Premises of any law deducting
from the value of land for the purpose of taxation, any lien thereon, or imposing upon the
Mortgagee the payment of the whole or any part of the tax:z or assessments or charges
or liens herein required to be paid by the Mortgagor, or chaning in any way the laws
relating to the taxation of mortgages or debts secured by mortgages or the Mortgagee's
interest in the Premises, or the method of collecting taxes, so as to affzct this Mortgage or
the Indebtedness Hereby Secured, or the holder thereof, then, and in anysuich event, the
Mortgagor, upon demand by the Mortgagee, shall pay such taxes or 2ssessments, or
reimburse the Mortgagee therefor; provided that if in the opinion of ccunsel for the
Mortgagee the payment by Mortgagor of any such taxes or assessments shall be unlawful,
then the Mortgagee may, by giving notice to the Mortgagor, declare the entire principal
balance of the Indebtedness Hereby Secured and all accrued interest to be due and
payable on a date specified in such notice, not less than 180 days after the date of such
notice, and the Indebtedness Hereby Secured and all accrued interest shall then be due
and payable without premium or penalty on the date so specified in such notice.

16.  Mortgagee's Performance of Mortgagor's Obligations. In case of default
therein, the Mortgagee, either before or after acceleration of the Indebtedness Hereby
Secured or the foreclosure of the lien hereof, and during the period of redemption, if any,
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may, but shall not be required to, make any payment or perform any act herein or in any
other Loan Documents required of the Mortgagor (whether or not the Mortgagor is
personally liable therefor) in any form and manner deemed expedient to the Mortgagee;
and in connection therewith:

A.

The Mortgagee may, but shall not be required to, make full or partial
payments of principal or interest on prior encumbrances, if any, and
purchase, discharge, compromise or settle any tax lien or other prior
lien, title, or claim thereof, or redeem from any tax sale or forfeiture
affecting the Premises, or contest any tax, assessment, lien or claim;

Mortgagee may, but shall not be required to, complete construction,
furnishing and equipping of the Improvements upon the Premises and
rent, operate and manage the Premises and such Improvements and
say operating costs and expenses, including managements fees, of
¢very kind and nature in connection therewith, so that the Premises,
Improvements and Personal Property shall be operational and usable
for theirintended purpose;

All monies ©2id for any of the purposes herein authorized or
authorized by'2:y other instrument evidencing or securing the
Indebtedness Her:by Secured, and all expenses paid and incurred in
connection therewith, including attorney's fees and any other monies
advanced by the Mortg=oze to protect the Premises and the lien
hereof, or to complete constiuction, furnishing and equipping, or to
rent, operate and manage the #remises and such Improvements, or
to pay any such operating costs'and expenses thereof, or to keep the
Premises, Improvements and Personal Property operational and
usable for their intended purposes, shall be so much additional
Indebtedness Hereby Secured, whether or not they exceed the
amount of the Note, and shall become immed:ately due and payabie
without notice, and with interest thereon at the Default Rate specified
in the Note (herein called the "Default Rate");

Inaction of the Mortgagee shall never be considered aweaiver of any
right accruing to it on account of any default on the gart of the
Mortgagor; and

The Mortgagee, in making any payment hereby authorized relating
to taxes and assessments, may do so according to any bill, statement
or estimate, without inquiry into the validity of any tax, assessment,
sale, forfeiture, tax lien or title or claim thereof, for the purchase,
discharge, compromise or settlement of any other prior lien, may do
so without inquiry as to the validity or amount of any claim for lien
which may be asserted, or i n connection with the completion of

18
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construction, furnishing or equipping of the Improvements or the
Premises or the rental, operation or management of the Premises or
the payment of operating costs and expenses thereof, Mortgagee
may do so in such amounts and to such persons as Mortgagee may
deem appropriate, and may enter into such contracts therefor as
Mortgagee may deem appropriate or may perform the same itself.

17.  Inspection of Premises. The Mortgagee shall have the right to inspect the
Premises at all reasonable times, and access thereto shall be permitted for that purpose.

18~ Financial Statements. The Mortgagor will, within ninety (20) days after the
end of eacn fiscal year of the Mortgagor and of each Guarantor, furnish to the Mortgagee
at the place 'whare interest thereon is then payable, financial and operating statements of
Mortgagor, the Premises and of each guarantor for such fiscal year, allin reasonable detail
and in any event inciuding such itemized statement of receipts and disbursements as shall
enable Mortgagee tc'determine whether any default exists hereunder or under the Note;
and in connection therewiin:

A Such finzncial and operating statements shall be prepared and
certified at the expense of Mortgagor in such manner as may be
acceptable to th4 Mortgagee, and the Mortgagee may, by notice in
writing to the Mortgagor, require that the same be prepared and
certified, pursuant tc audit, by a firm of independent certified public
accountants satisfactory - to Mortgagee, in which case such
accountants shall state wizthier or not, in their opinion, any default or
Event of Default exists hereunuer or under the Note; and

B. If the statements furnished shall nct be prepared in accordance with
generally accepted accounting principies _consistently applied, or if
Mortgagor fails to furnish the same wheri due, Mortgagee may audit
or cause to be audited the books of the (Rremises and/or the
Mortgagor and of each Guarantor, at Mortgagor's-expense, and the
costs of such audit shall be so much additional Indel*zdness Hereby
Secured bearing interest at the Default Rate until pa2id, and payable
upon demand.

19.  Restrictions on Transfer. Subject to the provisions of Section 13 and Section
20 hereof, it shall be an immediate Event of Default hereunder if, without the prior written
consent of the Mortgagee, any of the following shall occur, and in any event Mortgagee
may condition its consent upon such increase in rate of interest payable upon the
Indebtedness Hereby Secured, change in monthly payments thereon, change in maturity
thereof and/or the payment of a fee, all as Mortgagee may in its sole discretion require:

A. If the Mortgagor shall create, effect, contract for, commit to or consent
to or shall suffer or permit any conveyance, sale, assignment,
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transfer, lien, pledge, mortgage, security interest or other
encumbrance or alienation of the Premises or any part thereof, or
interest therein, excepting only sales or other dispositions of Collateral
as defined in Section 21 (herein called "Obsolete Collateral") no
longer useful in connection with the operation of the Premises;
provided that prior to the sale or other disposition thereof, such
Obsolete Collateral shall have been replaced by Collateral, subject to
the first and prior lien hereof, of at least equal value and utility;

If the Mortgagor is a trustee (a “ Trustee Mortgagor”), then if any
beneficiary of the Mortgagor shall create, effect, contract for, commit
to or consent to, or shall suffer or permit, any sale, assignment,
transfer, lien, pledge, mortgage, security interest or other
encumbrance or alienation of such beneficiary's beneficial interest in
the Mortgagor,;

ITthe Mortgagor is a corporation, or if any corporation is a beneficiary
of a trustee mortgagor, then if any shareholder of such corporation
shall create, effect, contract for, commit to or consent to or shall suffer
or permit ary sale, assignment, transfer, lien, pledge, mortgage
security interest.or other encumbrance or alienation of any such
shareholder's sheres.in such corporation; provided that if such
corporation is a corporation whose stock is publicly traded on a
national securities excharige or on the "Over the Counter" market,
then this Section 19.C shal r2 inapplicable;

If the Mortgagor is a partnershig or joint venture, or if any beneficiary
of a trustee Mortgagor is a partneiship-or joint venture, then if any
general partner or joint venturer in suc partnership or joint venture
shall create, effect or consent to or shai saffer or permit any sale,
assignment, transfer, lien, pledge, mortgage, sccurity interest or other
encumbrance or alienation of any part of the partnership interest or
joint venture interest, as the case may be, of such nartner or joint
venturer; or

If the Mortgagor is a limited liability company, or if any bereficiary of
a trustee Mortgagor is a limited liability company, then if any member
in such limited liability company shall create, effect or consent to or
shall suffer or permit any sale, assignment, transfer, lien, pledge,
mortgage, security interest or other encumbrance or alienation of any
part of the membership interest of such limited liability company; or

If there shall be any change in control (by way of transfers of stock
ownership, partnership interests, membership interests or otherwise)
in any general partner or member which directly or indirectly controls
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or is a general partner or member of a partnership, joint venture or
limited liability company beneficiary as described in Subsection 19.D
and 19.E above;

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge,
mortgage, security interest, encumbrance or alienation is effected directly or indirectly,
voluntarily or involuntarily, by operation of law or otherwise; provided that provisions of this
Section 19 shall be operative with respect to, and shall be binding upon, any persons who,
in accordance with the terms hereof or otherwise, shall acquire any part of or interest in or
encumbrance u pon the Premises, or such beneficial interest in, share of stock of or
partnershig, ioint venture or membership interest in the Mortgagor or any beneficiary of a
Trustee Mortgagor; and provided further that no consent by Mortgagee to, or any waiver
of, any eventor condition which would otherwise constitute an Event of Default under this
Section 19, shall zonstitute a consent to or a waiver of any other or subsequent such event
or condition or a waiver of any right, remedy or power of Mortgagee consequent thereon.

20. Permitted Transfers. The provisions of paragraph 19 shall not be applicable
to transfers of the Premises -or part thereof, or interest therein or any beneficial interests,
shares of stock, or partnership, joirt venture or membership interests, as the case may be,
in the Mortgagor, or any beneficiary of a Trustee Mortgagor by or on behalf of an owner
thereof who is deceased or declarze judicially incompetent, to such owner's heirs,
legatees, devisees, executors, admin'strators, estate, personal representatives and/or
committee.

21.  Uniform Commercial Code. This Mortgage constitutes a Security Agreement
under the Uniform Commercial Code of the State in-which the Premises is located (herein
called the "Code") with respect to any part of the Fremises which may or might now or
hereafter be or be deemed to be personal property, fiytures or property other than real
estate (all herein called “"Collateral"); all of the terms “provisions, conditions and
agreements contained in this Mortgage pertain and apply to the Collateral as fully and to
the same extent as to any other property comprising the Premisas; and the following
provisions of this Section 21 shall not limit the generality or applicaiility of any other
provision of this Mortgage, but shall be in addition thereto:

A. The Mortgagor (being the Debtor as that term is used in the Code) is
and will be the true and lawful owner of the Collateral, subject to no
liens, charges or encumbrances other than the lien hereof,

B. The Collateral is to be used by the Mortgagor solely for business
purposes, being installed upon the Premises for Mortgagor's own use
or as the equipment and furnishings furnished by Mortgagor, as
landlord, to tenants of the Premises;

C. The Collateral will be kept at the Real Estate and will not be removed
therefrom without the consent of the Mortgagee (being the Secured
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Party as that term is used in the Code) by Mortgagor or any other
person; and the Collateral may be affixed to the Real Estate but will
not be affixed to any other real estate;

The only persons having any interest in the Premises are the
Mortgagor, Mortgagee and persons occupying the Premises as
tenants only;

No Financing Statement covering any of the Collateral or any
proceeds thereof is on file in any public office except pursuant hereto;
and Mortgagor will atits own cost and expense, upon demand, furnish
to the Mortgagee such further information and will execute and deliver
to the Mortgagee such financing statement and other documents in
form satisfactory to the Mortgagee, and will do all such acts and
wnings as the Mortgagee may at any time or from time to time
veasonably request or as may be necessary or appropriate to
establish and maintain a perfected security interest in the Collateral
as security for the Indebtedness Hereby Secured, subject to no
adverse liens or encumbrances; and the Mortgagor will pay the cost
of filing the sarae or filing or recording such financing statements or
other documeitts, and this instrument, in ail public offices whenever
filing or recording'is d=emed by the Mortgagee to be necessary or
desirable;

Upon the occurrence of aivy Svent of Default hereunder (regardless
of whether the Code has beeii zr-acted in the jurisdiction where rights
or remedies are asserted) anc-at any time thereafter (such Event of
Default not having previously been cures), the Mortgagee atits option
may declare the Indebtedness Hereby Secured immediately due and
payable, all as more fully set forth in_Section 22 hereof, and
thereupon Mortgagee shall have the remedi=s of a secured party
under the Code, including without limitation e right to take
immediate and exclusive possession of the Coil=teral, or any part
thereof, and for that purpose may, so far as the Morigagor can give
authority therefor, with or without judicial process, enter {if this can be
done without breach of the peace) upon any place which the
Collateral or any part thereof may be situated and remove the same
therefrom (provided that if the Collateral is affixed to real estate, such
removal shall be subject to the conditions stated in the Code);

The Mortgagee shall be entitled to hold, maintain, preserve and
prepare the Collateral for sale, until disposed of, or may propose to
retain the Collateral, subject to the Mortgagor's right of redemption, if

any, in satisfaction of the Mortgagor's obligations as provided in the
Code, provided that the Mortgagee without removal may render the
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Collateral unusable and dispose of the Collateral on the Premises,
and the Mortgagee may require the Mortgagor to assemble the
Collateral and make it available to the Mortgagee for its possession
at a place to be designated by Mortgagee which is reasonably
convenient to both parties;

H. The Mortgagee will give Mortgagor at least five (5) days’ notice of the
time and place of any public sale thereof or of the time after which
any private sale or any other intended disposition thereof is made and
the requirements of reasonable notice shall be met if such notice is
mailed, by certified mail or equivalent, postage prepaid, to the
address of the Mortgagor determined as provided in Section 42
hereof, at least five (5) days before the time of the sale or disposition;

l. The Mortgagee may buy at any public sale, and if the Collateral is a
‘yre customarily sold in a recognized market or is of a type which is
tne sinject of widely distributed standard price quotations, Mortgagee
may o'y at any private sale, and any such sale may be held as part
of and in/conjunction with any foreclosure sale of the Real Estate
comprised witkin the Premises, the Collateral and Real Estate to be
sold as one lot if Mortgagee so elects;

J. The net proceeds reclized upon any such disposition, after deduction
for the expenses of retaking, holding, preparing for sale, selling or the
like, and the reasonable attorneys' fees and legal expenses incurred
by Mortgagee, shall be applied in satisfaction of the Indebtedness
Hereby Secured; and the Mortgagee will account to the Mortgagor for
any surplus realized on such dispcsitiori;

K. The remedies of the Mortgagee hereunde are cumulative and the
exercise of any one or more of the remedies provided for herein or
under the Code shall not be construed as a waivercf any of the other
remedies of the Mortgagee, including having the Co"ateral deemed
part of the realty upon any foreclosure thereof, so lorg as any part of
the Indebtedness Hereby Secured remains unsatisfiec.: and

L. The terms and provisions contained in this Section 21 shall, unless
the context otherwise requires, have the meanings and be construed
as provided in the Code.

22. Events of Default. If one or more of the following events (herein called
"Events of Default") shall occur:

A. If defaultis made in the due and punctual payment of the Note or any
installment thereof, either principal or interest, as and when the same
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is due and payable, or if default is made in the making of any
payment of any other monies required to be made hereunderorunder
the Note, any applicable period of grace specified in the Note shall
have elapsed; or

If an Event of Default pursuant to Section 19 hereof shall occur and
be continuing without notice or grace of any kind; or

If default is made in the maintenance and delivery to Mortgagee of
insurance required to be maintained and delivered hereunder, without
notice or grace of any kind; or

If (and for the purpose of this Section only, the term Mortgagor shall
mean and include not only Mortgagor but any beneficiary of a Trustee
Mortgagor and each person who, as Guarantor, co-maker or
atherwise shall be or become liable for or obligated upon all or any
part of the Indebtedness Hereby Secured or any of the covenants or
agreeirents contained herein),

a. The Mortgagor shall file a petition in voluntary bankruptcy
under the 2ankruptcy Code of the United States or any simiiar
law, state or federal, now or hereafter in effect, or

b.  The Mortgagor sha!l file an answer admitting insolvency or
inability to pay its dspig, or

C. Within sixty (60) days afler tha filing against Mortgagor of any
involuntary proceedings uindei-such Bankruptcy Code or
similar law, such proceedings $::3!l not have been vacated or
stayed, or

d. The Mortgagor shall be adjudicated a bankrunt, or a trustee or
receiver shall be appointed for the Mortgaaaror for all or the
major part of the Mortgagor's property or the Fremises, in any
involuntary proceeding, or any court shall’ have taken
jurisdiction of all or the major part of the Mortgagor's property
or the Premises in any involuntary proceeding for the
protection, reorganization, dissolution, liquidation or winding up
of the Mortgagor, and such trustee or receiver shall not be
discharged or such jurisdiction relinquished or vacated or
stayed on appeal or otherwise stayed within sixty (60) days, or

e. The Mortgagor shall make an assignment for the benefit of

creditors or shall admit in writing its inability to pay its debts
generally as they become due or shall consent to the
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appointment of a receiver or trustee or liquidator of all or the
major part of its property, or the Premises; or

E.  Ifanydefault shall exist under the provisions of Section 28 hereof, or
under the Assignment referred to therein: or

F. If any representation made by or on behalf of Mortgagor in connection
with the | ndebtedness H ereby Secured shall prove untruein a ny
material respect; or

G. If default shall continue for 15 days after notice thereof by Mortgagee
to Mortgagor in the due and punctual performance or observance of
any other agreement or condition herein or in the Note contained;
provided that if such default is not susceptible of cure within such 15-
day period, such 15-day period shall be extended to the extent
recessary to permit such cure if, but only if, Mortgagor shall
commeance such cure within such 15-day period and shall thereafter
prosecute such cure to completion, diligently and without delay, and
no other Event of Default shall occur: or

H. If the Premises shi~il be abandoned: or

l. If the Mortgagor shell be in default beyond any applicable grace
period in any term, provision or condition of any document which
evidences, secures or governs any loan secured by a lien against the
Premises; or

J. If a guarantor shall be dissolved, die or be adjudged legally
incompetent; provided, however, that within sixty (60) days after the
death of a guarantor, Borrower may “substitute an alternative
guarantor for the deceased guarantor if sucn substitute guarantor is
accepted in writing by Mortgagee (in Mortgagee’s su'le discretion);

K. The death, dissolution or legal incompetency of any Mertaagor;

then the Mortgagee is hereby authorized and empowered, at its option, and withou affecting
the lien hereby created or the priority of said lien or any right of the Mortgagee hereunder, to
declare, without further notice, all Indebtedness Hereby Secured to be immediately due and
payable, whether or not such default is thereafter remedied by the Mortgagor, and the
Mortgagee may immediately proceed to foreclose this Mortgage and/or exercise any right,
power or remedy provided by this Mortgage, the Note, the Assignment or any of the other Loan
Documents or by law or in equity conferred.
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23, Foreclosure. When the Indebtedness Hereby Secured, or any part thereof, shall
become due, whether by acceleration or otherwise, the Mortgagee shall have the right to
foreclose the lien hereof for such Indebtedness or part thereof and:

A In any suit or proceeding to foreclose the lien hereof, there shall be
allowed and included as additional indebtedness in the decree for sale,
all expenditures and expenses which may be paid or incurred by or on
behalf of the Mortgagee for attorneys' fees, appraisers' fees, outlays for
documentary and expert evidence, stenographers' charges, publication
costs and costs (which may be estimated as to items to be expended
after entry of the decree) of procuring all such abstracts of title, title
searches and examinations, title insurance policies, and similar data and
assurances with respect to title, as the Mortgagee may deem reasonably
necessary either to prosecute such suit or to evidence to bidders at sales
which may be had pursuant to such decree the true conditions of the title
toor the value of the Premises; and

B. All expenditures and expenses of the nature in this Section mentioned,
and sucrexpenses and fees as may be incurred in the protection of the
Premises a1d the maintenance of the lien of this Mortgage, including the
fees and expensas of any attorney employed by the Mortgagee in any
litigation or procesdings affecting this Mortgage, the Note or the
Premises or the rigifs of Mortgagee hereunder or as to which Mortgagee
may be made a party b virtue of its interest in the Premises pursuant to
this Mortgage or othelwiza, including probate and bankruptcy
proceedings, or in preparationinrthe commencement or defense of any
proceeding or threatened suit o wroceeding, shall constitute so much
additional Indebtedness Hereby S<cured. and shall be immediately due
and payable by the Mortgagor, with intGrest thereon at the Default Rate.

24,  Proceeds of Foreclosure Sale. The proceeds of anv foreclosure sale of the
Premises shall be distributed and applied in the following order of priority: First, on account of
all costs and expenses incident to the foreclosure proceedings, including all such items as are
mentioned in Section 23 hereof; Second, all other items which, under ‘the tarms hereof,
constitute Indebtedness Hereby Secured additional to that evidenced by the Note, with interest

on such items as herein provided; Third, to interest remaining unpaid upon the Note: Fourth,

25.  Receiver. Mortgagor consents and agrees that:

A Upon an Event of Default, Mortgagee shall be entitled to have appointed
a receiver of the Premises:

B. Such appointment may be made either before or after sale, without
notice and without requiring bond, without regard to solvency or
insolvency of the Mortgagor at the time of application for such receiver,
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and without regard to the then value of the Premises or whether the
same shall be then occupied as a homestead or not: and the Mortgagee
hereunder, or any holder of the Note, may be appointed as such receiver;

C. Such receiver shall have the power to collect the Rents during the
pendency of such foreclosure suit and in case of a sale and a deficiency,
during the full statutory period of redemption, if any, whether there be a
redemption or not, as well as during any further times when the
Mortgagor, except for the intervention of such receiver, would be entitled
to collection of such Rents and all other powers which may be necessary
or are usual in such cases for the protection, possession, control,
management and operation of the Premises during the whole of said
period; and

o

The court may, from time to time, authorize the receiver to apply the net
irizome from the Premises in his hands in payment in whole or in part of:

a. The Indebtedness Hereby Secured or the indebtedness secured
hy any decree foreclosing this Mortgage, or any tax, special
assessment or other lien which may be or become superior to the
lien hereof or such decree, provided such application is made
prior to tae foreclosure sale; or

b. The deficiency in case of a sale and deficiency.

26.  Insurance Upon Foreclosure. Irisaze of an insured loss after foreclosure
proceedings have been instituted, the proceeds of Zny insurance policy or policies, if not
applied in Restoring the Improvements, as aforesaid, <Aall be used to pay the amount due in
accordance with any decree of foreclosure that may be entered in any such proceedings, and
the balance, if any, shall be paid as the court may direct; anc.

A, In the case of foreclosure of this Mortgage, th:2 court, in its decree, may
provide that the Mortgagee's clause attached ‘¢ each of the casualty
insurance policies may be canceled and that the purchaser at foreclosure
sale may cause a new l0ss clause to be attached to eac!i oi said casualty
insurance polices making the loss thereunder payable to s4¢ purchaser
and any such foreciosure decree may further provide that i1 case of a
redemption under said decree as provided by statute, such redemptor
may cause the preceding loss clause attached to each casualty
insurance policy to be canceled and a new loss clause to be attached
thereto, making the loss thereunder payable to such redemptor; and

B. In the event of foreclosure sale, the Mortgagee is hereby authorized,
without the consent of the Mortgagor, to assign any and all insurance
policies to the purchaser at the sale, or to take such other steps as the
Mortgagee may deem advisable to cause the interest of such purchaser
to be protected by any of the said insurance policies.

27



0422542314 Page: 28 of 45

UNOFFICIAL COPY

27.  Waiver. The Mortgagor hereby covenants and agrees that it will not at any time
insist upon or plead, or in any manner whatever claim or take any advantage of, any stay,
exemption or extension law or any so-called "Moratorium Law" now or at any time hereafter in
force, nor claim, take or insist upon the b enefit or advantage of or from any law now or
hereafter in force providing for the valuation or appraisement of the Premises, or any part
thereof, priorto any sale or sales thereof to be made pursuantto a ny provisions herein
contained, or to decree judgment or order of any court of competent jurisdiction; or, after such
sale or sales, claim or exercise any rights under any statute now or hereafter in force to redeem
the property so sold, or any part thereof, or relating to the marshalling thereof, upon foreclosure
sale or other enforcement hereof; and without limiting the foregoing:

A. The Mortgagor hereby expressly waives any and all rights of redemption
from foreclosure or sale, if any, under any order or decree of foreclosure
of this Mortgage, on its own behalf and on behalf of each and every
person, it being the intent hereof that any and all such rights of
veciemption of the Mortgagor and of all other persons are and shail be
uezmed to be hereby waived to the full extent permitted by the provisions
of 73511.CS 5/15-1101, et seq., or other applicable law or replacement
statutes;

B. The Mortgagar viill not invoke or utilize any such law or laws or otherwise
hinder, delay or.irnpede the execution of any right, power or remedy
herein or otherwise granted or delegated to the Mortgagee but will suffer
and permit the e xecLtion of every such right, power and remedy as
though no such law or laws had been made or enacted; and

C. If the Mortgagor is a trustee, Matgagor represents that the provisions of
this Section (including the waiver ¢ redemption rights) were made at the
express direction of Mortgagor's beneiciaries and the persons having the
power of direction over Mortgagor, and =z made on behalf of the Trust
Estate of Mortgagor and all beneficiaries =t Mortgagor, as well as all
other persons mentioned above.

28.  Assignment. As further security for the Indebtedness Hereby Secured, the
Mortgagor has, concurrently herewith, executed and delivered to the Mortgacce a separate
instrument (herein called the "Assignment") dated as of the date hereof, whereiri 5iid whereby,
among other things, the Mortgagor has assigned to the Mortgagee all of the rents, iz5ues and
profits, and/or any and all Leases and/or the rights of management of the Premises, all as
therein more specifically set forth, which said Assignment is hereby incorporated herein by
reference as fully and with the same effect as if set forth herein at length; and in connection
with the foregoing:

A. The Mortgagor agrees that it will duly perform and observe all of the

terms and provisions on its part to be performed and observed under the
Assignment;
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B. The Mortgagor agrees that it will duly perform and observe all of the
terms and provisions on lessor's part to be performed and observed
under any and all Leases to the end that no default on the part of lessor
shall exist thereunder; and

C. Nothing herein contained shall be deemed to obligate the Mortgagee to
perform or discharge any obligation, duty or liability of lessor under any
Lease; and the Mortgagor shall and does hereby indemnify and agree to
defend and hold the Mortgagee harmless of and from any and all liability,
loss or damage which the Mortgagee may or might incur under any
Lease or by reason of the Assignment; and any and all such liability, loss
or damage incurred by the Mortgagee, together with the costs and
expenses, including reasonable attorneys' fees, incurred by the
Mortgagee in the d efense (including p reparation for d efense) of any
claims or demands therefor (whether successful or not), shall be so much
ar'ditional Indebtedness Hereby Secured, and the Mortgagor shall
veimburse the Mortgagee therefor on demand, together with interest
thereor at the Default Rate from the date of demand to the date of
paymeni,

29.  Priorities with Respect io Leases. If the Mortgagee shall execute and record (or
register) in the public office wherein this‘Mortgage was recorded (or registered) a unilateral
declaration that this Mortgage shall be subiect and subordinate, in whole or in part, to any
Lease, then upon such recordation (or registration), this Mortgage shall become subject and
subordinate to such Lease to the extent set ferth in such instrument; provided that such
subordination shall not extend to or affect the priority of entitlement to insurance proceeds or
any Award unless such instrument shall specifically. s provide.

30.  Mortgagee in Possession. Upon an Event of Default, Mortgagee is entitled to
become a mortgagee in possession. Nothing herein coritsined shall be construed as
constituting the Mortgagee a mortgagee in possession in the abserce of the actual taking of
possession of the Premises by the Mortgagee.

31.  BusinessLoan. Mortgagor represents and agrees that the lan avidenced bythe
Note and secured hereby is a business loan within the purview of 815 ILCS 2 '3/4, et seq. (or
any substitute, amended or replacement statutes) and is transacted solely forthe purpose of
carrying on or acquiring the business of the Mortgagor, or if the Mortgagor is a trusieg, for the
purpose of carrying on or acquiring the business of the beneficiaries of the Mortgagor as
contemplated by said Section.

32.  Contests. Notwithstanding anything to the contrary herein contained, Mortgagor
shall have the right to contest by appropriate legal proceedings diligently prosecuted any Taxes
imposed or assessed upon the Premises or which may be or become a lien thereon and any
mechanics', materialmen's or other liens or claims for lien upon the Premises (all herein called
"Contested Liens"), and no Contested Lien shall constitute an Event of Default hereunder, if,
but only if:
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Mortgagor shall forthwith give notice of any Contested Lien to Mortgagee
at the time the same shall be asserted;

Mortgagor shall deposit with Mortgagee the full amount (herein called the
"Lien Amount"} of such Contested Lien or which may be secured thereby,
together with such amount as Mortgagee may reasonably estimate as
interest or penalties which might arise during the period of contest;
provided that in lieu of such payment Mortgagor may furnish to
Mortgagee a bond or title indemnity in such amount and form, and issued
by a bond or title insuring company, as may be satisfactory to Mortgagee;

Mortgagor shall diligently prosecute the contest of any Contested Lien by
appropriate legal proceedings having the effect of staying the foreclosure
or forfeiture of the Premises, and shall permit Mortgagee to be
represented in any such contest and shall pay all expenses incurred by
wartgagee in so doing, including fees and e xpenses of Mortgagee's
coinisel (all of which shall constitute so much additional Indebtedness
Hereby) Secured bearing interest at the Default Rate until paid, and

payable upon demand); and

Mortgagor stall pay such Contested Lien and all Lien Amounts together
with interest ard. pznalties thereon if and to the extent that any such
Contested Lien shall be determined adverse to Mortgagor, or forthwith
upon demand by Mortgagee if, in the opinion of Mortgagee, and
notwithstanding any sucn zontest, the Premises shall be in jeopardy or
in danger of being forfeited or inreclosed; provided that if Mortgagor shall
fail so to do, Mortgagee may, .uri shall not be required to, pay all such
Contested Liens and Lien Amouiis and interest and penalties thereon
and such other sums as may be nHeczssary in the judgment of the
Mortgagee to obtain the release and discharge of such liens; and any
amount expended by Mortgagee in so doing shall be so much additional
Indebtedness Hereby Secured bearing inteiest at the Default Rate until
paid, and payable upon demand; and provided further that Mortgagee
may in such case use and apply for the purpose (nories deposited as
provided in Subsection 32.B above and may demana pav:nent upon any
bond or title indemnity furnished as aforesaid.

33. Indemnification. Mortgagor does hereby covenant and agree that:

A.

Mortgagee shall have noresponsibility for the control, care, management
or repair of the Premises and shall not be responsible or liable for any
negligence in the management, operation, upkeep, repair or control of
the Premises resulting in loss, injury or death to any tenant, licensee,
immediate stranger or other person;
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No liability shall be asserted or enforced against Mortgagee in the
exercise of the rights and powers hereby granted to the Mortgagee; and
Mortgagor hereby expressly waives and releases any such liability; and

Mortgagor shall and does hereby indemnify and hold Mortgagee
harmless from any liability, loss or damage which Mortgagee may or
might incur by reason of exercise by Mortgagee of any right hereunder,
and any and all claims and demands whatsoever which may be asserted
against Mortgagee by reason of any violation of, or liability under any
Environmental Regulation (other than due solely to an act or omission of
Mortgagee after obtaining possession or control of the Premises) or of
any alleged obligation or undertaking on Mortgagee's part to perform or
discharge any of the terms, covenants or agreements contained herein
or in any instrument evidencing, securing or relating to the Indebtedness
Hereby Secured or in any contracts, agreements or other instruments
reating to or affecting the Premises; any and all such liability, loss or
damage incurred by the Mortgagee, together with the costs and
expe;1s2s. including reasonable attorneys' fees incurred by Mortgagee in
the detznse fincluding preparation for defense) of any claims or demands
therefor (whether successful or not) shall be so much additional
Indebtednes: Fereby Secured, and the Mortgagor shall reimburse the
Mortgagee therefor on demand, together with interest thereon at the
Default Rate from ‘he date of demand to the date of payment.

34. Mortgagor Not a Joint Venture: or Partner. Mortgagor and Mortgagee

acknowledge and agree that in no event shall Nierigagee be deemed to be a partner or joint
venturer with Mortgagor or any beneficiary of Mortgegor; and without limiting the foregoing,
Mortgagee shall not be deemed to be such a partnzi or joint venturer on account of its
becoming a mortgagee in possession or exercising any fights pursuant to this Mortgage or
pursuant to any other instrument or document evidencing or sesuring any of the Indebtedness
Hereby Secured, or otherwise.

35.  Subrogation. Tothe extent that Mortgagee, on or after th= date hereof, pays any
sum due under or secured by any Senior Lien as hereinafter defined, or Mortc agor or any other

person pays any such sum with the proceeds of the Indebtedness Hereby Secured:

A.

Mortgagee shall have and be entitled to a lien on the Premis2s equal in
priority to the Senior Lien discharged, and Mortgagee shall be subrogated
to, and receive and enjoy all rights and liens possessed, held or enjoyed
by, the holder of such Senior Lien, which shall remain in existence and
benefit Mortgagee in securing the Indebtedness Hereby Secured; and

Notwithstanding the release of record of Senior Liens (as hereinafter
defined) Mortgagee shall be subrogated to the rights and liens of all
mortgages, trust deeds, superior titles, vendors' liens, mechanics' liens,
or liens, charges, encumbrances, rights and equities on the Premises
having priority to the lien of this Mortgage (herein generally called "Senior
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Liens"), to the extent that any obligation secured thereby is directly or
indirectly paid or discharged with proceeds of disbursements or advances
of the Indebtedness Hereby Secured, whether made pursuant to the
provisions hereof or of the Note or any document or instrument executed
in connection with the Indebtedness Hereby Secured.

36. Titlein Mortgagor's Successors. In the event that the ownership of the Premises
or any part thereof becomes vested in a person or persons other than the Mortgagor the
Mortgagee may, without notice to the Mortgagor, deal with such successor or successors in
interest of the Mortgagor with reference to this Mortgage and the Indebtedness Hereby Secured
in the same manner as with the Mortgagor; and the Mortgagor will give immediate written
notice to tie Mortgagee of any conveyance, transfer or change of ownership of the Premises:
but nothing-in this Section 36 contained shall vary or negate the provisions of Section 19
hereof.

37.  Righis‘cumulative. Each right, power and remedy herein conferred upon the
Mortgage is cumulative snd in addition to every other right, power or remedy, express or
implied, given now or hereariar existing, at law or in equity, and each and every right, power
and remedy herein set forth or otherwise so existing may be exercised from time to time as
often and in such order as may be deemed expedient by the Mortgagee, and the exercise or
the beginning of the exercise of ore riaht, power or remedy shall not be a waiver of the right
to exercise at the same time or thereafier any other right, power or remedy; and no delay or
omission of the Mortgagee in the exercise of any right, power or remedy accruing hereunder
or arising otherwise shall impair any such right, power or remedy, or be construed to be a
waiver of any default or acquiescence therein.

38.  Successors and Assigns. This Mo; (zege and each and every covenant,
agreement and other provision hereof shall be binding .zon the Mortgagor and its successors
and assigns (including, without limitation, each and every from iime to time record owner of the
Premises or any other person having an interest therein) and zhall inure to the benefit of the
Mortgagee and its successors and assigns and wherever hereini *e Mortgagee is referred to,
such reference shall be deemed to include the holder from time to time of the Note, whether
so expressed or not; and each such from time to time holder of the No‘a shall have and enjoy
all of the rights, privileges, powers, options, benefits and security aforded hereby and
hereunder, and may enforce every and all of the terms and provisions hereuf, as fully and to
the same extent and with the same effect as if such from time to time holder'vas herein by
name specifically granted such rights, privileges, powers, options, benefits and security and
was herein by name designated the Mortgagee.

39.  Provisions Severable. T he unenforceability or invalidity of any provision or
provisions hereof shall not render any other provision or provisions herein contained

unenforceable or invalid.

40.  Waiver of Defense. No action for the enforcement of the lien or any provision
hereof shall be subject to any defense which would not be good and available to the party
interposing the same in an action at law upon the Note.

J 32



0422542314 Page: 33 of 45

UNOFFICIAL COPY

41.  Captions and Pronouns. The captions and headings of the various sections of
this Mortgage are for convenience only, and are not to be construed as confining or limiting in
any way the scope or intent of the provisions hereof; and whenever the context requires or
permits, the singular number shall include the plural, the plural shall include the singular and
the masculine, feminine and neuter genders shall be freely interchangeable.

42.  Addresses and Notices. Any notice which any party hereto may desire or may
be required to give to any other party shall be in writing, and the personal delivery thereof or
electronic facsimile transmission thereof, or the passage of three days after the mailing thereof
by registered or certified mail, return receipt requested, or upon the next business day after
timely and proper deposit, charges paid, with any overnight carrier with respect to next day
service, tsthz addresses initially specified in the introductory paragraph hereof, or to such other
place or places as any party hereto may by notice in writing designate, shall constitute service
of notice herewider.

A copy of aii ziotices shall be directed as follows:
If to Mortgagee:

MB Financial 3ank, N.A.
1200 North £skland Avenue
Chicago, IL 60422
Attention: Peter D. Straus

with a copy to:

MB Financial Bank, N.A.
6401 North Lincoln Avenue
Lincolnwood, IL 60712
Attention: Peter D. Straus
Fax: (847) 745-3435

and a copy to:

Jay R. Goldberg

Field and Goldberg, LLC
10 South LaSalle Street
Suite 2910

Chicago, IL 60603

Fax: (312) 408-7201

If to Mortgagor:

c/o Andriyous Youkhana
201 East Ohio Street
Chicago, IL 60611
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with a copy to:

James A. Regas

Regas Frezados & Dallas
111 West Washington Street
Suite 1525

Chicago, IL 60602

Fax: (312) 236-112¢

43.  Mortgagor Will Not Discriminate. Mortgagor covenants and agrees at all times
to be in full compliance with provisions of law prohibiting discrimination on the basis of race,
color, crecd or national origin including, but not limited to, the requirements of Title VIII of the
1968 Civil Rignts Act, or any substitute, amended or replacement Acts.

44,  interast at the Default Rate. Without limiting the generality of any provision
herein or in the Nete contained, from and after the occurrence of any Event of Default
hereunder, all of the Indebtedness Hereby Secured shall bear interest at the Default Rate.

45. Time. Time isof the essence hereof and of the Note, Assignment and all other
instruments or Loan Documents Jelivered in connection with the Indebtedness Hereby

Secured.

46. Applicable Law. This Document shall be construed in accordance with the laws
of the State in which the Premises are located.

IN WITNESS WHEREOF, the Mortgagor hzreto has executed this Mortgage all on and
as of the day, month and year first above written.

630 WASHINGTON CORPORATION, a 640 WES 1"#/ASHINGTON LLC, an lilinois
lllinois corporation -y

Andnyﬁ’ ’Youkh&na Pre esident

MONROE-JEFFERSON [INVESTORS
L.L.C., an |lllinois limited liability
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STATE OF ILLINOIS )
PERL
COUNTY OF ¢<° )

|, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that Andriyous Youkhana, the President of 630 Washington Corporation, an lllinois
corporation, personally known to me to be the same person whose name is subscribed to the
foregoing instrument as such officer of said corporation, appeared before me in person and
acknowledged that he signed, sealed and delivered the said instrument as his free and

voluntary act and as the free and voluntary act of said 630 Washington Corporation, for the
uses and purposes therein set forth.

Givei under my hand and notarial seal this Z ﬂ day Of(ZIE?ﬁ’ 2004.

&@4//

Notary Rublic

OFFIC!ALSEAL
", BEAKLAIN.
NOTARY PUBLIC : STATE OF ILLINOYS

STATE OF ILLINOIS ) MY COMMISSION EXPIRES: 09-2406

) SS
COUNTY OF C-CoK )

|, the undersigned, a Notary Public in‘anr-for the County and State aforesaid, do hereby
certify that Andriyous Youkhana, the Managei sf Monroe-Jefferson Investors L.L.C., an
lllinois limited liability company, personally kricwn to me to be the same person whose
name is subscribed to the foregoing instrument as such Manager of said limited liability
company, appeared before me in person and acktiowlesged that he signed, sealed and
delivered the said instrument as his free and voluntary act and zs the free and voluntary act of
said Monroe-Jefferson Investors L.L.C., for the uses and purnoses therein set forth.

a} ‘
Given under my hand and notarial seal this /  dayof (21'%0/% 2004,

/654 /é (ﬁ/b—‘——‘

Notary Public

0FF|G|AL SEAL
BEAKLAIN..

NOTARY PUBLIC STATE: OF ILLINOIS
MY COMMISSION EXPIRES: 08-24-06
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STATE OF ILLINOIS )
| ) SS
COUNTY OF £CoK )

|, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that Andriyous Youkhana, the Manager of 640 West Washington LLC, an lllinois
limited liability company, personally known to me to be the same person whose name is
subscribed to the foregoing instrument as such Manager said limited liability company,
appeared before me in person and acknowledged that he signed, sealed and delivered the said
instrument as his free and voluntary act and as the free and voluntary act of said 640 West
Washington LLC, for the uses and purposes therein set forth.

Givert ader my hand and notarial seal this / o day of 42 7 é& 2004.

oo

Notary Public

OFFICIAL SEAL
_ BEAKLAIN

NOTARY PUBLIC : STArE of
MY * STATE OF ILLINOKS
COMMISSION EXPIRES: 09-24.05

36



0422542314 Page: 37 of 45

UNOFFICIAL COPY

EXHIBIT A

REVOLVING LINE OF CREDIT NOTE

$10,889,000.00 August 1, 2004

1. Agreement _to Pay. FOR VALUE RECEIVED, the undersigned, 630
WASHINGTON CORPORATION, an lllinois corporation, MONROE-JEFFERSON
INVESTORS i..L.C., an lllinois limited liability company, and 640 WEST WASHINGTON
LLC, an Wlingis limited liability company (herein individuallty and collectively called the
"Borrower"), joint'vand severally, promise to pay to the order of MB FINANCIAL BANK, N.A.
(herein, togethei wiik azch successive owner and holder of this Note, called "Lender") in the
manner provided for-hzrain and in the Mortgage, hereinafter referred to, the principal sum of
Ten Million Eight Hundred Eighty-Nine Thousand Dollars ($10,889,000.00) or so much as may
from time to time be disbursed and remain unpaid hereunder, together with interest in arrears
on the balance of principal rezming from time to time unpaid at the rates provided for in Sec-
tions 3 and 4 hereof from and after the date of disbursement (‘Disbursement Date”) that all or
any portion of the proceeds of the ican evidenced hereby shall have been initially disbursed.
THIS NOTE IS A REVOLVING LINE OF .CREDIT AND OBLIGATES LENDER TO MAKE
ADVANCES TO BORROWER SO LONS AS BORROWER COMPLIES WITH ALL THE
TERMS OF THIS NOTE, THE MORTGAGE AID ALL OTHER LOAN DOCUMENTS.

2. Definitions. For the purposes iisfeof, the following terms shall have the
meanings set forth below:

A "Default Rate” shall mean interest paysole at the rate set forth in Section
4 hereof.

B. " oan" shall mean the aggregate indebtedriess evidenced by this Note.

C. "Maturity Date" shall mean and refer to the earlicr of i) August 1, 20086,

or (ii) such date as the existing usage of any of the Premises (hereirafter defined) as
parking lots is changed.

D. "Premises” shall mean, individually and collectively, the(real estate
commonly known as 603 West Monroe Street, 630 West Washington Boulevard and
640 West Washington Boulevard, allin Chicago, Ilinois and legally described on Exhibit
B to the Mortgage, together with all site improvements and structures constructed and
personal property situated thereupon.

E. "Regular Rate" shall mean interest payable at LIBOR plus Two Hundred
Seventy-Five (275) Basis Points (see Rider attached hereto and incorporated herein by
reference).
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3. Interest Rate Prior to Default. Borrower shall pay interest to Lender on the
principal balance hereof outstanding from time to time prior to default at the Regular Rate. The
per diem calculation of interest shall be on the basis of a three hundred sixty (360) day year,
and the per diem sum so ascertained shall be multiplied by the number of days in each
respective billing period to determine the amount of interest from time to time due and owing.

4. Default Rate. In the event that there shall occur:

A. Any monetary default hereunder that shall continue after such payment
is due hereunder;

B. Any Event of Default under the Mortgage; or

C Maturity of the indebtedness evidenced hereby, whether by passage of
time, acceizration, declaration or otherwise,

then and in any such everit, the entire principal balance hereof and all indebtedness secured
by the Mortgage shall therr:aiter bear interest at a rate equal to Five Percent (5%) per annum
in excess of the Regular Rate for aach day all or any part of the principal balance hereof shall
remain outstanding or until the default referred to above shall be cured, whichever shall first
occur. As a condition to curing any such default, however, Borrower shall pay all amounts in
default together with interest charged =i ‘ne Default Rate.

3. Late Charge. Without limiting the provisions of Section 4 hereof, in the event any
installment of interest and/or principal and interest is not paid within ten (10) days of the due
date thereof the undersigned promises to pay a lats eharge of Five Percent (5%) of the amount
due to defray the expense incident to handling any such delayed payment or payments.

6. Payments. Borrower shall make monthly payments of interest only. The first
payment of interest shall be due on September 6, 2004. Each successive payment of interest
shall be made on the sixth {6th) day of each month thereafter, it beiiig the intention that interest
payments shall be made on a monthly basis.

BORROWER SHALL PAY ALL ACCRUED INTEREST, THE WNFAID PRINCIPAL
BALANCE OF THIS NOTE AND ANY OTHER SUMS DUE WITH RESPECT TO THE LOAN
ON THE MATURITY DATE.

7. Prepayment Privilege. The Loan may be prepaid without premium, penalty or
other fee.

8. Application of Payments. All payments on account of the indebtedness
evidenced by this Note shall be applied as follows:

A. First to indebtedness secured by the Mortgage, Guaranty and the
Assignment, as hereinafter defined, other than the principal hereof and interest hereon

charged at the Regular Rate, and specifically including but without limitation, late

A-2
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charges and interest, if any, charged at the difference between the Regular Rate and
the Default Rate;

B. Current interest on the unpaid principal balance hereof at the applicable
Regular Rate; and then

C.  Theunpaid balance of the Loan.

Q. Method and Place of Payment. Payments upon this Note shall be made in lawful
money of the United States of America which shall be legal tender for public and private debts
at the time of payment, and shall be made at such place as Lender may from time to time in
writing appoin.. provided that in the absence of such appointment all payments hereon shallbe
made at the Offices of Lender, 1200 North Ashland Avenue, Chicago, lllinois 60622.

10. Loanubcuments. This Note is a full recourse obligation of Borrower, is given
to evidence an actualiozn in the above amount, and is the Note referred to in and secured by
the following and such.cther instruments evidencing, securing, or pertaining to the Loan as
shall, from time to time, be exzctted and delivered by Borrower or any other party to Lender
(collectively, the "Loan Docurients”);

A. A Mortgage (heiein called the "Mortgage") to Lender, as morigages,
bearing even date herewith, ericuribering the Premises;

B. A Guaranty (herein cal'ed the “Guaranty’) of Andriyous Youkhana, Layla
Youkhana and Park One, Inc., an lllinois'cornoration (herein individually and collectively
called the “Guarantor”) bearing even date barawith;

C.  An Assignment of Rents and Lezsgs (herein called the "Assignment")
bearing even date herewith, made by Borrower, as &ssignor, assigning to Lender all of
the leases, occupancy agreements, rents, issues and pinfits of and from that portion of
the Premises secured by the Mortgage;

D. A Security Agreement (herein called the “Security Agreement”) bearing

even date herewith, made by Borrower, as debtor, in favor of Lendzr, as secured party.

Reference is hereby made to the Loan Documents, which are incorporated-t2rein by this
reference as fully and with the same effect as if set forth herein at length, for a description of
the Premises, a statement of the covenants and agreements of the Borrower and Guarantor,
a statement of the rights, remedies and security afforded thereby, and all other matters therein
contained.

11.  Default and Acceleration. At the election of Lender and without notice, the
principal sum remaining unpaid hereon, together with accrued interest thereon, shall be and
become at once due and payable at the place herein provided for payment upon the
occurrence of a default hereunder, any Event of Default under the Mortgage or a default under
any of the other Loan Documents.




»

0422542314 Page: 40 of 45

UNOFFICIAL COPY

12.  Usury. Borrower represents that the loan evidenced by this Note is exempt from
any limitations on the rate of interest that may be charged hereunder. In no event shall any
interest or payment in the nature of interest be charged or collected by Lender or paid by
Borrower which shall exceed the maximum contract interest rate now allowed for aloan of this
type by the State of lllinois (the "Maximum Interest Rate"). It is the intention of Lender and
Borrower not to contract for a greater rate of interest than the Maximum Interest Rate. Interest,
or any payment determined to be in the nature of interest, charged or collected by Lender or
paid by Borrower exceeding the Maximum Interest Rate shall be deemed to result from mutual
mistake, and any sums so charged, collected, or paid shall be refunded to Borrower.

13. . Costs of Enforcement. In the event that this Note is placed in the hands of an
attorney-atdew for collection after maturity, or in the event that proceedings at law, in equity,
or bankruptcy; receivership or other legal proceedings are instituted or threatened in connection
herewith, or if Leit<er or its participant, if any, is made a party to any such proceeding, or in the
event that this Note i< placed in the hands of an attorney-at-law following a default hereunder
or under the Mortgage ‘0 ©nforce or interpret any of the rights or requirements contained herein
or in the Mortgage, Assiarwient or Security Agreement or other instruments given as security
for, or related to, the indebtedriess evidenced hereby, the Borrower hereby agrees to pay all
reasonable costs of collecting or attempting to collect this Note, or protecting, interpreting or
enforcing such rights, including, witnout limitation, reasonable attorneys' fees, costs and
expenses (whether or not suit is brouh.). in addition to all principal, interest and other amounts
payable hereunder; all of which shall be-szcured by the Mortgage, Assignment and Security
Agreement.

14.  Notices. All notices required or parpitted to be given hereunder shall be given
in the manner and to the place as provided in the Marigage for notice to the party to whom such

notice is given.

15. Time. Time is of the essence of this Note and each of the provisions hereof.

16.  Captions. The captions to the sections of this Note are for convenience only and
shall not be deemed part of the text of the respective sections and shill riot vary, by implication
or otherwise, any of the provisions of this Note.

17.  Disbursement to Escrow. Funds representing the proceeds of ine ndebtedness
evidenced hereby which are disbursed by Lender by mail, wire transfer or other 4&iivery to the
Borrower or at Borrower's direction, to escrows or otherwise for the benefit of the Beirower, for
all purposes, shall be deemed outstanding hereunder and to have been received by Borrower
as of the date of such mailing, wire transfer or other delivery, and interest shall accrue and be
payable upon such funds from and after the date of such wire transfer, mailing or defivery and
until repaid, notwithstanding the fact that such funds may not at any time have been remitted
by such escrows to Borrower or for its benefit.

18.  Governing Law. This Note shall be governed by the laws of the State of lllinois.

19.  Waivers. The Borrower hereby:

A-d
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A. Waives demand, presentment for payment, notice of nonpayment and
protest;

B. Waives notice of and consents to any and all extensions of this Note, or
any part thereof, the release of all or any part of the security for this Note, or the release
of any party liable hereon, and agrees that such extension or release may be made at
any time and from time to time without notice to the Borrower and without discharging
its liability, if any, and without affecting any lien or security given for this Note:

C.  Waives any and all notice of whatsoever kind or nature, except where
notice is specifically required by applicable law, hereunder or under the Mortgage, or
urde- any other document which evidences, secures or governs the disbursement of
the lan evidenced hereby and the exhaustion of legal remedies hereon: and

U<, Waives any and all rights to a trial by jury.

20.  Forbearansg. Any forbearance by Lender in exercising any right or remedy
under this Note, the Morigage or any other Loan Documents or otherwise afforded by
applicable law, shall not be 2'waiver of or preclude the exercise of that or any other right or
remedy. The acceptance by Lender of any payment after the due date of such payment, orin
an amount which is less than the recuired payment, shali not be a waiver of Lender's right to
require prompt payment when due of al'elner payments or to exercise any right or remedy with
respect to any failure to make prompt payment. Enforcement by Lender of any of its rights or
remedies under any of the Loan Documents with respect to Borrower's obligations under this
Note shall not constitute an election by Lender of remedies so as to preclude the exercise of
any other right or remedy available to Lender.

Dated as of the day and year first above writter..
630 WASHINGTON CORPORATION, an 640WESTV.ASHINGTONLLC, an lllinois

Illinois corporation limited liabiiity ~ompany

By: By: )
Andriyous Youkhana, President Andriyous Youkhaiz, Manager

MONROE-JEFFERSON INVESTORS
L.L.C., an lllinois limited liability
company

By:

Andriyous Youkhana, Manager
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RIDER ATTACHED HERETO AND MADE A PART OF THE NOTE DATED
AUGUST 1, 2004 MADE BY 630 WASHINGTON CORPORATION, AN
ILLINOIS CORPORATION, MONROE-JEFFERSON INVESTORS L.L.C., AN
ILLINOIS LIMITED LIABILITY COMPANY, AND 640 WEST WASHINGTON
LLC, AN ILLINOIS LIMITED LIABILITY COMPANY (HEREIN INDIVIDUALLY
AND COLLECTIVELY CALLED THE “BORROWER") PAYABLE TO THE
ORDER OF MB FINANCIAL BANK, N.A. (HEREIN, TOGETHER WITH EACH
SUCCESSIVE OWNER AND HOLDER OF THIS NOTE, CALLED "LENDER")

Pric/to the Maturity Date, or the Loan otherwise becoming due, interest shall accrue on
the outstanding principal balance of the Loan from time to time, at an annual interest rate
(“Interest Rate:") 2qual to Two Hundred Seventy-Five (275) Basis Points in excess of the ninety
(90) day Londei IaterBank Offered Rate (‘LIBOR), the sum of which is named “Adjusted
LIBOR” and is defined below. Interest shall be due and payable in installments commencing
on September 6, 2004 and continuing on the sixth (6™ day of each and every succeeding
month thereafter until te Maturity Date, at which time the entire outstanding Indebtedness (as
defined below) shall be du¢ 2= payable in full. Interest shall be calculated on the basis of the
number of days elapsed during *iie period for which interest is being charged, predicated on
a year consisting of three hundred sixty (360) days.

For purposes hereof, Adjusted LIZOR shall mean arate of interest equal to Two Hundred
Seventy-Five (275) Basis Points in excess ¢ ihe per annum rate of interest (currently, 1.662%)
at which U.S. dollar deposits in an amount ccmparable to the outstanding principal amount of the
Loan and for a ninety (90) day period on the first buzsiness day of January, April, July and October
are offered generally to MB Financial Bank, N.A {iounded upward to the nearest 1/16th of
1.00%) in the London InterBank Eurodollar market at11.00 a.m. (London Time) two (2) banking
days prior to the commencement of each Interest Pericd, si:ch rate to remain fixed until the next
interest reset date (approximately one calendar quarter latzr). For purposes hereof, an Interest
Period shall mean the monthly adjustment on the first day of zach calendar quarter later.

Lender determination of Adjusted LIBOR as provided above: skall be conclusive, absent
manifest error. Furthermore, if Lender determines, in good faith (whiich determination shall be
conclusive, absent manifest error) prior to the commencement of any Iaterast Period that: (a)
U.S. dollar deposits of sufficient amount and maturity for funding the Loan-are.not available to
any of the three (3) largest Chicagoland banks in the London InterBank Eurodo!iar market in the
ordinary course of business; or () by reason of circumstances affecting the Lonaon InterBank
Eurodollar market, adequate and fair means do not exist for ascertaining the rate of interest
applicable to the Loan, Lender shall promptly notify Borrower and such LIBOR loan shall
automatically convert on the last day of its then-current Interest Period to a loan bearing interest
at the reference rate, the rate per annum then, and from time to time, most recently charged,
announced or published on a daily basis in the Wall Street Journal and in the event that the
Prime Rate is no longer published by the Wall Street Journal, it shall then be the rate announced
or published by Lender as its reference rate (‘Reference Rate”). The Reference Rate is not
necessarily the lowest rate charged by Lender on its loans and is set by Lender in its sole
discretion. Changes to the Reference Rate and the corresponding changes to the interest rate

A6
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will occur without prior notice to Borrower. Lender will notify Borrower of the current Reference
Rate upon Borrower's request. Borrower understands that Lender may make loans based on
other rates as well. The interest rate change will not occur more often than once per day.

If, after the date hereof, the introduction of, or any change in any applicable law, treaty,
rule, regulation or guideline or in the interpretation or administration thereof by any governmental
authority or any central bank or other fiscal, monetary or other authority having jurisdiction over
Lender or its lending office (“Regulatory Change”), shall, in the opinion of counsel to Lender,
make it unlawful for Lender to make or maintain any LIBOR loan evidenced hereby, then Lender
shall promptly notify Borrower and such LIBOR loan shall automatically convert on the last day
of its then-current interest quarter to a loan bearing interest at the Reference Rate.

If any Rzgulatory Change (whether or not having the force of law) shall (a) impose, modify
or deem applicebie any assessment, reserve, special deposit or similar requirement against
assets held by, or cierosits in or for the account of or loans by, or any other acquisition of funds
or disbursements by, Leader; (b) subject Lender or any LIBOR Loan to any tax, duty, charge,
stamp tax or fee or charge the basis of taxation of payments to Lender of principal or interest
due from Borrower to Lendar hereunder (other than a change in the taxation of the overall net
income of Lender); or (c} impase cn Lender any other condition regarding such LIBOR loan or
Lender's funding thereof, and Lender shall determine (which determination shall be conclusive,
absent manifest error) that the resut cf the foregoing is to increase the cost to Lender of making
or maintaining such LIBOR loan or tc-ieduce the amount of principal or interest received by
Lender hereunder, then Borrower shall pay.Lander, on demand, such additional amounts as
Lender shall, from time to time, reasonably determine are sufficient to compensate and indemnify
Lender for such increased cost or reduced ‘arnount provided such amounts are equitably
allocated among Lender’s other borrowers of LIBCR 1oans.

Interest after maturity (whether by reason of acceleration or otherwise) shall be paid on
the unpaid balance at the rate of the LIBOR plus Seven Huivdred Seventy-Five (775) Basis

Points.

630 WASHINGTON CORPORATION, an 640 WESTWASHINGTONLLC, anlllinois
lllinois cqrporation limited liabjlity cowpany

A’ﬁdriyo}(é Youkhana| Fresident

ya

Byfgg

By,

.AndFiyog,s"?oukh\a,La,(E.’_Tq’:.dent

- MONROE-JEFFERSON INVESTORS

LL.C., an llinois limited liability
company

Bys...

Endriyoys Youkh#na, Mandger =
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EXHIBIT B

LEGAL DESCRIPTION

603 West Monroe Street:

The East 100.00 feet of Lot 1 and all of Lots 2 to 8, inclusive in Collins' Subdivision of Lots 3 and
4 in Block 26 in the School Section Addition to Chicago in Section 16, Township 39 North, Range
14, East of the Third Principal Meridian, in Cook County, lllinois.

Address of Froperty: 603 West Monroe Street
Chicago, IL 60661

Permanent Index Nc§.: 17-16-106-008-0000
17-16-106-030-0000

630 West Washington Boulevard:

Parcel 1:

The South 25 feet 8-1/2 inches of Lot 7inRlock 47 in Original Town of Chicago in the Southwest
1/4 of Section 9, Township 39 North, Range-+4, East of the Third Principal Meridian, in Cook

County, lilinois.

Parcel 2:

Lot 7 (except the South 25 feet 8-1/2 inches) in Block 47 in Original Town of Chicago in the
Southwest 1/4 of Section 9, Township 39 North, Range 14 East of the Third Principal Meridian,
in Cook County, lllinois.

Parcel 3:

Lot 6 {except the North 37 feet thereof) in Block 47 in Original Town of Ch cac,0in the Southwest
114 of Section 9, Township 39 North, Range 14 East of the Third Principa! Meridian, in Cook
County, lllinois.

Parcel 4:

That part of Lot 10 in Block 47 in Original Town of Chicago in the Southwest 1/4 of Section 9,
Township 39 North, Range 14 East of the Third Principal Meridian, lying West of the East 75.00

feet of said Lot 10, in Cook County, lllinois.

Address of Property: 630 West Washington Boulevard
Chicago, IL 60661

B-1
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Permanent Index No.: 17-09-331 -009-0000
17-09-331-010-0000

17-09-331-011-0000
47-09-331-012-0000

640 West Washington Boulevard:

Lot 20 (except the West 4.50 feet thereof) and all of Lots 21 to 27, all inclusive, in Block 67 in
Canal Trustees gubdivision of the gouthwest 1/4 of Section 9, Township 39 North, Range 14,
East of the Third Principal Meridian, in Cook County, lllinois.

Address of Pruperty: 640 West Washington Boulevard
Chicago, IL 60661

permanent Index No.. 17-09-330-002-0000
17-09-330-003-0000

1 7.09-330-004-0000

17-£3-330-007-0000
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