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MORTGAGKE; SECURITY AGREEMENT AND FIXTURE FILING
(LEASEHOLD AND FEE)

THIS MORTGAGE, SUCURITY AGREEMENT AND FIXTURE FILING (the
“Security Instrument”) is made as.of-the 1* day of August, 2004, by JAZZ ON THE
BOULEVARD, LLC, a Delaware limit~d Hability company, having its principal place of
business at c/o Thrush Companies, 357 Wesi Chicago Avenue, Chicago, Illinois 60610 as
mortgagor (“Borrower”), to CITIBANK, F.S.B. having an address at 500 West Madison Street,
5" Floor, REG/CCDE, Chicago, Illinois 60661 as riortgagee (“Lender”).

RECITALS:

A.  Borrower by its promissory note of even date herewith given to Lender is
indebted to Lender in the principal sum of TWENTY EIGHT MILLION FOUR HUNDRED
THOUSAND AND 00/100 Dollars ($28,400,000) in lawful monev.of the United States of
America (the note together with all extensions, renewals, modificalions, substitutions and
amendments thereof shall collectively be referred to as the "Note"), with ixiterest from the date

thereof at the rates set forth in the Note, principal and interest to be payable-insdccordance with
the terms and conditions provided in the Note.

B. The Note has been executed and delivered by Borrower pursuant to the terms of a
Loan Agreement of even date herewith by and between Lender and Borrower. Capitalized terms

used but not defined herein shall have the meanings ascribed to such terms in the Loan
Agreement.

C. Borrower desires to secure the payment of the Debt (as defined in Article 2) and

the performance of all of its obligations under the Note and the Other Obligations (as defined in
Article 2).

ARTICLE 1 - - GRANTS OF SECURITY

Section 1.1  PROPERTY MORTGAGED. Borrower does hereby irrevocably
mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey to Lender, and grant a
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security interest to Lender in, the following property, rights, interests and estates now owned, or
hereafter acquired by Borrower (collectively, the “Property”): (a) fee simple and leasehold
interests in the real property described in Exhibit A attached hereto and made a part hereof (the
“Land”); (b) all additional lands, estates and development rights hereafter acquired by Borrower
for use in connection with the Land and the development of the Land and all additional lands and
estates therein which may, from time to time, by amendment, supplemental mortgage or
otherwise be expressly made subject to the lien of this Security Instrument; (c) the buildings,
structures, fixtures, additions, enlargements, extensions, modifications, repairs, replacements and
improvements now or hereafter erected or located on the Land (the “Improvements”); (d) all
easements, rights-of-way or use, rights, strips and gores of land, streets, ways, alleys, passages,
sewer righis;.wvater, water courses, water rights and powers, air rights and development rights,
and all estates, rights, titles, interests, privileges, liberties, servitudes, tenements, hereditaments
and appurtenances of any nature whatsoever, in any way now or hereafter belonging, relating or
pertaining to the Lzad and the Improvements and the reversion and reversions, remainder and
remainders, and all land-1ving in the bed of any street, road or avenue, opened or proposed, in
front of or adjoining the Land, to the center line thereof and all the estates, rights, titles, interests,
dower and rights of dower, comtesy and rights of curtesy, property, possession, claim and
demand whatsoever, both at law and in equity, of Borrower of, in and to the Land and the
Improvements and every part and parcel thereof, with the appurtenances thereto; () all
machinery, equipment, fixtures (including. but not limited to, all heating, air conditioning,
plumbing, lighting, communications and zicvator fixtures) and other property of every kind and
nature whatsoever owned by Borrower, or in/which Borrower has or shall have an interest, now
or hereafter located upon the Land and the Improvements, or appurtenant thereto, and usable in
commection with the present or future operatron and occupancy of the Land and the
Improvements and all building equipment, materiais and supplies of any nature whatsoever
owned by Borrower, or in which Borrower has or shall nzve an interest, now or hereafter located
upon the Land and the Improvements, or appurtenant thereto, or usable in connection with the
present or future operation and occupancy of the Land and tiie improvements (collectively, the
“Personal Property”), and the right, title and interest of Borrower 1i-and to any of the Personal
Property which may be subject to any security interests, as defined 11 tlie Uniform Commercial
Code, as adopted and enacted by the state or states where any of the Property is located (the
“Uniform Commercial Code”), superior in lien to the lien of this Securi’y Ihstrument and all
proceeds and products of the above; (f) all leases and other agreements afizeting the use,
enjoyment or occupancy of the Land and the Improvements heretofore or hereafiei entered into,
including a guaranty of any such lease (a “Lease” or “Leases”) and all right, title ard interest f
Borrower, its successors and assigns therein and thereunder, including, without limitation, cash
or securities deposited thereunder to secure the performance by the lessees of their obligations
thereunder and all rents, additional rents, revenues, issues and profits (including all oil and gas or
other mineral royalties and bonuses) from the Land and the Improvements (the “Rents”) and all
proceeds from the sale or other disposition of the Leases and the right to receive and apply the
Rents to the payment of the Debt; (g) all awards or payments, including interest thereon, which
may heretofore and hereafter be made with respect to the Property, whether from the exercise of
the right of eminent domain (including but not limited to any transfer made in lieu of or in
anticipation of the exercise of the right), or for a change of grade, or for any other injury to or
decrease in the value of the Property; (h) all proceeds of and any unearned premiums on any
insurance policies covering the Property, including, without limitation, the right to receive and
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apply the proceeds of any insurance, judgments, or settlements made in licu thereof, for damage
to the Property; (i) all refunds, rebates or credits in connection with a reduction in real estate
taxes and assessments charged against the Property as a result of tax certiorani or any
applications or proceedings for reduction; (j) all proceeds of the conversion, voluntary or
involuntary, of any of the foregoing including, without limitation, proceeds of insurance and
condemnation awards, into cash or liquidation claims; (k) the right, in the name and on behalf of
Borrower, to appear in and defend any action or proceeding brought with respect to the Property
and to commence any action or proceeding to protect the interest of Lender in the Property; (1)
all agreements, contracts, certificates, instruments, franchises, permits, licenses, plans,
specifications and other documents, now or hereafter entered into, and all rights therein and
thereto, respesting or pertaining to the use, occupation, construction, management or operation of
the Land and zav part thereof and any Improvements or respecting any business or activity
conducted on ttie Land and any part thereof and all right, title and interest of Borrower therein
and thereunder, including, without limitation, the right, upon the happening of any default
hereunder, to teceive and sollect any sums payable to Borrower thereunder; (m) all tradenames,
trademarks, servicemarks, logos and copyrights (if any), goodwill, books and records and all
other general intangibles relutitg io or used in connection with the operation of the Property in
which Borrower has an interest; a7 {n) any and all other rights of Borrower in and to the items
set forth in Subsections (a) througti{rz) above.

Section 1.2 ASSIGNMENT GF2ENTS. Borrower hereby absolutely and
unconditionally assigns to Lender Borrower’s right, title and interest in and to all current and
future Leases and Rents; it being intended by Borruwer that this assignment constitutes a present,
absolute assignment and not an assignment for additional security only, provided however, that
Rents collected from the thirty (30) Dwellings t¢” be.operated as public housing and any
operating funds for such Dwellings that are provided by the Chicago Housing Authority shall not
be included in such Assignment. Nevertheless, subject to the torms of this Section 1.2, Lender
grants to Borrower a license to collect and receive the Rents which is revocable upon a Default.
Borrower shall hold the Rents, or a portion thereof sufficient to diccharge all current sums due on
the Debt, for use in the payment of such sums.

Section 1.3 SECURITY AGREEMENT AND FIXTURE FILING. This Security
Instrument is both a real property mortgage and a “security agreement” withiii fue meaning of
the Uniform Commercial Code. The Property includes both real and personal property and all
other rights and interests, whether tangible or intangible in nature, of Borrower in tus Property.
By executing and delivering this Security Instrument, Borrower hereby grants to Lender, as
security for the Obligations (defined in Section 2.1), a security interest in the Property to the full
extent that the Property may be subject to the Uniform Commercial Code. This Security
Instrument also shall be deemed a “financing statement” and “fixture filing” pursuant to the
Uniform Commercial Code.

Section 1.4  PLEDGE OF MONIES HELD. Borrower hereby pledges to Lender any
and all monies now or hereafter held by Lender, including, without limitation, any sums
deposited in the Escrow Fund (as defined in Section 3.5), insurance proceeds (as described in
Article 4) and condemnation awards or payments described in Article 3, as additional security
for the Obligations until expended or applied as provided in this Security Instrument.
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Section 1.5 DISBURSEMENT OF LOAN PROCEEDS FOR CONSTRUCTION OF
IMPROVEMENTS. This is a construction mortgage, as said term is defined in Section 9-334(h)
of the Illinois Uniform Commercial Code. The Debt represents a business loan within the
meaning of Section 205/4 of Chapter 815 of the Illinois Compiled Statutes. Borrower further
covenants and agrees that the Debt secured hereby is a construction loan and that the proceeds of
the loan secured hereby are to be disbursed by Lender to Borrower in accordance with the
provisions contained in the Loan Agreement, including without limitation, those provisions
concerning the construction on the Land of certain “Dwellings” as defined in the Loan
Agreement (comprising “For Sale Units” and “Rental Units”). All advances and indebtedness
arising and accruing under the Loan Agreement from time to time, whether or not the resulting
indebtedness szcured hereby may exceed the face amount of the Note, shall be secured hereby to
the same exier: as though said Loan Agreement were fully incorporated in this Security
Instrument, and 74e occurrence of any Default under said Loan Agreement shall constitute a
default under this Security Instrument entitling Lender to all of the rights and remedies conferred
upon Lender by the teims of this Security Instrument. In the event of any conflict or
inconsistency between the terms of this Security Instrument and the Loan Agreement, the terms
and provisions of the Loan Agrsement shall in each instance govern and control.

Section 1.6 FUTURE ~ADVANCES. Without limiting the generality of any other
provision hereof, the indebtedness—of Borrower hereunder shall include (a) all existing
indebtedness of Borrower to Lender evidsizeed by the Note (which is a revolving note pursuant
to which Borrower may borrow, pay and reboitow, subject to certain limits set forth therein and
in the Loan Agreement) and all renewals, exicrsipns, modifications and replacements thereof,
and (b) all future advances that may be subseguently made by Lender and all renewals,
extensions, modifications and replacements thereof. Boirower hereby agrees to execute any and
all supplemental notes, agreements or other documenis as Lender may reasonably request to
evidence such future advances, which such supplemental notcs, agreements or other documents
shall be similar in form and substance to the existing notes, azreements and other documents
from Borrower in favor of Lender.

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Propeity iiato and to the
use and benefit of Lender, and the successors and assigns of Lender, forever;,

PROVIDED, HOWEVER, these presents are upon the express conditions that, if
Borrower shall (i) pay to Lender the Debt at the time and in the manner provided in the Note and
this Security Instrument, (ii) perform the Other Obligations as set forth in this Security
Instrument and (iii) abide by and comply with each and every covenant and condition set forth
herein, in the Loan Agreement and in the Note, these presents and the estatc hereby granted shall
cease, terminate and be void.

ARTICLE 2 - PAYMENTS

Section2.] DEBT AND OBLIGATIONS SECURED. This Security Instrument and
the grants, assignments and transfers made in Article 1 are given for the purpose of securing the
following, in such order of priority as Lender may determine in its sole discretion (the “Debt”):
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(a) the payment of the indebtedness evidenced by the Note, in lawful money of the United States
of America; (b) the payment of interest, prepayment premiums, defauit interest, late charges and
other sums, as provided in the Note, this Security Instrument or the Other Security Documents
(defined below); (c) the payment of all other moneys agreed or provided to be paid by Borrower
in the Note, this Security Instrument or the Other Security Documents; (d) the payment of all
sums advanced pursuant to this Security Instrument or Other Security Documents to protect and
preserve the Property and the lien and the security interest created hereby; and (¢) the payment of
all sums advanced and costs and expenses incurred by Lender in connection with the Debt or any
part thereof, any renewal, extension, or change of or substitution for the Debt or any part thereof,
or the acquisition or perfection of the security therefor, whether made or incurred at the request
of Borrow¢r o Lender. This Security Instrument and the grants, assignments and transfers made
in Article 1 afe aizo given for the purpose of securing the performance of all other obligations of
Borrower containzd herein and the performance of each obligation of Borrower contained in any
renewal, extension, a:nendment, modification, consolidation, change of, or substitution or
replacement for, all or ary part of this Security Instrument, the Note or the Other Security
Documents (collectively, ine “Other Obligations”). Borrower’s obligations for the payment of
the Debt and the performancs ofthe Other Obligations shall be referred to collectively below as
the “Obligations.”

Section 2.2 PAYMENTS. Uniess payments are made in the required amounts m
immediately available funds at the place where the Note is payable, remittances in payment of all
or any part of the Debt shall not, regardless of any receipt or credit issued therefor, constitute
payment until the required amount is actually reczived by Lender in funds immediately available
at the place where the Note is payable (or any other place as Lender, in Lender’s sole discretion,
may have established by delivery of wntten notice therzof to Borrower) and shall be made and
accepted subject to the condition that any check or draft may be handled for collection in
accordance with the practice of the collecting bank or banks. Acceptance by Lender of any
payment in an amount less than the amount then due shall be-deemed an acceptance on account
only, and the failure to pay the entire amount then due shall be 9nd.continue to be a Default
(defined below). As of the date of this Security Instrument, the Muiuzity Date of the Debt is
August 3, 2007 provided that upon satisfaction of certain conditions, set forth in the Loan
Agreement, Borrower has the right to extend the Maturity Date of the Delst for a period not to
exceed twelve (12) months.

ARTICLE 3 - BORROWER COVENANTS
Borrower covenants and agrees that:

Section 3.1 PAYMENT OF DEBT. Borrower will pay the Debt at the time and in the
manner provided in the Note and in this Security Instrument.

Section3.2 INCORPORATION BY REFERENCE. All the covenants, conditions and
agreements contained in (a) the Note and (b) all and any of the documents other than the Note or
this Security Instrument now or hereafter executed by Borrower and/or others and by or in favor
of Lender, which wholly or partially secure or guaranty payment of the Note (the "Other Security
Documents"), are hereby made a part of this Security Instrument to the same extent and with the
same force as if fully set forth herein.

Monglge-c-lIGCWICilihlnldJuz.'HUDRuubJuly 2004/dp
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Section 3.3 INSURANCE.

Borrower shall at all times until the Note has been paid in full provide, maintain and keep in
force the following insurance:

(a)  Construction Insurance. During any period when construction is occurring at the
Project, Builder’s “all risk” insurance or the equivalent coverage, including theft, to insure all
buildings, machinery, equipment, materials, supplies, temporary structures and all other property
of any nature on-site, off-site and while in transit which is to be used in fabrication, erection,
installation, completion, repair or renovation of the Project, and to remain in effect until the
entire Project (or the subject repair or renovation) has been completed and accepted by the
Borrower. ' Such insurance shall be provided on a replacement cost value basis and shall include
foundations, otker underground property, tenant improvements and personal property. If tenant
improvements an< personal property are not included in the above coverage, they may be insured
separately by the Bourwer provided coverage is acceptable to Lender. Builders “all risk”
insurance shall (i) be ot 4 non-reporting, completed value, form, (ii) cover soft costs, debris
removal expense (including removal of pollutants), resulting loss and damage to property due to
faulty or defective workmanskup ot materials and error in design or specification, loss while the
property is in the care, custody anc"control of others to whom the property may be entrusted, (iii)
provide that the Borrower can compieie and occupy the premises without further written consent
from the insurer, and (iv) cover loss of income resulting from delay in occupancy and use of the
premises due to loss. If the premises afe jocated in an area identified by the United States
Secretary of Housing and Urban Developmert ot the Federal Emergency Management Agency
as an area having special flood hazards and in which flood insurance has been made available
under the National Flood Insurance Act of 1968 and’F lood Disaster Protection Act of 1973, as
amended, the Borrower shall also keep the improvements and the equipment located thereon
insured against loss by flood in an amount at least enual to the principal amount of Debt
outstanding or the maximum limits of coverage available wi'h respect to the Project, whichever
is less. All such insurance shall also cover continuing experszs not directly involved in the
direct cost of construction or renovation, including interest on :ncuey borrowed to finance
construction or renovation, continuing interest on the Debt, advertis\ng - promotion, real estate
taxes and other assessments, the cost of renegotiating leases, and other expenses incurred as the
result of property loss or destruction by the insured peril. Such coverage shal. not contain any
meonthly limitation.

(b)  Property Insurance. Property and casualty insurance with all nsk .coverage,
including without limitation riot and civil commotion, vandalism, malicious mischief, burglary
and theft, and also including an agreed amount clause or waiver of coinsurance, naming the Bank
as mortgagee-loss payee under a standard mortgage clause or its equivalent, containing a joint
loss agreement, adding back coverage for damage due to the perils of earth movement, first party
pollution and surface water damage, and with deductibles no greater than standard market
practice in respect of the type of property insured. Such insurance shall be in an amount equal to
the greatest of (i) the then full replacement cost of the Improvements and Personal Property,
without deduction for physical depreciation, (i1} the amount of the Note, and (ii1) such amount
that the insurer would not deem Borrower a co-insurer under said policy. Any property loss shall
not reduce the limit insured under the policy.
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(c)  Certain Equipment. Upon completion of construction, insurance against loss or
damage from (i) leakage of sprinkler systems and (ii) explosion of steam boilers, air conditioning
equipment, high pressure piping, machinery and equipment, pressure vessels or similar apparatus
now or hereafter installed in the Improvements.

(d) Business Interruption. Rental loss and/or business interruption insurance
(including rental value if any of the Property is leased in whole or in part) in an annual aggregate
amount equal to all rents or estimated gross revenues from the operations of the Property, as may
be applicable, and covering rental losses or business interruption, as may be applicable, for a
period of at least one (1) year after the date of the fire or casualty in question. The amount of
such insurarce shall be increased from time to time during the term hereof as and when new
Leases and renzwal Leases are entered into and the rents payable increase or the annual estimate
of (or the actuzl) gross revenue, as may be applicable, increases to reflect such increases. The
proceeds of suchinsurance shall be and are hereby assigned to Lender, to be applied to the
payment of outstanding principal and interest of the Loan, and other charges due hereunder n
any order of preference’ dtermined by Lender, until such time as the damaged Improvements
shall have been restored and placed in full operation, at which time, provided Borrower is not
then in default hereunder, the bziunce of such insurance proceeds, if any, held by Lender shall be
returned to Borrower.

(¢)  Liability. General liability insurance covering legal liability for bodily injury and
property damage arising out of the premises and operations, including the operations of
independent contractors, contractual liability, products, completed operations, explosion,
collapse and underground property damage wnen appropriate, automobile liability, workers
compensation and employers liability. coverage.. All liability policies except workers
compensation and employers liability shall name Lender as an additional insured, including its
directors, officers, representatives, agents and employees, and shall provide that all of the -
provisions in the policy shall operate in the same manner as if there were a separate policy
covering each additional insured, provided that such policies srall not operate to increase the
insurer’s limit of liability as set forth in such policy, shall not cotita%i zny obligation on Lender’s
part to pay any premiums, and shall waive all rights of subrogation figainst Lender. So long as
Borrower maiutains excess liability coverage as required by the Chicago Housing Authority,
such insuraace shall have mimmum limits per occurrence of $1,000000( with maximum
aggregate coverage of $2,000,000.

()  Bonds. Payment and Performance Bonds on a phase by phase basis(with respect
to the Construction Contract, naming Lender as an Obligee thereunder, in form and substance,
and issued by sureties, acceptable to Lender, in its sole discretion (the “Payment and
Performance Bonds™).

(g)  Other. Any and all additional insurance that Lender in its reasonable judgment
may from time to time require, against insurable hazards which at the time are commonly insured
against in the case of property similarly situated to the Property.

(h)  Requirements. All policies of insurance (the “Policies™) required to be
maintained by Borrower pursuant o this Security Instrument: (i) shall be issued by companies
approved by Lender and licensed to do business in the state where the Property is located, with a
claims paying ability rating of “A” or better by Standard & Poor’s Corporation or a rating of
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“A-VII” or better in the current Best’s Insurance Reports; (ii) shall name Lender as an additional
insured; (iii) shall contain a Non-Contributory Standard Mortgagee Clause and a Lender’s Loss
Payable Endorsement (Form 438 BFU NS), or their equivalents, naming Lender as the person to
which all payments made by such insurance company shall be paid; (iv) shall contain a waiver of
subrogation against Lender; (v) shall be maintained throughout the term of this Security
Instrument without cost to Lender; (vi) shall be assigned and certificates of insurance delivered
to Lender; (vii) shall contain such provisions as Lender deems reasonably necessary or desirable
to protect its interest including, without limitation, endorsements providing that neither
Borrower, Lender nor any other party shall be a co-insurer under said Policies and that Lender
shall receive at least thirty (30) days prior written notice of any modification, reduction or
cancellation;-and (viii) shall be satisfactory in form and substance to Lender and shall be
approved by ‘Leader as to amounts, form, risk coverage, deductibles, loss payees and nsureds.
Borrower shall pay)the premiums for such Policies (the “Insurance Premiums”) as the same
become due and pavable and shall furnish to Lender evidence of the renewal of each of the new
Policies with receipts’ for the payment of the Insurance Premiums or other evidence of such
payment reasonably satis{actory to Lender (provided that such Insurance Premiums have not
been paid to Lender or Lerdsc’s servicing agent pursuant to any other provision hereof). If
Borrower does not fumish such &vidence and receipts at least thirty (30) days prior to the
expiration of any apparently expirag Dalicy, then Lender may procure, but shall not be obligated
to procure, such insurance and pay the *asnrance Premiums therefor, and any advance by Lender
for such purposes shall be deemed a dciand loan for which Borrower agrees to reimburse
Lender promptly on demand. Within thirty (30 days after request by Lender, Borrower shall
obtain such increases in the amounts of coverags required hereunder as may be reasonably
requested by Lender, taking into consideration chatges in the value of money over time, changes
in liability laws, changes in prudent customs and practiees; and the like.

Section 3.4 PAYMENT OF TAXES, ETC.

(a)  Borrower shall pay all taxes, assessments, water 1a1e, Sewer rents, governmentat
impositions, and other charges, including without limitation vault chaizee and license fees for the
use of vaults, chutes and similar areas adjoining the Land, now or hercafier levied or assessed or
imposed against the Property or any part thereof (the "Taxes"), all ground rents, mainienance
charges and similar charges, now or hereafter levied or assessed or imposed agzinst the Property
or any part thereof (the "Other Charges"), and all charges for utility services provided to the
Property prior to the same becoming delinquent. Borrower will deliver to Lendcr, promptly
upon Lender's request, evidence satisfactory to Lender that the Taxes, Other Charges and utility
service charges have been so paid or are not then delinquent. Borrower shall not suffer and shall
promptly cause to be paid and discharged any lien or charge whatsoever which may be or
become a lien or charge against the Property. Except to the extent sums sufficient to pay all
Taxes and Other Charges have been deposited with Lender in accordance with the terms of this
Security Instrument, Borrower shall furnish to Lender paid receipts for the payment of the Taxes
and Other Charges prior to the date the same shall become delinquent.

(b)  After prior written notice to Lender, Borrower, at its own expense, may contest by
appropriate legal proceeding, promptly initiated and conducted in good faith and with due
diligence, the amount or validity or application in whole or in part of any of the Taxes, provided
that (i) no Default has occurred under the Note, this Security Instrument or any of the Other
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Security Documents, (ii) Borrower is permitted to do so under the provisions of any other
mortgage, deed of trust or deed to secure debt affecting the Property, (iii) such proceeding shall
suspend the collection of the Taxes from Borrower and from the Property or Borrower shall have
paid all of the Taxes under protest, (iv) such proceeding shall be permitted under and be
conducted in accordance with the provisions of any other instrument to which Borrower is
subject and shall not constitute a default thereunder, (v) neither the Property nor any part thereof
or interest therein will be in danger of being sold, forfeited, terminated, cancelled or lost, (vi)
Borrower shall have deposited with Lender adequate reserves for the payment of the Taxes,
together with all interest and penalties thereon or an endorsement to Lender’s title insurance
policy in form acceptable to Lender, unless Borrower has paid all of the Taxes under protest, and
(vii) Borrcwer shall have furnished the security as may be required in the proceeding, or as may
be requested vy Lender to insure the payment of any contested Taxes, together with all interest
and penalties therzon.

Section3.5 ESCROW FUND (a) Subject to subsection (b) below, in addition to the
initial deposits with respeci to Taxes and Insurance Premiums made by Borrower to Lender on
the date hereof to be held by Lzrder in escrow, if any, Borrower shall pay to Lender on the first
day of each calendar month (a) opc=twelfth of an amount which would be sufficient to pay the
Taxes payable, or estimated by Lender to be payable, during the next ensuing twelve (12)
months and (b) one-twelfth of an amisunt, which would be sufficient to pay the Insurance
Premiums due for the renewal of the coverage afforded by the Policies upon the expiration
thereof (the amounts in (a) and (b) above sha'l b called the “Escrow Fund”). Borrower agrees
to notify Lender immediately of any changes to the amounts, schedules and instructions for
payment of any Taxes and Insurance Premiums of which it has obtained knowledge and
authorizes Lender or its agent to obtain the bills for Taxes and Other Charges directly from the
appropriate taxing authority. The Escrow Fund and the pavments of interest or principal or both,
payabie pursuant to the Note shall be added together and shull be paid as an aggregate sum by
Borrower to Lender. Lender will apply the Escrow Fund to p2vments of Taxes and Insurance
Premiums required to be made by Borrower pursuant to Sectivns3.3 and 3.4 hereof. If the
amount of the Escrow Fund shall exceed the amounts due for Taxe; and Insurance Premiums
pursaant to Sections 3.3 and 3.4 hereof, Lender shall, in its discretior, return any excess to
Borrower or credit such excess against future payments to be made to the Escrow Fund. In
allocating such excess, Lender may deal with the person shown on the records o< Lender to be
the owner of the Property. If the Escrow Fund is not sufficient to pay the items set forth in
(a) and (b) above, Borrower shall promptly pay to Lender, upon demand, an amount which
Lender shall estimate as sufficient to make up the deficiency. The Escrow Fund shall not
constitute a trust fund and may be commingled with other monies held by Lender. No earnings
or interest on the Escrow Fund shall be payable to Borrower.

(b)  Notwithstanding the foregoing, Borrower shall not be required to contribute to the
Escrow Fund provided no Default shall have occurred, and Borrower satisfies the following:
Borrower shall furnish to Lender satisfactory evidence of (i) reserves io pay Taxes until the
Maturity Date (which may take the form of a Lender hold-back); (11) the renewal of the Policies
at least ten (10) days prior to expiration of such Policies, (iil} the payment of Insurance
Premiums so as to deliver to Lender evidence of required Policies and renewals not later than ten
(10) days prior to the expiration thereof; and (iv) the payment of Taxes prior to same becoming
delinquent. Upon notice from Lender following (a) a Default or (b) the failure of Borrower to
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provide satisfactory evidence of any of the foregoing, Borrower shall begin to deposit into the
Escrow Fund as described in Section 3.5(a) above beginning on the first day of each month
immediately following the date of such notice.

(c)  Inthe absence of a Default, if Borrower requests, Lender shall establish and allow
Borrower to contribute to the Escrow Fund.

Section 3.6 CONDEMNATION. Borrower shall promptly give Lender notice of the
actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers served in connection with such proceedings.
Lender is hereby irrevocably appointed as Borrower’s attorney-in-fact coupled with an interest,
with exclusivi: powers to collect, receive and retain any award or payment for any taking
accomplished” tirough a condemnation or eminent domain proceeding and to make any
compromise or seitizment in connection therewith. All condemnation awards or proceeds shall
be either () paid to Lnder for application against the Debt or (b) applied to Restoration of the
Property in accordance ~vith Section 4.2 hereof. Notwithstanding any taking by any public or
quasi-public authority thiough eminent domain or otherwise (including but not limited to any
transfer made in lieu of or in‘artizipation of the exercise of such taking), Borrower shall continue
to pay the Debt at the time and ir-ike manner provided for its payment in the Note and in this
Security Instrument and the Debt :hall.not be reduced until any award or payment therefor shall
have been actually received and applict by Lender, after the deduction of expenses of collection,
to the reduction or discharge of the Debt“Lender shall not be limited to the interest paid on the
award by the condemning authority but shall ke entitled to receive out of the award interest at the
rate or rates provided herein or in the Note. Auiyavsard or payment to be applied to the reduction
or discharge of the Debt or any portion thereof may-be so applied whether or not the Debt or
such portion thereof is then due and payable. If the 2roperty is sold, through foreclosure or
otherwise, prior to the receipt by Lender of the award or payment, Lender shall have the right,
whether or not a deficiency judgment on the Note shall have hieen or may be sought, recovered or
denied, to receive the award or payment, or a portion thereof sufficient to pay the Debt.

Section 3.7 CONSTRUCTION AND MAINTENANCE Cr FROPERTY. Borrower
shall construct the Dwellings and Improvements upon the Land ag described in the Loan
Agreement and shall maintain the Property in a good and safe condition and repair. The
Improvements and the Personal Property shall not be removed, demolished or :nzierially altered
(except for sales of the Dwellings in accordance with the Loan Agreement) without the consent
of Lender. Borrower shall promptly repair, replace or rebuild any part of the Prepety which
may be destroyed by any casualty, or become damaged, wom or dilapidated or which may be
atfected by any proceeding of the character referred to in Section 3.6 hereof and shall complete
and pay for any structure at any time in the process of construction or repair on the Land.
Borrower shall not initiate, join in, acquiesce in, or consent to any change in any private
restrictive covenant, zoning law or other public or private restriction, limiting or defining the
uses which may be made of the Property or any part thereof which may have a material adverse
affect on the use, operation or value of the Property.

Section 3.8  WASTE. Borrower shall not permit, commit or suffer any waste of the
Property or make any change in the use of the Property which will in any way materially
increase the risk of fire or other hazard arising out of the operation of the Property, or take any
action that might invalidate or give cause for cancellation of any Policy, or do or permit to be
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done thereon anything that may in any way impair the value of the Property or the security of
this Security Instrument. Borrower will not, without the prior written consent of Lender, permit
any drilling or exploration for or extraction, removal, or production of any minerals from the
surface or the subsurface of the Land, regardless of the depth thereof or the method of mining or
extraction thereof.

Section 3.9 COMPLIANCE WITH LAWS. Borrower shall promptly comply with all
existing and future federal, state and local laws, orders, ordinances, governmental rules and
regulations or court orders affecting or which may be interpreted to affect the Property, or the
use thereof (“Applicable Laws”). Borrower shall from time to time, upon Lender’s request,
provide Lender with evidence satisfactory to Lender that the Property complies with all
Applicable Laws-or is exempt from compliance with Applicable Laws. Borrower shall give
prompt notice to_ender of the receipt by Borrower of any notice related to a violation of any
Applicable Laws and of the commencement of any proceedings or investigations which relate to
compliance with Applicabis Laws.

Section 3.10 BOOKS AMD RECORDS.

Borrower shall keep adequate hooks and records of account in accordance with methods
acceptable to Lender in its sole discretion, consistently applied.

Bomrower and its affiliates shall furnish-Lender with such other additional financial or
management information as may, from time io_time, be reasonably required by Lender in form
and substance satisfactory to Lender. :

Section 3.11 PAYMENT FOR LABOR ANDMATERIALS. Subject to the retainage
requirements set forth in the Loan Agreement, Borrowe: shal! promptly pay when due all bills
and costs for labor, materials, and specifically fabricated materizls incurred in connection with
the Property and never permit to cxist beyond the due date thereot in respect of the Property or
any part thereof any lien or security interest, even though inferior tc the liens and the security
interests hereof, and in any event never permit to be created or exist ini respect of the Property or
any part thereof any other or additional lien or security interest other than 4 liens or security
interests hereof, except for the Permitted Exceptions (defined below). Nothing sontained herein
shall affect or impair Borrower’s ability to diligently and in good faith contest any iien or bill for
labor or materials, provided that any lien placed upon the Property must be fully and irrevocably
discharged (by bond or otherwise or an endorsement to Lender’s title insurance policy in form
acceptable to Lender) within 60 days after the date the same is first placed upon the Property.

Section 3.12 PERFORMANCE OF OTHER AGREEMENTS. Bomrower shall observe
and perform each and every term to be observed or performed by Borrower pursuant to the terms
of any agreement or recorded instrument affecting or pertaining to the Property or given by
Borrower to Lender for the purpose of further securing any obligation secured hereby and any
amendments, modifications or changes thereto.

Section 3.13 PROPERTY USE. The Property shall be used only for construction of
Dwellings and necessary infrastructure as described in the Loan Agreement and any applicable

11
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redevelopment agreement and for no other use without the prior written consent of Lender,
which consent may be withheld in Lender’s sole and absolute discretion.

ARTICLE 4 - COVENANTS CONCERNING CASUALTY/CONDEMNATION
Borrower covenants and agrees that:

Section4.] NOTICE/OBLIGATION TO RESTORE

If the Property shall be damaged or destroyed, in whole or in part, by fire or other
casualty, Ronower shall give prompt notice of such damage to Lender and shall promptly
commence an< diligently prosecute the completion of the repair and restoration of the Property
50 as to be of at-ieast equal value and substantially the same character as the Property was in
immediately prior--such fire or other casualty, with such alterations as may be approved by
Lender (the “Restoraiizn and otherwise in accordance with this Security Instrument.

Section4.2 RESTGRATION FOLLOWING CASUALTY/CONDEMNATION. In the
event of a casualty or a taking by eminent domain, the following provisions shall apply in
connection with the restoration of the Property:

(a)  Adjustment of Losses Witk Tasurer and Application of Proceeds of Insurance. In
case of loss or damage by fire or other casualtv, Lender is authorized (a) to seftle and adjust any
claim under insurance policies which insure against such risks, or (b) to allow Borrower to agree
with the insurance company or companies on the amount to be paid in regard to such loss. In
cither case, Lender is authorized to collect and issue‘azeceipt for any such insurance money. If
Borrower is not then in Default under any Security Docutient, Lender shall allow disbursement
of insurance procceds to pay directly or reimburse Burrower for the cost of restoring the
Property. In the event that such insurance proceeds are made available to pay or to reimburse
Borrower for the cost of said restoration, then, irrespective of wiicther such insurance proceeds
are or are not adequate for such purpose, the Property shall be so restozed or rebuilt so as to be of
at least equal value and substantially the same character as prior to such-damage or destruction.
In any case, where the insurance proceeds are used for rebuilding and restoration, such proceeds
shall be disbursed in the manner and under the conditions that Lender may ressenably establish,
including without limitation, the furnishing of Lender with satisfactory evidence o the estimated
cost of completion thereof and with architect's certificates, waivers of lien, centractor's and
subcontractors' sworn statements and other evidence of cost and payments so that Lender can
verify that the amounts disbursed from time to time are represented by completed and in place
work and that said work is free and clear of mechanics' lien claims. If the estimated cost of
completion exceeds the amount of the insurance proceeds available, Borrower immediately shall,
within ten (10) days after written demand of Lender, deposit with Lender in cash the amount of
such estimated excess cost. No payment made prior to the final completion of the work shall
exceed ninety percent (90%) of the value of the work performed from time to time, and at all
times the undisbursed balance of such proceeds remaining in the hands of the disbursing party
shall be at least sufficient to pay for the cost of completion of the work free and clear of liens.
Any surplus which may remain out of said insurance proceeds after payment of such cost of
building or restoration shall, at the option of the Lender, be applied on account of the
indebtedness secured hereby or be paid to any party entitled thereto without interest.
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(b)  Condemnation. Borrower hereby assigns, transfers and sets over unto Lender the
entire proceeds of any award or any claim for damages for any of the Property taken or damaged
under the power of eminent domain or by condemnation. To the extent that Restoration shall be
feasible, Borrower shall undertake Restoration of the Property so as to be of at least equal value,
and substantially the same character as the Property was in immediately prior to such taking or
damage (as may be modified in the case of partial condemnation). If Borrower is not then in
Default under any Security Document, such condemnation proceeds shall be applied to pay
directly or reimburse Borrower for the cost of restoring the Property. In the event that such
condemnation proceeds are made available to pay or to reimburse Borrower for the cost of said
rebuilding or-restoration, then, irrespective of whether such condemnation proceeds are or are
not adequate-for such purpose, the Property shall be so restored or rebuilt so as to be of at least
equal value and-substantially the same character as prior to such damage or destruction. In any
case, where the conidemnation proceeds are used for rebuilding and restoration, such proceeds
shall be disbursed it t%e manner and under the conditions that Lender may reasonably establish,
including without limitation, the fornishing of Lender with satisfactory evidence of the estimated
cost of completion thercuf and with architect's certificates, waivers of lien, contractor's and
subcontractors' sworn statements and other evidence of cost and payments so that Lender can
verify that the amounts disbursed {rom time to time are represented by completed and in place
work and that said work is free aad <lear of mechanics' lien claims. If the estimated cost of
completion exceeds the amount of the condsmnation proceeds available, Borrower immediately
shall, within ten (10) days after written‘i'emand of Lender, deposit with Lender in cash the
amount of such estimated excess cost. No paynient made prior to the final completion of the
work shall exceed ninety percent (90%) of the value of the work performed from time to time,
and at all times the undisbursed balance of such proceeds remaining in the hands of the
disbursing party shall be at least sufficient to pay for the zost of completion of the work free and
clear of liens. Any surplus which may remain out of said’zondemnation proceeds after payment
of such cost of building or restoration shall, at the option of t'e Lender, be applied on account of
the indebtedness secured hereby or be paid to any party entitled fhereto without interest.

(c)  Notwithstanding the foregoing, with respect to porticns of the Property which
contain PHA Units, if any provision of this Article 4 conflicts with thatcertain Mixed Finance
Amendment to Consolidated Annual Contributions Contract dated as of Decen ber 11, 1995, by
and between the CHA and the United States of America, Secretary of Heugiag and Urban
Development (the “ACC Amendment”), the provisions of Section 11 of the ACC Amendment
shall control.

ARTICLE 5 - REPRESENTATIONS AND WARRANTIES
Borrower represents and warrants to Lender that:

Section 5.1 WARRANTY OF TITLE. Borrower has good title to the Property and
has the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the
same and that Borrower possesses an unencumbered leasehold and fee simple absolute estate in
the Land (as set forth in Exhibit A) and the Improvements and that it owns the Property free and
clear of all liens, encumbrances and charges whatsoever except for those exceptions set forth on
Exhibit B to this Security Instrument (the “Permitted Exceptions™). Borrower shall forever
warrant, defend and preserve the title and the validity and priority of the lien of this Security

13

Mortgage-c- VGCW/Citibank/fazzHUDResubJuly 2004/dp



0422501214 Page: 14 of 45

UNOFFICIAL COPY

Instrument and shall forever warrant and defend the same to Lender against the claims of all
persons whomsoever.

Section 5.2  AUTHORITY. Borrower (and the undersigned representative of
Borrower, if any) has full power, authority and legal right to execute this Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof and to keep and observe all of the terms of this Security Instrument
on Borrower’s part to be performed.

Section 5.3 LEGAL STATUS AND AUTHORITY. Borrower (a} is duly organized,
validly exicting and in good standing under the laws of its state of organization; (b) is duly
qualified to transact business and is in good standing in the State where the Property is located;
and (c) has all necessary approvals, governmental and otherwise, and full power and authority to
own the Properiy-¢=d carry on its business as now conducted and proposed to be conducted.
Borrower now has 4nd shall continue to have the full right, power and authority to acquire,
operate and sell the Property, to encumber the Property as provided herein and to perform all of
the other obligations to be psrformed by Borrower under the Note, this Security Instrument and
the Other Security Documents.

Section 5.4  VALIDITY Or DOCUMENTS. (a) The execution, delivery and
agreement to perform the Note, this Security Instrument and the Other Security Documents and
the borrowing evidenced by the Note (i} ars-within the limited liability company power of
Borrower; (ii) have been authorized by all reanisite limited liability company action; (111) have
received all necessary approvals and consents, corporate, governmental or otherwise; (iv) will
not violate, conflict with, result in a breach of or conistitnte (with notice or lapse of time, or both)
a default under any provision of law, any order or jucgment of any court or governmental
authority, Borrower’s operating agreement, or other governing instrument of Borrower, or any
indenture, agreement or other instrument to which Borrower is.a party or by which it or any of its
assets or the Property is or may be bound or affected; (v) wili-not result in the creation or
imposition of any lien, charge or encumbrance whatsoever upon any<{ifs assets, except the lien
and security interest created hereby; and (vi) will not require any authottzation or license from,
or any filing with, any governmental or other body (except for the recordation of this instrument
in appropriate land records in the State where the Property is located and cxcent for Uniform
Commercial Code filings relating to the security interest created hereby); and () the Note, this
Security Instrument and the Other Security Documents constitute the legal, valid anid binding
obligations of Borrower.

Section 5.5  LITIGATION. Except as previously disclosed to Lender, there is no
action, suit or proceeding, or any governmental investigation or any arbitration, in each case
pending or, to the knowledge of Borrower, threatened against Borrower or the Property before
any governmental or administrative body, agency or official which (i) challenges the validity of
this Security Instrument, the Note or any of the Other Security Documents or the authority of
Borrower to enter into this Security Instrument, the Note or any of the Other Security Documents
or to perform the transactions contemplated hereby or thereby or (i1) if adversely determined
would have a material adverse effect on the occupancy of the Property or the business, financial
condition or results of operations of Borrower or the Property.
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Section 5.6  STATUS OF PROPERTY.

(a)  No portion of the Improvements is located in an area identified by the Secretary
of Housing and Urban Development or any successor thereto as an area having special flood
hazards pursuant to the National Flood Insurance Act of 1968 or the Flood Disaster Protection
Act of 1973, as amended, or any successor law, or, if located within any such area, Borrower has
obtained and will maintain the insurance prescribed in Section 3.3 hereof.

(b)  Borrower has obtained or will obtain in timely fashion, all necessary certificates,
licenses and other approvals, governmental and otherwise, necessary for the operation of the
Property aud the conduct of its business and all required zoning, building code, land use,
environmenta! and other similar permits or approvals, all of which are in full force and effect as
of the date hereaf 2ad not subject to revocation, suspension, forfeiture or modification.

(c)  To the best of Borrower’s knowledge after due inquiry, the Property and the
present and contemplatéd 1:se and occupancy thereof are in compliance in all material respects
with all applicable zoning orcinances, building codes, land use and except as disclosed to Lender
pursuant to the Site Assessments, environmental laws and other similar laws.

(d)  The Property is served by all utilities required for the current or contemplated use
thereof, or to the extent not so served, wiil be served upon completion of the work described in
the Loan Agreement. All utility service is provided by public utilities and the Property has
accepted or is equipped to accept such utility s=rvice.

(¢)  Except for dedicated South Maryieiid Avenue, all public roads and streets
necessary for service of and access to the Property for te current or contemplated use thereof
have been completed, are serviceable and all-weather and are physically and legally open for use
by the public.

(f) The Property is served by public water and sewer syste:ns, or to the extent not so
served, will be served upon completion of the work described in the Loan Agreement.

(g)  The Property is free from damage caused by fire or other castalty.

(h)  When purchased, Borrower shall have paid in fuil for, and will be/thz owner of,
all furnishings, fixtures and equipment used in connection with the Project, free and cicar of any
and all security interests, liens or encumbrances, except the lien and security interest created and
to be created hereby and subordinate security interests approved by Lender.

§)] To Borrower’s best knowledge, all liquid and solid waste disposal, septic and
sewer systems located on the Property are in a good and safe condition and repair and in
compliance with all Applicable Laws.

Section 5.7 NO FOREIGN PERSON. Borrower is not a “foreign person” within the
meaning of Sections 1445(f)(3) of the Code and the related Treasury Department regulations,
including temporary regulations.
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Section 5.8  SEPARATE TAX LOT. The Property is assessed for real estate tax
purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or
improvements not constituting a part of such lot or lots, and no other land or improvements is
assessed and taxed together with the Property or any portion thereof.

Section 5.9 INTENTIONALLY OMITTED

Section 5.10 LEASES. Except for the ground leases creating the Borrower’s leasehold
estate in the Land described in Exhibit A, there are currently no Leases affecting the Property or
any part thereof. To the extent Borrower, with Lender’s permission, enters into any Leascs, the
following siall be true: (a) Borrower shall be the sole owner of the entire lessor’s interest in the
Leases; (b) #ic-Leases shall be valid and enforceable; (c) the terms of all alterations,
modifications and smendments to the Leases shall be reflected in a certified occupancy statement
delivered to and apyroved by Lender; (d) none of the Rents reserved in the Leases shall be
assigned or otherwise pleiged or hypothecated; (e) none of the Rents shall be collected for more
than one (1) month in advasice; (f) the premises demised under the Leases shall be completed and
the tenants under the Leases shzll-have accepted the same and have taken possession of the same
on a rent-paying basis; and (g) there shall exist no offsets or defenses to the payment of any
portion of the Rents.

Section 5.11 FINANCIAL COMMTION. (a)  Borrower is solvent, and no
bankruptcy, reorganization, insolvency or simiar proceeding under any state or federal law with
respect to Borrower has been initiated, and (k) Borrower has received reasonably equivalent
value for the granting of this Security Instrument.

Section 5.12 BUSINESS PURPOSES. The Loan ‘evidenced by the Note is solely for
the business purpose of Borrower, and is not for personal, family, household, or agricultural

purposes.

Section 5.13 TAXES. Borrower has filed all federal, state, c<innty, municipal, and city
income and other tax returns required to have been filed by it and has paid all taxes and related
fiabilities which have become due pursuant to such returns or pursuant i any assessments
received by it. Borrower does not know of any basis for any additional asscesipant in respect of
any such taxes and related liabilities for prior years.

Section 5.14 MAILING ADDRESSES. Borrower’s mailing address, as set forth in the
opening paragraph hereof or as changed in accordance with the provisions hereof, is true and
correct.

Section 5.15 NO CHANGE IN FACTS OR CIRCUMSTANCES. All information
submitted to Lender in connection with any request by Borrower for the loan evidenced by the
Note and/or any letter of application, preliminary commitment letter, final commitment letter or
other application or letter of intent (including, but not limited to, all financial statements, rent
rolls, reports and certificates) are accurate, complete and correct in all respects. There has been
no adverse change in any condition, fact, circumstance or event that would make any such
information inaccurate, incomplete or otherwise mislcading.
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Section 5.16 DISCLOSURE. Borrower has disclosed to Lender all material facts and
has not failed to disclose any material fact that could cause any representation or warranty made
herein to be materially misleading.

ARTICLE 6 - OBLIGATIONS AND RELIANCES

Section 6.1 RELATIONSHIP OF BORROWER AND LENDER. The relationship
between Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary
or other special relationship with Borrower, and no term or condition of any of the Note, this
Security Instrument and the Other Security Documents shall be construed so as to deem the
relationshiy hetween Borrower and Lender to be other than that of debtor and creditor.

Section 62+, NO RELIANCE ON LENDER. The managers, members, principals or
other beneficial vwaers of Borrower are experienced in the ownership and operation of
properties similar to <he< Property, and Borrower and Lender are relying solely upon such
expertise in connection witli the ownership of the Property. Borrower is not relying on Lender’s
expertise, business acumen o¢ advice in connection with the Property.

Section 6.3  NO LENDER OBLIGATIONS..

(a)  Notwithstanding any of the rovisions of this Security Instrument (including, but
not limited to, the provisions of Subsectior:s 1.14f) and (1), Section 1.2 or Section 3.7), Lender is
not undertaking the performance of (i) any oaligations under the Leases; or (ii) any obligatiots
with respect to such agreements, contracts, ccriificates, instruments, franchises, permits,
trademarks, licenses and other documents.

(b) By accepting or approving anything required. to be observed, performed or
fulfilled or to be given to Lender pursuant to this Security Insrrument, the Note or the Other
Security Documents, including without limitation, any offici’s certificate, balance sheet,
statement of profit and loss or other financial statement, survey, app:aisal, or insurance policy,
Lender shall not be deemed to have warranted, consented to, or afiirnied the sufficiency, the
legality or effectiveness of same, and such acceptance or approval thereof-siall not constitute
any warranty or affirmation with respect thereto by Lender.

Section 6.4 RELIANCE. Borrower recognizes and acknowledges that 11\ accepting the
Note, this Security Instrument and the Other Security Documents, Lender is expressly and
primarily relying on the truth and accuracy of the warranties and representations set forth in
Article 5 without any obligation to investigate the Property and notwithstanding any
investigation of the Property by Lender; that such reliance existed on the part of Lender prior to
the date hereof: that the warranties and representations are a material inducement to Lender in
accepting the Note, this Security Instrument and the Other Security Documents; and that Lender
would not be willing to make the loan evidenced by the Note, this Security Instrument and the
Other Security Documents and accept this Security Instrument in the absence of the warranties
and representations as set forth in Article 5.
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ARTICLE 7 - FURTHER ASSURANCES

Section 7.1 RECORDING OF SECURITY INSTRUMENT, ETC. Borrower
forthwith upon the execution and delivery of this Security Instrument, and thereafier, from time
to time, will cause this Security Instrument, any Amendment, and any of the Other Security
Documents creating a lien or security interest or evidencing the lien hereof upon the Property
and each instrument of further assurance to be filed, registered or recorded in such manner and in
such places as may be required by any present or future law in order to publish notice of and
fully to protect and perfect the lien or security interest hereof upon, and the interest of Lender in,
the Property. Borrower will pay all taxes, filing, registration or recording fees, and all expenses
incident tothe: preparation, execution, acknowledgment and/or recording of the Note, this
Security Instrument, the Other Security Documents, any note or mortgage supplemental hereto,
any security insiroxient with respect to the Property and any instrument of further assurance, and
any modification or amendment of the foregoing documents, and all federal, state, county and
municipal taxes, duties; iniposts, assessments and charges arising out of or in connection with the
execution and delivery of this Security Instrument, any mortgage supplemental hereto, any
security instrument with respec! ts the Property or any instrument of further assurance, and any

modification ot amendment of the foregoing documents, except where prohibited by law so to
do.

Section 7.2 © FURTHER ACTS; #1C. Borrower will, at the cost of Borrower, and
without expense to Lender, do, execute, acknowiedge and deliver all and every such further acts,
deeds, conveyances, mortgages, assignments, netises of assignments, transfers and assurances as
Lender shall, from time to time, require, for ‘ne befter assuring, conveying, assigning,
transferring, and confirming unto Lender the properiy and rights hereby mortgaged, granted,
bargained, sold, conveyed, confirmed, pledged, assigned, warranted and transferred or intended
now or hereafter so to be, or which Borrower may be or may iiereafter become bound to convey
or assign to Lender, or for carrying out the intention or facililating the performance of the terms
of this Security Instrument or for filing, registering or recording this-Security Instrument, or for
complying with all Applicable Laws. Borrower, on demand, will execaie-and deliver and hereby
authorizes Lender to execute in the name of Borrower or without the cignature of Borrower to
the extent Lender may lawfully do so, one or more financing statements, chaitel mortgages or
other instruments, to evidence more effectively the security interest of Lender 12 the Property.
Borrower grants to Lender an irrevocable power of attorney coupled with an iptcrest for the
purpose of exercising and perfecting any and all rights and remedies available to Lenaer at law
and in equity upon a Default including without limitation such rights and remedies available to
Lender pursuant to this Section 7.2.

Section 7.3 CHANGES IN TAX, DEBT, CREDIT AND DOCUMENTARY STAMP
LAWS.

(a)  If any law is enacted or adopted or amended after the date of this Security
Instrument which deducts the Debt from the value of the Property for the purpose of taxation or
which imposes a tax, either directly or indirectly, on the Debt or Lender’s interest in the
Property, Borrower will pay the tax, with interest and penalties thereon, if any. If Lender is
advised by counsel chosen by it that the payment of tax by Borrower would be unlawful or
taxable to Lender or unenforceable or provide the basis for a defense of usury, then Lender shall
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have the option by written notice of not less than ninety (90) days to declare the Debt
immediately due and payable.

(b)  Borrower will not claim or demand or be entitled to any credit or credits on
account of the Debt for any part of the Taxes or Other Charges assessed against the Property, or
any part thereof, and no deduction shall otherwise be made or claimed from the assessed value of
the Property, or any part thereof, for real estate tax purposes by reason of this Security
Instrument or the Debt. If such claim, credit or deduction shall be required by law, Lender shall
have the option, by written notice of not less than ninety (90) days, to declare the Debt
immediately due and payable.

(c) if at any time the United States of America, any State thereof or any subdivision
of any such Stats’siall require revenue or other stamps to be affixed to the Note, this Security
Instrument, or any-¢< the Other Security Documents or impose any other tax or charge on the
same, Borrower will pzy for the same, with interest and penalties thereon, if any.

Section 7.4 INTENTIONALLY OMITTED

Section 7.5 FLOOD INGURANCE. After Lender’s request, Borrower shall deliver
evidence satisfactory to Lender that ne portion of the Improvements is situated in a federally
designated “special flood hazard area.”

Section 7.6  SPLITTING OF SECURITY INSTRUMENT. This Security Instrument
and the Note shall, at any time until the same shall be fully paid and satisfied, at the sole election
of Lender, be split or divided into two or more notca-and two or more security instruments, each
of which shall cover all or a portion of the Property to beanore particularly described therein. To
that end, Borrower, upon written request of Lender and-ac Lender’s sole cost and expense, shall
execute, acknowledge and deliver, or cause to be executed, ccknewledged and delivered by the
then owner of the Property, to Lender and/or its designee or designees, amendments to the Loan
Agreement, substitute notes and security instruments in such principa) amounts, aggregating not
more than the then unpaid principal amount of this Security Instrument: and containing terms,
provisions and clauses similar to those contained herein and in the Netg, and such other
documents and instruments as may be required by Lender.

Section 7.7 REPLACEMENT DOCUMENTS. Upon receipt of an affidiviv of an
officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Other Security
Document which is not of public record, and, in the case of any such mutilation, upon surrender
and cancellation of such Note or Other Security Document, Borrower will issue, in lieu thereof, a
replacement Note or Other Security Document, dated the date of such lost, stolen, destroyed or
mutilated Note or Other Security Document in the same principal amount thereof and otherwise
of like tenor.

ARTICLE 8 - DUE ON SALE/ENCUMBRANCE

Section 8.1 LENDER RELJANCE. Borrower acknowledges that Lender has
examined and relied on the experience of Borrower and its manager and the officers of its
manager in developing properiies such as the Property in agreeing to make the loan secured
hereby, and will continue to rely on Borrower’s ownership and development of the Property as a
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means of maintaining the value of the Property (pending sales of Dwellings as described in the
Loan Agreement as security for repayment of the Debt and the performance of the Other
Obligations. Borrower acknowledges that Lender has a valid interest in maintaining the value of
the Property so as to ensure that, should Borrower default in the repayment of the Debt or the
performance of the Other Obligations, Lender can recover the Debt by a sale of the Property.

Section 8.2 NO SALE/ENCUMBRANCE. Except pursuant to (1) approved Sale
Contracts and the Rental Unit Contract (as such are described in the Loan Agreement) and(i1) the
liens and security interests of the City of Chicago, the Illinois Housing Development Authority
and the Chicago Housing Authority and (iii) the other matters listed in Exhibit B (“Permitted
Encumbrarces”), Borrower agrees that Borrower shall not, without the prior written consent of
Lender, sell, zonvey, mortgage, grant, bargain, encumber, pledge, assign, or otherwise transfer
the Property or @iy part thereof or permit the Property or any part thereof to be sold, conveyed,
mortgaged, granted, vargained, encumbered, pledged, assigned, or otherwise transferred, except
as otherwise permitted i the Loan Documents. Any violation of this covenant shall allow
Lender to declare the entir¢ outstanding principal balance of the Note and all accrued interest,
immediately due and payable.

ARTICLE 9 - PREPAYMENT

Section9.] PREPAYMENT 2LFORE DEFAULT. The Debt may be prepaid at any
time in whole or in part, without premiuin er-penalty, upon two (2) days advance notice to
Lender.

ARTICLE 10 - B2XAULT

Section 10.1 EVENTS OF DEFAULT. The occurrence of any one or more of the
following events shall constitute a “Default”: (a) if any portioa of the Debt is not paid within five
(5) Business Days following the date the same is due or if the entire Debt is not paid on the
Maturity Date; (b) subject to Borrower’s right to contest pursuant to S<etion 3.4(b) hereof, if any
of the Taxes or Other Charges is not paid within ten (10) Business Days following the date the
same is due and payable except to the extent sums sufficient to pay sueli Taxes and Other
Charges have been deposited with Lender in accordance with the ternae/e{ this Security
Instrument; (c) if the Policies are not kept in full force and effect, or if the copics-of Policies or
certificates evidencing same are not delivered to Lender within ten (10) business days of
Lender’s request; (d) if the Property is subject to actual waste; () if Borrower violaies or does
not comply with any of the provisions of Articles 4, 8, 12 and 13, (f) if any representation or
warranty of Borrower or any general partner, managing member, principal or beneficial owner of
any of the foregoing, made herein or any guaranty or indemnity, or in any certificate, report,
financial statement or other instrument or document furnished to Lender shall have been false or
misleading in any material respect when made; (g) if (i) Borrower or any general partner or
managing member of Borrower shall commence any case, proceeding or other action (A) under
any existing or future law of any jurisdiction, domestic or foreign, relating to bankruptcy,
insolvency, reorganization, conservatorship or relief of debtors, seeking to have an order for
relief entered with respect to it, or seeking to adjudicate it a bankrupt or insolvent, or seeking
reorganization, arrangement, adjustment, winding-up, liquidation, dissolution, composition. or
other relief with respect to it or its debts, or (B) seeking appointment of a receiver, trustee,
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custodian, conservator or other similar official for it or for all or any substantial part of its assets,
or the Borrower, or any general partner or managing member of Borrower, shall make a general
assignment for the benefit of its creditors; or (ii) there shall be commenced against Borrower, or
any general partner or managing member of Borrower, any case, proceeding or other action of a
nature referred to in clause (i) above which (A) results in the entry of an order for relief or any
such adjudication or appointment or (B) remains undismissed, undischarged or unbonded for a
period of sixty (60) days; or (iii) there shall be commenced against the Borrower, or any general
partner or managing member of Borrower, any case, proceeding or other action seeking issuance
of a warrant of attachment, execution, distraint or similar process against all or any substantial
part of its assets which results in the entry of any order for any such relief which shall not have
been vacatéd, Jischarged, or stayed or bonded pending appeal within sixty (60) days from the
entry thereof; 07-(iv) the Borrower, or any general partner or managing member of Borrower,
shall take any acoon in furtherance of, or indicating its consent to, approval of, or acquiescence
in, any of the acts s¢u.jorth in clause (i), (ii), or (iii) above; or (v) the Borrower, or any general
partner or managing teruber of Borrower, shall generally not, or shall be unable to, or shall
admit in writing its inahility to, pay its debts as they become due; (h) if Borrower shall be in
default following any appliceble wotice and cure period, under any other mortgage, deed of trust,
deed to secure debt or other security-agreement covering any part of the Property whether it be
superior or junior in lien to this Security Instrument; (i) if the Property becomes subject to any
mechanic’s, materialman’s or other-i'¢n other than a lien for local real estate taxes and
assessments not then due and payable 2:d-the lien shall remain undischarged of record (by
payment, bonding or otherwise) for a period of sixty (60) days after Borrower has written notice
thereof and in any event subject to the terms-of the Lease; (j) if any federal tax lien is filed
against Borrower, any general partner or managing member of Borrower, or the Property and
same is not discharged of record within sixty (60) days-after same is filed; (k) other than as
contemplated by the Remediation Agreement if Boircwsr fails to cure any violations of
Applicable Laws within sixty (60) days of first having received notice thereof; (1) if Borrower
shall fail to reimburse Lender on demand, with interest calcuizied at the Default Interest Rate
(defined below), for all Insurance Premiums or Taxes, togethet 4vith interest and penalties
imposed thereon, paid by Lender pursuant to this Security Instrumeiiy; (1) if any default occurs
in the performance of any guarantor’s or indemmitor’s obligations ‘under any guaranty cr
indemnity executed in connection herewith and such default continues afier the expiration of
applicable grace periods set forth in such guaranty or indemnity, or if any icziesentation or
warranty of any guarantor or indemnitor thereunder shall be false or misleading i eny material
respect when made; () if for more than thirty (30) days after notice from Lender, Botrower shall
continue to be in default under any other term, covenant or condition of the Note, this Security
Instrument or the Other Security Documents provided however, if such default is of a nature
such that it cannot be cured within thirty (30) days, then, so long as the cure is commenced
within such thirty (30) day period, and Borrower continues diligently to pursue it in good faith, it
shall not be considered to be a Default, although in no event shall Borrower have more than
ninety (90) days to cure such default or (o) a default beyond applicable notice or cure periods (if
any) shall occur under any Other Security Documents.

Section 102 LATE PAYMENT CHARGES. If any sum payable under this Security
Instrument or any of the Other Security Documents is not paid prior to the fifth (5th) day after
the date on which it is due, Borrower shall pay to Lender upon demand an amount equal to the
lesser of five percent (5%) of such unpaid sum or the maximum amount permitted by applicable

21

Mnrtgnge-c-lIGCWn‘Cltibank!Jaza’HUl)RethnIy 2004/dp



0422501214 Page: 22 of 45

UNOFFICIAL COPY

law, to defray the expenses incurred by Lender in handling and processing such delinquent
payment and to compensate Lender for the loss of the use of such delinquent payment, and such
amount shall be secured by this Security Instrument and the Other Security Documents.

Section 10.3 DEFAULT INTEREST. Borrower will pay, from the date of a Default
through the earlier of the date upon which the Default is cured or the date upon which the Debt is
paid in full, interest on the unpaid principal balance of the Note at the “Default Interest Rate” as
described in the Note.

Section 10.4 RIGHT TO CURE. Any member of Borrower shall have the right to cure
a Default b<reunder, and such cure shall have the same force and effect, and be subject to the
same limitations. as if made by Borrower directly.

ARTICLE 11 - RIGHTS AND REMEDIES

Section 11.1 REMEDIES. Upon the occurrence of any Default, Borrower agrees that
Lender may take such actior; without notice or demand, as it deems advisable to protect and
enforce its rights against Bontusver and in and to the Property, including, but not limited to, the
following actions, each of which 1zay be pursued concurrently or otherwise, at such time and in
such order as Lender may determine. in its sole discretion, without impairing or otherwise
affecting the other rights and remedies of Lender: (a) declare the entire unpaid Debt to be
immediately due and payable; (b) institute proceedings, judicial or otherwise, for the complete
foreclosure of this Security Instrument under ‘any applicable provision of law in which case the
Property or any interest therein may be sold for ¢asp or upon credit in one or more parcels or in
several interests or portions and in any order or maries; (c) with or without entry, to the extent
permitted and pursuant to the procedures provided by 2prlicable law, institute proceedings for
the partial foreclosure of this Security Instrument for-tue pertion of the Debt then due and
payable, subject to the continuing lien and security interest of tris Security Instrument for the
balance of the Debt not then due, unimpaired and without loss of priority; (d) sell for cash or
upon credit the Property or any part thereof and all estate, claim, dem«nd. right, title and interest
of Borrower therein and rights of redemption thereof, pursuant to power of sale or otherwise, at
one or more sales, as an entity or in parcels, at such time and place, upon sach terms and after
such notice thereof as' may be required or permitted by law; (e} institute-ar<action, suit or
proceeding in equity for the specific performance of any covenant, conditica or agreement
contained herein, in the Note or in the Other Security Documents; (f) recover jucgment on the
Note either before, during or after any proceedings for the enforcement of this Security
Instrument or the Other Security Documents; (g) apply for the appointment of a receiver, trustee,
liquidator or conservator of the Property, without notice and without regard for the adequacy of
the security for the Debt and without regard for the solvency of Borrower or of any person, firm
or other entity liable for the payment of the Debt; (h) make demand on or present for payment or
performance any bonds (including without limitation, payment and performance bonds) or letters
of credit posted by Borrower or Borrower’s contractors in connection with the Debt (i) subject to
any applicable law, the license granted to Borrower under Section 1.2 shall automatically be
revoked and Lender may enter into or upon the Property, either personally or by its agents,
nominees or attorneys and dispossess Borrower and its agents and servants therefrom, without
liability for trespass, damages or otherwise and exclude Borrower and its agents or servants
wholly therefrom, and take possession of all books, records and accounts relating thereto and
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Borrower agrees to surrender possession of the Property and of such books, records and accounts
to Lender upon demand, and thereupon Lender may (i) use, operate, manage, control, insure,
maintain, repair, restore and otherwise deal with all and every part of the Property and conduct
the business thereat; (ii) complete any construction on the Property in such manner and form as
Lender deems advisable; (iii) make alterations, additions, renewals, replacements and
improvements to or on the Property; (iv) exercise all rights and powers of Borrower with respect
to the Property, whether in the name of Borrower or otherwise, including, without limitation, the
right to make, cancel, enforce or modify Leases, obtain and evict tenants, and demand, sue for,
collect and receive all Rents of the Property and every part thereof; (v) require Borrower to pay
monthly in advance to Lender, or any receiver appointed to collect the Rents, the fair and
reasonable 1erial value for the use and occupation of such part of the Property as may be
occupied by Borrower; (vi) require Borrower to vacate and surrender possession of the Property
to Lender or tosuch receiver and, in default thercof, Borrower may be evicted by summary
proceedings or othe wse; and (vii) apply the receipts from the Property to the payment of the
Debt, in such order, priority and proportions as Lender shall deem appropriate in its sole
discretion after deducting therefrom all expenses (including reasonable attorneys’ fees) incurred
in connection with the aforea’dcperations and all amounts necessary to pay the Taxes, Other
Charges, insurance and other ‘expcuses in connection with the Property, as well as just and
reasonable compensation for the szrvices of Lender, its counsel, agents and employees; (1)
exercise any and all rights and remcdics granted to a secured party upon default under the
Uniform Commercial Code (Any notice =i sale, disposition or other intended action by Lender
with respect to the Personal Property sent to Boriower in accordance with the provisions hereof
at least five (5) days prior to such action, shall constitute commercially reasonable notice to
Borrower); (j) subject to the rights of third parties, apply any sums then deposited in the Escrow
Fund and any other sums held in escrow or otherwise'by “ender in accordance with the terms of
this Security Instrument or any Other Security Document/ts the payment of the following items
in any order in its discretion: (i) Taxes and Other Charges; (if) Insurance Premiums; (ii1) Interest
on the unpaid principal balance of the Note; (iv) Amortization of the unpaid principal balance of
the Note; (v) All other sums payable pursuant to the Note, this Securitv Instrument and the Other
Security Documents, including without limitation advances made ‘ty Lender pursuant to the
terms of this Security Instrument; (k) surrender any Policies maintained hy Borrower pursuant to
Article 3 hereof, collect the unearned Insurance Premiums and apply such stms s a credit on the
Debt in such priority and proportion as Lender in its discretion shall deer1 iroper, and in
connection therewith, Borrower hereby appoints Lender as agent and attorney-in-{act (which is
coupled with an interest and is therefore irrevocable) for Borrower to collect such .nsurance
Premiums; or ([) pursue such other remedies as Lender may have under applicable law.

In the event of a sale, by whatever means, of less than all of the Property, this Security
Instrument shall continue as a lien and security interest on the remaining portion of the Property
unimpaired and without loss of priority. In the event of a sale, by foreclosure, power of sale, or
otherwise, Lender may bid for and acquire the Property and, in lieu of paying cash therefor, may
make settlement for the purchase price by crediting against the Obligations the amount of the bid
made therefor, after deducting therefrom the expenses of the sale, the cost of any enforcement
proceeding hereunder and any other sums which Lender is authorized to deduct under the terms
hereof, to the extent necessary to satisfy such bid. Notwithstanding the provisions of this Section
11.1 to the contrary, if any Default as described in clause (i) of Subsection 10.1(g) shall occur,
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the entire unpaid Debt shall be automatically due and payable, without any further notice,
demand or other action by Lender.

Section 11.2  APPLICATION OF PROCEEDS. The purchase money, proceeds and
avails of any disposition of the Property, or any part thereof, or any other sums collected by
Lender pursuant to the Note, this Security Instrument or the Other Security Documents, may be
applied by Lender to the payment of the Debt in such priority and proportions as Lender in its
discretion shall deem proper. Upon any foreclosure sale or sales of all or any portion of the
Property under the power of sale herein granted (if any), Lender may bid for and purchase the
Property and shall be entitled to apply all or any part of the Debt as a credit to the purchase price.

Section’i1.3 RIGHT TO CURE DEFAULTS. Upon the occurrence of any Default or if
Borrower fails ‘to’ make any payment or to do any act as herein provided, Lender may, but
without any obligaitan to do so and without notice to or demand on Botrower and without
releasing Borrower froma zay obligation hereunder, make or do the same in such manner and to
such extent as Lender mav <eem necessary to protect the security hereof. Lender is authorized to
enter upon the Property for such purposes, or appear in, defend, or bring any action or
proceeding to protect its interest m the Property or to foreclose this Security Instrument or collect
the Debt, and the cost and expence thereof (including reasonable attorneys’ fees to the extent
permitted by law) (“Protective Advanecss”), with interest as provided in this Section 11.3, shall
constitute a portion of the Debt and shail‘o< due and payable to Lender upon demand. All such
Protective Advances shall bear interest at the Default Interest Rate, for the period after notice
from Lender that such cost or expense was incurrad to the date of payment to Lender. All such
costs and expenses incurred by Lender together wiin interest thereon calculated at the Default
Interest Rate shall be deemed to constitute a portion ci the Debt and be secured by this Security
Instrument and the Other Security Documents and shall be immediately due and payable upon
demand by Lender therefor.

Section 11.4 ACTIONS AND PROCEEDINGS. Lender hes the right to appear in and
defend any action or proceeding brought with respect to the Property ind to bring any action or
proceeding, in the name and on behalf of Borrower, which Lender, in'1is discretion, decides
should be brought to protect its interest in the Property.

Section 11.5 RECOVERY OF SUMS REQUIRED TO BE PAID. Lencershall have
the right from time to time to take action to recover any sum or sums which constitutc a part of
the Debt as the same become due, without regard to whether or not the balance of the Debt shall
be due, and without prejudice to the right of Lender thereafter to bring an action of foreclosure,
or any other action, for a default or defaults by Borrower existing at the time such earlier action
was commenced.

Section 11.6 EXAMINATION OF BOOKS AND RECORDS. Lender, its agents,
accountants and attorneys shall have the right to examine the records, books, management and
other papers of Borrower and its affiliates which reflect upon their financial condition, at the
Property or at any office regularly maintained by Borrower or its affiliates or where the books
and records are located. Lender and its agents shall have the right to make copies and extracts
from the foregoing records and other papers. In addition, Lender, its agents, accountants and
attomeys shall have the right to examine and audit the books and records of Borrower and its
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affiliates pertaining to the income, expenses and operation of the Property during reasonable
business hours at any office of Borrower and its affiliates where the books and records are
located.

Section 11.7 OTHER RIGHTS, ETC.

(a)  The failure of Lender to insist upon strict performance of any term hereof shatl
not be deemed to be a waiver of any term of this Security Instrument. Borrower shall not be
relicved of Borrower’s obligations hereunder by reason of (1) the failure of Lender to comply
with any request of Borrower to take any action to foreclose this Security Instrument or
otherwise eniorce any of the provisions hereof or of the Note or the Other Security Documents,
(11) the release; regardless of consideration, of the whole or any part of the Property, or of any
person liable fcr tas Debt or any portion thereof, or (i) any agreement or stipulation by Lender
extending the tirie of payment or otherwise modifying or supplementing the terms of the Note,
this Security Instrument ur the Other Security Documents.

(b) It is agreed that the risk of loss or damage to the Property is on Borrower, and
Lender shall have no liability wnatsoever for decline in value of the Property, for failure to
maintain the Policies, or for failur to'determine whether insurance in force is adequate as to the
amount of risks insured. Possession by Lender shall not be deemed an election of judicial relief,
if any such possession is requested or ¢btuinied, with respect to any Property or collateral not in
Lender’s possesstion.

(c)  Lender may resort for the paym:n! of the Debt to any other security held by
Lender in such order and manner as Lender, in its aisCration, may elect. Lender may take action
to recover the Debt, or any portion thereof, or to enforée eny covenant hereof without prejudice
to the right of Lender thereafter to foreclose this Security Zistrument. The rights of Lender under
this Security Instrument shall be separate, distinct and cumulative and none shall be given effect
to the exclusion of the others. No act of Lender shall be constitizd as an election to proceed
under any one provision herein to the exclusion of any other prevision. Lender shall not be
limited exclusively to the rights and remedies herein stated but shall be entitled to every right and
remedy now or hereafter afforded at law or in equity.

Section 11.8 RIGHT TQ RELEASE ANY PORTION OF THE PROPER.1Y. Lender
may release any portion of the Property for such consideration as Lender may requ're without, as
to the remainder of the Property, in any way impairing or affecting the lien or pricricy of this
Security Instrument, or improving the position of any subordinate lienholder with respect thereto,
except to the extent that the obligations hereunder shall have been reduced by the actual
monetary consideration, if any, received by Lender for such release, and may accept by
assignment, pledge or otherwise any other property in place thereof as Lender may require
without being accountable for so doing to any other lienholder. This Security Instrument shall
continue as a lien and security interest in the remaining portion of the Property.

Section 11.9 VIOLATION OF LAWS. If the Property is not in compliance with
Applicable Laws, Lender may impose additional requirements upon Borrower in connection
herewith including, without limitation, monetary reserves or financial equivalents.
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Section 11.10 RIGHT OF ENTRY. Lender and its agents shall have the right to enter
and inspect the Property at all reasonable times.

ARTICLE 12 - ENVIRONMENTAL HAZARDS

Section 12.1 ENVIRONMENTAL REPRESENTATIONS AND WARRANTIES.

Borrower represents and warrants, that except as disclosed in the “Site Assessments”
described in the Loan Agreement and conditions to be remediated pursuant to the Remediation
Agreement: (a) there are no Hazardous Substances (defined below) or underground storage
tanks in, on, or under the Property, except those that are both (i) in compliance with
Fnvironmeutal Laws (defined below) and with permits issued pursuant thereto; (b) there are no
past, present sr threatened Releases (defined below) of Hazardous Substances in, on, under or
from the Properiv. except as described in the Site Assessments; (c) there is no threat of any
Release of Hazardeus Substances migrating to the Property except as described in the Site
Assessments; (d) thers iz no past or present non-compliance with Environmental Laws, or with
permits issued pursuan: thereto, in connection with the Property except as described in the Site
Assessments; () Borrower does not know of, and has not received, any written or oral notice or
other communication from ary person or entity (including but not limited to a governmental
entity) relating to Hazardous Substances or Remediation (defined below) thereof, of possible
- liability of any person or entity pursiaut to any Environmental Law with respect to the Property,
other environmental conditions in conuection with the Property, or any actual or potential
administrative or judicial proceedings in conrasction with any of the foregoing; and (f) Borrower
has truthfully and fully provided to Lender ir writing, any and all information relating to
conditions in, on, under or from the Property that1s known to Borrower and that is contained in
Borrower’s files and records, including but not iipiied to any reports relating to Hazardous
Substances in, on, under or from the Property and/ci fo the environmental condition of the
Property.

“Environmental Law” means any present and future fede al, state and local laws, statutes,
ordinances, rules, regulations and the like, as weil as common a7, relating to protection of
human health or the environment, relating to Hazardous Substances, relating to liability for or
costs of Remediation or prevention of Releases of Hazardous Substances oi welating to liability
for or costs of other actual or threatened danger to human health or tlie. environment.
“Environmental Law” includes, but is not limited to, the following statutes, as amended, any
successor thereto, and any regulations promulgated pursuant thereto, and any staie or local
statutes, ordinances, rules, regulations and the like addressing similar issues: the Coruprehensive
Envirommental Response, Compensation and Liability Act; the Emergency Planning and
Community Right-to-Know Act; the Hazardous Substances Transportation Act; the Resource
Conservation and Recovery Act (including but not limited to Subtitle I relating to underground
storage tanks); the Solid Waste Disposal Act; the Clean Water Act; the Clean Air Act; the Toxic
Substances Control Act; the Safe Drinking Water Act; the Occupational Safety and Health Act;
the Federal Water Pollution Control Act; the Federal Insecticide, Fungicide and Rodenticide Act;
the Endangered Species Act; the National Environmental Policy Act; and the River and Harbors
Appropriation Act. “Environmental Law” also includes, but is not limited to, any present and
future federal, state and local laws, statutes, ordinances, rules, regulations and the like, as well as
common law; conditioning transfer of property upon a negative declaration or other approval of a
govemmental authority of the environmental condition of the property; requiring notification or
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disclosure of Releases of Hazardous Substances or other environmental condition of the Property
to any governmental authority or other person or entity, whether or not in connection with
transfer of title to or interest in property; imposing conditions or requirements in connection with
permits or other authorization for lawful activity; relating to nuisance, trespass or other causes of
action related to the Property; and relating to wrongful death, personal injury, or property or
other damage in connection with any physical condition or use of the Property. “Hazardous
Substances” include but are not limited to any and all substances (whether solid, liquid or gas)
defined, listed, or otherwise classified as pollutants, hazardous wastes, hazardous substances,
hazardous materials, extremely hazardous wastes, or words of similar meaning or regulatory
effect undérany present or future Environmental Laws or that may have a negative impact on
human healtb-or the environment, including but not limited to petroleum and petroleum products,
asbestos and asbestos-containing materials, polychlorinated biphenyls, lead, radon, radioactive
materials, flam+iabies and explosives provided, however, that “Hazardous Substances” shall not
include cleaning materials customarily used at properties similar to the Property, to the extent
such materials are useds stored and disposed of in accordance with Environmental Laws.

“Release” of any Hazardwus Substance includes but is not limited to any release, deposit,
discharge, emission, leaking, spillisg; seeping, migrating, injecting, pumping, pouring, emptying,
escaping, dumping, disposing or other movement of Hazardous Substances.

“Remediation” includes but is-u2i limited to any response, remedial, removal, or
corrective action, any activity to cleanup, detoxify, decontaminate, contain or otherwise
remediate any Hazardous Substance, any acticns to prevent, cure or mitigate any Release of any
" Hazardous Substance, any action to comply with 23y Environmental Laws or with any permits
issued pursuant thereto, any inspection, investigatior; study, monitoring, assessment, audit,
sampling and testing, laboratory or other analysis, oi <valuation refating to any Hazardous
Substances or to anything referred to in Article 12.

Section 12.2 ENVIRONMENTAL COVENANTS. Borrower covenants and agrees
that so long as the Borrower owns, manages, is in possession uf vr-otherwise controls the
operation of the Property, Borrower will comply with the following: 1¢) ail uses and operations
on or of the Property, shall be in compliance with all Environmental Laws and permits 1ssued
pursuant thereto; (b) there shall be no Releases of Hazardous Substances by Forrcwer, its agents
or employees in, on, under or from the Property; (c) there shall be no Hazardous >uistances in,
on, or under the Property, except those that are in compliance with all Environmeral Laws and
with permits issued pursuant thereto, if and to the extent required; (d) the Property stia’i ve kept
free and clear of all liens and other encumbrances imposed pursuant to any Environmental Law,
whether due to any act or omission of Borrower or any other person or entity (the
“Bnvironmental Liens™); (¢) Borrower shall, at its sole cost and expense, fully and expeditiously
cooperate in all activities pursuant to Section 12.3 below, including but not limited to providing
all relevant information and making knowledgeable persons available for interviews; (f)
Borrower shall, at its sole cost and expense, perform any environmental site assessment or other
investigation of environmental conditions in connection with the Property, pursuant to any
written request of Lender (including but not limited to sampling, testing and analysis of soil,
water, air, building materials and other materials and substances whether solid, liquid or gas),
and share with Lender the reports and other results thereof, and Lender and other Indemnified
Parties (as defined herein) shall be entitled to rely on such reports and other results thereof
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provided, however, that no such request shall be made by Lender unless Lender has reasonable
grounds to believe that a Release of Hazardous Substances or a violation of Environmental Law
has occurred at the Property; (g) Borrower shall, at its sole cost and expense, comply with all
reasonable written requests of Lender to (i) reasonably effectuate Remediation of any condition
(including but not limited to a Release of a Hazardous Substance) in, on, under or from the
Property; (ii) comply with any Environmental Law; (iii) comply with any directive from any
governmental authority; and (iv) take any other reasonable action necessary or appropriate for
protection of human health or the environment; (h) Borrower shall not do or allow any tenant or
other user of the Property to do any act that materially increases the dangers to human health or
the environment, poses an unreasonable risk of harm to any person or entity (whether on or off
the Property). ‘mpairs or may impair the value of the Property, is contrary to any requirement of
any insurer, copctitutes a public or private nuisance, constitutes waste, or violates any covenant,
condition, agrecrociit or easement applicable to the Property; and (i) Borrower shall immediately
notify Lender in wriong of {A) any presence or Releases or threatened Releases of Hazardous
Substances in, on, uncer, irom or migrating towards the Property; (B) any non-compliance with
any Environmental Law.-Telated in any way to the Property; (C) any actual or potential
Environmental Lien; (D) arly veguired or proposed Remediation of environmental conditions
relating to the Property; and (E)-any written or oral notice or other communication which
Borrower becomes aware from -2py. source whatsoever (including but not limited to a
governmental entity) relating in any way o Hazardous Substances or Remediation thereof at the
Property, possible liability of any person. or entity pursuant to any Environmental Law with
respect to the Property, other environmental conditions in connection with the Property, or any
actual or potential administrative or judicial procsedings in connection with anything referred to
in this Article 12. Any failure of Borrower to perform its obligations pursuant to this Section
12.2 shall constitute bad faith waste with respect to the Property. |

Section 12.3 LENDER’S RIGHTS. Lender and any other person or entity designated
by Lender, including but not limited to any receiver, any represenrative of a governmental entity,
and any environmental consultant, shall have the right, but not tiic otligation, to enter upon the
Property at all reasonable times to assess any and all aspects of the‘environmental condition of
the Property and its use, including but not limited to conducting any eivironmental assessment
or audit (the scope of which shall be determined in Lender’s sole and absblut: discretion) and
taking samples of soil, groundwater or other water, air, or building materials, #ad conducting
other invasive testing. Borrower shall cooperate with and provide access to Lendérand any such
person or entity designated by Lender. The costs and expenses of such assessmenis shall be
borme by Lender except in instances where such report or assessment is performed due to
Borrower’s failure to comply with its obligations under Section 12.2(f) or following a Default, in
which cases the costs and expenses of such assessments shall be paid for by Borrower. Lender
agrees to provide Borrower and each environmental indemnitor with copies of all assessments
which recommend remedial action.

ARTICLE 13 - INDEMNIFICATION

Section 13.1 GENERAL INDEMNIFICATION. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all claims, suits, liabilities (mncluding, without limitation, strict liabilities),
actions, proceedings, obligations, debts, damages, losses, costs, expenses, diminutions in value,
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fines, penalties, charges, fees, expenses, judgments, awards, amounts paid in settlement, punitive
damages, of whatever kind or nature (including but not limited to attorneys’ fees and other costs
of defense) (the “Losses”) imposed upon or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising out of or in any way relating to any one or more of the
following, except to the extent any of the following are attributable to the gross negligence or
willful misconduct of an Indemnified Party: (a) ownership of this Security Instrument, the
Property or any interest therein or receipt of any Rents; (b) any amendment to, or restructuring
of, the Debt, and the Note, this Security Instrument, or any Other Security Documents; (¢) any
and all lawful action that may be taken by Lender in connection with the enforcement of the
provisions of this Security Instrument or the Note or any of the Other Security Documents,
whether orne! suit is filed in connection with same, or in connection with Borrower and/or any
partner, joint vanturer or shareholder thereof becoming a party to a voluntary or involuntary
federal or state basruptey, insolvency or similar proceeding; (d) any accident, injury to or death
of persons or loss cf' cr. damage to property occurring in, on or about the Property or any part
thereof or on the adjoininy sidewalks, curbs, adjacent property or adjacent parking areas, streets
or ways; (e) any use, nexuse or condition in, on or about the Property or any part thereof or on
the adjoining sidewalks, curbs; 2djacent property or adjacent parking areas, streets or ways; (f)
any failure on the part of Borrowe: i perform or be in compliance with any of the terms of this
Security Instrument; (g) performance sf any labor or services or the furnishing of any materials
or other property in respect of the Property or any part thereof;, (h) the failure of any person to
file timely with the Internal Revenue Service an accurate Form 1099-B, Statement for Recipients
of Proceeds from Real Estate, Broker and Barier Exchange Transactions, which may be required
in connection with this Security Instrument, or to'supply a copy thereof in a timely fashion to the
recipient of the proceeds of the transaction in connection with which this Security Instrument is
made; (1) any failure of the Property to be in compliarce with any Applicable Laws; (j) the
enforcement by any Indemnified Party of the provisions .o+ this Article 13; (k) any and all claims
and demands whatsoever which may be asserted against Lender by reason of any alleged
obligations or undertakings on its part to perform or discharge ey of the terms, covenants, or
agreements contained in any Lease; (1) the payment of any commissior, charge or brokerage fee
to anyone which may be payable in connection with the funding ot 'he loan evidenced by the
Note and secured by this Security Instrument; or (m) any misrepresentaticii of material fact made
by Borrower in this Security Instrument or any Other Security Document. Any.amounts payable
to Lender by reason of the application of this Section 13.1 shall become imniediaiely due and
payable and shall bear interest at the Default Interest Rate from the date loss or damage is
sustained by Lender until paid. For purposes of this Article 13, the term “Indemnified Parties”
means Lender and any person or entity affiliated with Lender who is or will have been involved
in the origination of the loan evidenced by the Note, any person or entity affiliated with Lender
who is or will have been involved in the servicing of the loan evidenced by the Note, any person
or entity in whose name the encumbrance created by this Security Instrument is or will have been
recorded, persons and entities who may hold or acquire or will have held a full or partial interest
in the loan evidenced by the Note (including, but not limited to, as well as custodians, trustees
and other fiduciaries who hold or have held a full or partial interest in the loan evidenced by the
Note) as well as the respective directors, officers, shareholders, partners, employees, agents,
servants, representatives, contractors, subcontractors, affiliates, subsidiaries, participants,
successors and assigns of any and all of the foregoing (including but not limited to any other
person or entity who holds or acquires or will have held a participation or other full or partial
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interest in the loan evidenced by the Note or the Property, whether during the term of the loan
evidenced by the Note or as a part of or following a foreclosure of the loan evidenced by the
Note and including, but not limited to, any successors by merger, consolidation or acquisition of
all or a substantial portion of Lender’s assets and business).

Section 13.2 MORTGAGE AND/OR INTANGIBLE TAX. Borrower shall, at its sole
cost and expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties
from and against any and all Losses imposed upon or incurred by or asserted against any
Indemnified Parties and directly or indirectly arising out of or in any way relating to any tax on
the making and/or recording of this Security Instrument, the Note or any of the Other Security
Document,cxezpt for net income taxes and franchise taxes (imposed in lieu of net income taxes)
imposed upor 8= Indemnified Party as a result of a present or former connection between the
jurisdiction of tii¢ govemment or taxing authority imposing such tax and the Indemnified Party
(excluding a connection arising solely from the Indemnified Party having executed, delivered, or
performed its obligaticas ur received a payment under, or enforced, this Security Instrument, the
Note and the Other Security Documents) or any political subdivision or taxing authority thereof
or therein.

Section 13.3 INTENTIOITALLY OMITTED.

Section 13.4 ENVIRONMENTAL INDEMNIFICATION. Borrower shall, at its sole
cost and expense, protect, defend, indemniiy, rciease and hold harmless the Indemnified Parties
from and against any and all Losses and cocsts-of Remediation (whether or not performed
voluntarily), engineers’ fees, environmental ccisultants’ fees, and costs of investigation
‘(including but not limited to sampling, testing, and anulvsis of soil, water, air, building materials
and other materials and substances whether solid, liquid‘or gas) imposed upon or incurred by or
asserted against any Indemnified Parties, and directly or indirecily arising out of or in any way
relating to any one or more of the following (except to the-evient the same relate solely to
Hazardous Substances first introduced to the Property or violations of Environmental Laws
- committed at the Property by anyone other than Borrower, its agents o craployees following the
foreclosure of this Security Instrument (or the delivery and acceptance ot a deed in lieu of such
foreclosure), the expiration of any right of redemption with respect thereto «nd the obtaining by
the purchaser at such foreclosure sale or grantee under such deed of possession o1 ihe Property):
(a) any presence of any Hazardous Substances in, on, above, or under the Property: () any past,
present or threatened Release of Hazardous Substances in, on, above, under or from tie Property;
(c) any activity by Borrower, any person or entity affiliated with Borrower or any tenant or other
user of the Property in connection with any actual, proposed or threatened use, treatment,
storage, holding, existence, disposition or other Release, generation, production, manufacturing,
processing, refining, control, management, abatement, removal, handling, transfer or
transportation to or from the Property of any Hazardous Substances at any time located in, under,
on or above the Property; (d) any activity by Bormrower, any person or entity affiliated with
Borrower or any tenant or other user of the Property in connection with any actnal or proposed
Remediation of any Hazardous Substances at any time located in, under, on or above the
Property, whether or not such Remediation is voluntary or pursuant to court or administrative
order, including but not limited to any removal, remedial or corrective action; (e) any past,
present or threatened non-compliance or violations of any Environmental Laws (or permits
issued pursuant to any Environmental Law) in connection with the Property or operations
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thereon, including but not limited to any failure by Borrower, any person or entity affiliated with
Borrower or any tenant or other user of the Property to comply with any order of any
governmental authority in connection with any Environmental Laws; (f) the imposition,
recording or filing or the threatened imposition, recording or filing of any Environmental Lien
encumbering the Property; (g) any administrative processes or proceedings or judicial
proceedings in any way connected with any matter addressed in Article 12 and this Section 13.4;
(h) any past, present or threatened injury to, destruction of or loss of natural resources in any way
commected with the Property, including but not limited to costs to investigate and assess such
injury, destruction or loss; (i) any acts of Borrower or other users of the Property in arranging for
disposal or treatment, or arranging with a transporter for transport for disposal or treatment, of
Hazardous substances owned or possessed by such Borrower or other users, at any facility or
incineration vésse! owned or operated by another person or entity and containing such or similar
Hazardous Mateius; (j) any acts of Borrower or other users of the Property, in accepting any
Hazardous Substancez for transport to disposal or treatment facilities, incineration vessels or
sites selected by Borrowar or such other users, from which there is a Release, or a threatened
Release of any Hazardous Substance which causes the incurrence of costs for Remediation; (k)
any personal injury, wrongfu! deaih, or property damage ansing under any statutory or common
Jaw or tort law theory, including buinot limited to damages assessed for the maintenance of a
private or public nuisance or for the conducting of an abnormally dangerous activity on or near
the Property; and (1) any material misiénresentation or material inaccuracy in any representation
or warranty or material breach or failure to perform any covenants or other obligations pursuant
to Article 12.

Section 13.5 DUTY TO DEFEND; ATTORNEYS’ FEES AND OTHER FEES AND
EXPENSES. Upon written request by any Indemnified Party, Borrower shall defend such
Indemnified Party (if requested by any Indemnified Party, im the name of the Indemnified Party)
by attorneys and other professionals approved by the Indemnitied Parties. Notwithstanding the
foregoing, any Indemnified Parties may, in their sole and abscinie-discretion, engage their own
attorneys and other professionals to defend or assist them, and,-at“the option of Indemnified
Parties, their attorneys shall control the resolution of claim or proceeding. Upon demand,
Borrower shall pay or, in the sole and absolute discretion of the Indemnitied Parties, reimburse,
the Indemnified Parties for the payment of reasonable fees and disburscmerts of attorneys,
engineers, environmental consultants, laboratories and other professionals” ia- connection
therewith.

ARTICLE 14 - WAIVERS

Section 14.1 WAIVER OF COUNTERCLAIM. Borrower hereby waives the right to
assert a counterclaim, other than a mandatory or compulsory counterclaim, in any action or
proceeding brought against it by Lender arising out of or in any way connected with this Security
Instrument, the Note, any of the Other Security Documents, or the Obligattons.

Section 142 MARSHALLING AND OTHER MATTERS. Borrower hereby waives,
to the extent permiited by law, the benefit of all appraisement, valuation, stay, extension,
reinstatement and redemption laws now or hereafter in force and all rights of marshalling m the
event of any sale hereunder of the Property or any part thereof or any interest therein. Further,
Borrower hereby expressly waives any and all rights of redemption from sale under any order or
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decree of foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each
and every person acquiring any interest in or title to the Property subsequent to the date of this
Security Instrument and on behalf of all persons to the extent permitted by applicable law.

Section 14.3 WAIVER OF NOTICE. Borrower shall not be entitled to any notices of
any nature whatsoever from Lender except with respect to matters for which this Security
Instrument, the Loan Agreement or the other Security Documents specifically and expressly
provides for the giving of notice by Lender to Borrower and except with respect to matters for
which Lender is required by applicable law to give notice, and Borrower hereby expressly
waives the right to receive any notice from Lender with respect to any matter for which this
Security Insrument does mot specifically and expressly provide for the giving of notice by
Lender to Borrower.

Section 14.4 -SOLE DISCRETION QF LENDER. Wherever pursuant to this Security
Instrument (a) Lender cvercises any right given to it to approve or disapprove, (b) any
arrangement or term is to be satisfactory to Lender, or (c) any other decision or determination is
to be made by Lender, the decision of Lender to approve or disapprove, all decisions that
arrangements or terms are satisfactory or not satisfactory and all other decisions and
determinations made by Lender, shall'be in the sole and absolute discretion of Lender and shall
be final and conclusive, except as may’ be otherwise expressly and specifically provided herein.

Section 14.5 SURVIVAL. The indemnifications made pursuant to Section 13.4 and the
representations and warranties, covenants, and otner obligations arising under Article 12, shall
continue indefinitely in full force and effect and shll survive and shall in no way be impaired
by: any satisfaction or other termination of this Secusity Instrument, any assignment or other
transfer of all or any portion of this Security Instrument or Lender’s interest in the Property (but,
in such case, shall benefit both Indemnified Parties and iy assignee or transferee), any exercise
of Lender’s rights and remedies pursuant hereto including but aot limited to foreclosure or
acceptance of a deed in lieu of foreclosure, any exercise of any rights and remedies pursuant to
the Note or any of the Other Security Documents, any transfer of-all or any portion of the
Property (whether by Borrower or by Lender following foreclosure or ecoeptance of a deed in
lieu of foreclosure or at any other time), any amendment to this Security insframent, the Note or
the Other Security Documents, and any act or omission that might otherwizebe construed as a
release or discharge of Borrower from the obligations pursuant hereto.

Section 14.6 WAIVER OF TRIAL BY JURY. BORROWER HEREBY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAL BY
JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER IN
CONTRACT, TORT OR OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO
THE. LOAN EVIDENCED BY THE NOTE, THE APPLICATION FOR THE LOAN
EVIDENCED BY THE NOTE, THE NOTE, THIS SECURITY INSTRUMENT OR THE
OTHER SECURITY DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER, ITS
OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS IN CONNECTION
THEREWITH.

ARTICLE 15 - NOTICES
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Section 15.1 NOTICES. All notices or other written communications hereunder shall
be deemed to have been properly given (i) upon delivery, if delivered in person with receipt
acknowledged by the recipient thereof, (ii) one (I) Business Day (defined below) after having
been deposited for overnight delivery with any reputable overnight courier service, or (iii) three
(3) Business Days after having been deposited in any post office or mail depository regularly
maintained by the U.S. Postal Service and sent by registered or certified mail, postage prepaid,
return receipt requested, addressed as follows:

If to Borrower: Jazz on the Boulevard, LLC
¢/o Thrush Companies
357 West Chicago Avenue
Chicago, Illinois 60610
Attention: Bill Wolk

With copies to: Drerel Jazz Limited Partnership
c/o Hzartland Housing, Inc.
208 South I.aSalle Street
Suite 1818
Chicago, Tlhnois 60606
Attention: Ancrew Geer

And: MMA Financial LLC
101 Arch Street
Boston, Massachusetts 0213¢
Attention: Mr. Bernie Hussar

And: Holland & Knight LLP
10 St. James Avenue
Boston, Massachusetts 02110
Attention: Mr. James McDermott

If to Lender: Citibank, F.S.B.
500 West Madison Street
5" Floor - REG/CCDE
Chicago, Illinois 60661
Attention: Sonya Prear

or addressed as such party may from time to time designate by written notice to the other parties.

Either party by notice to the other may designate additional or different addresses for
subsequent notices or communications.

For purposes of this Security Instrament, “Business Day” shall mean any day other than
Saturday, Sunday or any other day on which banks are authorized or required to close in New
York, New York.

ARTICLE 16 - APPLICABLE LAW
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Section 16.1 CHOICE OF LAW. THIS SECURITY INSTRUMENT SHALL BE
DEEMED TO BE A CONTRACT ENTERED INTO PURSUANT TO THE LAWS OF
THE STATE OF ILLINOIS AND SHALL IN ALL RESPECTS BE GOVERNED,
CONSTRUED, APPLIED AND ENFORCED IN ACCORDANCE WITH THE LAWS OF
THE STATE OF ILLINOIS.

Section 16.2 USURY LAWS. This Security Instrument and the Note are subject to the
express condition that at no time shall Borrower be obligated or required to pay interest on the
Debt at a rate which could subject the holder of the Note to either civil or criminal liability as a
result of being in excess of the maximum interest rate which Borrower is permitted by applicable
law to confracuor agree to pay. If by the terms of this Security Instrument or the Note, Borrower
is at any tims 1equired or obligated to pay interest on the Debt at a rate in excess of such
maximum rate, thé zate of interest under the Security Instrument and the Note shall be deemed to
be immediately redirced to such maximum rate and the interest payable shall be computed at
such maximum rate ard =il prior interest payments in excess of such maximum rate shall be
applied and shall be decmed to have been payments in reduction of the principal balance of the
Note. All sums paid or agrecd io.be paid to Lender for the use, forbearance, or detention of the
Debt shall, to the extent permitted-hy applicable law, be amortized, prorated, allocated, and
spread throughout the full stated term of the Note until payment in full so that the rate or amount
of interest on account of the Debt does ot exceed the maximum lawful rate of interest from time
to time in effect and applicable to the Debifor so long as the Debt is outstanding.

Section 16.3 PROVISIONS SUBJECT TO APPLICABLE LAW. All rights, powers
and remedies provided in this Security Instrumeat may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not rerder this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or fiied under the provisions of any
applicable law. If any term of this Security Instrument or any application thereof shall be invalid
or unenforceable, the remainder of this Security Instrument and aay other application of the term
shall not be affected thereby.

ARTICLE 17 - SECONDARY MARKET

Section 17.1 TRANSEER OF LOAN. Lender may, at any time, sell, transfer or assign
the Note, this Security Instrument and the Other Security Documents, and any o: all-servicing
rights with respect thereto, or grant participations therein or issue mortgage passthrough
certificates or other securities evidencing a beneficial interest in a rated or unrated public
offering or private placement (the “Securities”). Lender may forward to each purchaser,
transferee, assignee, servicer, participant or investor in such Securities or any Rating Agency
rating such Securities (collectively, the “Investor”) and each prospective Investor, all documents
and information which Lender now has or may hereafter acquire relating to the Debt and to
Borrower, and the Property, whether furnished by Borrower, or otherwise, as Lender determines
necessary or desirable. Borrower agrees to cooperate with Lender in connection with any
transfer made or any Securities created pursuant to this Security Instrument, including, without
limitation, the delivery of an estoppel certificale in accordance therewith, and such other
documents as may be reasonably requested by Lender. Borrower shall also furnish and
Borrower consents to Lender furnishing to such Investors or such prospective Investors or Rating
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Agency any and all information concerning the Property, the Leases, the financial condition of
Borrower as may be requested by Lender, any Investor or any prospective Investor or Rating
Agency in connection with any sale, transfer or participation interest. Lender may retain or
assign responsibility for servicing the Note, this Security Instrument, and the Other Securty
Documents, or may delegate some or all of such responsibility and/or obligations to a servicer
including, but not limited to, any subservicer or master servicer. Lender may make such
assignment or delegation on behalf of the Investors if the Note is sold or this Security Instrument
or the Other Security Documents are assigned. All references to Lender herein shall refer to and
include any such servicer to the extent applicable.

Section17.2 CONVERSION TO REGISTERED FORM. At the request and the
expense of Leuder, Borrower shall appoint, as its agent, a registrar and transfer agent (the
“Registrar”) acceptzhle to Lender which shail maintain, subject to such reasonable regulations as
it shall provide, suchbooks and records as are necessary for the registration and transfer of the
Note in a manner that siia’! cause the Note to be considered to be in registered form for purposes
of Section 163(f) of the/Code. The option to convert the Note into registered form once
exercised may not be revoked _Any agreement setting out the rights and obligation of the
Registrar shall be subject to tite reasonable approval of Lender. Borrower may revoke the
appointment of any particular person as Registrar, effective upon the effectiveness of the
appointment of a replacement Regisirar. The Registrar shall not be entitled to any fee from
Lender or any other lender in respect of iravsfers of the Note and Security Instrument (other than
Taxes and governmental charges and fees).

Section 17.3 COOPERATION. Borrower 2cknowledges that Lender and its successors
and assigns may (a) sell this Security Instrument, the Mofe and Other Security Documents to one
or more investors as a whole loan, (b) participate the Loz secured by this Security Instrument to
one or more investors, (c) deposit, through one or @ serics of transactions, this Security
Instrument, the Note and Other Security Documents with a trust, wnich trust may sell certificates
to investors evidencing an ownership interest in the trust assets o {4} otherwise sell the Loan or
interest therein to investors (the transactions referred to in clauses (a)<hrough (d) are hereinafter
referred to as “Secondary Market Transactions”). Borrower shall cooperate in good faith with
Lender in effecting any such Secondary Market Transaction and shall coope:ate in good faith to
implement all requirements imposed by any rating agency involved in any Se.ondary Market
Transaction including, without limitation, all structural or other changes {0~ the Loan,
modifications to any documents evidencing or securing the Loan, delivery of opinious ©f counsel
acceptable to the rating agency and addressing such matters as the rating agency may require;
provided, however, that Borrower shall not be required to modify any documents evidencing or
securing the Loan which would modify (i) the interest rate payable under the Note, (i) the stated
maturity of the Note, (iii) the amortization of principal of the Note or (iv) any other material
economic term of the Loan. Borrower shall provide such information and documents relating to
Borrower, Indemnitor, if any, the Property and any tenants of the Improvements as Lender may
reasonably request in connection with a Secondary Market Transaction. Lender shall have the
right to provide to prospective investors any information in its possession, including, without
limitation, financial statements relating to Borrower, the Indemnitor, if any, the Property and any
tenant of the Improvements. Borrower acknowledges that certain information regarding the
Loan and the parties thereto and the Property may be included in a private placement
memorandum, prospectus or other disclosure documents.
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ARTICLE 18 - COSTS

Section 18.1 PERFORMANCE AT BORROWER’S EXPENSE. Except to the extent
required by Lender’s sale, assignment or transfer of the Note and other Security Documents
pursuant to Article 17, Borrower acknowledges and confirms that Lender shall impose certain
administrative processing and/or commitment fees in connection with (a) the extension, renewal,
modification, amendment and termination of its loans, (b) the release or substitution of collateral
therefor, or (c) obtaining certain consents, waivers and approvals with respect to the Property,
(the occurrence of any of the above shall be called an “Event”). Borrower further acknowledges
and confirms that it shall be responsible for the payment of all costs of reappraisal of the
Property or<any part thereof required by law, regulation, any governmental or quasi-
governmental zuthority or, following a Decfault, Lender. Borrower hereby acknowledges and
agrees to pay, iramediately, with or without demand, all such fees (as the same may be increased
or decreased froni iizns to time), and any additional fees of a similar type or nature which may be
imposed by Lender frori time to time, upon the occurrence of any Event or otherwise. Wherever
it is provided for herein that Borrower pay any costs and expenses, such costs and expenses shall
include, but not be limited tc; ¢11 reasonable legal fees and disbursements of Lender, whether
retained firms, the reimbursement for the expenses of in-house staff or otherwise. Lender
confirms that Borrower has paid all legal fees in connection with the initial funding of the Loan.

Section 18.2 ATTORNEY'S FEES +OR ENFORCEMENT. (a) Borrower shall pay all
reasonable legal fees incurred by Lender in'copnection with (i) the preparation of the Note, this
Security Instrument and the Other Security Documents and (ii) the items set forth in Section 20.1
above, and (b) Borrower shall pay to Lender on'deriand any and all expenses, including legal
expenses and attorneys” fees, incurred or paid by Lendor in protecting its interest in the Property
or Personal Property or in collecting any amount payabie hereunder or in enforcing its rights
hereunder with respect to the Property or Personal Propetiy, whether or not any legal proceeding
is commenced hereunder or thereunder and whether or not any default or Default shall have
occurred, together with interest thereon at the Default Rate froni the date paid or incurred by
Lender until such expenses are paid by Borrower.

ARTICLE 19 - DEFINITIONS

Section 19.1 GENERAL DEFINITIONS. Unless the context clearly indicztes a
contrary intent or unless otherwise specifically provided herein, words used in ‘thie-Security
Instrument may be used interchangeably in singular or plural form and the word “Borrower”
shall mean “each Borrower, each party ccmprising Borrower (if Borrower consists of more than
one person or entity) and any subsequent owner or owners of the Property or any part thereof or
any interest therein”; the word “Lender” shall mean “Lender and any subsequent holder of the
Note”; the word “Note” shall mean “the Note and any other evidence of indebtedness secured by
this Security Instrument”; the word “person” shall include an individual, corporation, limited
liability company, partnership, trust, unincorporated association, government, governmental
authority, and any other entity, the word “Property” shall include any portion of the Property and
any interest therein, and the phrases “attorneys’ fees” and “counsel fees” shall include any and
all reasonable attorneys’, paralegal and law clerk fees and disbursements, including, but not
limited to, fees and disbursements at the pre-trial, trial and appeliate levels incurred or paid by
Lender in protecting its interest in the Property, the Leases and the Rents and enforcing its rights
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hereunder. Any capitalized terms used but not defined herein shall have the meaning ascribed to
such terms in the Loan Agreement.

ARTICLE 20 - MISCELLANEOQUS PROVISIONS

Section 20.1 NO ORAL CHANGE. This Security Instrument, and any provisions
hereof, may not be modified, amended, waived, extended, changed, discharged or terminated
orally or by any act or failure to act on the part of Borrower or Lender, but only by an agreement
in writing signed by the party against whom enforcement of any modification, amendment,
waiver, extension, change, discharge or termination is sought.

Section20.2 LIABILITY. If Borrower consists of more than one borrowing entity, the
obligations and lizbilities of each entity shall be joint and several. The foregoing is not intended
to impose recourse Liahility on the constituent shareholders, partners or members of Borrower.

Section 20.3 [NAPPLICABLE PROVISIONS. If any term, covenant or condition of
the Note or this Security Instrzment is held to be invalid, illegal or unenforceable in any respect,
the Note and this Security Insizonsent shall be construed without such provision.

Section 20.4 HEADINGS, FTC. The headings and captions of various Sections of this
Security Instrument are for convenience of reference only and are not to be construed as defining
or limiting, in any way, the scope or intent o1 the provisions hereof.

Section 20.5- DUPLICATE ORIGINALS; COUNTERPARTS. This Security
Instrument may be executed in any number of duplicate originals and each duplicate original
shall be deemed to be an original. This Security Ysirument may be executed in several
counterparts, eachof which counterparts shall be deemed ‘1 original instrument and all of which
together shall constitute a single Security Instrument. The fa'lure of any party hereto to execute
this Security Instrument, or any counterpart hereof, shall not reir<ve the other signatories from
their obligations hereunder.

Section 20.6 NUMBER AND GENDER. Whenever the context mav require, any
pronouns used herein shall include the corresponding masculine, feminine br pavter forms, and
the singular form of nouns and pronouns shall include the plural and vice versa.

Section 20.7 SUBROGATION. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness heretofore existing against the Property,
then, to the extent of the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, titles, and interests existing against the Property heretofore held by, or in favor of, the
holder of such indebtedness and such former rights, claims, liens, titles, and interests, if any, are
not waived but rather are continued in full force and effect in favor of Lender and are merged
with the lien and security interest created herein as cumulative security for the repayment of the
Debt, the performance and discharge of Borrower’s obligations hereunder, under the Note and
the Other Secunty Documents and the performance and discharge of the Other Obligations.

Section 20.8 BUSINESS PROPERTY. Borrower hereby represents and warrants that
the Property does not constitute "agricultural real estate” or "residential real estate” pursuant to
the Iilinois Mortgage Foreclosure Law.
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Section 20.9 MAXIMUM PRINCIPAL AMOUNT. The maximum principal amount
that is secured hereby shall be $28,400,000.

[THE BALANCE OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned has executed this instrument as of the day
and year first above written.

JAZZ ON THE BOULEVARD, LLC,
a Delaware limited liability company

By: Thrush Drexel, Inc., an Illinois corporation,
its sole managing membet

By:
Name: David L. Chase
Its: President
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ACKNOWLEDGMENT OF SIGNATURE

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, the undersigned, a Notary Publicin and for said County in the State aforesaid, DO
HEREBY CERTIFY THAT David L. Chase, personally known to me and known by me to be
the President of THRUSH DREXEL, INC., an Illinois corporation and Manager of JAZZ ON
THE BOULEVARD, LLC, in whose name the above and foregoing i nstrument i s executed,
appeared before re this day in person and acknowledged that he signed and delivered the said
instrument as his 7r<e:and voluntary act and as the free and voluntary act of said company for the
uses and purposes thecein set forth.

S
GIVEN under my karid and Notarial Seal this 3¢ day of ol 2004,
7

Dlleze Z Cotope”

7" Notary Public 4

My Commission Expires:

J = COFFICIAL SEAL”
Eiizabeth L. O'Loughlin
Nete:v Public, State of Tllinois
My Cunn;’;ﬁn Expires August 13, 2007
w

/2707
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EXHIBIT /A

Borrower’s Leasehold interest in the following property:

1. Parcel A Property Leased Under For Sale Ground Lease

Lots [, 2, 3, 4, 5, 26 (except the northerly 5.67 feet of Lot 26), 27, 28 and 29 in Jazz on the
Boulevard Subdivision, being a Subdivision in the West Half of the fractional Northwest Quarter
of Section 2, Township 38 North, Range 14 East of the Third Principal Meridian, in Cook
County, Illinois, according to the plat thereof recorded July 30, 2004 as Document No.
0421210098 with the Recorder of Deeds of Cook County, Illinois.

Also, Lot 6 insaid above-described Jazz on the Boulevard Subdivision, excepting therefrom that
part of Lot 6 descrived as follows: commencing at the northwest corner of said Lot 6, thence
South 20 degrees 44'19" East along the westerly line of said Lot 6 a distance of 8.44 feet, thence
North 69 degrees 15' 41" ast a distance of 19.00 feet to the easterly line of Lot 6, thence North
20 degrees 44'16" West fzct along said easterly line of Lot 6 a distance of 1.25 feet to the
northerly line of Lot 6, thenc® Scuth 90 degrees 00'00" West along the northerly line of Lot 6 a
distance of 20.32 feet to the point of beginning.

Commonly known as: 4100, 415¢,4114, 4120, 4124 and 4130 S. Drexel Boulevard
803, 811, 817 and 825 E. 41 Street
804, 812, 822 ans 830 E. Bowen Avenue

PINs: Part 01 20-02-110-033
Part of 20-02-110-034
Part of 20-02-110-035
Part of 20-02-110-036
Part of 20-02-110-037

2. Parcel A Property Leased Under Rental Ground Lease

Lots 7, 11, 15 and 19 in Jazz on the Boulevard Subdivision, being a Subdivision in the West Half
of the fractional Northwest Quarter of Section 2, Township 38 North, Range (4 Fast of the Third
Principal Meridian, in Cook County, Illinois, according to the plat thereof recorced July 30, 2004
as Document No. 0421210098 with the Recorder of Deeds of Cook County, Illinois:

PINs: Part of 20-02-110-033
Part of 20-02-110-034
Part of 20-02-110-035
Part of 20-02-110-036
Part of 20-02-110-037

Borrower’s fee simple interest in the following property

1. Lots 8,9, 10, 12, 13, 14, 16, 17, 18, 20, 21, 22, 23, 24 and 25 in Jazz on the Boulevard
Subdivision, being a Subdivision in the West Half of the fractional Northwest Quarter of Section
2, Township 38 North, Range 14 East of the Third Principal Meridian, in Cook County, Illinois,
according to the plat thereof recorded July 30, 2004 as Document No. 0421210098 with the
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Recorder of Deeds of Cook County, Hlinois.

Commonly known as: 4103, 4105, 4107, 4108 and 4110 S. Maryland Avenue
4111,4112,4115, and 4117 8. Maryland Avenue
4107,4109, 4111, 4115, 4117 and 4119 S. Cottage Grove Avenue

PINs: Part of 20-02-110-033
Part of 20-02-110-034
Part of 20-02-110-035
Part of 20-02-110-036
Part of 20-02-110-037

and

2. Lots 20 to 29, botn inclusive, (except that part taken for the widening and extension of a
public alley) in Block 2-in Charles R. Steele's Resubdivision of Lot 1 in Bayard and Palmer
Addition made by Circuit Court Partition, being a Subdivision of 11.22 chains North of and
adjoining South 25 rods of the Nurthwest fractional quarter of Section 2, Township 38 North,
Range 14, East of the Third Principei Meridian, lying West of Hyde Park Avenue {except the
North 53 feet 4 ¥ inches thereof conveyad e Union Stock Yards and Transit Company), in Cook
County, Illinois.

Commenly known as: 4136, 4138, 4140, 2142, 4146, 4148, 4150, 4154, 4156, 4158
and 4160 South Drexc! Boulevard

PINs: Part of 20-02-111-012
Part of 20-02-111-020
Part of 20-02-111-021
Part of 20-02-111-022

and

3. Lots 16 to 24, both inclusive, (except that part taken for the widening and extension of a
public alley) in Block 3 in Charles R. Steele's Resubdivision of Block 1 in Bayaid and Palmer
Addition to the Northwest fractional Quarter of Section 2, Township 38 North, Range 14, East of
the Third Principal Meridian, in Cook County, Illinois.

Commonly known as: 4162, 4164, 4168, 4174, 4176 and 4178 S. Drexel Boulevard
835 East 42™ Street
834 East 42 Place

PINs: : Part of 20-02-112-012

Part of 20-02-112-016
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Borrower’s Easement Rights in the following described property

The northerly 5.67 feet of Lot 26; and all of Lots 30-36, both inclusive, in Jazz on the Boulevard
Subdivision, being a Subdivision in the West Half of the fractional Northwest Quarter of Section
2, Township 38 North, Range 14 East of the Third Principal Meridian, in Cook County, Illinois,
according to the plat thereof recorded July 30, 2004 as Document No. 0421210098 with the
Recorder of Deeds of Cook County, Illinois.

Also that part.of Lot 6 in said above-described Jazz on the Boulevard Subdivision described as
follows: co:nmencing at the northwest corner of said Lot 6, thence South 20 degrees 44'19" East
along the westerly line of said Lot 6 a distance of 8.44 feet, thence North 69 degrees 15" 41" East
a distance of 19.00 Toet to the easterly line of Lot 6, thence North 20 degrees 44'16" West feet
along said easterly Line of Lot 6 a distance of 1.25 feet to the northerly line of Lot 6, thence
South 90 degrees 0'00" ‘West along the northerly line of Lot 6 a distance of 20.32 feet to the point
of beginning.

Commonly known as: Certain vacznt parcels of land located south of East 41" Street, west of
South Drexel Boulevard, north of East Bowen Avenue, and east of South Cottage Grove Avenue

PINs: Part of 20-02-110-033
Part of 20-02-110-034
Part of 20-02-110-07>
Part of 20-02-110-036
Part of 20-02-110-037
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EXHIBIT B

Permitted Encumbrances

1. Agreement made by Chicago Housing Authority in favor of Commeonwealth
Edison Company and The Illinois Bell Telephone Company, recorded June 3, 1969 as Document
No. 20890510.

2. Blanket Easement in favor of The City of Chicago, Commonwealth Edison
Company, Ameritech, Peoples Gas Light & Coke Company, Chicago Cable and their respective
successors and assigns, contained in Plat of Subdivision of Jazz on the Boulevard Subdivision
recorded July 30,2504 as Document No. 0421210098,

3. Declaratior of Restrictive Covenants by and between the Chicago Housing
Authority and Jazz on th*-Boulevard, LLC, for the benefit of the United States of America,
acting by and through the Sevretary of Housing and Urban Development and Drexel Jazz
Limited Partnership dated as of August 1, 2004.

4, Declaration of Covenanis, Conditions, Restrictions and Easements by Chicago
Housing Authority for recreational and cpe space, dated as of August 1, 2004.

5. Ground Lease for a portion of ‘The Tazz On The Boulevard Development made by
Chicago Housing Authority to Jazz On The Bowlevard, LLC dated as of August 1, 2004 (the
“For Sale Ground Lease”).

6. Terms and provisions of an Option to Puichase the Land at expiration of the term
in favor of Chicago Housing Authority, as contained in the For Sale Ground Lease.

7. Ground Lease made by Chicago Housing Authority #2 Jazz On The Boulevard,
LLC dated as of August 1, 2004 (the “Rental Ground Lease”).

8. Property Rights Agreement dated as of August 1, 2004 between Cuiicago Housing
Authority and Drexel Jazz Limited Partnership.

9. Covenants and restrictions in quitclaim deed from City of Chicago to Borrower.

10.  Covenants and restrictions in quitclaim deed from Chicago Housing Authority to
Borrower.

11.  Drexel Boulevard Transformation Project Redevelopment Agreement dated as of
August 1, 2004 amnong City of Chicago and Jazz on the Boulevard, LLC and Drexel Jazz Limited
Partnership.
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12.  Regulatory and Land Use Restriction Agreement dated as of August 1, 2004
among Illinois Housing Development Authority and Jazz on the Boulevard, LLC and Drexel
Jazz Limited Partnership.

13.  Regulatory Agreement between City of Chicago and Jazz on the Boulevard, LLC
dated as of August 1, 2004.

14.  Real Estate Taxes not yet due and payable.

The following matters are permitted only to the extent they are expressly subordinate to this
Security Instiutaent:

15.  Subordinate Mortgage, Security Agreement and Financing Statement dated as of
August 1, 2004 and zaade by Jazz On The Boultevard, LLC to Chicago Housing Authority to
secure indebtedness in tie amount of $3,373,642.

16.  Assignment of Rents and Leases dated as of August 1, 2004 and made by Jazz On
The Boulevard, LLC to Chicage Honrsing Authority.

17.  Junior Ground Leaseh¢ld Mortgage and Assignment of Rents and Leases dated as
of August 1, 2004 and made by Jazz On-ilie Boulevard, LLC to Itlinois Housing Development
Authority to secure an indebtedness in the amorat of $750,000.

18.  Junior Mortgage and Assignment £ Peents and Leases dated as of August 1, 2004
and made by Jazz On The Boulevard, LLC to Mllinois Tiousing Development Authority to secure
an indebtedness in the amount of $750,000.

19.  Junior Mortgage, Security Agreement and finaricing Statement dated as of
August 1, 2004 and made by Jazz On The Boulevard, LLC to(City of Chicago to secure an
indebtedness in the amount of $588,188.

20.  Assignment of Rents and Leased dated as of August 1, 2004 510 made by Jazz On
The Boulevard, LLC to City of Chicago.
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