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Attn: Leslie Hofer

MORTGAGE AND SECURITY AGREEMENT
754015

THIS MORTGAGE AND SECURITY AGREEMENT (as the same may from time to time
hereafter be imodified, supplemented or amended, this "Mortgage") is made as of

August ;[\& 2004, by and between KILBOURN VENTURE, LLC, a Delaware limited
hability company; n 1V1ng a principal place of busmess and post office address at ¢/o Bradley
Associates, L.L.C., “24 North Michigan Avenue, 11" Floor, Chicago, Illinois 60601 as to an
undivided 53.6363% interest, SE KILBOURN, LLC, a Delaware limited liability company, with
an address at ¢/o Bradley‘Associates, L.L.C., 225 North Michigan Avenue, 1 1 Floor, Chicago,
Tllinois 60601 as to an undivided 22.7273% interest, WM KILBOURN, LL.C, a Delaware limited
liability company, with an address.at /o Bradley Associates, L.L.C., 225 North Michigan
Avenue, 11" Floor, Chicago, Illincis £0601 as to an undivided 11.8182% interest, and CM
KILBOURN, LLC, a Delaware limited liability com}iany, with an address at c/o Bradley
Associates, L.L.C., 225 North Michigan A+eaue, 11" Floor, Chicago, Illinois 60601 as to an
undivided 1 1.8182% interest as Tenants in Coinmion, collectively as “Borrower” ("Borrower” to
be construed as "Each and every Borrower or Boriowers” if the context so requires), and
PRINCIPAL COMMERCIAL FUNDING, LLC, a Delaware limited liability company, having a
principal place of business and post office address c/o Principal Real Estate Investors, LLC at
801 Grand Avenue, Des Moines, lowa 50392-1450, as "Lender”.

WITNESSETiE%MJ +0 ) d ez Ql/(y}/m Oqa |

A. Borrower is justly indebted to Lender for money borrowed ({re "Loan") in the original
principal sum of TWO MILLION AND 00/100 DOLLARS ($2,000,000.00) (the "Loan
Amount") evidenced by Borrower's secured promissory note of even date herewith, made
payable and delivered to Lender (as may be modified, amended, supplemeries, extended or
consolidated in writing and any note(s) issued in exchange therefore or replacement ihereof) (the
"Note"), in which Note Borrower promises to pay to Lender the Loan Amount togettier with all
accrued and unpaid interest thereon, interest accrued at the Default Rate (if any), Late Charges
(if any), the Make Whole Premium (if any), and all other obligations and liabilities due or to
become due to Lender pursuant to the Loan Documents and all other amounts, sums and
expenses paid by or payable to Lender pursuant to the Loan Documents and the Environmental
Indemnity (collectively the "Indebtedness”) until the Indebtedness has been paid, but in any
event, the unpaid balance (if any) remaining due on the Note shall be due and payable on
September 1, 2014, or such earlier date resulting from the acceleration of the Indebtedness by
Lender (the "Maturity Date"). Capitalized terms used herein and not otherwise defined shall
have those meanings given to them in the other Loan Documents.
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B. NOW, THEREFORE, to secure the payment of the Indebtedness in accordance with the
terms and conditions of the Loan Documents, and all extensions, modifications and renewals
thereof and the performance of the covenants and agreements contained therein, and also to
secure the payment of any and all other Indebtedness, direct or contingent, that may now or
hereafter become owing from Borrower to Lender in connection with the Loan Documents, and
in consideration of the Loan Amount in hand paid, receipt of which is hereby acknowledged,
Borrower does by these presents mortgage and convey unto Lender, its successors and assigns
forever, that certain real estate and all of Borrower's estate, right, title and interest therein,
located in the county of Cook, state of Illinois, more particularly described in Exhibit A attached
hereto and made a part hereof (the "Land"), which Land, together with the following desctibed
property, rights-and interests, is collectively referred to herein as the "Premises”.

C. Together with Forrower's interest as lessor in and to all Leases and all Rents, which are
pledged primarily and‘on'a parity with the Land and not secondarily.

D. Together with all and singvlar the tenements, hereditaments, casements, appurtenances,
passages, waters, water courscs, riparian rights, sewer rights, rights in trade names, licenses,
permits and contracts, and all other rights, liberties and privileges of any kind or character in any
way now or hereafter appertaining tcthe-Land, including but not limited to, homestead and any
other claim at law or in equity as well-as’any after-acquired title, franchise or license and the
reversion and reversions and remainder ana reniainders thereof.

E. Together with the right in the case of forecleeure hereunder of the encumbered property for
Lender to take and use the name by which the buildirgs and all other improvements situated on
the Premises are commonly known and the right to manage and operate the said buildings under
any such name and variants thereof.

F. Together with all right, title and interest of Borrower in any and all buildings and
improvements of every kind and description now or hereafter erectéd or placed on the said Land
and all materials intended for construction, reconstruction, alteratior and tepairs of such
buildings and improvements now or hereafter erected thereon, all of wnich-materials shall be
deemed to be included within the Premises immediately upon the delivery-thereof to the
Premises, and all fixtures now or hereafter owned by Borrower and attached to or contained in
and used in connection with the Premises including, but not limited to, all machinery, motors,
elevators, fittings, radiators, awnings, shades, screens, and all plumbing, heating, lighting,
ventilating, refrigerating, incinerating, air-conditioning and sprinkler equipment and fixtures and
appurtenances thereto; and all items of furniture, fumnishings, equipment and personal property
owned by Borrower used or useful in the operation of the Premises; and all renewals or
replacements of all of the aforesaid property owned by Borrower or articles in substitution
therefore, whether or not the same are or shall be attached to said buildings or improvements in
any manner (collectively, the "Improvements"); it being mutually agreed, intended and declared
that all the aforesaid property owned by Borrower and placed by it on the Land or used in
connection with the operation or maintenance of the Premises shall, so far as permitted by law,
be deemed to form a part and parcel of the Land and for the purpose of this Mortgage to be Land
and covered by this Mortgage, and as to any of the property aforesaid which does not form a part

STLDG1-1087032-2
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and parcel of the Land or does not constitute a "fixture" (as such term is defined in the Uniform
Commercial Code) this Mortgage is hereby deemed to be, as well, a security agreement under
the Uniform Commercial Code for the purpose of creating hereby a security interest in such
property which Borrower hereby grants to Lender as secured party. Borrower authorizes Lender
at any time until the Indebtedness is paid in full, to prepare and file any and all Uniform
Commercial Code financing statements, amendments, assignments, terminations and the like,
necessary to create and/or maintain a prior security interest in such property all without
Borrower's execution of the same.

G. Togethervith all right, title and interest of Borrower, now or hereafter acquired, in and to
any and all stirs-and gores of land adjacent to and used in connection with the Premises and all
right, title and uirzrest of Borrower, now owned or hereafter acquired, in, to, over and under the
ways, streets, sidewiks and alleys adjoining the Premises.

H. Together with all funds now or hereafter held by Lender under any escrow security
agreement or under any of the terms hereof, including but not limited to funds held under the
provisions of the Loan Agreement.insurance proceeds from all insurance policies required to be
maintained by Borrower under ‘the Loan Documents, and all awards, decrees, proceeds,
settlements or claims for damage n¢w or hereafter made to or for the benefit of Borrower by
reason of any damage to, destruction of i taking of the Premises or any part thereof, whether the
same shall be made by reason of the exercise o1 the right of eminent domain or by condemnation
or otherwise (a "Taking").

I. Together with all rights and benefits of whatsocven nature derived or to be derived by the
Borrower under and by virtue of the Co-Ownership Agreement dated July 15, 2004 (*TIC
Agreement”), including, without limitation, the right to txercise.options, to give consents, and to
receive moneys payable to the Borrower thereunder.

J. TO HAVE AND TO HOLD the same unto the Lender, its successors and assigns forever, for
the purposes and uses herein expressed, together with all rights and benefits of whatsoever nature
derived or to be derived by the Borrower under and by virtue of the TIC Agreement, including,
without limitation, the right to exercise options, to give consents, and to receivs moneys payable
to the Borrower thereunder together with all rights and benefits of whatsoever ratare derived or
to be derived by the Borrower under and by virtue of the TIC Agreement.

K. Borrower represents that it shall forever warrant and defend the title to the Premises against
all claims and demands of all persons whomsoever and will on demand execute any additional
instrument which may be required to give Lender a valid first lien on all of the Premises, subject
to the "Permitted Encumbrances” set forth in Exhibit B.

L. Borrower further represents that (i) the Premises is not subject to any casualty damage; (ii)
Borrower has not received any written notice of any eminent domain or condemnation
proceeding affecting the Premises; and (iii) to the best of Borrower's knowledge, following due
and diligent inquiry, there are no actions, suits or proceedings pending, completed or threatened
against or affecting Borrower or any person or entity owning an interest (directly or indirectly) in

STLDO1-1087032-2
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Borrower ("Interest Owner(s)") or any property of Borrower or any Interest Owner in any court
or before any arbitrator of any kind or before or by any governmental authority (whether local,
state, federal or foreign) that, individually or in the aggregate, could reasonably be expected by
Lender to be material to the transaction contemplated hereby.

BORROWER COVENANTS AND AGREES AS FOLLOWS:

1. Borrower shall

(a)  pay each item of Indebtedness secured by this Mortgage when due
according to the terms of the Loan Documents;

(b) " “hay a Late Charge on any payment of principal, interest, Make Whole
Premium or Indebtedness which is not paid on or before the due date
the <of to cover the expense involved in handling such late payment;

(c)  pay on or before the due date thereof any indebtedness permitted to be
incurred by Borrower pursuant to the Loan Documents and any other
claims which ‘cculd become a lien on the Premises (unless otherwise
specifically addressed in paragraph 1(e) hereof), and upon request of
Lender exhibit satisfactory. evidence of the discharge thereof;

(d)  complete within a reasonahl< time, the construction of any Improvements
now or at any time in process- ot construction upon the Land,;

(¢)  manage, operate and maintain hc Premises and keep the Premises,
including but not limited to, the Improvements, in good condition and
repair reasonable wear and tear excepted an free from mechanics' liens or
other liens or claims for liens, provided howeser, that Borrower may in
pood faith, with reasonable diligence and upor written Notice to Lender
within twenty (20) days after Borrower has kncwledge of such lien or
claim, contest the validity or amount of any such lien o: claim and defer
payment and discharge thereof during the pendency of supir.contest in the
manner provided by law, provided that (i) such contest inay be made
without the payment thereof; (ii) such contest shall prevent tie sale or
forfeiture of the Premises or any part thereof, or any interest therein, to
satisfy such lien or claim; (iil) Borrower shall have obtained a bond over
such lien or claim from a bonding company reasonably acceptable to
Lender which has the effect of removing such lien or collection of the
claim or lien so contested or Borrower provides a cash deposit or letter of
credit in an amount reasonably acceptable to Lender; and (1v) Borrower
shall pay all costs and expenses incidental to such contest; and further
provided, that in the event of a final, non-appealable ruling or adjudication
adverse to Borrower, Borrower shall promptly pay such claim or lien,
shall indemnify and hold Lender and the Premises harmless from any loss

STLDO1-1087032-2
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for damage arising from such contest and shall take whatever action
necessary to prevent sale, forfeiture or any other Joss or damage to the
Premises or to the Lender;

comply, and cause each lessee pursuant to the terms of its lease or other
user of the Premises to comply, with all requirements of law and
ordinance, and all rules and regulations, now or hereafter enacted, by
authorities having jurisdiction of the Premises and the use thereof,
including but not limited to all covenants, conditions and restrictions of
record pertaining to the Premises, the Improvements, and the use thereof
(collectively, "Legal Requirements");

subject to the provisions of paragraph 6 hereof, promptly repair, restore or
tebuild any Improvements, now or hereafter a part of the Premises which
ma;~become damaged or be destroyed by any cause whatsoever, so that
upon (completion of the repair, restoration and rebuilding of such
Improveinents. there will be no liens of any nature arising out of the
construction: and the Premises will be of substantially the same character
and quality as it-was prior to the damage or destruction;

if other than a natural pezson, do all things necessary to preserve and keep
in full force and effect its existence, franchises, rights and privileges under
the laws of the state of its” formation and, if other than its state of
formation, the state where the Premises is located. Borrower shall notify
Lender at least thirty (30) days nrior to (i) any relocation of Borrower's
principal place of business to a difierentctate or any change in Borrower's
state of formation, and/or (ii) if Borrower is an individual, any relocation
of Borrower's principal residence to a differert state;

do all things necessary to preserve and keep in full force and effect
Lender's title insurance coverage insuring the lien of-this Mortgage as a
first and prior lien, subject only to the Permitted Encuribrances stated in
Exhibit B and any other exceptions after the date of ris Mortgage
approved in writing by Lender, including without limitatior._gelivering to
Lender not less than 30 days prior to the effective date of any rate
adjustment, modification or extension of the Note or any other Loan
Document, any new policy or endorsement which may be reasonably
required to assure Lender of such continuing coverage;

execute any and all documents which may be required to petfect the
security interest granted by this Mortgage;

Sherwin N. Jarol continues to retain at least 25% ownership interest in and
retains management and control of Bradley Associates Limited
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Partnership (or any successor entity approved by Lender) as the Manager
under its TIC Agreement and Property Management Agreement; and

be comprised of one or more TIC Investors approved by Lender as
provided in paragraph 2(f) hereof.

Borrower shall not:

@)

(b)

()

(d)

(c)

®

except as required by applicable Legal Requirements, construct any
building or structure nor make any alteration or addition (other than
normal repair and maintenance) to (i) the roof or any structural component
of any Improvements on the Premises, or (ii) the building operating
systems, including but not limited to, the mechanical, electrical, heating,
copiing, or ventilation systems (other than replacement with equal or
better quality and capacity), without the prior written consent of Lender
not to beunreasonably withheld;

remove or emolish any material Improvements, or any portion thereof,
which at dany time constitutes a part of the Premises.

Notwithstanding anjthing hereinabove to the contrary, Borrower may
construct, remove or Jdemolish tenant improvements and other interior
decorating within the then 2xisting building(s) or other structures to the
extent such work is requited-solely under the terms of any Leases
approved by Lender provided {1} ro Event of Default exists under the
Loan Documents; (ii) the work is-completed on a timely basis, in a good,
workmanlike, lien-free manner anc_in-accordance with all Legal
Requirements, and (iii) such work does no: nizgatively affect the structural
integrity of the Improvements or the value of thz Premises;

cause or permit any change to be made in the gencral use of the Premises
without Lender's prior written consent;

initiate any or acquiesce to a zoning reclassification or materal change in
zoning without Lender's prior written consent. Borrower thail use all
reasonable efforts to contest any such zoning reclassification or change;

make or permit any use of the Premises that could with the passage of time
result in the creation of any right of use, or any claim of adverse
possession or easement on, to or against any part of the Premises in favor
of any person or entity or the public;

allow any of the following to occur (unless a Permitted Transfer) except as
expressly permitted in accordance with the Loan Agreement or this

paragraph 2(f):
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(1) a Transfer of all or any portion of the Premises or any interest in
the Premises;

(i)  a Transfer of any ownership interest in Borrower or any entity
which owns, directly or indirectly, an interest in Borrower at any
level of the ownership structure; or

(i)  in addition to (i) and (1i) above, if the Borrower is a trust, or if a
trust owns an interest, directly or indirectly, in any entity which
owns an interest in Borrower at any level of the ownership
structure, the addition, deletion or substitution of a trustee of such
trust.

If any of such events occur, it shall be null and void and shall constitute an Event
of Defauit nnder the Loan Documents.

It is understood and agreed that the Indebtedness evidenced by the Note is
personal to Borrower and in reliance upon the ownership structure of Borrower
and in accepting the sim: Lender has relied upon what it perceived as the
willingness and ability of Ecirower and the Interest Owners to perform its
obligations under the Loan Docrments and the Environmental Indemnity and as
lessor under the Leases of the P'remises. Furthermore, Lender may consent to a
Transfer and expressly waive Borrower's covenants contained in this paragraph
2(f), in writing to Borrower; howeverany such consent and waiver shall not
constitute any consent or waiver of such’covenants as to any Transfer other than
that for which the consent and waiver was-cxpressly granted. Furthermore,
Lender's willingness to consent to any Transfer and waive Borrower's covenants
contained in this paragraph 2(f), implies no standa:d of reasonableness in
determining whether or not such consent shall be granted and the same may be
based upon what Lender solely deems to be in its best 1aterest.

For purposes of the Loan Documents, the following terms shall kave the
respective meanings set forth below:

"Transfer" or "Transferred" shall mean with respect to the Premises, aa iaterest in
the Premises, or an ownership interest or interest therein:

1) a sale, assignment, transfer, conveyance or other disposition
(whether voluntary, involuntary or by operation of law);

(i)  the creation, sufferance or granting of any lien, encumbrance,
sccurity interest or collateral assignment (whether voluntarily,
involuntarily or by operation of law), other than the lien hereof, the
leases of the Premises assigned to Lender, the Permitted
Encumbrances and those liens which Borrower is contesting in
accordance with the provisions of paragraph 1(e);
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the issuance or other creation of ownership interests in an entity;

the reconstitution or conversion from one entity to another type of
entity;

a merger, consolidation, reorganization or any other business
combination; or

a conversion to or operation of all or any portion of the Premises as
a cooperative or condominium form of ownership.

'Permitted Transfer” shall mean:

(5

(i)

(i)

(iv)

a minor (as determined by Lender) conveyance of an interest in the
Premises by Borrower, such as a utility easement, and for which
Lender has given its prior written consent and imposed such
ceaditions as Lender deems advisable and appropriate;

a sal¢, asvignment, transfer or conveyance of all or any portion of
the Premises or an interest in the Premises for which Borrower has
complied with all of the Property Transfer Requirements;

any of the followiiig) Transfers for which Borrower has complied
with all of the Owneiship Transfer Requirements as applicable and
Lender has given its prior vritten consent (and in connection with
such consent, Lender may impose any conditions it wishes in Its
sole discretion);

(A)  asale, assignment, transfer, o1 sorveyance of an ownership
interest or interest therein;

(B) the issuance or other creation of ownership interests in an
entity;

(C)  a reconstitution or conversion from one entity<io another
type of entity; or

(D) a merger, consolidation, reorganization or any other
business combination; or

transfers of member interests in Kilbourn Venture, LLC, a
Delaware limited liability company for which Borrower has
complied with all of the Specific Transfer Requirements;
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(v)  transfers of membership interests in SE Kilbourn, LLC, a
Delaware limited liability company, for which Borrower has
complied with ali of the Specific Transfer Requirements;

(vi) transfers of membership interests in WM Kilbourn, LLC, a
Delaware limited liability company, for which Borrower has
complied with all of the Specific Transfer Requirements;

(vii) transfers of membership interests in CM Kilbourn, LLC, for which
Borrower has complied with all of the Specific Transfer
Requirements; or

‘viii) a sale, assignment, transfer or conveyance of all or any portion of
the tenancy in common interest in the Premises (“TIC Interest(s)”)
as evidenced by the TIC Agreement, each to a Single Purpose
Entity (each a “TIC SPE”) for which Borrower has complied with
alt of the TIC Transfer Requirements, provided however, in no
evert shall any such Transfer exceed 2 in number throughout the
term of the Loan.

"Property Transfer Requirerients" are all of the following:

1.  Prior review and approval of the proposed purchaser or other transferee
and the subject transaction by Lender, at Lender's sole discretion. Review
of the proposed purchaser or otheriransferee and the subject transaction
shall encompass various factors, inzluding, but not limited to, the
proposed purchaser's or other transfere®'s creditworthiness, financial
strength, and real estate management and-ieasing expertise as well as the
proposed transaction's effect on the Premises; th< Borrower, and other
security for the Loan;

2. Payment to Lender of an assumption fee equal to the Jreacer of: (a) one
percent (1%) of the principal balance of the Note; or (b) $15.000.00;
provided, however, that Lender will require $15,000.00 of suck: fee to be
paid at the beginning of Lender's review process, and such sun: shall be
nonrefundable and earned upon receipt by Lender whether or not the
transaction is ultimately completed or Lender ultimately approves the
proposed purchaser or other transferee;

3. Receipt, at Borrower's expense, of either (at Lender's discretion) a new
ALTA standard loan policy or an endorsement updating the Lender's
existing loan policy in the full amount of the Loan, in form and by an
issuer satisfactory to Lender, and which insures this Mortgage to be a first
and prior lien subject only to those exceptions which were previously

STLDO01-1087032-2




0423011001 Page: 10 of 43

UNOFFICIAL COPY

-10-

approved by Lender and provides coverage against usury and mechanic's
liens;

4.  Receipt by Lender of copies of all relevant information and documentation
relating to or required by Lender in connection with the proposed transfer
including but not limited to (a) the organizational documents of the
proposed transferee and an opinion of counsel satisfactory to Lender as to
its due formation, valid existence and authority to enter into and carry out
the proposed transaction; (b) the deeds or other instruments of transfer and
documents relating to the assignment and assumption of Leases; (c)
evidence of compliance with the insurance requirements contained in the
Loan Documents; (d) compliance with the representations and warranties
‘n the Loan Agreement regarding the proposed transferee's status as a
Siugle- Purpose Entity; and (e¢) compliance with such other closing
requirements as are customarily imposed by Lender in connection with
such tiarseotions;

5. Execution, delivery, acknowledgment and recordation, as applicable, of
new, revised and oz replacement assumption agreements, loan
modification agrecirents, indemnification agreements, escrow security or
property reserves agreenicnts, security instruments, financing statements,
UCCs, new or revised letters of credit and/or guarantees in form and
substance satisfactory to Leider;

6.  Payment of outside counsel fees 2ad costs, other applicable professional's
fees and costs, taxes, recording fees and-the like, and any other fees and
costs incurred;

7. Receipt by Lender of 60 days advance writteit patice of the proposed
Transfer in question;

8.  Receipt by Lender of a waiver from any tenant having a r.ght or option to
purchase the Premises or any portion thereof, waiving such right or option
in form and substance acceptable to Lender; and

9. At Lender’s option, and if required by the procedures promulgated by any
rating agency(ies) associated with a securitization transaction with respect
to the Loan, receipt by Lender of written evidence from such agency(ies)
to the effect that the proposed transfer will not result in a re-qualification,
reduction or withdrawal of any rating in effect immediately prior to such
transfer issued in connection with the securitization transaction.

"Ownership Transfer Requirements" are all of the Property Transfer
Requirements which Lender deems appropriate in its discretion, as well as a
reasonable processing fee to be determined by Lender; provided, however, that (i)

STLDO01-1087032-2
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with respect to item 2 of the Property Transfer Requirements, the 1% component
of the fee shall be prorated (subject, however, to the $15,000 minimum) based on
Lender's calculation of the effective percentage interest in Borrower transferred,
and (ii) item 3 of the Property Transfer Requirements shall be required, at
Lender's discretion, only in the event of (A) a merger, consolidation,
reorganization or any other business combination, or (B) a reconstitution or
conversion from one entity to another type of entity.

"Specific Transfer Requirements" are all of the following:

(A)  For transfers of member interests in Kilbourn Venture, LLC:

(1) Transfers must be to and among the immediate family
members (i.e. children, grandchildren, parents, spouses, and
siblings) ("Immediate Jarol Family Members") of Sherwin
N. Jarol, Morrie Ziegler, David Ziegler, Jerry Ziegler, or to
trusts established for the benefit of such Immediate Jarol
Family Members;

(i)  Lewnd-ris to receive 30 days advance written notice prior to
the consuiimation of the proposed transfer along with the
appropriate documentation evidencing the formation and
existence or'any entity to which an interest is transferred.
All such docunentation is subject to Lender's review and
approval; SherwiniN/ Jarol maintains a minimum 25%
ownership interest in and tetains management and control
of Bradley Associates, L.I..CC, an [llinois limited liability
company;

(i)  Sherwin N. Jarol, or an experienced individual or entity
acceptable to Lender, continues to manage and lease the
Premises;

(iv)  Sherwin N. Jarol shall maintain at all times n¢-less than a
25% TIC Interest in an entity with an interest in the
Premises;

(v)  Ifrequested by Lender, Lender receives a reaffirmation of
the obligations of the Guarantor under the Guaranty of even
date herewith or an assumption of the obligations of the
Guarantor by an individual(s) or entity(ies) acceptable to
Lender in its sole and absolute discretion;

(vi)  Lender receives a reasonable handling fee not to exceed
$2,500.00 for the handling of each such transfer; and
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Lender receives an acceptable background and credit
check, at Borrower’s cost, for the proposed transferee if the
proposed transferee’s interest will equal or exceed 20% or
if the proposed transferee has been approved to assume the
obligations of any guarantor.

For transfers of member interests in SE Kilbourn, LLC:

(1)

(111)

(iv)

(v)

(vi)

Transfers must be to and among the immediate family
members (i.e. children, grandchildren, parents, spouses, and
siblings) ("Immediate Eastman Family Members") of Sally
Elaine Eastman or to trusts established for the benefit of
such Immediate Eastman Family Members;

Lender is to receive 30 days advance written notice prior to
the consummation of the proposed transfer along with the
sppropriate documentation evidencing the formation and
¢xisiznce of any entity to which an interest is transferred.
Ali s¢¢h documentation is subject to Lender's review and
approval,

Sherwin N. Jjeio}; or an experienced individual or entity
acceptable to Lender; continues to manage and lease the
Premises;

If requested by Lender, Lerder receives a reaffirmation of
the obligations of the Guarantorunder the Guaranty of even
date herewith or an assumption-f the obligations of the
Guarantor by an individual(s) or entity(ies) acceptable to
Lender in its sole and absolute discretion;

Lender receives a reasonable handling fee noric exceed
$2,500.00 for the handling of each such transter; and

Lender receives an acceptable background and credit
check, at Borrower’s cost, for the proposed transferee if the
proposed transferee’s interest will equal or exceed 20% or
if the proposed transferee has been approved to assume the
obligations of any guarantor,

For transfers of member interests in CM Kilbourn, LLC:
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Transfers must be to and among the immediate family
members (i.e. children, grandchildren, parents, spouses, and
siblings) ("Immediate Mundt Family Members™) of Cheryl
Mundt or to trusts established for the benefit of such Mundt
Family Members;

Lender is to receive 30 days advance written notice prior to
the consummation of the proposed transfer along with the
appropriate documentation evidencing the formation and
existence of any entity to which an interest is transferred.
All such documentation is subject to Lender's review and
approval;

Sherwin N, Jarol, or an experienced individual or entity
acceptable to Lender, continues to manage and lease the
Premises;

T requested by Lender, Lender receives a reaffirmation of
iiie obligations of the Guarantor under the Guaranty of even
datediciewith or an assumption of the obligations of the
Guarantor by an individual(s) or entity(ies) acceptable to
Lender in'its sole and absolute discretion,;

Lender receives<a repsonable handling fee not to exceed
$2,500.00 for the har.dling of each such transfer; and

Lender receives an accepiabie background and credit
check, at Borrower’s cost, for the proposed transferee 1f the
proposed transferee’s interest wili equal or exceed 20% or
if the proposed transferee has been'approved to assume the
obligations of any guarantor.

For transfers of member interests in WM Kilbourn, L ZC:

(i)

(if)

Transfers must be to and among the Immediate Walter
Mundt Family Members, or to trusts established for the
benefit of such Immediate Walter Mundt Family Members;

Lender is to receive 30 days advance written notice prior to
the consummation of the proposed transfer along with the
appropriate documentation evidencing the formation and
existence of any entity to which an interest is transferred.
All such documentation is subject to Lender's review and
approval;
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(i)  Sherwin N. Jarol, or an experienced individual or entity
acceptable to Lender, continues to manage and lease the
Premises;

(iv)  Ifrequested by Lender, Lender receives a reaffirmation of
the obligations of the Guarantor under the Guaranty of even
date herewith or an assumption of the obligations of the
Guarantor by an individual(s) or entity(ies) acceptable to
Lender in its sole and absolute discretion;

(v)  Lender receives a reasonable handling fee not to exceed
$2,500.00 for the handling of each such transfer; and

(vi)  Lender receives an acceptable background and credit
check, at Borrower’s cost, for the proposed transferee if the
nroposed transferee’s interest will equal or exceed 20% or
{ the proposed transferee has been approved to assume the
urigations of any guarantor.

“T1C Transfer Requirements” are ¢ll of the following:

1.

Receipt by Lender of thirty (30) days advance written notice of the
proposed Transfer in questicn along with a credit review
authorization form in the form-previously provided by Lender;

Prior review and approval of the TX - SPE and TIC Investors
comprising the TIC SPE and the sugjest transaction by Lender, at
Lender's sole discretion. Lender's revicys oi the TIC SPE and TIC
Investors and the subject transaction shall @ncompass various
factors, including but not limited to, the TIC SPE";
creditworthiness and financial strength (taking mnto #Ccount the
size of the TIC Interest and the creditworthiness ane finiancial
strength of the Borrower as constituted after giving eftectto such
Transfer), as well as the proposed transaction's effect on the
Premises, the Borrower as constituted after giving effect to such
Transfer and the other security for the Loan. The TIC Investors
cumulatively must have a net worth at the time of the Transfer of
not less than One Million and 00/100 Dollars ($1,000,000.00) and
each TIC Investor must have a net worth at the time of the Transfer
of not less than Five Hundred Thousand and 00/100 Dollars
(8500,000.00). The review process may include, but not
necessarily be limited to, judgment, lien, criminal, and bankruptcy
searches, the receipt and review of financial statements and copies
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of the most recent two years of federal income tax returns, in order
for Lender to determine whether to approve or reject the
acquisition of a TIC Interest, and the assumption of the Loan by
any such TIC SPE on a joint and several basis with Borrower
pursuant to a loan assumption agreement (each a "Loan
Assumption Agreement” and collectively "Loan Assumption
Agreements") in form and content reasonably approved by Lender;

Payment to Lender in each instance of a reasonable processing fee
to be determined by Lender, as well as an assumption fee, which
assumption fee shall be equal to the greater of: (a) one percent
(1%} of the principal balance of the Note prorated based on
Lender's calculation of the effective percentage interest in the
Property transferred; or (b) $15,000.00; provided, however, that
Lender will require $15,000.00 of such fee to be paid at the
beginning of Lender's review process, and such sum shall be
nonrziundable and earned upon receipt by Lender whether or not
the teenzaction is ultimately completed or Lender ultimately
approves *ie proposed TIC SPE;

From and after the date hereof, Sherwin N. Jarol shall at all times
maintain no less thama 25% TIC Interest in an entity with interest
in the Premises;

The Property Manager coritioves to lease, manage, operate, and
maintain the Premises pursuanto the Property Management
Agreement;

At the time of each Transfer, at Borrower's cost and expense,
Borrower shall have delivered to Lender, «nd Lender shall have
reasonably approved in advance (i) a credit re71ew authorization
form in the form previously provided by Lender, finznctal
statements and copies of the most recent two years of iederal
income tax returns; (ii) a fully executed assignment and
assumption of the TIC Agreement by the new TIC SPE; (iii) a fully
executed copy of the applicable Loan Assumption Agreement, in a
form previously approved by Lender, whereby the TIC SPE will
assume, jointly and severally with Borrower, the Loan and Loan
Documents and the Environmental Indemmnity Agreement; (1v)
UCC financing statements, as required by Lender, in form
satisfactory for filing; (v) such endorsements to Lender's existing
title insurance policy as may be reasonably be required by Lender
to reflect the new TIC SPE as a Borrower and continued first lien
priority of this Deed of Trust, or if unavailable or unacceptable to
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Lender, a new mortgagee's title insurance policy (issued
simultaneously with the TIC SPE's owner's policy); (vi) copies of
all documents and instruments evidencing the transfer of the TIC
Interest to the TIC SPE (including copies of all conveyance,
transfer and assignment documents; (vi1) all relevant
documentation and information related to the transaction in general
and related to the organization, authority and validity of the TIC
SPE which shall include without limitation, compliance with the
representations and warranties in the Loan Documents regarding
the TIC SPE's status as a Single-Purpose Entity; (viii) legal
opinion (in form and substance previously approved by Lender)
opining that the TIC SPE, and those entities comprising the TIC
SPE as well as any special members are properly organized, and in
good standing both in the state or commonwealth where domiciled
and where the property is located and that the applicable Loan
Aszumption Agreement is duly authorized and delivered and
enforceable against the TIC SPE in accordance with its terms; and
(ix) pavment of all reasonable outside counsel fees, professional
fees, titic insurance fees and any and all other fees, costs and
expenses related to the proposed transfer. The items set forth in
subsections (1), /1), (iii), (vi), and (vii) will be provided to Lender
at least thirty (30j eaiendar days prior to the applicable closing date
for such transfer of a 11 Interest. All other documents will be
provided no later than the closing date of the Transfer; and

7. At no time shall there be more than four (4) TIC SPEs owning a
total TIC Interest(s) in the Premises 2nd TIC Investor that invests
subsequent to the date hereof must contribute a minimum of
$250,000.00 and have a net worth of al east one million and
00/100 Dollars ($1,000,000.00).

file or join in the filing of an action for partition of the Przm:ses and/or
allow or permit all or any portion of the Premises or an intecesi therein to
be sold, transferred, encumbered or conveyed by Borrower in @iy manner,
directly or indirectly by way of partition of the Premises by any current or
future party to the TIC Agreement;

alter, modify, amend, terminate, assign, or change any of the terms of, or
assign any interest in the TIC Agreement without Lender’s prior written
consent, which consent will not be unreasonably withheld, conditioned or
delayed;

alter, modify, amend, terminate, assign or change that certain Property
Management Agreement with Bradley Associates Limited Partnership
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dated July 15, 2004 or any subsequent property management agreement
hereinafter entered into with respect to the Premises (the “Property
Management Agreement”) without Lender’s prior written consent, which
consent will not be unreasonably withheld, conditioned or delayed;

replace as the Manager under the TIC Agreement and/or as the property
and leasing manager under the Property Management Agreement without
Lender’s prior written consent, which consent will not be unreasonably
withheld, conditioned or delayed,;

permit the property and leasing manager to assign or sell the Property
Management Agreement without Lender’s prior written consent, which
consent will not be unreasonably withheld, conditioned or delayed,;

give anv consent, exercise any right or option, or approve any undertaking
by the P:ojerty Manager under the Property Management Agreement
inconsistent-with the terms of, or beyond the scope of, the Property
Managemert-Agreement, without the prior written consent of Lender, not
to be unreasonab'y withheld, conditioned or delayed;

file a lien, or cause a lien to be filed, against the Premises, or against an
undivided interest in the Preinises owned by a TIC SPE pursuant to the
TIC Agreement or under appiicable law; it being understood and agreed
that Borrower (and each TIC SPF c¢omprising Borrower) hereby waives
any right it may now or hereafter hzvs to file a lien against the Premises or
against the undivided interest in the Premices owned by a TIC SPE
whether provided for in the TIC Agreemienror otherwise; and

assign any interest in the TIC Agreement, without (he prior written
consent of Lender, not to be unreasonably withhela, conditioned or
delayed.

3.  (a) Borrower shall pay or cause to be paid when due and before any penalty
attaches or interest accrues all general taxes, special taxes, assessments
(including assessments for benefits from public works or improvements
whenever begun or completed), utility charges, water charges, sewer service
charges, common area maintenance charges, if any, vault or space charges and
all other like charges against or affecting the Premises or against any property or
equipment located on the Premises, or which might become a lien on the
Premises, and shall, within 10 days following Lender’s request, furnish to
Lender a duplicate receipt of such payment. If any such tax, assessment or
charge may legally be paid in installments, Borrower may, at its option, pay
such tax, assessment or charge in installments.

STLDO1-1087032-2
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(b) If Borrower desires to contest any tax, assessment or charge relating to the

STLDG1-1087032-2

Premises, Borrower may do so by paying the same in full, under protest, m the
manner provided by law; provided, however, that

(i) if contest of any tax, assessment or charge may be made without the
payment thereof, and
(ii) such contest shall have the effect of preventing the collection of the tax,
assessment or charge so contested and the sale or forfeiture of the
Premises or any part thereof or any interest therein to satisfy the same,
then Borrower may in its discretion and upon the giving of written notice to
Lender of its intended action and upon the furnishing to Lender of such security
o1 tond as Lender may require, contest any such tax, assessment or charge in
goodzith and in the manner provided by law. All costs and expenses
incidentai to such contest shall be paid by Borrower. In the event of a ruling or
adjudicziion adverse to Borrower, Borrower shall promptly pay such tax,
assessment or.charge. Borrower shall indemnify and save harmless the Lender
and the Premises fiom any loss or damage arising from any such contest and
shall, if necessary to srevent sale, forfeiture or any other loss or damage to the
Premises or to Lendei, pay such tax, assessment or charge or take whatever
action is necessary to prex ziit any sale, forfeiture or loss.

(a)  Borrower shall at all tinies keep or cause to be kept in force (1) property
insurance insuring all Improvements which now are or hereafter become a part of
the Premises for perils covered by a causer of loss-special form insurance policy,
including coverage against terrorism coniaining both replacement cost and agreed
amount endorsements or equivalent coverage, (ii) commercial general liability
insurance naming Lender as an additional wisured protecting Borrower and
Lender against liability for bodily injury or propertydamage occurring in, on or
adjacent to the Premises in commercially reasonable”imounts, with a combined
single limit of not less than One Million Dollars ($1,000,650) per occurrence and
with not less than a Two Million Dollar ($2,000,000) aggregate limit; (iii) boiler
and machinery insurance if the property has a boiler or is an otficz building; (1v)
rental value insurance for the perils specified herein for one hundred percent
(100%) of the Rents (including operating expenses, real estate taxes, d:cessments
and insurance costs which are lessee's liability) for a period of twelve (12)
months; (v) builders risk insurance during all periods of construction; and (vi)
insurance against all other hazards as may be reasonably required by Lender,
including, without limitation, insurance against loss or damage by flood.

(b)  All insurance (including deductibles and exclusions) shall be in form,
content and amounts approved by Lender and written by an insurance
company or companies approved by Lender and rated A-, class size VIII
or better in the most current issue of Best's Insurance Reports and which is
licensed to do business in the state in which the Premises are located or a
governmental agency or instrumentality approved by Lender. The policies
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for such insurance shall have attached thereto standard mortgagee clauses
in favor of and permitting Lender to collect any and all proceeds payable
thereunder and shall include a 30 day (except for nonpayment of premium,
in which case, a 10 day) notice of cancellation clause in favor of Lender.
All certificates of insurance (or policies if requested by Lender) shall be
delivered to and held by Lender as further security for the payment of the
Note and any other obligations arising under the Loan Documents, with
evidence of renewal coverage delivered to Lender at least 30 days before
the expiration date of any policy. Borrower shall not carry or permit to be
carried separate insurance, concurrent in kind or form and contributing in
the event of loss, with any insurance required in the Loan Documents.

Upori 2n Event of Default under the Loan Documents, then Borrower shall
deposit with and pay to Lender the estimated taxes and assessments assessed or
levied ag2iiist the Premises and the estimated premiums for insurance required by
the Loan Doclimerits, all in accordance with and subject to the requirements of the
Loan Agreement, incivding, but not limited to, paragraph 5.2(A) thereof.

In the event of any damasge to or destruction of the Premises, or any part thereof:

(a)

(b)

Borrower will immediatclv notify Lender thereof in the manner provided
in this Mortgage for the giving of notices. Lender shall have the right
(which may be waived by Lénder in writing) to settle and adjust any claim
under such insurance policies rzqnired to be maintained by Borrower. In
all circumstances, the proceeds thércof shall be paid to Lender and Lender
is authorized to collect and to give resciots therefore. Borrower agrees
and acknowledges that such proceeds shall-be held by Lender without any
allowance of interest and that in any banktuntcy proceeding of Borrower,
all such proceeds shall be deemed to be "Cash Collateral” as that term 1s
defined in Section 363 of the Bankruptcy Code. Pitvided that no Event of
Default exists, Borrower shall have the right to-participate in any
settlement or adjustment; provided, however, thav-an;  settlement or
adjustment where the aggregate amount of such prolecds equals or
exceeds $100,000 shall be subject to the written approval of Leader, not to
be unreasonably withheld.

Such proceeds, after deducting therefrom any reasonable expenses
incurred by Lender in the collection thereof (including but not limited to
reasonable attorneys' fees and costs), shall be applied by Lender to pay the
Indebtedness secured hereby including, but not limited to the Make Whole
Premium, whether or not then due and payable, provided, however, that if
no Event of Default exists at the time of such application, no Make Whole
Premium shall be due.

Notwithstanding anything hereinabove to the contrary,
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in the event the casualty occurs more than three (3) months prior to
the Maturity Date and no Event of Default exists, Lender shall
apply such proceeds as follows:

(A) If the aggregate amount of such proceeds is less than
$100,000, Lender shall pay such proceeds directly to
Borrower, to be held in trust for Lender and applied to the
cost of rebuilding and restoring the Premises.

(B)  If the aggregate amount of such proceeds equals or exceeds
$100,000 Lender shall disburse such amounts of the
proceeds as Lender reasonably deems necessary for the
repair or teplacement of the Premises, subject to the
conditions set forth in paragraph 6(c) below.

10 the event (x) an Event of Default exists, or (y) the casualty
cccurs during the last three (3) months prior to the Maturity Date
and' Lender determines that the repair and restoration of such
casualty sannot be completed prior to the Maturity Date, or (z) the
conditions-set forth in paragraph 6(c) are not met, then Lender, in
its sole and assolute discretion may either:

(A)  declare the eufire Indebtedness to be immediately due and
payable, provided, however, that if no Event of Default
exists, no Make Whole Premium shall be due. All proceeds
shall be applied teward. nayment of the Indebtedness in
such priority as Lender =lects; or

(B) disburse such proceeds as/ Lénder reasonably deems
necessary for the repair or replacament of the Premises
subject to those conditions set forth-in paragraph 6(c)
which Lender in its sole and absclute discretion may
require.

In the event that Borrower is to be reimbursed out of the insurance
proceeds or out of any award or payment received with respect to a
Taking, Lender shall from time to time make available such
proceeds, subject to the following conditions: (a) there continues to
exist no Event of Default; (b) the delivery to Lender of satisfactory
evidence of the estimated cost of completion of such repair and
restoration work and any architect's certificates, waivers of lien,
contractor's sworn statements, and other evidence of cost and of
payment and of the continued priority of the lien hereof over any
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potential liens of mechanics and materialmen (including, without
limitation, title policy endorsements) as Lender may reasonably
require and approve; (c) the time required to complete the repair
and restoration work and for the income from the Premises to
return to the level it was prior to the loss will not exceed the
coverage period of the rental value insurance required hereunder;
(d) the annual net cash flow (annual net operating income after
deduction for tenant improvements, leasing commissions, annual
replacement reserves and a management fee) shall equal or exceed
1.20 times the annual debt service on the Note. Only net operating
income from approved executed Leases in effect on the Premises,
having at least 2 years remaining prior to the expiration of their
term, with no uncured defaults, shall be used in Lender's
determination of the annual net cash flow; (e) Lender approves the
plans and specifications of such work before such work 1s
comumenced if the estimated cost of rebuilding and restoration
excesds, 25% of the Indebtedness or involves any structural
changes~ or modifications, which approval shall not be
unreasoieviy withheld, (f) if the amount of any insurance
proceeds, awaid or other payment is insufficient to cover the cost
of restoring and rebuilding the Premises, Borrower shall pay such
cost in excess of such proceeds, award or other payment before
being entitled to remmibursement out of such funds; (g) Borrower
pays to Lender a non-refurdable processing fee equal to the greater
of $5,000.00 or .25% of tne 2mount of such proceeds within sixty
(60) days of the occurrence of #ny such damage or destruction and
before Lender disburses any rircceeds; and (h) such other
conditions to such disbursements~in Lender's reasonable
discretion, as would be customarily «tquired by a construction
lender doing business in the area where the Premises is located or
which are otherwise required by any ratiig agency rating a
securitization transaction with respect to the Loan:

(i)  No payment made by Lender prior to the final complction of the
repair or restoration work shall, together with all payments
theretofore made, exceed 90% of the cost of such work performed
to the time of payment, and at all times the undisbursed balance of
said proceeds shall be at least sufficient to pay for the cost of
completion of such work free and clear of all liens. Any proceeds
remaining after payment of the cost of rebuilding and restoration
shall be paid to Borrower so long as no Event of Default has
occurred and is continuing.

(i)  Repair and restoration of the Premises shall be commenced

promptly after the occurrence of the loss and shall be prosecuted to
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completion diligently, and the Premises shall be so restored and
rebuilt to substantially the same character and quality as prior to
such damage and destruction and shall comply with all Legal
Requirements.

(d)  Should such damage or destruction occur after foreclosure or sale
proceedings have been instituted, the proceeds of any such insurance
policy or policies, if not applied in rebuilding or restoration of the
Improvements, shall be used to pay (i) the Indebtedness then due and
owing in the event of a non-judicial sale in such priority as Lender elects,
or (ii) the amount due in accordance with any decree of foreclosure or
deficiency judgment that may be entered in connection with such
nroceedings, and the balance, if any, shall be paid to the owner of the
couity of redemption if it shall then be entitled to the same, or otherwise as
any -court having jurisdiction may direct.

7. In the event of thie commencement of a Taking affecting the Premises:

(a)  Borrower shall uotify Lender thereof in the manner provided in this
Mortgage for the-piving of notices. Lender may participate in such
proceeding, and Borrowsr shall deliver to Lender all documents requested
by it to permit such pariicipation.

(b)  Borrower shall cause the prosezds of any award or other payment made
relating to a Taking, to be paid d@irestly to Lender. Lender, in its sole and
absolute discretion: (i) may apply 2ll such proceeds to pay the
Indebtedness in such priority as Lender ewects, provided however, that if
no Event of Default exists at the time of suct application no Make Whole
Premium shall be due; or (i) subject to «@png in accordance with the
provisions set forth in paragraph 6(c) above, may disburse such amounts
of the proceeds as Lender reasonably deems neccssary. for the repair or
replacement of the Premises.

Notwithstanding anything herein above to the contrary, provided rio Zvent of
Default exists, Lender agrees to disburse the proceeds received from auy
Inconsequential Taking, as hereinafter defined, to Borrower for the repair and/or
replacement of the Premises. An Inconsequential Taking shall be a Taking
which (i) results in less than $100,000 in proceeds; (ii) does not, in Lender’s
determination, materially or adversely affect the Improvements, parking, access,
ingress, egress or use of the Premises; and (iii) does not trigger any rights or
options of tenants under the Leases.

8. If by the laws of the United States of America or of any state or governmental

subdivision having jurisdiction over Borrower or of the Premises or of the Loan
evidenced by the Loan Documents or any amendments or modifications thereof,

STLDO01-1087032-2
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any tax or fee is due or becomes due or is imposed upon Lender in respect of the
issuance of the Note hereby secured or the making, recording and registration of
this Mortgage or otherwise in connection with the Loan Documents, the
Environmental Indemnity or the Loan, except for Lender's income or franchise
tax, Borrower covenants and agrees to pay such tax or fee in the manner required
by such law, and to hold harmless and indemnify Lender, its successors and
assigns, against any liability incurred by reason of the imposition of any such tax

or fee.

(a)

(b)

Upon the occurrence of any Event of Default, Lender may, but need not,
make any payment or perform any act herein required of Borrower, in any
form and manner deemed expedient and may, but need not, make full or
nartial payments of principal or interest on prior encumbrances, if any, and
puichase, discharge, compromise or settle any tax lien or other prior lien
or-tiiie or claim thereof, or redeem from any tax sale or forfeiture affecting
said Prenises, or contest any tax or assessment. All moneys paid for any
of the purpsses herein authorized and all reasonable expenses paid or
incurred in eonnection therewith, including but not limited to, reasonable
attorneys' fees-aud costs and reasonable attorneys' fees and costs on
appeal, and any oir¢e-money advanced by Lender to protect the Premises
and the lien hereof, skall, be so much additional Indebtedness secured
hereby and shall become-trmimediately due and payable without notice and
with interest thereon at the Zefault Rate from the date of expenditure or

advance until paid.

In making any payment hereby authorizcd relating to taxes or assessments
or for the purchase, discharge, comproinise or settlement of any prior lien,
Lender may make such payment according. to any bill, statement or
estimate secured from the appropriate public.<ffize without inquiry into
the accuracy thereof or into the validity of any, tax, assessment, sale,
forfeiture, tax lien or title or claim thereof or witheut inquiry as to the

validity or amount of any claim for lien which may be asseited.

If one or more of the following events (herein called an "Event of Default” or
"Events of Default" as the context so requires) shall have occurred:

(a)

failure to pay when due any principal, interest, Make Whole Premium or
other Indebtedness, utilities, taxes or assessments Or insurance premiums
required pursuant to the Loan Documents or the Environmental Indemnity,
and such failure shall have continued for 5 days as to payment of any
utilities, taxes or assessments, or insurance premiums or for 5 days after
written Notice specifying such default is given by Lender to Borrower as
to payment of any principal, interest, Make Whole Premium, or other
Indebtedness, provided, however, that in the event that 2 such Notices are
given in any calendar year, 7 such Notices are given over the term of the




STLDO1-1087032-2

(b)

0423011001 Page: 24 of 43

UNOFFICIAL COPY

24

Mortgage, or if such Notices are given in two consecutive months,
thereafter an Event of Default shall occur without Notice by Lender to
Borrower; or

Borrower, Interest Owner or any guarantor voluntarily brings or
acquiesces to any of the following: (A) any action for dissolution, act of
dissolution or dissolution or the like of Borrower, Interest Owner or any
guarantor under the Federal Bankruptcy Code as now or hereafter
constituted; (B) the filing of a petition or answer proposing the
adjudication of Borrower, Interest Owner or any guarantor as a bankrupt
or ifs reorganization or arrangement, or any composition, readjustment,
liquidation, dissolution or similar relief with respect to it pursuant to any
oresent or future federal or state bankruptcy or similar law; or (C) the
arpointment by order of a court of competent jurisdiction of a receiver,
trusice or liquidator of the Premises or any part thereof or of Borrower,
Intereit Jwner or any guarantor or of substantially all of the assets of
Borrower, Yaierest Owner or any guarantor; unless, in the case of
bankruptcy “preceeding ("TIC Bankruptcy Proceeding”) is instituted
involving a TIC SPE other than Kilbourn Venture, LL.C, and within sixty
(60) days following the commencement of such bankruptcy proceeding
either (1)the TIC SPrk’s interests and obligations under the Loan
Documents, including, ~without limitation, the obligation to pay all
payments, interest and late” Znerges, have been acquired by another TIC
SPE pursuant to a final order-of the bankruptcy court that has not been
appealed, and in accordance witl: paragraph 2(f) of the Deed of Trust, is
not subject to any stay or further appeal, and is otherwise satisfactory to
Lender in its sole discretion, and Letide: has been paid in full for all
reasonable attorney's fees and other expenses incurred by Lender in
connection with any Bankruptcy Proceeding; ur (2)if such TIC SPE's
interest has not been acquired by another TIC SPE as provided above,
each of the following events shall have occurred: (/) the automatic stay
shall have been terminated with respect to any enforceineiii or other action
taken by Lender with respect to such TIC SPE, the Premiscs-or any of the
Loan Documents pursuant to a final order (satisfactory to iender in its
sole discretion) that has not been appealed and is not subject to any stay or
further appeal; (B) the bankruptcy court shall have entered a final order
(satisfactory to Lender in its sole discretion) that has not been appealed
and is not subject to any stay or further appeal which waives any right to
treat, impair, or deal in any way with Lender's debt or claim in any plan of
reorganization to be filed in the case, or that otherwise provides for
treatment in such plan satisfactory to Lender in its sole discretion; and
(C) Lender shall have been paid in full for all reasonable attorney's fees
and other expenses incurred by Lender in connection with the Bankruptcy
Proceeding; or
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(c)  one or more of the items set forth in paragraph 10(b) above occur which
were either not (i) voluntarily brought by Borrower, Interest Owner or any
guarantor or (ii) acquiesced in by Borrower, Interest Owner or any
guarantor, and which are not discharged or dismissed within 90 days after
the action, filing or appointment, as the case may be; or

With respect to the matters in (b) and (c) above for an Interest Owner only, no
Event of Default shall occur until an interested party or Interest Owner asserts a
claim or right against Borrower or the Premises which delays or otherwise
affects Lender's rights, remedies, or interests granted under the Loan Documents
{whether or not such assertion 1s successful).

(d) with respect to the matters not described in the other subparagraphs of this
pazagraph 10, failure to duly observe or perform any covenant, condition
or «gieement of the Borrower or any guarantor contained in this Mortgage,
the Loan Agreement, the Guaranty, the Note or the Assignment of Leases
from Bofrower to Lender or in any other instrument or agreement which
evidences cr_secures the Loan (including any and all Loan Assumption
Agreements) (th< "I oan Documents™), or in the Environmental Indemnity,
and such failure siizilhave continued for 30 days after Notice specifying
such failure is given by Lender to Borrower; or

If any failure to observe or perforip-under (d) above shall be of such nature that
it cannot be cured or remedied within 3% days, Borrower shall be entitled to a
reasonable period of time to cure or rerieny such failure (not to exceed 90 days
following the giving of Notice), providcu Borrower commences the cure or
remedy thereof within the 30 day period followirg the giving of Notice and
thereafter proceeds with diligence, as determined vy Lender, to complete such
cure or remedy.

(e)  the failure of Borrower to duly observe or perforin any of the covenants,
conditions and agreements of the Borrower containea.in/paragraph 2(f) of
this Mortgage; or

(f) any representation when made by or on behalf of Borrowei, Interest
Owner or any guarantor regarding the Premises, the making or delivery of
any of the Loan Documents or the Environmental Indemnity or in any
material written information provided by or on behalf of Borrower,
Interest Owner or any guarantor in connection with the Loan shall prove to
be untrue or inaccurate in any material respect; or

(g) the failure of Borrower to give Notice to Lender within 90 days after the
death of any individual who is personally liable for any obligation under
the Loan Documents or the Environmental Indemmity, as Borrower,
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indemnitor or guarantor, whether or not such individual had executed the
Note or this Mortgage; or

(h)  subject to the provisions of paragraph 2(f), the failure of Borrower to
provide Lender with an assumption agreement in form and substance and
executed by a person(s) or entity(ies) acceptable to Lender in its sole
discretion to assume the obligations of any deceased individual who is
personally liable for any obligation under the Loan Documents or the
Environmental Indemnity, as Borrower, indemnitor or guarantor, whether
or not such individual had executed the Note or this Mortgage, and such
failure shall have continued for 90 days after the death of such individual;
or

(i) e failure of Borrower to remain a Single-Purpose Entity; or

() the faiiure of Borrower to duly observe or perform any of the covenants,
conditions and agreements of the Borrower contained in paragraphs 1(k)
and/or 1(1} end 2(g) through (n) of this Deed of Trust.

then, in each and every such cas<, the whole of said principal sum hereby secured
shall, at the option of the Lende: and - without further notice to Borrower, become
immediately due and payable togeiher with accrued interest thereon, a Make Whole
Premium calculated in accordance withhe provisions of the Loan Documents and all
other Indebtedness, and whether or not Lander has exercised said option, interest shall
accrue on the entire principal balance and aiiy1nterest or Make Whole Premium or
other Indebtedness then due, at the Default Raie unt:! fully paid or if Lender has not
exercised said option, for the duration of any Evert of Default.

11.  Borrower agrees that if Lender accelerates the whol¢ er any part of the principal
sum hereby secured after the occurrence of an Event ‘of Default, or applies any
proceeds pursuant to the provisions hereof, Borrower waives.any right to prepay
the principal sum hereby secured in whole or in part without premium and agrees
to pay, as yield maintenance protection and not as a penalty, 2 "Make Whole
Premium”". However, in the event any proceeds from a casualty or Taking of the
Premises are applied to reduce the principal balance under the Note,'no Make
Whole Premium shall be due so long as no Event of Default exists at the time of
such application.

12. Upon the occurrence of any Event of Default, in addition to any other rights or
remedies provided in the Loan Documents, at law, in equity or otherwise, Lender
shall have the right to foreclose the lien hereof, and to the extent permitted herein
and by applicable law to sell the Premises by sale independent of the foreclosure
proceedings. In any suit to foreclose the lien hereof, and in any sale of the
Premises, there shall be allowed and included as additional Indebtedness payable
by Borrower to Lender and secured hereby all expenditures and expenses which

STLDOL-1087032-2
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may be paid or incurred by or on behalf of Lender for attorneys' fees and costs,
including attorneys' fees and costs on appeal, appraisers’ fees, expenditures for
documentary and expert evidence, stenographer's charges, publication and
advertising costs, survey costs, environmental audits and costs (which may be
estimated as to items to be expended after the entry of any decree) of procuring all
such abstracts of title, title searches and examinations, title insurance policies,
torrens certificates and similar data and assurances with respect to title as Lender
deems reasonably necessary either to prosecute such suit or to consummate such
sale or to evidence to bidders at any sale the true condition of the title to or the
value of the Premises.

v hien the Indebtedness secured hereby shall become due, whether by acceleration
or ot'ierwise, Lender shall have the right to foreclose the lien hereof in accordance
with the Ilinois Mortgage Foreclosure Act, 735 ILCS 5/15-1101 et seq. (the
"Act") and i0 exercise any other remedies of Lender provided in the Note or this
Mortgage, or wkich Lender may have at law, at equity or otherwise. In any suit to
foreclose the lien heicof, there shall be allowed and included as additional
indebtedness in the decree of sale, all expenditures and expenses which may be
paid or incurred by or eiUehalf of Lender for reasonable attorney's fees,
appraiser's fees, outlays fur<lscumentary and expert evidence, stenographer's
charges, publication costs, costs (which may be estimated as to items to be
expended after entry of the dectee) of procuring all such abstracts of title, title
searches and examinations, title insvzance policies, and similar data and assurance
with respect to title as Lender may deein zeasonably necessary either to prosecute
such suit or to evidence to bidders at sales which may be had pursuant to such
decree the true conditions of the title to or the yalve of the Premises, and any
other reasonable expenses and expenditures which may be paid or incurred by or
on behalf of Lender and permitted by the Act to beauetuded in such decree. All
expenditures and expenses of the nature mentioned in-iiis paragraph, and such
other expenses and fees as may be incurred in the protecticn of the Premises and
rents and income therefrom and the maintenance of the lien ot this Mortgage,
including the reasonable fees of any attorney employed by Lenuex svany
litigation or proceedings affecting this Mortgage, the Note or the Pzemises,
including probate and bankruptcy proceedings, or in preparation of tiie
commencement or defense of any proceedings or threatened suit or proceeding, or
otherwise in dealing specifically therewith, shall be so much additional
Indebtedness and shall be immediately due and payable by Borrower, with
interest thereon at the Default Rate until paid.

The proceeds of any foreclosure sale, or other sale of the Premises in accordance
with the terms hereof or as permitted by law, shall be distributed and applied in
the following order of priority (except to the extent otherwise required by the
Act): first, to the payment of all costs and expenses incident to the foreclosure
and/or sale proceedings, including all items as are mentioned in any preceding or
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succeeding paragraph hereof; second, to the payment of all other items which
under the terms hereof constitute secured Indebtedness in addition to that
evidenced by the Note, with interest thereon as herein provided; third, to the
payment of all principal, accrued interest remaining unpaid on the Note and Make
Whole Premium; fourth, any surplus to the Borrower or Borrower's successors or
assigns, as their rights may appear.

14.  Following the occurrence of an Event of Default, unless the same has been
specifically waived in writing, Borrower shall forthwith upon demand of Lender
surrender to Lender possession of the Premises, and Lender shall be entitled to
taxe actual possession of the Premises or any part thereof personally or by its
agents or attorneys, and Lender in its discretion may, without force and with
process of law, enter upon and take and maintain possession of all or any part of
the Preinises together with all documents, books, records, papers and accounts of
the Borrev/er or the then owner of the Premises relating thereto, and may exclude
Borrower, its(ageris or assigns wholly therefrom, and may as attorney-in-fact or
agent of the Borrowss, or in its own name as Lender and under the powers herein
granted:

(a)  hold, operate, maiufin, repair, rebuild, replace, alter, improve, manage or
control the Premises as-it-deems judicious, insure and reinsure the same
and any risks related tc-Lender's possession, operation and management
thereof and receive all Rents; either personally or by its agents, and with
full power to use such measurss, legal or equitable, as in its discretion it
deems proper or necessary to entcree the payment or security of the Rents,
including actions for the recovery of Reui, actions in forcible detainer and
actions in distress for Rents, hereby granting full power and authority to
exercise each and every of the rights, privileges and powers herein granted
at any and all times hereafter, without notice to2errower; and

P s

(b)  conduct leasing activity pursuant to the provisions ofthe Assignment of
Leases.

Lender shall not be obligated to perform or discharge, nor does it hereby undertake to
perform or discharge, any obligation, duty or liability under any Lease. Except to the
extent that the same is caused solely by Lender's gross negligence or willful
misconduct, should Lender incur any liability, loss or damage under any Leases, or
under or by reason of the Assignment of Leases, or in the defense of any claims or
demands whatsoever which may be asserted against Lender by reason of any alleged
obligations or undertakings on its part to perform or discharge any of the terms,
covenants or agreements in any Lease, the amount thereof, including costs, expenses
and reasonable attorneys' fees and costs, including reasonable attorneys' fees and
costs on appeal, shall be added to the Indebtedness and secured hereby.

STLDO!-1087032-2
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Upon the occurrence of an Event of Default, Lender in the exercise of the rights
and powers conferred upon it shall have the full power to use and apply the Rents,
less costs and expenses of collection to the payment of or on account of the items
listed in (a) — (c¢) below, at the election of Lender and in such order as Lender may
determine as follows:

(a)  to the payment of (i) the expenses of operating and maintaining the
Premises, including, but not limited to the cost of management, leasing
(which shall include reasonable compensation to Lender and its agent or
agents if management and/or leasing is delegated to an agent or agents),
repairing, rebuilding, replacing, altering and improving the Premises, (1)
premiums on insurance as hereinabove authorized, (iii) taxes and special
assessments now due or which may hereafter become due on the Premises
ana (iv) expenses of placing the Premises in such condition as will, in the
solzjudgment of Lender, make it readily rentable;

(b)  to the payment of any principal, interest or any other Indebtedness secured
hereby or any deficiency which may result from any foreclosure sale;

(c)  to the payment of &stablished claims for damages, if any, reasonable
attorneys' fees and'costs. and reasonable attorneys' fees and costs on
appeal.

The manner of the application of Rents, th:¢ reasonableness of the costs and charges to
which such Rents are applied and the item or1terns which shall be credited thereby
shall be within the sole and unlimited discretiez of Lender. To the extent that the costs
and expenses in (a) and (c) above exceed the amounts collected, the excess shall be
added to the Indebtedness and secured hereby.

Without limiting the generality of the foregoing, Lender shall fiave all power,
authority and duties as provided in the Act. Nothing herein contaisied shall be
construed as constituting Lender a lender in possession in the absanse of the actual
taking of possession of the Premises.

Upon an Event of a Default, upon the filing of a complaint to forsclose this
Mortgage or at any time thereafter, the court in which such complaint is filed may
appoint upon petition of Lender, and at Lender's sole option, a receiver of the
Premises pursuant to the Act. Such appointment may be made either before or
after sale, without notice, without regard to solvency or insolvency of Borrower at
the time of application for such receiver, and without regard to the then value of
the Premises or whether the same shall be then occupied as a homestead or not;
and Lender hereunder or any employee or agent thereof may be appointed as such
receiver. Such receiver shall have all powers and duties prescribed by the Act,
including the power to make leases to be binding upon all parties, including the
Borrower, the purchaser at a sale pursuant to a judgment of foreclosure and any
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person acquiring an interest in the Premises after entry of a judgment of
foreclosure, all as provided in the Act. In addition, such receiver shall also have
the power to extend or modify any then existing leases, which extensions and
modifications may provide for terms to expire, or for options to lessees to extend
or renew terms to expire, beyond the maturity date of the Note and beyond the
date the issuance of a deed or deeds to a purchaser or purchasers at a foreclosure
sale, it being understood and agreed that any such leases, and the options or other
provisions to be contained therein, shall be binding on Bomrower and all the
persons whose intetest in the Premises are subject to the lien hereof and upon the
nurchaser or purchasers at any foreclosure sale, notwithstanding any redemption,
reinstatement, discharge of the indebtedness, satisfaction of any foreclosure
jusgment, or issuance of any certificate of sale or deed to any purchaser. In
additior, such receiver shall have the power to collect the rents, issues and profits
of the Freinises during the pendency of such foreclosure suit and, in case of a sale
and deficicacy. during the full statutory period of redemption, if any, whether
there be a red=rmp’ion or not, as well as during any further times when Borrower,
except for the intervention of such receiver, would be entitled to collection of
such rents, issues and rrofits, and such receiver shall have all other powers which
may be necessary or aic usual in such cases for the protection, possession, control,
management and operatior > the Premises during the whole of said period. The
court may, from time to time, nuttorize the receiver to apply the net income from
the Premises in payment in wiwcle,or in part of: (a) the indebtedness secured
hereby or the indebtedness secured by a decree foreclosing this Mortgage, or any
tax, special assessment, or other lien which-may be or become supetior to the lien
hereof or of such decree, provided such-application is made prior to the
foreclosure sale; or (b) the deficiency in case of a ale and deficiency.

(a)  Borrower agrees that all reasonable costs, churges and expenses, including
but not limited to, reasonable attorneys' fecs-and costs, incurred or
expended by Lender arising out of or in conresiion with any action,
proceeding or hearing, legal, equitable or quasi-'egal, including the
preparation therefore and any appeal therefrom, in auy w2y, affecting or
pertaining to the Loan Documents, the Environmental Indemnity or the
Premises, shall be promptly paid by Borrower. All suck jums not
promptly paid by Borrower shall be added to the Indebtedness secured
hereby and shall bear interest at the Default Rate from the date of such
advance and shall be due and payable on demand. In no event shall the
indebtedness secured hereby, including loan proceeds plus any additional
charges, exceed 500% of the original principal amount of the Note.

(b)  Borrower hereby agrees that upon the occurrence of an Event of Default
and the acceleration of the principal sum secured hereby pursuant to this
Mortgage, to the full extent that such rights can be lawfully waived,
Borrower hereby waives and agrees not to insist upon, plead, or in any
manner take advantage of, any notice of acceleration, any stay, extension,
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exemption, homestead, marshaling or moratorium law or any law
providing for the valuation or appraisement of all or any part of the
Premises prior to any sale or sales thereof under any provision of this
Mortgage or before or after any decree, judgment or order of any court or
confirmation thereof, or claim or exercise any right to redeem all or any
part of the Premises so sold and hereby expressly waives to the full extent
permitted by applicable law on behalf of itself and each and every person
or entity acquiring any right, title or interest in or to all or any part of the
Premises, all benefit and advantage of any such laws which would
otherwise be available to Borrower or any such person or entity, and
agrees that neither Borrower nor any such person or entity will invoke or
utilize any such law to otherwise hinder, delay or impede the exercise of
any remedy granted or delegated to Lender herein but will permit the
evercise of such remedy as though any such laws had not been enacted.
Boirower hereby further expressly waives to the full extent permitted by
applicableiaw on behalf of itself and each and every person or entity
acquiring ary right, title or interest in or to all or any part of the Premises
any and all rights of redemption from any sale or any order or decree of
foreclosure obtained pursuant to provisions of this Mortgage.

(c)  Borrower acknowledges that the Premises do not constitute agricultural
real estate as defined in-Szotion 5/15-1201 of the Act or residential real
estate as defined in Section3/15-1219 of the Act.

In accordance with and subject to the terms and conditions of the Assignment of
Leases, Borrower hereby assigns to Lender-directly and absolutely, and not
merely collaterally, the interest of Borrower as lcssor under the Leases of the
Premises, and the Rents payable under any Lease atd/or with respect to the use of
the Premises, or portion thereof, including any oil, gis-or mineral lease, or any
installments of money payable pursuant to any agreemi=nt or any sale of the
Premises or any part thereof, subject only to a license, if any, granted by Lender
to Borrower with respect thereto prior to the occurrence of an'Fvent of Default.
Borrower has executed and delivered the Assignment of Leases v/nich grants to
Lender specific rights and remedies in respect of said Leases and governs the
collection of Rents thereunder and from the use of the Premises, and such rights
and remedies so granted shall be cumulative of those granted herein.

The collection of such Rents and the application thereof as aforesaid shall not
cure or waive any Event of Default or notice of default hereunder or invalidate
any act done pursuant to such notice, except to the extent any such Event of
Default is fully cured. Failure or discontinuance of Lender at any time, or from
time to time, to collect any such moneys shall not impair in any manner the
subsequent enforcement by Lender of the right, power and authority herein
conferred on Lender. Nothing contained herein, including the exercise of any
right, power or authority herein granted to Lender, shall be, or be construed to be,
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an affirmation by Lender of any tenancy, Lease or option, or an assumption of
liability under, or the subordination of the lien or charge of this Mortgage to any
such tenancy, Lease or option. Borrower hereby agrees that, in the event Lender
exercises its rights as provided for in this paragraph or in the Assignment of
Leases, Borrower waives any right to compensation for the use of Borrower's
furniture, furnishings or equipment in the Premises for the period such assignment
of rents or receivership is in effect, it being understood that the Rents derived
from the use of any such items shall be applied to Borrower's obligations
hereunder as above provided.

A rights and remedies granted to Lender in the Loan Documents shall be in
audition to and not in limitation of any rights and remedies to which it is entitled
in equity, at law or by statute, and the invalidity of any right or remedy herein
provided %v reason of its conflict with applicable law or statute shall not affect
any other vaiid right or remedy afforded to Lender. No waiver of any default or
Event of Default vader any of the Loan Documents shall at any time thereafter be
held to be a waiver z£any rights of the Lender hereunder, nor shall any waiver of
a prior Event of Defanlt or default operate to waive any subsequent Event of
Default or default. “Aj'-remedies provided for in the Loan Documents are
cumulative and may, ai ‘e election of Lender, be exercised alternatively,
successively or concurrently. MNovact of Lender shall be construed as an election
to proceed under any one provisiorn-herein to the exclusion of any other provision
or to proceed against one portion of the Premises to the exclusion of any other
portion. Time is of the essence under tiis Mortgage and the Loan Documents.

By accepting payment of any sum secured hercby after its due date, Lender does
not waive its right either to require prompt paymeri when due of all other sums or
installments so secured or to declare a default for fzilure to pay such other sums
or installments.

The usury provisions of paragraph 6 of the Note and the lizuility provisions of
paragraph 9 of the Note are fully incorporated herein by refcrence as if the same
were specifically stated here.

In the event one or more provisions of the Loan Documents shall be-neld to be
invalid, illegal or unenforceable in any respect, such invalidity, illegality or
unenforceability shall not affect any other provision hereof, and the Loan
Documents shall be construed as if any such provision had never been contained
herein.

If the payment of the Indebtedness secured hereby or of any part thereof shall be
extended or varied, or if any part of the security be released, all persons now or at
any time hereafter liable therefore, or interested in said Premises, shall be held to
assent to such extension, variation or release, and their liability and the lien and
all provisions hereof shall continue in full force, the right of recourse against all
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such persons being expressly reserved by Lender notwithstanding such variation
or release.

Upon payment in full of the principal sum, interest and other Indebtedness
secured by the Loan Documents, these presents shall be null and void, and Lender
shall release this Mortgage and the lien hereof by proper instrument executed in
recordable form.

()

(b)

(c)

(d)

Borrower hereby grants to Lender and its respective agents, attorneys,
employees, consultants, contractors and assigns an irrevocable license and
authorization to enter upon and inspect the Premises and all facilities
located thereon at reasonable times.

In connection with any sale or conveyance of this Mortgage, Borrower
grants to Lender and its respective agents, attorneys, employees,
consultants. contractors and assigns an irrevocable license and
authorization to conduct, at Lender's expense, a Phase [ environmental
audit of the Premises.

In the event therc has'been an Event of Default or in the event Lender has
formed a reasonable belief, based on its inspection of the Premises or
other factors known to'it, tnat Hazardous Materials may be present on the
Premises, then Borrower geants to Lender and its respective agents,
attorneys, employees, consuitanis, contractors and assigns an irrevocable
license and authorization t3- conduct, at Borrower's expense,
environmental tests of the Premises, incinding without limitation, a Phase
I environmental audit, subsurface testing, soil and ground water testing,
and other tests which may physically invace ‘he Premises or facilities (the
"Tests"). The scope of the Tests shall be'such as Lender, in its sole
discretion, determines is necessary to (i} investigate the condition of the
Premises, (ii) protect the security interests created under this Mortgage, or
(ii1) determine compliance with Environmental Laws, the nrovisions of the
Loan Documents and the Environmental Indemnity ard other matters
relating thereto.

Provided no Event of Default has occurred, Lender will provide Borrower
with reasonable notice of Lender’s intent to enter, inspect and conduct the
Tests provided for in this paragraph. In addition, Lender shall conduct
such inspections and Tests during normal business hours and use
reasonable efforts to minimize disruption of the lessees business
operations.

The foregoing licenses and authorizations are intended to be a means of protection
of Lender's security interest in the Premises and not as participation in the
management of the Premises.
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Within 15 days after any written request by either party to this Mortgage, the
requested party shall certify, by a written statement duly acknowledged, the
amount of principal, interest and other Indebtedness then owing on the Note, the
terms of payment, Maturity Date and the date to which interest has been paid.
Borrower shall further certify whether any defaults, offsets or defenses exist
against the Indebtedness secured hereby. Borrower shall also furnish to Lender,
within 30 days of its request therefore, tenant estoppel letters from such tenants of
the Premises as Lender may reasonably require; which Lender shall not request
more than one (1) time per annum, nor more than one (1) time prior to the date of
the Securitization Transaction.

Eacnnotice, consent, request, report or other communication under this Mortgage
or any cther Loan Document (each a "Notice") which any party hereto may desire
or be vequired to give to the other shall be deemed to be an adequate and
sufficient 2totice if given in writing and service is made by either (i) registered or
certified mail] postage prepaid, in which case notice shall be deemed to have been
received three (3) business days following deposit to U.S. mail; or (ii) nationally
recognized overnight air courier, next day delivery, prepaid, in which case such
notice shall be deemed ‘o, have been received one (1) business day following
delivery to such nationaliy t2cognized overnight air courier. All Notices shall be
addressed to Borrower at its address given on the first page hereof or to Lender at
c/o Principal Real Estate Invesiers; LLC, 801 Grand Avenue, Des Moines, Iowa
50392-1450, Attn: Commercial Real Estate Servicing, Loan No. 754015, or to
such other place as either party may” by written notice to the other hereafter
designate as a place for service of notice’ Borrower shall not be permitted to
designate more than one place for service of Nstice concurrently.

This Mortgage and all provisions hereof shall irus2 to the benefit of the heirs,
successors and assigns of Lender and shall bind the hei’s-and permitted successors
and assigns of Borrower.

Borrower has had the opportunity to fully negotiate the terme hercof and modify
the draftsmanship of the Loan Documents and the Environmepial Indemnity.
Therefore, the terms of the Loan Documents and the Environmenta'-Indemnity
shall be construed and interpreted without any presumption, inference, or rule
requiring construction or interpretation of any provision of the Loan Documents
and the Environmental Indemnity against the interest of the party causing the
Loan Documents and the Environmental Indemnity or any portion of it to be
drafted. Borrower is entering into the Loan Documents and the Environmental
Indemnity freely and voluntarily without any duress, economic or otherwise.

This Mortgage shall be governed by, and construed in accordance with the laws of
the state of Illinois, without regard to its conflicts of law principles.
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As used herein, the term "Default Rate"” means a rate equal to the lesser of (1) four
percent (4%) per annum above the then applicable interest rate payable under the
Note or (ii) the maximum rate allowed by applicable law.

BORROWER AND LENDER EACH KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVE, TO THE EXTENT PERMITTED BY LAW,
TRIAL BY JURY IN ANY ACTIONS BROUGHT BY BORROWER OR
LENDER IN CONNECTION WITH THIS MORTGAGE, ANY OF THE LOAN
DOCUMENTS, THE INDEBTEDNESS SECURED HEREBY, OR ANY
OTHER STATEMENTS OR ACTIONS OF LENDER.

This Mortgage and the Indebtedness secured hereby is for the sole purpose of
conducing or acquiring a lawful business, professional or commercial activity or
for the-acynisition or management of real or personal property as a commercial
investmen’,-and all proceeds of such Indebtedness shall be used for said business
or commercial ipvestment purpose. Such proceeds will not be used for the
purchase of any security within the meaning of the Securities Exchange Act of
1934, as amended, or any reguliation issued pursuant thereto, including without
limitation, Regulationis-15, T and X of the Board of Governors of the Federal
Reserve System. This iz<not a purchase money mortgage where a seller is
providing financing to a buyzi for the payment of all or any portion of the
purchase price, and the Premises secured hereby is not a residence or homestead
or used for mining, grazing, agricuivire, timber or farming purposes.

Unless Lender shall otherwise direct in” vriting, Borrower shall appear in and
defend all actions or proceedings purpotiing to-affect the security hereunder, or
any right or power of the Lender. The Lender skall have the right to appear in
such actions or proceedings. Borrower shall <ave Lender harmless from all
reasonable costs and expenses, including but not linit¢d to, reasonable attorneys'
fees and costs, and costs of a title search, continuation of abstract and preparation
of survey incurred by reason of any action, suit, proceeding, fizaring, motion or
application before any court or administrative body in and to-which Lender may
be or become a party by reason hereof. Such proceedings shall iriclude but not be
limited to condemnation, bankruptcy, probate and administration proccedings, as
well as any other action, suit, proceeding, right, motion or application wherein
proof of ¢laim is by law required to be filed or in which it becomes necessary to
defend or uphold the terms of this Mortgage or the Loan Documents or otherwise
purporting to affect the security hereof or the rights or powers of Lender. All
money paid or expended by Lender in that regard, together with interest thereon
from date of such payment at the applicable interest rate shall be additional
Indebtedness secured hereby and shall be immediately due and payable by
Borrower without notice.

Upon the occurrence of an Event of Default, unless the same has been specifically
waived in writing, all Rents collected or received by Borrower shall be accepted
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and held for Lender in trust and shall not be commingled with the funds and
property of Borrower, but shall be promptly paid over to Lender.

If more than one, all obligations and agreements of Borrower are joint and
several.

This Mortgage may be executed in counterparts, each of which shall be deemed
an original; and such counterparts when taken together shall constitute but one
agreement.

Borrower acknowledges and agrees that the TIC Agreement, and all of the terms,
copditions and rights of the parties thereunder, are hereby made subject and
subordinate to the rights of the Lender under the Loan Documents, including any
amendrients, supplements, modifications, renewals or replacements thereof.

(Signatures on next page)
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BORROWER:

Kilbourn Venture, LLC, a Delaware limited liability
company

By: Bradley Associates, L.L.C., an [llinois
limited liability company, its ma

By:
e: Sherwin N,
Its: Manager

BlarieY gsseciares L. L. C. 4 TLt/wols
P4 . .
L res Cifdi LTy Canf’m; wHiCH 15 THe

STATE OF ILLINOIS ) rph9eR oF
S
COUNTY OF COOK .
, AUUST
I HEREBY CERTIFY that on this” o> day of bk, 2004, before me, the

undersigned, a notary public in and for the County and State aforesaid, and duly commissioned,
personally appeared Sherwin N. Jarol, known to e to be the Manager oMKILBOURN
VENTURE, LLC, a Delaware limited liability compaziv , who being by me duly sworn, did
depose and say that he resides in Glenview, Illinois; thatn2 1s the Manager oMK ILBOURN
VENTURE, LLC, a Delaware limited liability company ar< who executed the foregoing
instrument; that he knows the seal of said company; that the seal a‘fixed to said instrument is the
seal of said company; that, on behalf of said company and by orderef its members, he, signed,
sealed and delivered said instrument for the uses and purposes thercin/set forth, as its and his free
and voluntary act and deed; and that he signed his name thereto by like order.

IN WITNESS WHEREOQOF, I have hereunto set my hand and affixed (ny official seal the
day and year first above written. \ - J‘

FICIAL SEAL :
JEQ:NNE EDWARDS Notary Public
NOTARY PUBLIC - STATE oF ﬂéll-zl’:gf
[SEAL] ¥ COMMISSION EXPIRES

My Commission expires:

This Instrument was drafted by:

Courtney L. Green

Blackwell Sanders Peper Martin LLP
c/o Principal Real Estate Investors, LLC
801 Grand Avenue

STLDO1-1087032-2
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Des Moines, lowa 50392-1360
IN WITNESS WHEREOF, Borrower and Lender have hereunto caused this Agreement
to be executed on the date first above written.

RORROWER:

SE Kilbourn, LLC, a Delaware limited hability
company

Name: Sah‘yf'Elaine Eastman
[ts: Sole Member

STATE OF 1)

COUNTY OF Ddawmw
HubusT

THEREBY CERTIFY that on this _é?__v_\ }_ﬁV dav of & 2004, before me, the
undersigned, a notary public in and for the County, and State aforesaid, and duly commissioned,
personally appeared Saily Elaine Eastman, knowr-to me to be the Sole Member of SE
KILBOURN, LLC, a Delaware limited liability coripany , who being by me duly sworn, did
depose and say that she resides in [TUNCIE  Iroitid , that she is the
Sole Member of SE Kilbourn, LLC, a Delaware limited liaeility company and who executed the
foregoing instrument; that she knows the seal of said company;~ that the seal affixed to said
instrument is the seal of said company; that, on behalf of said company and by order of its
members, she, signed, sealed and delivered said instrument for the'ses and purposes therein set
forth, as its and her free and voluntary act and deed; and that she signed irer name thereto by like
order.

)
) SS
)

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed tny ¢ificial seal the

day and year first above written.
%Lﬁjkdﬂk(bmj

’Notary Public

Qo v McCord

[SEAL]
My Commission expires:

]/u.\\[aq Q,C)l‘

This Instrument was drafted by:

Courtney L. Green
Blackwell Sanders Peper Martin LLP
¢/o Principal Real Estate Investors, LLC

STEDO-THRT0AL-2




0423011001 Page: 39 of 43

UNOFFICIAL COPY

IN WITNESS WHEREOQF, Borrower and Lender have hereunto caused this Agreement
to be executed on the date first above written.

BORROWER:

WM Kilbourn, LLC, a Delaware limited liability
V4

company 4

BYM_ - <:_; ///4‘?/{7

Name: Walter Mundt //
Its: Sole Member

STATE OF ILLINOIS )
) SS
COUNTY OF COOK y

AKuir
IHEREBY CERTIFY that on this.” 2 ” day of tamly, 2004, before me, the
undersigned, a notary public in and for the County and State aforesaid, and duly commissioned,

personally appeared Walter Mundt, known to me 20 be the Sole Member of WM KILBOURN,
LLC, a Delaware limited liability company , who b¢ing by me duly sworn, did depose and say
that he resides in PaLAT I'Nf: FlLrvols J that-he is the Sole Member of WM
KILBOURN, LLC, a Delaware limited liability company ard who executed the foregoing
instrument; that he knows the seal of said company; that the seal affixed to said instrument is the
seal of said company; that, on behalf of said company and by ordzrof its members , he, signed,
sealed and delivered said instrument for the uses and purposes therein set-forth, as its and his free
and voluntary act and deed; and that he signed his name thereto by liké drder,

day and year first above written.

—

X0
R e LC’B;; %‘-J&'

IN WITNESS WHEREOF, I have hereunto set mﬁd and affixed ray vfficial seal the

MWM-
$ OFFICIAL SE:&.DS ' s
NNE EDW Notary Public™,
NOTAR.EPA;JBLIC-STATEOF iLLnois 8 \ry ublic }
[SE AL] 3 MY COMMlSSiON EXP‘RE?ESI:“_“‘ } e

My Commissionve;piresz 3 bwt 03
This Instrument was drafted by:

Courtney L. Green

Blackwell Sanders Peper Martin LLP
¢/o Principal Real Estate Investors, LLC
801 Grand Avenue

Des Moines, fowa 50392-1360

STLDOL-1087032-2
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IN WITNESS WHEREOF, Borrower and Lender have hereunto caused this Agreement to be
executed on the date first above written,

BORROWER:

CM Kilbourn, LLC, a Delaware limited liability
company

A
By: ,(mewdr
Name: Che@l Mundt
Its: Sole Member

STATE OF ILLINOIS )
) SS
COUNTY OF COOK \

N puCusT

I HEREBY CERTIFY that onirss 9/1 . day of %y, 2004, before me, the undersigned, a
notary public in and for the County and Stacaforesaid, and duly commissioned, personally
appeared Cheryl Mundt, known to me to be the"So'e Member of CM KILBOURN, LLC, a
Delaware limited liability company , who being ty me duly sworn, did depose and say that she
resides in PULATIVE, Tl nis - thatshe is the Sole Member of CM KILBOURN,
LLC, a Delaware limited liability company and who execvied the foregoing instrument; that she
knows the seal of said company; that the seal affixed to said.iastrument is the seal of said
company; that, on behalf of said company and by order of its raembers , she signed, sealed and
delivered said instrument for the uses and purposes therein set furtl) -as its and her free and
voluntary act and deed; and that she signed his name thereto by like order.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

y
OFFICIAL SEAL 3

JEANNE EDWARDS
NOTARY PUBLIC - STATE OF LLINOIS ¢

MY COMMISSION EXPIRES:03/24/08

2 e S A,
e -

w

~ TS

[SEAL] ~
My Commission expires; > lo &

This Instrument was drafted by:

Courtney L. Green

Blackwell Sanders Peper Martin LLP
¢/o Principal Real Estate Investors, LLC
801 Grand Avenue

Des Moines, lowa 50392-1360

STLDOL-1087032-2
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EXHIBIT A
Legal Description

PARCEL 1:

LOTS 7 AND 8 IN OAK FOREST INDUSTRIAL PARK UNIT NO. 1, BEING A
SUBDIVISION OF PART OF THE SOUTHEAST FRACTIONAL 1/4, SOUTH OF THE
INDIAN BOUNDARY LINE, OF SECTION 22, TOWNSHIP 36 NORTH, RANGE 13,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

LOTS 17 AND 18N OAK FOREST INDUSTRIAL PARK UNIT NO. 2, BEING A
SUBDIVISION OF FAKT OF THE SOUTHEAST FRACTIONAL 1/4, SOUTH OF THE
INDIAN BOUNDARY LiNE OF SECTION 22, TOWNSHIP 36 NORTH, RANGE 13,
EAST OF THE THIRD PRINC!PAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

S A= YR 0D/
TR
O A
e
40 Jord (AT /é(f“@
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EXHIBIT B
Permitted Encumbrances

1. FINAL INSTALLMENT OF TAXES FOR THE YEAR 2003 AND TAXES FOR THE
YEAR 2004, NONE NOW DUE OR PAYABLE.

2. A10 FOOT UTILITY EASEMENT ALONG THE WEST LINES OF LOTS 17 AND 18
AS SHOWN ON PLAT OF SUBDIVISION RECORDED AS DOCUMENT 22298137,
(AFFECTS PARCEL 2)

3. A 25 FOOT BUILDING LINE AS SHOWN ON PLAT OF SUBDIVISION RECORDED
AS DOCUMEN T 22298137 OVER THE EAST LINES OF LOTS 17 AND 18.
(AFFECTS PARCZ! 2)

4. COVENANTS, CONDITIONS AND RESTRICTIONS RELATING TO BUILDING
LINES, LOADING DOCKS. MATERIALS OF BUILDINGS, PARKING AREAS,
STORAGE YARDS, LANDSCARING, USE, BUILDING PLANS AND EASEMENTS, AS
CREATED BY DECLARATION MADE BY LA SALLE NATIONAL BANK, AS TRUSTEE
UNDER TRUST AGREEMENT DARED JULY 1, 1959 AND KNOWN AS TRUST
NUMBER 23076, RECORDED AS DOQCUMENT 26026237, (AFFECTS THE LAND
AND OTHER PROPERTY)

5. A 25 FOOT BUILDING LINE FROM STREET RIGHT OF WAY, SIDE OR REAR
BOUNDARY LINES AS CREATED BY DECLARATION RECORDED AS DOCUMENT
26026237. (AFFECTS LAND AND OTHER PROPERTY)

6. PROVISIONS CONTAINED IN AGREEMENT BETWEEN. SHERRY BUILDERS,
INC., A CORPORATION OF ILLINOIS, AND LA SALLE NATIONAL BANK, A
NATIONAL BANKING ASSOCIATION, AS TRUSTEE UNDER/TRUST AGREEMENT
DATED DECEMBER 15, 1960 AND KNOWN AS TRUST NO. 27040, FILED JANUARY
6, 1961 AS DOCUMENT LR1959205, 08/05/04 06:51:55 GRANTING THE RIGHT TO
CONNECT THE EXISTING SEWER LINE OF WILLOWICK SUBDIVISICN(BEING A
SUBDIVISION OF PART OF THE SOUTHWEST 1/4 NORTH OF THE INC1AN
BOUNDARY LINE IN SECTION 22, TOWNSHIP 36 NORTH, RANGE 13, EAZT OF
THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS) AND FURTHER
GRANTING THE RIGHT TO TAP INTO THE EXISTING WATER DISTRIBUTION
SYSTEM OF SAID WILLOWICK SUBDIVISION. (AFFECTS PARCEL 1)

7. BUILDING LINES AS SHOWN ON PLAT OF SUBDIVISION RECORDED

SEPTEMBER 27, 1972 AS DOCUMENT 22065966 AS FOLLOWS: 25 FEET ALONG
THE EAST LINE OF LOTS 7 AND 8 OF PARCEL 1.

STLDO1-1087032-2
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8. PUBLIC UTILITY AND DRAINAGE EASEMENT AS SHOWN ON PLAT OF
SUBDIVISION RECORDED SEPTEMBER 27, 1972 AS DOCUMENT 22065966 OVER
THE WEST 10 FEET OF LOTS 7 AND 8 OF PARCEL 1.

9. CONDITIONS, COVENANTS AND RESTRICTIONS IN THE DEED DATED
FEBRUARY 17, 1989 AND RECORDED FEBRUARY 22, 1989 AS DOCUMENT
89079087, MADE BY LA SALLE NATIONAL BANK, A A NATIONAL BANKING
ASSOCIATION, AS TRUSTEE UNDER TRUST AGREEMENT DATED JULY 1, 1959
AND KNOWN AS TRUST NUMBER 23076, HEREAFTER REFERRED TO AS "PARTY
OF THE FIRST PART", AND THRALL ENTERPRISES, INC., HEREAFTER
REFERREL TS AS "PARTY OF THE SECOND PART", WHICH PROVIDES AS
FOLLOWS:

THE PARTY OF THE FIRST PART HEREBY RESERVES TO ITSELF, ITS

SUCCESSORS AND ASSIGNS, SUCH RIGHT OF WAY AND EASEMENTS AS MAY
BE NECESSARY OR-CONVENIENT FOR THE PURPOSE OF ERECTING,
CONSTRUCTING, MAINTA!NING AND OPERATING UTILITY SERVICES, OVER,
ACROSS UNDER AND THROWGH THE SUBJECT REAL ESTATE IN THE
DESIGNATED SETBACK AREAS RETWEEN THE BUILDING LINES (DESIGNATED
ON THE PLAT OF SUBDIVISION'AND/OR IN THE CITY OF OAK FOREST
ORDINANCES) AND THE PROPERTY LINES INCLUDING PUBLIC SERVICE WIRING
AND CONDUITS FOR LIGHTING, POWER AND TELEPHONE, GAS LINES,
SANITARY SEWER, STORM SEWER, ANDWATER AND THE PARTY OF THE
FIRST PART SHALL HAVE THE RIGHT TO AGSIGN ITS INTEREST IN OR GRANT
RIGHT OF WAY EASEMENTS TO OTHERS TC'CARRY OUT THIS PURPOSE. ANY
CONTRACT FOR THE LAYING OF SUCH LINES, WIRES, CONDUITS, PIPES OR
SEWERS SHALL ALSO PROVIDE THAT THE SUBJECT REAL ESTATE BE
RESTORED TO THE SAME CONDITION IT WAS IN PRIOR TO THE DOING OF
SUCH WORK.
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