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THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF LEASES
AND RENTS AND FIXTURE FILING (this “Mortgage”), made as of the 4th day of August,
2004, by ELSTON DEVELOPMENT L.L.C., a Delaware limited liability company, having its
principal place of business at 2222 North Elston Avenue, Chicago, [llinois 60614 ("*Mortgagor™),
to CAPLEASE, LP, a Detaware limited partnership, having its principal place of business at 110
Maiden Lane, 36th Floor, New York, New York 10005 (“Mortgagee”).

WITNESSETH:

This"Mortgage is also a Security Agreement and financing statement under the Uniform
Commercial Cade of the State of [llinois and in compliance therewith the following information is
set forth:

1. The names-and addresses of the Debtor and Secured Party are:

Debtor: Elston Development L.L.C.
2222 North Elston Avenue
Chicago, lllinois 60614
Attention: Warren Baker

Secured Party: Caplease, LP
.10 Maiden Lane, 36th Floor
Neve X ark, New York 10005
Attention:Michael J. Heneghan

2. The property covered by this Security Agreeiiient 2ad financing statement is described
in the granting clauses hereof.

3. Some or all of the fixtures, equipment and other property described herein is or may
become fixtures,

4. The Debtor is the record owner of the real estate described i cxmbit A attached
hereto and made a part hereof.

To secure the payment of an indebtedness in the principal sum of up to SIXTEEN
MILLION AND 00/100 DOLLARS ($16,000,000), which amount includes the maximum amount that
may be disbursed pursuant to the Second Disbursement (hereinafter defined) (the “Loan”), lawful
money of the United States of America, to be paid with interest according to a certain Mortgage
Note dated the date hereof made by Mortgagor to Mortgagee due March 15, 2025 (the note
together with all replacements, including without limitation the Replacement Note (hereinafter
defined), extensions, renewals or modifications thereof being hereinafter collectively called the
“Note™) and all other sums due hereunder, under the Note and any Other Security Documents
(hereinafter defined) (said indebtedness and interest due under the Note and the Other Notes
(hereinafter defined) and all other sums due hereunder and under the Note, the Other Mortgages
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(hereinafter defined) and the Other Security Documents being hereinafter collectively called the
“Debt”), Mortgagor has mortgaged, given, granted, bargained, sold, aliened, enfeoffed, conveyed,
confirmed, pledged, assigned, and hypothecated and by these presents does hereby mortgage, give,
grant, bargain, sell, alien, enfeoff, convey, confirm, pledge, assign and hypothecate unto Mortgagee
the real property described in Exhibit A attached hereto (the “Premises”) and the buildings,
structures, fixtures, additions, enlargements, extensions, modifications, repairs, replacements and
improvements now or hereafter located thereon (the “Improvements”);

In addition, Mortgagee and Mortgagor have agreed to certain terms and conditions
upon which Mortgagee may, (i) in accordance with the Application for Mortgage Loan dated as of
April 1,2004 by and among Mortgagor, Mortgagee and Warren Baker (the * pplication”), make
additional loais o Mortgagor (the “Other Loans”) relating to that certain Kohl's Department
Stores lease (th< “iKohl’s Lease™) and that certain Harris Trust and Savings Bank lease (the
“Harris [ease™), such sdditional loans to be represented by separate notes (the “Other Notes™'}
and to be secured by s¢purate mortgages (the “Other Mortgages™) on properties adjacent to the
Mortgaged Property, (the “Qiher Mortgaged Properties™) all as contemplated in the Application
and (i) in accordance with Secton 62 of this Mortgage, disburse additional amounts on the Loan to
be evidenced by the Note.

It is the intention of Moitgagor and Mortgagee that the Note and the Other Notes
shall all be secured by this Mortgage anc the-Other Mortgages and that a default under this
Mortgage shall constitute a default under the Cther Mortgages and vice versa.

TOGETHER WITH: all right, title, iniérést and estate of Mortgagor now owned, or
hereafter acquired, in and to the following property, righs /interests and estates (the Premises, the
Improvements together with the following property, righis, intziests and estates being hereinafter
described are collectively referred to herein as the “Mortgagea Property™):

(a) all easements, rights-of-way, strips and gores ol -land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights (including, without limitation, all right, title and interest of Mortgagor ander any reciprocal
easement agreement affecting or pertaining to the Mortgaged Property), and ali-cstates, rights, titles,
interests, privileges, liberties, tenements, hereditaments and appurtenances of any natore whatsoever,
in any way belonging, relating or pertaining to the Premises and the {mprovemnients and the
reversion and reversions, remainder and remainders, and all land lying in the bed of any street, road
or avenue, opened or proposed, in front of or adjoining the Premises, to the center line thereof and
all the estates, rights, titles, interests, dower and rights of dower, curtesy and rights of curtesy,
property, possession, claim and demand whatsoever, both at law and in equity, of Mortgagor of, in

and to the Premises and the Improvements and every part and parcel thereof, with the appurtenances
thereto:

(b) all machinery, equipment, fixtures (including but not limited to all heating, air
conditioning, plumbing, lighting, communications and elevator fixtures) and other property of every
kind and nature, whether tangible or intangible, whatsoever owned by Mortgagor, or in which
Mortgagor has or shall have an interest, now or hereafter located upon the Premises and the

22
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Improvements, or appurtenant thereto, and usable in connection with the present or future operation
and occupancy of the Premises and the Improvements and all building equipment, materials and
supplies of any nature whatsoever owned by Mortgagor, or in which Mortgagor has or shall have
an interest, now or hereafter located upon the Premises and the Improvements, or appurtenant
thereto, or usable in connection with the present or future operation, enjoyment and occupancy of
the Premises and the Improvements (hereinafter collectively called the “Equipment”), including the
proceeds of any sale or transfer of the foregoing, and the right, title and interest of Mortgagor in
and to any of the Equipment which may be subject to any security interests, as defined in the
Uniform Commercial Code, as adopted and enacted by the State or States where any of the
Mortgaged Property is located (the “Uniform Commercial Code™) superior in lien to the lien of
this Mortgaze, In connection with Equipment which is [eased to Mortgagor or which is subject to a
lien or security interest which is superior to the lien of this Mortgage, this Mortgage shall also cover
all right, title and-rterest of Mortgagor in and to all deposits, and the benefit of all payments now or
hereafter made with respect to such Equipment;

(c) ail avards or payments, including interest thereon, which may heretofore and
hereafter be made with respect t the Mortgaged Property, whether from the exercise of the right of
eminent domain or condemnation (including but not limited to any transfer made in lieu of or in
anticipation of the exercise of said rights), or for a change of grade, or for any other injury to or
decrease in the value of the Mortgaged Froverty;

(d)  all right, title and interestof Mortgagor in and to the Ground Lease dated as
of August 15, 2002, as amended by that certain-First Amendment to Lease (including, without
limitation, all guarantees thereof) (as it may be ani¢nded from time to time, the “Lease”) between
Mortgagor, as lessor, and Best Buy Stores, L.P.;-4 Delaware limited partnership, as lessee
(“Lessee™) and all other leases and subleases (inctuding without limitation, all guarantees thereof)
and other agreements affecting the use, enjoyment or ocpupancy of the Premises and the
Improvements heretofore or hereafter entered into (the “Qther Leases™) (including any use or
occupancy arrangements created pursuant to Section 365(d) of Title 11 of the United States Code
(the “Bankruptcy Code™) or otherwise in connection with the comme acement or continuance of
any bankruptcy, reorganization, arrangement, insolvency, dissolution: ‘eceivership or similar
proceedings, or any assignment for the benefit of creditors, in respect of any (enant or occupant of
any portion of the Premises and the Improvements) and all income, rents, 15s1¢s, profits and
revenues (including all oil and gas or other mineral royalties and bonuses) from the Fremises and
the Improvements (the “Rents™) (including any payments received pursuant to Secti0ii302(b) of
the Bankruptcy Code or otherwise in connection with the commencement or continuance of any
bankruptcy, reorganization, arrangement, insolvency, dissolution, receivership or similar
proceedings, or any assignment for the benefit of creditors, in respect of any tenant or occupant of
any portion of the Premises and the Improvements and all claims as a creditor in connection with
any of the foregoing) and all proceeds from the sale, cancellation, surrender or other disposition of

the Lease and the Other Leases and the right to receive and apply the Rents to the payment of the
Debt:

(e) Mortgagor’s interest in any insurance policies covering the Premises and the
Improvements, including, without limitation, that certain lease enhancement insurance policy dated
on or about the date hereof and issued by Lexington Insurance Company in connection with this

-3-
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Loan (the “Lease Enhancement Policy”), all proceeds thereof and any unearned premiums on any
insurance policies covering the Mortgaged Property (including, without limitation, the Lease
Enhancement Policy), including, without limitation, the right to receive and apply the proceeds of
any insurance, judgments, or settlements made in lieu thereof, for damage to the Mortgaged
Property or any part thereof;

(f) the right, in the name and on behalf of Mortgagor, to appear in and defend
any action or proceeding brought with respect to the Mortgaged Property and to commence any
action or proceeding to protect the interest of Mortgagee in the Mortgaged Property or any part
thereof’

(g} all franchises, trade names, trademarks, symbols, service marks, books,
records, plans‘and-specifications, contracts, licenses, approvals, consents, subcontracts, service
contracts, managenicut contracts, permits and other agreements of any nature whatsoever now or
hereafter obtained oresiter2d into by Mortgagor, or any managing agent of the Mortgaged Property
on behalf of Mortgagor, with respect to the use, occupation, development, construction and/or
operation of the Mortgaged Ploperty or any part thereof or the activities conducted thereon or
therein, or otherwise pertaining<o the Mortgaged Property or any part thereof;

(h} all accounts recevable, contract rights, interests, estate or other claims, both
in law and in equity, which Mortgagor now.1as or may hereafter acquire in the Mortgaged Property
or any part thereof, and all reserve accouiits, accounts for the deposit, collection and/or
disbursement of Rents and other accounts now-or hereafter in existence with respect to the Loan,
including, without limitation, that certain account foi' <ne payment of Rents to Mortgagee described
in Paragraph [4(a) of the Assignment of Lease and Rénts delivered to Mortgagee by Mortgagor on
the date hereof and all interest reserve accounts, borrower reserve accounts and replacement reserve
accounts provided for under any documentation entered iito. or delivered by Mortgagor in
connection with the Loan; and

(i) all rights which Mortgagor now has or may  hereafter acquire, to be
indemnified and/or held harmless from any liability, loss, damage, coct\or expense (including,
without limitation, attorneys’ fees and disbursements) relating to the Mortgzgec Property or any
part thereof.

TO HAVE AND TO HOLD the above granted and described Mortgaged Property
unto and to the use and benefit of Mortgagee, and the successors and assigns of Mortgagee,
forever.

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Mortgagor shall well and truly pay to Mortgagee the Debt at the time and in the manner provided in
the Note, the Other Notes, this Mortgage and the Other Mortgages and shall well and truly abide by
and comply with each and every covenant and condition set forth herein and in the Note and the

Other Notes in a timely manner, these presents and the estate hereby granted shall cease, terminate
and be void.
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AND Mortgagor represents and warrants to and covenants and agrees with
Mortgagee as follows:

Part1

General Provisions

1. Payment of Debt and Incorporation of Covenants, Conditions and
Agreements. Mortgagor will pay the Debt at the time and in the manner provided in the Note and
the Other Notes and in this Mortgage and the Other Mortgages. All the covenants, conditions and
agreements contained in (a) the Note (b) all and any of the documents other than the Note or this
Mortgagenow or hereafter executed by Mortgagor and/or others and by or in favor of Mortgagee,
which evidences; secures or guarantees all or any portion of the payments due under the Note or
otherwise is exenuted and/or delivered in connection with the Note and Mortgage (the “Other
Security Documents "}, are hereby made a part of this Mortgage to the same extent and with the
same force as if fully settorth herein.

2. Warrantw of Title. Mortgagor warrants that Mortgagor has good and
marketable title to the Mortgaged Property and has the right to mortgage, give, grant, bargain, sell,
alien, enfeoff, convey, confirm, pledge; i=ase, assign and hypothecate the same and that Mortgagor
possesses an indefeasible fee estate in the Premises and the Improvements subject to the Lease and
that it owns the Mortgaged Property fré: and clear of all liens, encumbrances and charges
whatsoever except for the Lease and those ex‘eptions shown in the title insurance policy insuring
the lien of this Mortgage. Mortgagor shail forevér warrant, defend and preserve such title and the
validity and priority of the lien of this Mortgage and_shall forever warrant and defend the same to
Mortgagee against the claims of all persons whomsoever;

_ 3. Insurance. (a) The Mortgaged Proper’y saall at all times during the entire
term of this Mortgage be insured for the mutual benefit of Mortgagor and Mortgagee against loss
or damage by any peril covered by a standard “all risk of physical l0ss” insurance policy, or,
where Lessee is required to maintain insurance, with such insurance as is reguired to be maintained
by Lessee pursuant to the terms of the Lease (provided, if the Lease permits Lessee to self-insure,
Mortgagee may require no insurance during the period that Lessee shall he self-insuring the
Mortgaged Property so long as the Lessee maintains a net worth of at least $103,900,000 and a
long-term debt rating of “BBB™ or better, as rated by Standard & Poor’s Rating Services, a
division of McGraw-Hill Companies, or “Baa” or better, as rated by Moody’s Investor Service,
Inc.), or in the event that the Lease is no longer in effect, as otherwise required by Mortgagee.
Unless Mortgagee shall have otherwise agreed, such insurance, whether provided by Mortgagor or
Lessee, shall be in an amount (i) equal to at least the then full replacement cost of the Improvements
and Equipment, without deduction for physical depreciation (and contain an appropriate
“Replacement Cost Endorsement” with waiver of depreciation) and with a deductible no greater
than $5,000.00, and (ii) such that the insurer would not deem Mortgagor a co-insurer under said
policies. The policies of insurance carried in accordance with this Paragraph 3 (the “Policies” )
shall be paid annually in advance.
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(a)  Unless the Policies described in this Paragraph 3(b) are being provided by
Lessee in accordance with the provisions of Paragraph 3(a) herein, Mortgagor, at its sole cost and
expense, for the mutual benefit of Mortgagor and Mortgagee, shall also obtain and maintain during
the entire term of this Mortgage the following Policies:

(1) Flood insurance if any part of the Mortgaged Property is located in
an area identified by the Federal Emergency Management Agency as an area having special flood
hazards and in which flood insurance has been made available under the National Flood Insurance
Act of 1968 (and any successor act thereto) in an amount at least equal to the outstanding principal
amount of the Note or the maximum limit of coverage available with respect to the Improvements
and Equiprient under said Act, whichever is less.

(i)  Comprehensive public liability insurance, including broad form
property damage, y'anket contractual and personal injuries (including death resulting therefrom)
coverages.

(ii) ( kental Joss insurance in an amount equal to the aggregate annual
amount of all rents and additional rents payable under the Lease, such rental loss insurance to cover
rental losses for a period of at least two years after the date of the fire or casualty in question,
irrespective of whether the Lease has béen terminated during that two-year period, or, in the event
the Lease is no longer in effect, as requircd’by Mortgagee. Mortgagor shall not, without the prior
written consent of Mortgagee, amend the LLeas¢ 1o reduce the amounts and/or types of insurance
required to be maintained under the Lease orwsive any provision of the Lease to reduce such
amounts and/or types of insurance.

(iv)  Insurance against loss or ¢arn2ge from explosion of steam boilers,
air conditioning equipment, high pressure piping, machinery and equipment, pressure vessels or
similar apparatus now or hereafter installed in the Improvements:

(v)  Comprehensive public liability insurance Tor personal injury, bodily
injury or death, and damage to property of third persons occurring on or about the Common Areas
(as defined in the Lease), having limits of liability of not less than One Millicn no/100 Dollars
($1,000,000.00) combined single limit, with an excess umbrella liability policy 27 not less than
$10,000,000, naming Tenant and Mortgagee as additional Insureds and as otherwise required under
the Lease,

(vi)  “All risk” property insurance insuring ninety-five percent (95%) of
the full insurable replacement cost of the Common Areas and as otherwise required under the
Lease.

(vii)  Such other insurance as may from time to time be reasonably
required by Mortgagee in order to protect its interests.

(b)  All Policies if and to the extent required by Mortgagee (i) shall be issued by
an insurer rated at least “A” by the Rating Agencies that is satisfactory to Mortgagee, (ii) shall
contain the standard New Y ork mortgagee or equivalent non-contribution clause naming Mortgagee

-6-
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as the person to which all payments made by such insurance company shall be paid, (iii) shall be
maintained throughout the term of this Mortgage without cost to Mortgagee, (iv) shall be delivered
to Mortgagee, (v) shall contain such provisions as Mortgagee deems reasonably necessary or
desirable to protect its interest including, without limitation, endorsements providin g that neither
Mortgagor, Mortgagee nor any other party shall be a co-insurer under said Policies and that
Mortgagee shall receive at least thirty (30) days prior written notice of any modification or
cancellation, and (vi) shall be satisfactory in form and substance to Mortgagee and shall be
approved by Mortgagee as to amounts, form, risk coverage, deductibles, loss payees and insureds.
The premiums for such Policies (the “Insurance Premiums™) shall be paid as the same become
due and payable. Not later than thirty (30) days prior to the expiration date of each of the Policies,
Mortgagor-w1il deliver to Mortgagee satisfactory evidence of the renewal of each Policy.

() If the Mortgaged Property shall be damaged or destroyed, in whole or in
part, by fire or othei <asualty, Mortgagor shall give prompt notice thereof to Mortgagee. Mortgagor
shall not settle or adjust-or permit the settlement or adjustment of any insurance claim without
Mortgagee’s prior written'consent. All insurance proceeds required to be applied to restoration and
repair of the Mortgaged Property under the Lease shall be disbursed in accordance with the
provisions of the Lease for such restoration and repair upon such conditions as Mortgagee may
reasonably require and which are ctherwise customary in the locality where the Mortgaged Property
is situated, which conditions shail include, without limitation, the following: (i) no Event of Default,
or event which with notice and/or the passass of time, or both, would constitute an Event of Default
has occurred and remains uncured at the time 5{ such disbursement; (i) the insurer does not deny
liability to any named insured; (iii) the remaining Mortgaged Property continues at all times to
comply with all applicable building, zoning and” sther land use laws and regulations; (iv)in
Mortgagee’s reasonable judgment, the restoration or'repir is practicable and can be completed
within a reasonable period of time following such damagé or destruction, but in no event later than
the date by which completion is required under the Lease; (v) Muartgagor proceeds promptly after
the insurance claims are settled with the restoration or repair; ans (vi) the restoration or repair is
performed in compliance with all applicabic laws, rules and regulatiotis:- All insurance proceeds not
required to be disbursed for repair and restoration of the Mortgaged Pioperty pursuant to the
provisions of the Lease shall be delivered to Mortgagee and may be'rstained and applied by
Mortgagee, after deduction of Mortgagee’s reasonable costs and expenses of collection, toward
payment of the Debt in such priority and proportions as Mortgagee in its disefeiion shall deem
proper (such application to be without any prepayment consideration, except that it an Event of
Default, or an event with notice and/or the passage of time, or both, would constitute @ Event of
Default, has occurred, then such application shall be subject to the Default Prepayment
Consideration (as such term is defined in the Note) computed in accordance with the Note).

(d) Mortgagor shall observe and perform each and every term to be observed or
performed by Mortgagor pursuant to the terms of the Lease Enhancement Policy, including, without
limitation, the terms of the paragraph entitled “Maintenance of Certain Insurance Coverage” under
any such Lease Enhancement Policy. Mortgagor acknowledges Mortgagee’s right under and
pursuant to Paragraph 23 hereof to obtain (either itself or by its agents, servicers, nominees or

attorneys) any insurance required of Mortgagor hereunder should Mortgagor fail to do so as
required hereunder.
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4, Payment of Taxes. etc. (a) All taxes, assessments, water rates and sewer
rents, now or hereafter levied or assessed or imposed against the Mortgaged Property or any part
thereof (the “Taxes”) and all ground rents, maintenance charges, other governmental impositions,
and other charges, including without limitation vault charges and license fees for the use of vaults,
chutes and similar areas adjoining the Premises, now or hereafter levied or assessed or imposed
against the Mortgaged Property or any part thereof (the “Other Charges”) shall be paid on or prior
to the date the same become due and payable. Mortgagor will deliver to Mortgagee, promptly upon
Mortgagee’s request, evidence satisfactory to Mortgagee that the Taxes and Other Charges have
been so paid or are not then delinquent. Mortgagor shall not suffer and shall promptly cause to be
paid and discharged any lien or charge whatsoever which may be or become a lien or charge against
the Mortgaged Property. Mortgagor shall furnish to Mortgagee or its designee receipts for the
payment of the Taxes and Other Charges prior to the date the same shall become delinquent.

(o) After prior written notice to Mortgagee, Mortgagor, at its own expense, may
contest, or permit to be‘coutested, by appropriate legal proceeding, promptly initiated and conducted
in good faith and with due/diligence, the amount or validity or application in whole or in part of any
of the Taxes or Other Charges, nrovided that (i) Mortgagor is not in default under the Note or this
Mortgage, (ii) Mortgagor is permitted to do so under the provisions of any mortgage or deed of
trust junior in lien to this Mortgage. (iii) such proceeding shall suspend the collection of the Taxes
or Other Charges from Mortgagor and fram the Mortgaged Property, (iv) such proceeding shall be
permitted under and be conducted in accoidance with the provisions of any other instrument to
which Mortgagor is subject and shall not consfitui= a default thereunder, (v) neither the Mortgaged
Property nor any part thereof or interest therein will be in danger of being sold, forfeited,
terminated, canceled or lost, (vi) adequate reserves {ei the payment of the Taxes or Other Charges,
together with all interest and penalties thereon, shall rdve been set aside, and (vii) Mortgagor shall
have furnished to Mortgagee, or caused to be furnishe¢ to-Mortgagee, such security as may be
required in the proceeding, or as may be requested by Mortgages, to insure the payment of any
such Taxes or Other Charges, together with all interest and penaities thereon.

5. Escrow Fund. Mortgagor shall, after an Event &7 Default (unless the tenant
under the Lease is paying such sums directly) or during any period that th= Lease is not in effect, at
the option of Mortgagee or its designee, pay to Mortgagee on the fifteenth day of each calendar
month after notice from Mortgagee (a) one-twelfth of an amount which would b¢ cdfficient to pay
the Taxes payable, or estimated by Mortgagee to be payable, during the next ensulig twelve (12)
months, and (b) one-twelfth of an amount which would be sufficient to pay the Insurance Premiums
due for the renewal of the coverage afforded by the Policies upon the expiration thereof (said
amounts in (a) and (b) above hereinafter called the “Escrow Fund”). The Escrow Fund, if any, and
the payments of interest or principal or both, payable pursuant to the Note, shall be added together
and shall be paid as an aggregate sum by Mortgagor to Mortgagee. Mortgagor hereby pledges to
Mortgagee any and all monies now or hereafter deposited in the Escrow Fund as additional security
for the payment of the Debt. Mortgagee will apply the Escrow Fund to payments of Taxes and
Insurance Premiums required to be made by Mortgagor pursuant to Paragraphs 3 and 4 hereof. If
the amount of the Escrow Fund shall exceed the amounts due for Taxes and Insurance Premiums
pursuant to Paragraphs 3 and 4 hereof, Mortgagee shall, in its discretion, return any excess to
Mortgagor or credit such excess against future payments to be made to the Escrow Fund. In
allocating such excess, Mortgagee may deal with the person shown on the records of Mortgagee to

-8-
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be the owner of the Mortgaged Property. If the Escrow Fund is not sufficient to pay the items set
forth in (a} and (b) above, Mortgagor shall promptly pay to Mortgagee, upon demand, an amount
which Mortgagee shall estimate as sufficient to make up the deficiency. Upon the occurrence of an
Event of Default, Mortgagee may apply any sums then present in the Escrow Fund to the payment
of the following items in any order in its sole discretion:

(i) Taxes and Other Charges;
(ii) [nsurance Premiums;

(i) Interest on the unpaid principal balance of the Note and the Other
Notes;

(iv};  Amortization of the unpaid principal balance of the Note and the
Other Notes;

(v) ( All-other sums payable pursuant to the Note, this Mortgage, the
Other Mortgages and the Othei Security Documents, including, without limitation, advances made
by Mortgagee pursuant to the terms of this Mortgage or the Other Mortgages; or

(vi)  Any excess<o Mortgagor pursuant to the terms of the Borrower
Reserve Agreement dated as of the date hereof Ueitween Mortgagor and Mortgagee.

Until expended or applied as above provided, any amounts in the Escrow Fund shall
constitute additional security for the Debt. The Escrow und shall not constitute a trust fund and
may be commingled with other monies held by Mortgagee./ No earnings or interest on the Escrow
Fund shall be payable to Mortgagor.

6. Condemnation. (a) Mortgagor shall premptly give Mortgagee written
notice of the actual or threatened (of which Mortgagor has actual knc witdge) commencement of
any condemnation or eminent domain proceeding and shall deliver to Moityagee copies of any and
all papers served in connection with such proceedings. Notwithstanding any taking by any public
or quasi-public authority through eminent domain or otherwise (including but o iimited to any
transter made in lieu of or in anticipation of the exercise of such taking), Mortgagor shall continue
to pay the Debt at the time and in the manner provided for its payment in the Note, in tlis Mortgage
and the Other Security Documents and the Debt shall not be reduced until any award or payment
therefor shall have been actually received after expenses of collection and applied by Mortgagee to
the discharge of the Debt. Mortgagee shall not be limited to the interest paid on the award by the
condemning authority but shall be entitled to receive out of the award interest at the rate or rates
provided herein and in the Note. Mortgagor shall cause the award or payment made in any

condemnation or eminent domain proceeding, which is payable to Mortgagor, to be paid directly to
Mortgagee.

(b) Al condemnation awards or payments required to be applied to restoration
and repair of the Mortgaged Property under the Lease shall be disbursed in accordance with the
provisions of the Lease. All condemnation awards or payments not required to be disbursed for
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repair and restoration of the Mortgaged Property pursuant to the provisions of the Lease shall be
delivered to Mortgagee and applied to the reduction or discharge of the Debt whether or not then
due and payable (such application to be without any prepayment consideration, except that if an
Event of Default, or an event with notice and/or the passage of time, or both, would constitute an
Event of Default, has occurred, then such application shall be subject to the Default Prepayment
Consideration computed in accordance with the Note). If the Mortgaged Property is sold, through
foreclosure or otherwise, prior to the receipt by Mortgagee of such award or payment, Mortgagee
shall have the right, whether or not a deficiency judgment on the Note shall have been sought,
recovered or denied, to receive said award or payment, or a portion thereof sufficient to pay the
Debt. Mortgagor shall file and prosecute or cause to be filed and prosecuted its claim or claims for
any such avard or payment in good faith and with due diligence and cause the same to be paid over
to Mortgages, and hereby irrevocably authorizes and empowers Mortgagee, in the name of
Mortgagor or atiiszwise, to collect and receipt for any such award or payment and to file and
prosecute such claitn6r claims, and although it is hereby expressly agreed that the same shall not be
necessary in any event; Mortgagor shall, upon demand of Mortgagee, make, execute and deliver any
and all assignments and cther instruments sufficient for the purpose of assigning any such award
or payment to Mortgagee, frec 2nd clear of any encumbrances of any kind or nature whatsoever.

7. The Lease. (a) Mortgagor, by this Mortgage and the Assignment of Lease
and Rents of even date herewith, has abselutely and unconditionally assigned to Mortgagee, all of
Mortgagor’s right, title and interest in the 122se, the Other Leases and the Rents, it being intended
by Mortgagor that this assignment constitites a present, absolute assignment. Mortgagor
represents to Mortgagee that (i) the Lease is in-fv!i-force and effect, (i) a true and correct copy of
the Lease as amended to the date hereof has been d¢livered to Mortgagee, (iii) neither Mortgagor
nor Lessee is in default under any of the terms, tovenants or conditions of the Lease,
(iv) Mortgagor has not delivered to, or received from the i essee any notice of default under the
Lease and (v) all rents payable under the Lease, including all additional rent, have been paid in full.

(a) Mortgagor agrees with Mortgagee that Mortgagor (i) shall observe and
perform all the obligations imposed upon the lessor under the Lease ard shall not do or permit to
be done anything to impair the value of the Lease as security for the Debt:\(ii) shall promptly send
copies to Mortgagee of all notices of default which Mortgagor shall send Or ruceive thereunder;
(ii1) shall enforce all of the material terms, covenants and conditions contained in the'Lcase upon the
part of the Lessee thereunder to be observed or performed, short of termination ticfe of; (iv) shall
not execute any other assignment of lessor’s interest in the Lease; (v) shall not alter. modify or
change the terms of the Lease without the prior consent of Mortgagee, or cancel or terminate the
Lease or accept a surrender thereof or convey or transfer or suffer or permit a conveyance or
transfer of the premises demised by the Lease or of any interest therein so as to effect a merger of
the estates and rights of, or termination or diminution of the obligations of Lessee thereunder;
(vi) shall not alter, modify or change the terms of any guaranty of the Lease or cancel or terminate
any such guaranty without the prior consent of Mortgagee; (vii) shall not consent to any assignment
of or subletting under the Lease not in accordance with the Lease terms, without the prior written
consent of Mortgagee; (viii) upon request of Mortgagee, shall request and use reasonable efforts to
obtain, an estoppel certificate from the Lessee in substantially the form required by the Lease or if
not so required, in form and substance reasonably satisfactory to Mortgagee; and (ix) shall execute
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and deliver at the request of Mortgagee all such further assurances, confirmations and assignments
in connection with the Mortgaged Property as Mortgagee shall from time to time require.

8. Maintenance of Mortgaged Property. The Mortgaged Property shall be
maintained in a good and safe condition and repair. The Improvements and the Equipment shall not
be removed, demolished or materially altered (except for normal replacement of the Equipment or as
otherwise permitted under the Lease) without the consent of Mortgagee. Mortgagor shall cause the
Mortgaged Property to be in compliance with all laws, orders and ordinances affecting the
Mortgaged Property, or the use thereof. Mortgagor shall cause any part of the Mortgaged Property
which may be destroyed by any casualty, or become damaged, worn or dilapidated or which may be
affected by any proceeding of the character referred to in Paragraph 6 hereof to be promptly
repaired, replaced or rebuilt, unless the Lease is then in effect, in which case such repair,
replacement oi rebuilding shall be made to the extent required under the Lease. Mortgagor shall
not initiate, join iti;g7guiesce in, or consent to any change in any private restrictive covenant, zoning
law or other public or.private restriction, limiting or defining the uses which may be made of the
Mortgaged Property or anv.part thereof. If under applicable zoning provisions the use of all or any
portion of the Mortgaged Property is or shall become a nonconforming use, Mortgagor will not
cause or permit such nonconforming use to be discontinued or abandoned without the express
written consent of Mortgagee.

9. Transfer or Encuipbrance of the Mortgaged Property. (a) Mortgagor
acknowledges that Mortgagee has examined and-relied on the creditworthiness and experience of
Mortgagor in owning and operating properties-such as the Mortgaged Property and Other
Mortgaged Properties in agreeing to make the i-ozn and Other Loans, and that Mortgagee will
continue to rely on Mortgagor’s ownership of the Mortgaged Property and Other Mortgaged
Properties as a means of maintaining the value of the Mortgaged Property and the Other Mortgaged
Properties as security for repayment of the Debt. Mortgagor acrnowledges that Mortgagee has a
valid interest in maintaining the value of the Mortgaged Fropirty and the Other Mortgaged
Properties so as to ensure that, should Mortgagor default in the repayment of the Debt, Mortgagee
can recover all or a portion of the Debt by a sale of the Mortgagd Croperty and the Other
Mortgaged Properties. Mortgagor shall not, without the prior written censent of Mortgagee, sell,
convey, alienate, mortgage, encumber, pledge or otherwise transfer the Mortgaged Property or any
Other Mortgaged Property or any part thereof or any interest therein or any - dizect or indirect
interest in Mortgagor, or permit the Mortgaged Property or any Other Mortgaged Property or any
part thereof or any interest therein or any direct or indirect interest in Mortgagor o be sold,
conveyed, alienated, mortgaged, encumbered, pledged or otherwise transferred.

(a) A sale, conveyance, alienation, mortgage, encumbrance, pledge or transfer
within the meaning of this Paragraph 9 shall be deemed to include, without limitation, (i) an
installment sales agreement wherein Mortgagor agrees (o sell the Mortgaged Property or any Other
Mortgaged Properties or any part thereof for a price to be paid in installments; (ii) an agreement by
Mortgagor leasing all or a substantial part of the Mortgaged Property or any Other Mortgaged
Property for other than actual occupancy by a space tenant thereunder or a sale, assignment or other
transfer of, or the grant of a security interest in, Mortgagor’s right, title and interest in and to the
Lease, the Kohl’s Lease or the Harris Lease or any Rents; (iii) any divestiture of Mortgagor’s title
or any interest therein in any manner or way, whether voluntary or involuntary, or any merger,
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consolidation, dissolution or syndication affecting Mortgagor; (iv) if Mortgagor, any person or
entity guaranteeing payment of the Debt or any portion thereof or performance by Mortgagor of
any of the terms of this Mortgage (a “Guarantor™), or any general partner or managing member of
Mortgagor or Guarantor is a corporation, the voluntary or involuntary sale, conveyance or transfer
of any of such corporation’s stock (or any stock or other interests of any corporation or entity
directly or indirectly controlling such corporation, by operation of law or otherwise) or the creation
or issuance of new stock in one or a series of transactions by which an aggregate of more than 10%
of such corporation’s stock shall be vested in a party or parties who are not now stockholders or
any change in the control of such corporation directly or indirectly; and (v) if Mortgagor, any
Guarantor or any general partner or managing member of Mortgagor or any Guarantor is a limited
or general parinership, joint venture or limited liability company, the change, removal, resignation or
addition of a-general partner, managing partner, limited partner, joint venturer or member or the
transfer of any parmership interests of any general partner, managing partner or limited partner or
the transfer of any-irierests of any joint venturer or member (or any interests of any entity directly
or indirectly controlling stuch partner, joint venturer or member, by operation of law or otherwise).

(b)  Mortgagzeshall not be required to demonstrate any actual impairment of its
security or any increased risk of default hereunder in order to declare the Debt immediately due and
payable upon Mortgagor’s sale, conveyance, alienation, mortgage, encumbrance, pledge or transfer
of the Mortgaged Property or any Other-Mortgaged Property without Mortgagee’s consent. This
provision shall apply to every sale, conveyance, alienation, mortgage, encumbrance, pledge or
transfer of the Mortgaged Property or any otier Mortgaged Property regardless of whether
voluntary or not, or whether or not Mortgagee-has consented to any previous sale, conveyance,
alienation, mortgage, encumbrance, pledge or transrer of the Mortgaged Property or any Other
Mortgaged Property.

(c) Mortgagee’s consent to a sale, Conveyance, alienation, mortgage,
encumbrance, pledge or transfer of the Mortgaged Property atid <he Other Mortgaged Properties
shall not be deemed to be a waiver of Mortgagee’s right to requirz-such consent to any future
occurrence of same. Any sale, conveyance, alienation, mortgage, encunibraiice, pledge or transfer of
the Mortgaged Property and the Other Mortgaged Properties made‘in' contravention of this
Paragraph 9 shall be null and void and of no force and effect.

(d)  Mortgagor agrecs to bear and shall pay or reimburse Mortgazec on demand
for all reasonable expenses (including, without limitation, reasonable attorneys’ fees and
disbursements, title search costs and title insurance endorsement premiums) incurred by Mortgagee
in connection with the review, approval and documentation of any such sale, conveyance, alienation,
mortgage, encumbrance, pledge or transfer.

{¢)  Mortgagee’s consent to the sale or transfer of the Mortgaged Property and
the Other Mortgaged Properties will not be unreasonably withheld after consideration of all relevant
factors, provided that:

(i) no Event of Default or event which with the giving of notice or the
passage of time would constitute an Event of Default shall have occurred and remain uncured;
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(it)  the proposed transferee (“Transferee™) shall be a reputable entity or
person of good character, creditworthy, with sufficient financial worth considering the obligations
assumed and undertaken, as evidenced by financial statements and other information reasonably
requested by Mortgagee and shall comply in all respects with the provisions set forth in Paragraph
20 of this Mortgage and all other applicable criteria of the Rating Agencies after a Secondary
Market Transaction (as hereinafter defined);

(i) Mortgagee shall have received evidence satisfactory to Mortgagee
that all required approvals, if any, to such sale or transfer shall have been obtained, including,
without limitation, approvals required under the Lease, the Harris Lease, the Kohl’s Lease or the
Lease Enhzncement Policy;

(iv)  After a Secondary Market Transaction, Mortgagee shall have
received evidence in writing from the Rating Agencies to the effect that such transfer will not result
in a re-qualification, reduztion or withdrawal of any rating initially assigned or to be assigned in a
Secondary Market Transzction (as hereinafter defined). The term “Rating Agencies” as used
herein shall mean any of Staid-ud & Poor’s Ratings Group, Moody’s Investors Service, Inc. and
Fitch, Inc. or any other nationaily-reeognized statistical rating agency which has been approved by
Mortgagee and which is then rating the securities or certificates issued in connection with the
Secondary Market Transaction;

(v) Mortgagee sha'i ave received such legal opinions as may be
requested by Mortgagee or any Rating Agency aftciia Secondary Market Transaction in connection
with such sale or transfer;

(vi)  the Transferee shall have‘erecuted and delivered to Mortgagee an
assumption agreement in form and substance acceptabls to Mortgagee, evidencing such
Transferee’s agreement to abide and be bound by the terms of'the Note, the Other Notes, this
Mortgage, the Other Mortgages and the Other Security Documesits, together with such title
insurance endorsements as may be reasonably requested by Mortgagee; and

(vii)  Mortgagee shall have received an assumption fee equal to one
percent (1%) of the then unpaid principal balance of the Note and the Other Notes i% addition to the
payment of all costs and expenses incurred by Mortgagee in connection with such assumption
(including reasonable attorneys’ fees and costs).

{f) Notwithstanding anything to the contrary herein, in the event of any transfer
by Mortgagor of all or any portion of the Mortgaged Property or any Other Mortgaged Properties
or any interest therein (whether or not such transfer shall have been approved by Mortgagee), such
transferee shall be automatically deemed to have assumed all the obli gations of the Insured Owner
(as such term is defined in the Lease Enhancement Policy) under the Lease Enhancement Policy,
including any application submitted in connection therewith, without the need for any further
agreement or documentation,
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(g)  After any transfer, the Borrower and any guarantor of Borrower’s
obligations hereunder shall be released from their respective obligations under the Loan Documents
that accrue after the effective date of such transfer.

(h)  Notwithstanding anything to the contrary set forth herein, transfers of direct
or indirect ownership interests in the Mortgagor shall be permitted without restriction so long as,
after giving effect to such transfer, Warren Baker (or the then wife of Warren Baker) or any estate
planning entity created for estate planning purposes of Warren Baker owns directly or indirectly
51% or more of the ownership interests in the Mortgagor and in the manager of the Mortgagor.

10.  Estoppel Certificates. After request by Mortgagee, Mortgagor shall within
ten (10} busipess days furnish Mortgagee with a statement, duly acknowledged and certified, setting
forth (i) the ameun: of the original principal amount of the Note, (ii) the unpaid principal amount of
the Note, (iii) the vt of interest of the Note, (iv) the date installments of interest and/or principal
were last paid, (v} any-0ffiets or defenses to the payment of the Debt, if any, and (vi) that the Note
and this Mortgage are vlid, legal and binding obligations and have not been modified or if
modified, giving particulars ¢t such modification.

Il. Changes inthe Laws Regarding Taxation. If any law is enacted or adopted
or amended after the date of this Mongase which deducts the Debt from the value of the Mortgaged

Property for the purpose of taxation or wlich imposes a tax, either directly or indirectly, on the
Debt or Mortgagee’s interest in the Mortgaged ©roperty, Mortgagor will pay such tax, with interest
and penalties thereon, if any. In the event Mortgagee is advised by counsel chosen by it that the
payment of such tax or interest and penalties by Mortgagor would be unlawful or taxable to
Mortgagee or unenforceable or provide the basis fora defense of usury, then in any such event,
Mortgagee shall have the option, by written notice of not l<ss than ninety (90) days, to declare the
Debt immediately due and payable and such pre-payment of th< Debt shall be without fee, premium
or penalty.

2. No Credits on Account of the Debt. Mortgagoi'vil!'not claim or demand or
be entitled to any credit or credits on account of the Debt for any part.of the Taxes or Other
Charges assessed against the Mortgaged Property, or any part thereof, and nb deduction shall
otherwise be made or claimed from the assessed value of the Mortgaged Propeity, or any part
thereof, for real estate tax purposes by reason of this Mortgage or the Debt. Ir ine event such
claim, credit or deduction shall be required by law, Mortgagee shall have the Option. Dy written
notice of not less than ninety (90) days, to declare the Debt immediately due and payable.

13. Documentary Stamps. If at any time the United States of America, any State
thereof or any subdivision of any such State shall require revenue or other stamps to be affixed to
the Note or this Mortgage, or impose any other tax or charge on the same, Mortgagor will pay for
the same, with interest and penalties thereon, if any.

14, Usury Laws. This Mortgage and the Note are subject to the express
condition that at no time shall Mortgagor be obligated or required to pay interest on the Debt at a
rate which could subject Mortgagee to either civil or criminal liability as a result of being in excess
of the maximum interest rate which Mortgagor is permitted by law to contract or agree to pay. If by
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the terms of this Mortgage or the Note, Mortgagor is at any time required or obligated to pay
interest on the Debt at a rate in excess of such maximum rate, the rate of interest under the same
shall be deemed to be immediately reduced to such maximum rate and the interest payable shall be
computed at such maximum rate and all previous payments in excess of such maximum rate shall
be deemed to have been payments in reduction of the principal and not on account of the interest
due hereunder.

I5.  Books and Records. Mortgagor and Guarantors, if any, shall keep adequate
books and records of account in accordance with generally accepted accounting principles
consistently applied and furnish to Mortgagee: (a) an annual operating statement of the Mortgaged
Property; {0) an annual balance sheet and profit and loss statement of Mortgagor, and of any
Guarantor, prepared by or, if required by Mortgagee, audited and certified by, a certified public
accountant acceptuble to Mortgagee within one hundred twenty (120) days after the close of each
fiscal year; and (¢ such annual balance sheets and profit and loss statements and other financial
statements as may, fiori time to time, be required by Mortgagee. Mortgagor shall provide
Mortgagee with such add:tional financial or management information as Mortgagee may request,
provided that any such additidnal information with respect to the Lessee or the Mortgaged Property
is available to Mortgagor pursuant to-the terms and provisions of the Lease.

16.  Performance aue”Enforcement of Other Agreements. Mortgagor shall
observe and perform each and every tetin'to be observed or performed by Mortgagor and shall
enforce each and every term required to be otseryed or performed by any other party pursuant to
the terms of any agreement or recorded instrusiient affecting or pertaining to the Mortgaged
Property, including, without limitation, any reciproca! easement, operating or similar agreement, and
if Mortgagor shall fail to so observe, perform and enforc2 any such terms, Mortgagee and Servicer
and their agents, employees, contractors, engineers, architects and other representatives shall have

the right to so observe, perform and enforce such terms.

I7. Further Acts, etc. Mortgagor will, at the ¢0st-of Mortgagor, and without
expense to Mortgagee, do, execute, acknowledge and deliver all and eviry such further acts, deeds,
conveyances, mortgages, assignments, notices of assignment, transfors and assurances as
Mortgagee shall, from time to time in its reasonable discretion, require, fcr the better assuring,
conveying, assigning, transferring, and confirming unto Mortgagee the property’ anda rights hereby
mortgaged, given, granted, bargained, sold, aliened, enfeoffed, conveyed, coniiimed, pledged,
assigned and hypothecated or intended now or hereafter so to be, or which Mortgagorinay be or
may hereafter become bound to convey or assign to Mortgagee, or for carrying out the intention or
facilitating the performance of the terms of this Mortgage or for filing, registering or recording this
Mortgage. Mortgagor, on demand, will execute and deliver and hereby authorizes Mortgagee to
execute in the name of Mortgagor or without the signature of Mortgagor to the extent Mortgagee
may lawfully do so, one or more financing statements, chattel mortgages or other instruments, to
evidence more effectively the security interest of Mortgagee in the Mortgaged Property. Mortgagor
grants to Mortgagee an irrevocable power of attorney coupled with an interest for the purpose of,
after the occurrence and during the continuance of an Event of Default, exercising and perfecting
any and all rights and remedies available to Mortgagee at law and in equity, including, without
limitation, such rights and remedies available to Mortgagee pursuant to this Paragraph 17.
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18.  Recording of Mortgage, etc. Mortgagor forthwith upon the execution and
delivery of this Mortgage and thereafter, from time to time, will cause this Mortgage, and any
security instrument creating a lien or security interest or evidencing the lien hereof upon the
Mortgaged Property and each instrument of further assurance to be filed, registered or recorded in
such manner and in such places as may be required by any present or future law in order to publish
notice of and fully to protect the lien or security interest hereof upon, and the interest of Mortgagee
in, the Mortgaged Property. Mortgagor will pay all filing, registration or recording fees, and all
expenses incident to the preparation, execution and acknowledgment of this Mortgage, any
mortgage supplemental hereto, any security instrument with respect to the Mortgaged Property and
any instrument of further assurance, and all federal, state, county and municipal, taxes, duties,
imposts, assessments and charges arising cut of or in connection with the execution and delivery of
this Mortgagz, any mortgage supplemental hereto, any security instrument with respect to the
Mortgaged Preperty or any instrument of further assurance, except where prohibited by law so to
do. Mortgagor siati hold harmless and indemnify Mortgagee, its successors and assigns, against
any lability incurred by season of the imposition of any tax on the making and recording of this
Mortgage.

19. Prepaynient.. The Debt may or shall, as the case may be, be prepaid in
accordance with the terms of Sectians 25, 26 and 27 hereof and, if permitted by the Note, the Debt
may be prepaid in accordance with the rirms thereof.

20.  Single Purpose Eniity/Separateness. Mortgagor hereby represents and
warrantis to, and covenants with, Mortgagee thatas-of the date hereof and until such time as the Debt
shall be paid in full:

(@)  The purpose for which Mortgagor is-organized shall be limited solely to
(i) owning, holding, selling, leasing, transferring, exchanging, operating and managing the
Mortgaged Property and the other properties related to the Kohi’s/1ease and the Harris Lease (the
“Other Mortgaged Properties™), (ii) entering into the Loan and tie Gther Loans with Mortgagee,
(iii) refinancing the Mortgaged Property and the Other Mortgaged Properies in connection with a
permitted repayment of the Loan or the Other Loans and (iv) transacting any and all lawful business
for which Mortgagor may be organized under its constitutive law that is incident, necessary and
appropriate to accomplish the foregoing.

Mortgagor does not own and will not own any asset or property othe! than (i) the
Mortgaged Property and the Other Mortgaged Properties, and (ii) incidental personal property

necessary for the ownership or operation of the Mortgaged Property and the Other Mortgaged
Properties.

(b)  Mortgagor will not engage in any business other than the ownership,
management and operation of the Mortgaged Property and the Other Mortgaged Properties and
Mortgagor will conduct and operate its business as presently conducted and operated. Mortgagor
shall not pledge its assets for the benefit of any other person or entity, other than with respect to the
Loan and the Other Loans.
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(c)  Mortgagor will not enter into any contract or agreement with any affiliate of
Mortgagor, any constituent party of Mortgagor, any Guarantor or any affiliate or constituent party
of Guarantor, except upon terms and conditions that are intrinsically fair, commercially reasonable
and substantiatly similar to those that would be available on an arms-length basis with unaffiliated
third parties. Mortgagor will allocate fairly and reasonably any overhead expenses that are shared
with an affiliate, including paying for office space and services performed by any employee of an
affiliate.

(d)  Mortgagor will not incur any indebtedness, secured or unsecured, direct or
indirect, absotute or contingent (including guaranteeing any obligation) other than (i) the Debt or
(ii) unsecpied trade and operational debt customarily payable within 60 days incurred in the
ordinary course of business with trade creditors and in amounts as are normal and reasonable under
the circumstances~ No indebtedness other than the Loan and the Other Loans may be secured
(subordinate or pai assu) by the Mortgaged Property.

(e) Mearigagor has not made and will not make any loans or advances to any
third party (including any affiiiate.or constituent party of Mortgagor, any Guarantor or any affiliate
or constituent party of Guarantor), and shall not acquire obligations or securities of its affiliates or
any constituent party and shall not hold evidence of indebtedness issued by any other person or
entity (other than cash and investmeni-gcade securities).

() Mortgagor is and will rzmiain solvent and Mortgagor will pay its debts and
liabilities (including, as applicable, shared persomnzt and overhead expenses) from its assets as the
same shail become due and payable.

(g)  Mortgagor has done or causcd to be dene and will do all things necessary to
observe organizational formalities and preserve its existence; and Mortgagor will not, nor will
Mortgagor permit any constituent party or Guarantor to amernd. inodify or otherwise change the
partnership certificate, partnership agreement, articles of incorporation and bylaws, operating
agreement, trust or other organizational documents of Mortgagor or such constituent party or
Guarantor in any manner that would affect the single purpose or barkruptcy remoteness of
Borrower without the prior written consent of Mortgagee.

(h) Mortgagor will maintain books, records, financial stateriznis and bank
accounts separate from those of its affiliates and any constituent party. Mortgagor’s agseis will not
be listed as assets on the financial statement of any other entity. Mortgagor will file its own tax
returns and will not file a consolidated federal income tax return with any other corporation.

(1) Mortgagor will be, and at all times will hold itself out to the public as, a legal
entity separate and distinct from any other entity (including any affiliate of Mortgagor, any
constituent party of Mortgagor, any Guarantor or any affiliate or constituent party of Guarantor),
shall correct any known misunderstanding regarding its status as a separate entity, shall conduct
business in its own name, shall not identify itself or any of its affiliates as a division or part of the

other and shall maintain and utilize a separate telephone number and separate stationery, invoices
and checks.
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q)] Mortgagor will maintain adequate capital for the normal obligations
reasonably foreseeable in a business of its size and character and in light of its contemplated
business operations.

(k)  Neither Mortgagor nor any constituent party will seek or effect the
dissolution, winding up, sale of assets, liquidation, consolidation or merger, in whole or in part, or
the sale of any material assets, of Mortgagor.

()] Mortgagor will hold all of its assets in its own name and will not commingle
the funds and other assets of Mortgagor with those of any affiliate or constituent party of
Mortgagor;any Guarantor, any affiliate or constituent party of Guarantor or any other person or
entity and will'nint participate in any cash management system with any such party.

(my” < Mortgagor has and will maintain its assets in such a manner that it will not
be costly or difficult ro segregate, ascertain or identify its individual assets from those of any
affiliate or constituent parfyany Guarantor, or any affiliate of any constituent party or Guarantor, or
any other person.

(n)  Mortgagor does not and will not hold itself out to be responsible for the
debts or obligations of any other persen s entity and does not and will not guarantee the debts or
obligations of any other person or entity.

(o) Mortgagor shall not hold sut its credit as being available to satisfy the
obligations of any other person or entity.

(p)  Mortgagor shall maintain a suffictent.number of employees in light of its
contemplated business operations and shall pay the salaries of its own employees from its own
funds.

(@)  Mortgagor shall not form, hold or acquire any sudsidiaries.

() If Mortgagor is a limited partnership or a multiple memblr limited liability
company and its general partner or managing member, respectively, is (i) a corperation whose sole
asset is its interest in Mortgagor or (ii) another limited partnership or multiple fnember limited
liability company with a general partner or managing member, respectively, that is z corporation
whose sole asset is its interest in such general partner or managing member of Mortgagor (each
such corporation an “SPC Party™), each such SPC Party will at all times comply, and will cause
Mortgagor to comply, with each of the representations, warranties, and covenants contained in this
Paragraph 20 as if such representation, warranty or covenant was made directly by such SPC Party.

{s) Mortgagor shall at all times cause there to be at least one duly appointed
member of the board of directors (an “Independent Director”) of Mortgagor (if the Mortgagor is a
corporation) or each SPC Party, (if the SPC is a corporation), reasonably satisfactory to Mortgagee
who is not at the time of such individual’s initial appointment, or at any time while serving as a
director of Mortgagor or each SPC Party, as applicable, and has not been at any time during the
preceding five (5) years (i) a shareholder of, or an officer, director (with the exception of serving as

-18 -




0423310118 Page: 20 of 51

NOFFICIAL COPY

Elston DevelopmeH . Mortgage, Security Agreement, Assignment
of Leases and Rents and Fixture Filing

the Independent Director of Mortgagor or each SPC Party, as applicable), partner or employee of,
Mortgagor or any of its shareholders, subsidiaries or affiliates, (ii) a customer of, or supplier to,
Mortgagor or any of its shareholders, subsidiaries or affiliates, (iii)a person or other entity
controlling or under common control with any such shareholder, partner, supplier or customer, or
(v} a member of the immediate family of any such shareholder, officer, director, partner, employee,
supplier or customer. As used herein, the term “control” means the possession, directly or
indirectly, of the power to direct or cause the direction of the management and policies of a person
or entity, whether through ownership of voting securities, by contract or otherwise.

(t) Mortgagor, if a single member limited liability company or multiple member
limited liabtity company, shall be organized in Delaware and shall at all times cause there to be at
least one duly appointed independent manager (an “Independent Manager”) of Mortgagor
reasonably satisfuciory to Mortgagor who is not at the time of such individual’s initial appointment,
or at any time whiie:serving as a manager of Mortgagor, and has not been at any time during the
preceding five (5) years<(i) a shareholder of, or an officer, director, partner or employee of,
Mortgagor or any of its shareholders, subsidiaries or affiliates, (ii) a customer of, or supplier to,
Mortgagor or any of its sharehalders, subsidiaries or affiliates, (iii) a person or other entity
controlling or under common contro! with any such shareholder, partrer, supplier or customer, or
(iv) a member of the immediate farnily of any such shareholder, officer, director, partner, employee,
supplier or customer. As used hei=io.-the term “control” means the possession, directly or
indirect]y, of the power to direct or cause-t+ direction of the management and policies of a person
or entity, whether through ownership of voting securities, by contract or otherwise.

(u) Mortgagor shall not caus¢-or permit the board of directors/board of
managers of Mortgagor or the SPC Party, as applicaclc. io take any action which, under the terms
of any certificate of incorporation, by-laws, operating agréernent or any voting trust agreement with
respect to any common stock, requires the vote of the boare of directors/board of managers of
Mortgagor or the SPC Party, as applicable, unless at the time of such action there shall be at least
one member who is an Independent Director or Independent Managsi -as applicable.

(v) Mortgagor and each SPC Party shall conduct its' business so that the
assumptions made with respect to Mortgagor and each SPC Party in that certain Dpinion letter (the

“Non-Consolidation Opinion™) dated on or about the closing date of the Loan de'ivered by Piper
Rudnick LLP in connection with this Mortgage shall be true and correct in all respects.

21.  Events of Default. The Debt shall become immediately due and payable at
the option of Mortgagee, without notice or demand, upon any one or more of the followings events
{“Events of Defauit™):

(a) if any portion of the Debt is not paid when due:

(b)  ifany of the Taxes or Other Charges is not paid when the same is due and
payable and remain unpaid 5 days after the earlier of (i) the date Mortgagor has received written
notice thereof from Mortgagee or its Servicer, or (ii) the date that any manager, officer or owner of
the Mortgagor obtains actual knowledge of such non-payment, subject to the provisions of
Paragraph 4;
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(c) if the Policies are not kept in full force and effect, or if the Policies are not
delivered to Mortgagee within 15 days after written request or if the Lease Enhancement Policy is
not kept in full force and effect;

(d)  if Mortgagor violates or does not comply with any of the provisions of
Paragraphs 7,9, 20, 36 or 37;

(e) if a default or an event which with notice or lapse of time or both would
become a default has occurred and is continuing under the Lease and has not been cured as
provided therein within a period of time allowed for such cure under the Lease or if the Lease is
canceled, termiinated, modified or surrendered;

() if any representation or warranty of Mortgagor, or of any Guarantor, made
herein or in any suCl guaranty, or in any certificate, report, financial statement or other instrument
or document furnishes to-Mortgagee shall have been false or misleading in any material respect
when made, or if any of *he assumptions in the Non-Consolidation Opinion shall be or become
inaccurate;

(g)  if Mortgagor, any Guarantor or Lessee shall make an assignment for the
benefit of creditors or if Mortgagor shali generally not be paying its debts as they become due;

(h) if a receiver, liquidator i irustee of Mortgagor or Lessee (or any guarantor
of Lessee) or of any Guarantor shall be appointed-ar if Mortgagor or Lessee (or any guarantor of
Lessee) or any Guarantor shall be adjudicated a bankrupt or insolvent, or if any petition for
bankruptcy, reorganization or arrangement pursuant to federal bankruptcy law, or any similar
federal or state law, shall be filed by or against, consentad to, or acquiesced in by, Mortgagor or
Lessee (or any guarantor of Lessee) or any Guarantor or if any proceeding for the dissolution or
liquidation of Mortgagor or Lessee (or any guarantor of Lesseé) or of any Guarantor shall be
instituted; however, if such appointment, adjudication, petition or prozeeding was involuntary and
not consented to by Mortgagor or Lessce (or any guarantor of Lessee)Gr such Guarantor, upon the
same not being discharged, stayed or dismissed within sixty (60) days:

(i) if Mortgagor shall be in default under any other mOorigige or security
agreement covering any part of the Mortgaged Property whether it be superior or Junior in lien to
this Mortgage after expiration of the notice and cure periods provided therein;

() if an Event of Default shall occur under any Other Mortgage;

(k) if the Mortgaged Property becomes subject to any mechanic’s,
materialman’s or other lien other than a lien for local real estate taxes and assessments not then due
and payable and such lien shall remain undischarged of record (by payment, bonding or otherwise)
for a period of thirty (30) calendar days;

)} if Mortgagor fails to cure or cause Lessee to cure promptly any violations of
laws or ordinances affecting the Mortgaged Property within the cure period set forth therefor in the
Lease; or

220 -




0423310118 Page: 22 of 51

Elston Deveiopmenlt'g.m. O F F I C I A !Vfoﬁ%eggcuayxgreement, Assignment

of Leases and Rents and Fixture Filing

(m) if for more than thirty (30) days after notice from Mortgagee, Mortgagor
shall continue to be in default under any other term, covenant or condition of the Note, this
Mortgage or any of the Other Security Documents, provided that the notice and grace period set
forth in this subparagraph (1) shall not apply to any other Event of Default expressly set forth in
this Paragraph 21 or to any other Event of Default defined as such in the Note or any Other
Security Document or to any other covenant or condition with respect to which a grace period is
expressly provided elsewhere,

22.  Default Interest. Upon the occurrence of any Event of Default, Mortgagor
shall pay interest on the unpaid principal balance of the Note at a rate equal to the greater of four
percent (4)% per annum above the Applicable Interest Rate (as defined in the Note) or four percent
{4%) per annyin above the Prime Rate (as defined in the Note) (the “Default Rate”). Such Default
Rate interest thal! be compounded monthly. The Default Rate shall be computed from the
occurrence of the Evant of Default until the actual receipt and collection of the Debt. This charge
shall be added to the i, and shall be deemed secured by this Mortgage. This clause, however,
shall not be construed as an-agreement or privilege to extend the date of the payment of the Debt,
nor as a waiver of any other right or remedy accruing to Mortgagee by reason of the occurrence of
any Event of Default. If the Défault Rate is above the maximum rate permitted by applicable law,
the Default Rate shall be the maxiraum rate permitted by applicable law.

23.  Rightto Cure Defavlis. (a) Upon the occurrence of any Event of Default or
if Mortgagor fails to make any payment or to-do any act as herein provided (including, without
limitation, any failure to observe, perform and/or-enforce the terms of any reciprocal easement
agreement affecting or pertaining to the Mortgaged-Pioperty, or any failure to make any payment or
to do any act with respect to property other than the Nisrtiaged Property, as may be provided for in
the Lease), Mortgagee and/or Servicer may (themselves or/by their agents, employees, contractors,
engineers, architects, nominees, attoreys or other representatives); but without any obligation to do
so and without notice to or demand on Mortgagor and witheut releasing Mortgagor from any
obligation hereunder or curing or being deemed to have cured an’ Gefault hereunder, make or do
the same in such manner and to such extent as Mortgagee and/or Servicer may deem necessary to
protect the security hereof. Mortgagee and Servicer (and their agents, employees, contractors,
engineers, architects, nominees, attorneys or other representatives) are authorized to enter upon the
Mortgaged Property for such purposes and Mortgagee and/or Servicer are autiioriz=d to appear in,
defend, or bring any action or proceeding to protect Mortgagee’s interest it Mortgaged
Property or to foreclose this Mortgage or collect the Debt, including, without Tinitation, the
remedies provided for in subparagraph (c) below. All costs and expenses (the “Advances”)
incurred by Mortgagee and/or Servicer in remedying such Event of Default or other such failure by
Mortgagor (including, without limitation, any such failure with respect to property other than the
Mortgaged Property, as may be provided for in the Lease) or in appearing in, defending, or bringing
any such action or proceeding (including, without limitation, reasonable attorneys’ fees and
disbursements to the extent permitted by law and any fees of any special servicer of Mortgagee)
shall bear interest at the Default Rate (the “Advance Interest™), for the period after notice from
Mortgagee and/or Servicer that such cost or expense was incurred to the date of payment to
Mortgagee and/or Servicer. All such Advances incurred by Mortgagee or Servicer, as applicable
{the “Advancing Party”), together with all such Advance Interest thereon, shall be deemed to be
protective advances hereunder and shall constitute a portion of the Debt and be secured by this
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Mortgage and the Other Security Documents and shall be immediately due and payable upon
demand by Mortgagee or Servicer therefor.

(b} Notwithstanding anything to the contrary in this Paragraph 23(a) or in the
Note, if, within thirty (30) days after Mortgagor has received written demand from the Advancing
Party, Mortgagor has failed to reimburse the Advancing Party for all Advances incurred by the
Advancing Party, together with Advance Interest thereon, then, unless the Advancing Party specifies
in such written demand that the failure of Mortgagor to make such reimbursement shall constitute
an Event of Default hereunder, (i) the failure of Mortgagor to reimburse the Advancing Party for
such Advances and Advance Interest pursuant to such written demand shall not, in and of itself, be
deemed tope an Event of Default hereunder; (ii) such Advances and Advance Interest shall
automatically Ue deemed to be due and payable on the earlier of the Maturity Date (as defined in the
Note) or fifteen (15) days after Mortgagor has received subsequent written demand therefor from
the Advancing Faity,-and the failure of Mortgagor to pay such Advances and Advance Interest on
the earlier of the Mauwuiy Date or the expiration of such 15-day period shall be deemed to be an
automatic Event of Defauli hereunder; and (iii) from and after the expiration of such 30-day period
until the date such Advancgs and Advance Interest have been paid in full by Mortgagor, the
Applicable Interest Rate (as défined in the Note) shall be equal to the Default Rate, and the
outstanding principal balance of the Note shall bear interest at such Applicable Interest Rate.
Notwithstanding that such Advances anc Advance Interest may be due and payable on the earlier of
the Maturity Date or the expiration ofsich 15-day period as provided in clause (11) above,
Mortgagor shall nevertheless have the right atany time to pay to the Advancing Party all or any
portion of such Advances, together with the Aavanse Interest which is accrued thereon through the
date of such payment. If the Advances and Advancé Inferest have been paid in full by Mortgagor in
accordance with the preceding sentence, then from and dttzr the date of such payment (and provided
that no Event of Default (or event which is not curable with,the payment of money and which, with
the lapse of time or the giving of notice, or both, would becom¢an Event of Default) has occurred
and is continuing), the Applicable Interest Rate on the Note shail-be'the rate per annum as originally
set forth in the Note prior to the failure of Mortgagor to reimburse the Advancing Party prior to the
expiration of such 30-day period. Except with respect to the paymerc of” Advances and Advance
Interest by Mortgagor, the foregoing provisions of this Paragraph 23 shall 1,6t in any way affect the
provisions of the Note regarding prepayment of the principal balance of the Notel or the provisions

of Paragraph 60 hereof.

(c) In order to facilitate Mortgagee’s and/or Servicer’s r'ghts under
subparagraph (a) above, Mortgagor hereby further grants to Mortgagee and Servicer and any
agents, employees, contractors, engineers, architects, nominees, attorneys and other representatives
of Mortgagee and/or Servicer, an easement on, over, through and under the Mortgaged Property in
order to exercise any such rights. Such easement is self-effectuating and runs with the land, and
shall be binding upon Mortgagor and all successors and assigns of Mortgagor until repayment of
the Loan in full and payment of all amounts owed under any of the Other Security Documents.
Mortgagor shall cause the foregoing rights of Mortgagee and easement to be agreed to by and
binding upon all tenants of the Mortgaged Property and all successors and assigns of such tenants.
Mortgagor shall promptly execute, and cause to be executed, any other documents required by
Mortgagee in order to further confirm the foregoing rights of Mortgagee and casement. For the
foregoing purposes, Mortgagor constitutes and appoints each of Mortgagee and Servicer its true
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and lawful attorney-in-fact with full power of substitution to exercise any such rights in the name of
Mortgagor. Mortgagor empowers each of said attorneys-in-fact to do any and every act which
Mortgagor might do in its own behalf to fulfill the terms of the Note, this Mortgage, the Other
Security Documents and/or the Lease. It is further understood and agreed that the foregoing
powers of attorney, which shall be deemed to be powers coupled with an interest, cannot be
revoked. Mortgagor specifically agrees that all powers granted to Mortgagee and Servicer under
this Mortgage may be assigned by Mortgagee to its successors or assigns as holder of the Note
and by Servicer to its successors or assigns as servicer of the Loan.

(d)  Mortgagor specifically admits and acknowledges that a prima facie showing
of any thrextened breach, anticipatory breach or breach of any term, provision or condition of this
Mortgage by Mortgagor also constitutes a showing (i) of irreparable injury to Mortgagee, for which
Mortgagee may hizve no adequate remedy at law, and (ii) that the balance of hardships weighs in
favor of Mortgages. dmmediately upon learning of any such threatened breach, anticipatory breach
or breach by Mortgages, 1 addition to any other rights or remedies available under this Mortgage
or at law or in equity, Morigagee and/or Servicer shall have the right to, but shall not be obligated to,
(A) institute an action, suit ¢i proceeding in equity for the specific performance of any such term,
provision or condition; (B) institute-an action, suit or proceeding against Mortgagor for damages
resulting from such threatened breach, anticipatory breach or breach and/or (C) commence an action
against Mortgagor for injunctive reliei 2pd may move, ex parte and without notice to Mortgagor, for
a temporary restraining order or prelimirary injunction, prohibitory and/or mandatory as the
circumstances require, restraining and prohibiriitg any such threatened breach, anticipatory breach
or breach. Mortgagor expressly waives any reguirement that Mortgagee and/or Servicer post a
bond or undertaking for any such temporary restraiiing order or preliminary injunction described
in clause {C) above.

24.  Late Payment Charge. Except for payménis to be made hereunder or under
the Note in the case of any acceleration of the Debt in which casethe amounts set forth in the last
sentence of Section 2 and in Section 5 of the Note shall be due and pavable, i any portion of the
Debt is not paid on or before the date on which it is due, Mortgagor 51 il pay to Mortgagee upon
demand an amount equal to the lesser of five percent (5%) of such unpzid ‘portion of the Debt or
the maximum amount permitted by applicable law, to defray the expense incuired by Mortgagee in
handling and processing such delinquent payment and to compensate Mortgagee forthe loss of the
use of such delinquent payment, and such amount shall be secured by this Mortgage and the Other
Security Documents.

25.  Prepayment After Event of Default. Except as otherwise expressly provided
in connection with a casualty or condemnation under Paragraphs 3(d) and 6(b) hereof or as
provided in Paragraphs 11, 26 and 27 hereof, the principal balance of the Note may not be prepaid
in whole or in part, whether voluntarily or involuntarily, prior to the Maturity Date; provided,
however, that Mortgagor shal! have the right and option to defease the Loan and obtain a release of
the Mortgaged Property from the lien of this Mortgage in accordance with and subject to the terms
and provisions set forth in Paragraph 60 of this Mortgage (the “Defeasance Qption™). If
following the occurrence of any Event of Default, Mortgagor or any purchaser at foreclosure or any
other person shall tender payment of all or any portion of the Debt, whether such payment is
voluntary or involuntary, or occurs as a result of a foreclosure or the exercise of any other remedies
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available to Mortgagee under the Note, this Mortgage and the Other Security Documents, or
otherwise, such tender shall be deemed to be an attempt to circumvent the prohibition against
prepayment set forth in this Paragraph 25 and Mortgagor shall pay to Mortgagee, in addition to the
Debt, the Default Prepayment Consideration.

26.  Prepayment to Fully Amortize the Note. If, upon any Adjustment Date (as
defined in the Lease), the Tenant’s Proportionate Share (as defined in the Lease) is decreased
pursuant to Section 5(¢c) of the Lease (or if the Tenants Site Work Costs are otherwise less than as
contemplated on the closing date of the Loan) and the Fixed Rent and Tenant’s Site Work Costs
are not sufficient to, by the Maturity Date, fully amortize the principal amount of the Note and pay
interest thezeon at the Applicable Interest Rate pursuant to the schedule attached to the Note plus the
monthly payrients due under the Borrower Reserve Agreement and otherwise to service the Loan
(such full amortization plus the monthly payments is herein referred to as “Fully Amortize the
Note™), then Mortgagor will be required to, no later than the next then scheduled debt service
payment on the Note, prezay an amount of principal on the Note, from the Best Buy Loan Account
(as defined in the BorrowerReserve Agreement), or, if amounts in the Best Buy Loan Account are
not sufficient for such purpoge,from some other source (and no more than such amount), such that,
after giving effect to such prepayment, the Fixed Rent and Tenant’s Site Work Costs shall be
sufficient to Fully Amortize the Note. If a prepayment as described in the immediately preceding
sentence occurs, Mortgagee shall'piepare a revised amortization schedule reflecting such
prepayment.

27. Prepayment for Loan Terms Adjustment. If, on or before March 1, 2005,
Lender does not make the Other Loans to Mortgagor that relates to the Kohl's Lease, Mortgagor
agrees to adjust the terms of the Loan (including, without limitation, the Applicable Interest Rate)
and Mortgagee shall require Mortgagor to prepay, no later than the next then scheduled debt service
payment on the Note, an amount of principal on the Note {and x0-more than such amount) such that
the amount of rent available for debt service is sufficient to Fully Amortize the Note at 6.90% per
annum. If a prepayment as described in the immediately preceding sentence occurs, (i) Mortgagee
shall release funds from the Best Buy Loan Account (as defined i the Borrower Reserve
Agreement dated as of the date hereof) to the extent available therefor for such prepayment and
(i) Mortgagee shall prepare a revised amortization schedule reflecting such prepayment and
adjustment of the terms of the Loan.

28.  Right of Entry. Mortgagee and its agents shall have the right 1o enter and
inspect the Mortgaged Property at all reasonable times.

29.  Remedies. (a) Upon the occurrence of any Event of Default, Mortgagee
may take such action, without notice or demand, as it deems advisable to protect and enforce its
rights against Mortgagor and in and to the Mortgaged Property, including, but not limited to, the
following actions, each of which may be pursued concurrently or otherwise, at such time and in
such order as Mortgagee may determine, in its sole discretion, without impairing or otherwise
affecting the other rights and remedies of Mortgagee:

(i) declare the entire Debt to be immediately due and payable;
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(i) institute proceedings for the complete foreclosure of this Mortgage
in which case the Mortgaged Property or any interest therein may be sold for cash or upon credit in
one or more parcels or in several interests or portions and in any order or manner;

(i) ~ with or without entry, to the extent permitted and pursuant to the
procedures provided by applicable law, institute proceedings for the partial foreclosure of this
Mortgage for the portion of the Debt then due and payable, subject to the continuing lien of this
Mortgage for the balance of the Debt not then due;

(i) sell for cash or upon credit the Mortgaged Property or any part
thereof and ail estate, claim, demand, right, title and interest of Mortgagor therein and rights of
redemption theieof, pursuant to power of sale (if then permitted by law), judicial sale or otherwise
as then permitiec hy law, at one or more sales, as an entity or in parcels, at such time and place,
upon such terms and-after such notice thereof as may be required or permitted by law;

(v) institute an action, suit or proceeding in equity for the specific
performance of any covenant; condition or agreement contained herein or in the Note;

(vi)  recaver judgment on the Note either before, during or after any
proceedings for the enforcement of this Mortgage;

{vi)  apply for the appointment of a trustee, receiver, liquidator or
conservator of the Mortgaged Property, without-natice and without regard for the adequacy of the
security for the Debt and without regard for the sojency of the Mortgagor, any Guarantor or of
any person, firm or other entity liable for the payment o the Debt:

(viii)  enter into or upon the Mortgaged Property, either personally or by
its agents, servicers, nominees or attorneys and dispossess Mertgagor and its agents and servants
therefrom, and thereupon Mortgagee may (A) use, operate, manage, control, insure, maintain, repair,
restore and otherwise deal with all and every part of the Mortgaged rroperty and conduct the
business thereat; (B) complete any construction on the Mortgaged Prope:ty in such manner and
form as Mortgagee deems advisable; (C) make alterations, additions, renewals, replacements and
improvements to or on the Mortgaged Property; (D) exercise all rights and powers of Mortgagor
with respect to the Mortgaged Property, whether in the name of Mortgagor or othe;vise, including,
without limitation, the right to cancel, enforce or modify the Lease and, if the Lease shidilno longer
be in effect, the right to make, cance!, enforce or modify new leases, obtain and evict tenants, and
demand, sue for, collect and receive all earnings, revenues, rents, issues, profits and other income of
the Mortgaged Property and every part thereof; and (E) apply the receipts from the Mortgaged
Property to the payment of the Debt, after deducting therefrom all expenses (including reasonable
attorneys’ fees) incurred in connection with the aforesaid operations and all amounts necessary to
pay the Taxes, assessments, insurance and Other Charges in connection with the Mortgaged
Property, as well as just and reasonable compensation for the services of Mortgagee, its counsel,
agents and employees; or

(ix)  pursue such other rights and remedies as may be available at law and
in equity.
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In the event of a sale, by foreclosure or otherwise, of less than all of the Mortgaged Property, this
Mortgage shall continue as a lien on the remaining portion of the Mortgaged Property.

(b) The proceeds of any sale made under or by virtue of this Paragraph 29,
together with any other sums which then may be held by Mortgagee under this Mortgage, whether
under the provisions of this Paragraph 29 or otherwise, shall be applied by Mortgagee to the
payment of the Debt in such priority and proportion as Mortgagee in its discretion shall deem
proper.

(¢)  Tothe extent permitted by applicable law, Mortgagee may adjourn from time
to time any:sa'e by it to be made under or by virtue of this Mortgage by announcement at the time
and place aprointed for such sale or for such adjourned sale or sales; and, except as otherwise
provided by any.applicable provision of law, Mortgagee, without further notice or publication, may
make such sale at = iime and place to which the same shall be so adjourned.

(dy  Upon the completion of any sale or sales made by Mortgagee under or by
virtue of this Paragraph 29, Mojtgagee, or an officer of any court empowered to do so, shall execute
and deliver to the accepted purchaser or purchasers a good and sufficient instrument, or good and
sufficient instruments, conveying, assigning and transferring all estate, right, title and interest in and
to the property and rights sold. Morfgagee is hereby irrevocably appointed the true and lawful
attorney of Mortgagor, in its name and-stéad, to make all necessary conveyances, assignments,
transfers and deliveries of the Mortgaged Pioperty and rights so sold and for that purpose
Mortgagee may execute all necessary instrumeits of conveyance, assignment and transfer, and may
substitute one or more persons with like power, Meitgagor hereby ratifying and confirming all that
its said attorney or such substitute or substitutes shali lawfully do by virtue hereof. Any such sale
or sales made under or by virtue of this Paragraph 29 sha'i operate to divest all the estate, right, title,
interest, claim and demand whatsoever, whether at law or in-eguity, of Mortgagor in and to the
properties and rights so sold, and shall be a perpetual bar-botn at law and in equity against
Mortgagor and against any and all persons claiming or who may claiinthe same, or any part thereof
from, through or under Mortgagor.

{(e) Upon any sale made under or by virtue of this Parzgrash 29, Mortgagee
may bid for and acquire the Mortgaged Property or any part thereof and in iieu 5t paying cash
therefor may make settlement for the purchase price by crediting upon the Debt thé diet sales price
after deducting therefrom the expenses of the sale and costs of the action and any other sums which
Mortgagee is authorized to deduct under this Mortgage.

H No recovery of any judgment by Mortgagee and no levy of an execution
under any judgment upon the Mortgaged Property or upon any other property of Mortgagor shall
affect in any manner or to any extent the lien of this Mortgage upon the Mortgaged Property or any
part thereof, or any liens, rights, powers or remedies of Mortgagee hereunder, but such liens, rights,
powers and remedies of Mortgagee shall continue unimpaired as before.

(2) If Tenant has not paid the rents to Mortgagee (or Mortgagee’s servicer) by
the sixth (6th) day of the month in which such rents are due under the Lease, Mortgagee (or
Mortgagee’s servicer) shall endeavor to provide Mortgagor one (1) business day thereafter with
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oral notice of Tenant’s failure to pay the rents via telephone call to Mortgagor at
(773) 755-0600 x20. If Tenant has not paid the rents to Mortgagee (or Mortgagee’s servicer) by
the eleventh (11th) day of the month in which such rents are due under the Lease, Mortgagee (or
Mortgagee’s servicer) shall endeavor to provide Mortgagor one (1) business day thereafter with
written notice (the “Sgrvicer Notice”) of Tenant’s failure to pay the rents via facsimile
transmission to Mortgagor at (773) 755-0700. The Servicer Notice shall be deemed delivered on
confirmation of the transmission. Failure of Mortgagee (or Mortgagee’s servicer) to give the
aforementioned oral notice and/or to send the Servicer Notice shall have no effect on the rights and
remedies of Mortgagee under this Mortgage, the Note or Other Security Documents and shall not
be deemed to extend the time for the payment of the Debt or any portion thereof then due and
payable,

35 Reasonable Use and Occupancy. In addition to the rights which Mortgagee
may have herein, upeiythe occurrence of any Event of Default, Mortgagee, at its option, may require
Mortgagor to pay montily in advance to Mortgagee, or any receiver appointed to collect the Rents,
the fair and reasonable renial value for the use and occupation of such part of the Mortgaged
Property as may be occupied by Mortgagor or may require Mortgagor to vacate and surrender
possession of the Mortgaged Property to Mortgagee or to such receiver and, in default thereof,
Mortgagor may be evicted by sum.marv proceedings or otherwise.

31 Security Agreemeiif~ This Mortgage is both a real property mortgage and a
“security agreement” within the meaning of <ite Uniform Commercial Code. The Mortgaged
Property includes both real and personal propeity 2id all other rights and interests, whether tangible
or intangible in nature, of Mortgagor in the Mortzaged Property. Mortgagor by executing and
delivering this Mortgage has granted and hereby graris o Mortgagee, as security for the Debt, a
security interest in the Mortgaged Property to the full extent that the Mortgaged Property may be
subject to the Uniform Commercial Code (said portion of the Mot tgaged Property so subject to the
Uniform Commercial Code being called in this Paragraph 31 th< “Collateral”). If an Event of
Default shall occur, Mortgagee, in addition to any other rights and reiedies which it may have, shall
have and may exercise immediately and without demand, any and all rigiics and remedies granted to
a secured party upon default under the Uniform Commercial Code, incluaing, without limiting the
generality of the foregoing, the right to take possession of the Collateral or ar y piart thereof, and to
take such other measures as Mortgagee may deem necessary for the care, protection and
preservation of the Collateral. Upon request or demand of Mortgagee, Mortgagon shall at its
expense assemble the Collateral and make it available to Mortgagee at a convenient place acceptable
to Mortgagee. Mortgagor shall pay to Mortgagee on demand any and all expenses, including legal
expenses and attorneys’ fees, incurred or paid by Mortgagee in protecting the interest in the
Collateral and in enforcing the rights hereunder with respect to the Collateral. Any notice of sale,
disposition or other intended action by Mortgagee with respect to the Collateral sent to Mortgagor
in accordance with the provisions hereof at least ten (10) business days prior to such action, shall
constitute commercially reasonable notice to Mortgagor. The proceeds of any disposition of the
Collateral, or any part thereof, may be applied by Mortgagee to the payment of the Debt in such
priority and proportions as Mortgagee in its discretion shall deem proper. In the event of any
change in name, identity or structure of any Mortgagor, such Mortgagor shall notify Mortgagee
thereof and promptly after request shall exccute, file and record such Uniform Commercial Code
forms as are necessary to maintain the priority of Mortgagee’s lien upon and security interest in the
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Collateral, and shall pay all expenses and fees in connection with the filing and recording thereof.
If Mortgagee shall require the filing or recording of additional Uniform Commercial Code forms or
continuation statements, Mortgagor shall, promptly after request, execute, file and record such
Uniform Commercial Code forms or continuation statements as Mortgagee shall deem necessary,
and shall pay all expenses and fees in connection with the fiting and recording thereof. Mortgagor
hereby irrevocably appoints Mortgagee as its attorney-in-fact, coupled with an interest, to file with
the appropriate public office on its behalf any financing or other statements signed only by
Mortgagee, as secured party, in connection with the Collateral.

32, Actions and Proceedings. After an Event of Default has occurred and is
continuing;Mprtgagee has the right to appear in and defend any action or proceeding brought with
respect to the iviortgaged Property and to bring any action or proceeding, in the name and on behalf
of Mortgagor, which Mortgagee, in its discretion, decides should be brought to protect their interest
in the Mortgaged-ricperty. Mortgagee shall, at its option, be subrogated to the lien of any
mortgage or other security instrument discharged in whole or in part by the Debt, and any such
subrogation rights shall canstitute additional security for the payment of the Debt.

33. Waiver of Counterclaim. All amounts due under this Mortgage, the Other
Mortgages, the Note, the Other Nctes and the Other Security Documents shall be payable without
setoff, counterclaim or any deductior.2vhatsoever. Mortgagor hereby waives the right to assert a
setoff, counterclaim (other than a mandatory or compulsory counterclaim) or deduction in any
action or proceeding brought against it by Moiigagee, and, to the extent permitted by law, waives
trial by jury in any action or proceeding brought by either party hereto against the other or in any
counterclaim asserted by Mortgagee against Mortgagor, or in any matters whatsoever arising out of
orin any way connected with this Mortgage, the Other Mortgages, the Note, the Other Notes and
the Other Security Documents or the Debt.

34. Recovery of Sums Required to Be Paid, Mortgagee shall have the right
from time to time to take action to recover any sum or sums whicl-coastitute a part of the Debt as
the same become due, without regard to whether or not the balance of th¢ Debt shall be due, and
without prejudice to the right of Mortgagee thereafter to bring an action of toreclosure, or any other
action, for a default or defaults by Mortgagor existing at the time such earlier action was
commenced.

35.  Marshalling and Other Matters. Mortgagor hereby waives, (0-the extent
permitted by law, the benefit of all appraisement, valuation, stay, extension, reinstatement and
redemption laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Mortgaged Property or any part thereof or any interest therein. Further,
Mortgagor hereby expressly waives any and all rights of redemption from sale under any order or
decree of foreclosure of this Mortgage on behalf of Mortgagor, and on behalf of each and every
person acquiring any interest in or title to the Mortgaged Property subsequent to the date of this
Mortgage and on behalf of all persons to the extent permitted by applicable law.

36.  Hazardous Substances. (a} Mortgagor hereby represents and warrants to
Mortgagee that, to the best of Mortgagor’s knowledge, after due inquiry and investigation, except as
may have been disclosed in those certain environmental reports prepared by and dated as follows:
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2076 N. Elston — Pioneer Environmental and dated May 29, 2001; 2062 N. Elston — Pioneer
Environmental Remedial Action Completion Report dated July 12, 2002 w/NFR letter recorded
January 16, 2003; 1630 W. Armitage — American Environmental Consultants and dated July 24,
2000; 2040 N. Holly ~ American Environmental Consultants and dated April 28, 2000; 2019 N.
Holly — American Environmental Consultants and dated April 28, 2000; IVI International, Inc. and
dated May 17, 2004; 2100 N. Elston (vacant land) — International Technology Corp. dated October,
1998, 2100 N. Elston (building) — International Technology Corp. dated October, 1998, and IVI
International Inc. dated July 29, 2004 (collectively, the “Environmental Reports™): (i) the
Mortgaged Property is not in violation of any federal, state, or local law, ordinance or regulation or
any court judgment or order of any federal, state or local agency or regulatory body applicable to
Mortgagoror to the Mortgaged Property relating to industrial hygiene or to environmental or
unsafe conditions including, but not limited to, those relating to the generation, manufacture, storage,
handling, transpostation, disposal, release, emission or discharge of Hazardous Substances
(hereinafter definedjthose in connection with the construction, fuel supply, power generation and
transmission, waste cisiosal or any other operations, or processes relating to the Mortgaged
Property, and those relating to the atmosphere, soil, surface and ground water, wetlands, stream
sediments and vegetation o, nnder, in or about the Mortgaged Property or, including, without
limitation, the Comprehensive Environmental Response, Compensation and Liability Act, the
Emergency Planning and Community. Right-to-Know Act of 1986, the Hazardous Substances
Transportation Act, the Resource Conseivation and Recovery Act, the Solid Waste Disposal Act, the
Clean Water Act, the Clean Air Act, the T Substance Control Act, the Safe Drinking Water Act
and Occupational Safety and Health Act, and ii\regulations adopted in respect to the foregoing
laws (collectively, “Environmental Laws™); (i) other than that certain application for a No Further
Remediation Letter to be issued by the Illinois Enviionmental Protection Agency, the Mortgaged
Property is not subject to any private or governmentai Jien or judicial or administrative notice or
action relating to hazardous and/or toxic, dangerous and/or/regulated, substances, wastes, materials,
pollutants or contaminants, petroleum and petroleum products, tiemolite, anthlophyli or actinolite or
polychlorinated biphenyls (including, without limitation, any raw aterials which include hazardous
constituents) and any other substances or materials which are métaded under or regulated by
Environmental Laws (collectively, “Hazardous Substances™); (iii) no Hazardous Substances are or
have been, prior to Mortgagor’s acquisition of the Mortgaged Property, discharged, generated,
treated, disposed of or stored on, incorporated in, or removed or transported  from the Mortgaged
Property otherwise than in compliance with all Environmental Laws; (iv) no proper.y adjoining the
Mortgaged Property is being used or has ever been used at any previous time, for the disposal,
storage, treatment, processing or other handling of Hazardous Substances; and (v) no aniderground
storage tanks exist on any of the Mortgaged Property except as those disclosed in writing to
Mortgagee and which comply with applicable Environmental Laws.

(b)  Solong as Mortgagor owns or is in possession of the Mortgaged Property,
Mortgagor shall (i) keep or cause the Mortgaged Property to be kept free from Hazardous
Substances violating Environmental Laws and otherwise in compliance with all Environmental
Laws; (ii} promptly notify Mortgagee if Mortgagor shall become aware of any Hazardous
Substances on the Mostgaged Property in violation of Environmental laws and/or if Mortgagor
shall become aware that the Mortgaged Property is in violation of any Environmental Laws; and
(iit) conduct and complete or cause to be conducted and completed all remedial action necessary to
clean up such Hazardous Substances and remove such Hazardous Substances and/or cure such
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violations, as applicable, as required by law, promptly after Mortgagor becomes aware of same.
Nothing herein shali prevent Mortgagor from recovering such expenses from any other party that
may be liable for such removal or cure.

(c) Upon Mortgagee’s request, at any time and from time to time while this
Mortgage is in effect, Mortgagor shall provide an inspection or audit of the Mortgaged Property
prepared by a licensed hydrogeologist or licensed environmental engineer approved by Mortgagee
indicating the presence or absence of Hazardous Substances on the Mortgaged Property. If
Mortgagor fails to provide such inspection or audit within 60 days after such request Mortgagee
may order same, and Mortgagor hereby grants to Mortgagee and its employees and agents access
to the Mortgaged Property and a license to undertake such inspection or audit. In the event such
inspection discloses a condition in violation hereof (and only in such case), the cost of such
inspection or audit.shall be borne by the Mortgagor and added to the principal balance of the sums
due under the Notc and this Mortgage and shall bear interest thereafter until paid at the Default
Rate. The obligations’ard liabilities of Mortgagor under this Paragraph 36 shall survive any
termination, satisfaction, oi-assignment of this Mortgage and the exercise by Mortgagee of any of
its rights or remedies hereuider..including but not limited to, the acquisition of the Mortgaged
Property by foreclosure or a coriveyance in lieu of foreclosure.

37, Asbestos. Mortgagor represents and warrants that, to the best of
Mortgagor’s knowledge, after due inguiy. and investigation, no asbestos or any substance
containing asbestos (“Asbestos”) is located or the Mortgaged Property except as may have been
disclosed in the Environmental Reports. Mortgagershall not install in the Mortgaged Property, nor
permit to be installed in the Mortgaged Property, Ashéstos and shall remove or cause to be removed
any Asbestos promptly upon discovery to the satisfaction of Mortgagee, or take all action
necessary to ensure that such Asbestos is abated or managz:d.in a manner which complies with all
applicable federal, state and local laws, ordinances, rules and regulations with respect to Asbestos.
Mortgagor shall in all instances comply with, and ensure compliance by all occupants of the
Mortgaged Property with, all applicable federal, state and local laws, ordinances, rules and
regulations with respect to Asbestos, and shall keep the Mortgaged Propeity free and clear of any
liens imposed pursuant to such laws, ordinances, rules or regulations. Inithe event that Mortgagor
receives any notice or advice from any governmental agency or any source wlatsoever with respect
to Asbestos on, affecting or installed on the Mortgaged Property, Mortgagor .shil immediately
notify Mortgagee. Upon Mortgagee’s reasonable request, at any time and from tirae @ time while
this Mortgage is in effect when Mortgagee has a reasonable basis to believe there may u< asbestos
on the Property, Mortgagor shall provide, at Mortgagor’s sole expense, an inspection or audit of the
Mortgaged Property prepared by an engineering or consulting firm approved by Mortgagee,
indicating the presence or absence of Asbestos on the Mortgaged Property. If Mortgagor fails to
provide such inspection or audit within 60 days after such request, Mortgagee may order same, and
Mortgagor hereby grants to Mortgagee and its employees and agents access to the Mortgaged
Property and a license to undertake such inspection or audit. The cost of such inspection or audit
shall be added to the principal balance of the sums due under the Note and this Mortgage and shall
bear interest thereafter until paid at the Default Rate. The obligations and liabilities of Mortgagor
under this Paragraph 37 shall survive any termination, satisfaction, or assignment of this Mortgage
and the exercise by Mortgagee of any of its rights or remedies hereunder, including but not limited
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to, the acquisition of the Mortgaged Property by foreclosure or a conveyance in lieu of foreclosure
for a period of three years after the termination or satisfaction of this Mortgage.

38.  Environmental Monitoring. In the event that any investigation, site
monitoring, containment cleanup, removal, restoration or other work of any kind is reasonably
necessary or desirable under an applicable Environmental Law (the “Remedial Work”), Mortgagor
shall commence and thereafter diligently prosecute to completion all such Remedial Work within
thirty (30) days (or within such longer time period as may be necessary so long as Mortgagor is
diligently pursuing such completion) after written demand by Mortgagee for performance thereof
(or such shorter period of time as may be required under applicable law). All Remedial Work shall
be performed by contractors approved in advance by Mortgagee, and under the supervision of a
consulting engineer approved by Mortgagee. All costs and expenses of such Remedial Work shall
be paid by Mcrtzzgor including, without limitation, Mortgagee’s reasonable attorneys’ fees and
disbursements incuried in connection with monitoring or review of such Remedial Work. In the
event Mortgagor shal!t2i] to timely commence, or cause to be commenced, or fail to diligently
prosecute to completion, such Remedial Work, Mortgagee may, but shall not be required to, cause
such Remedial Work to be pertormed, and all costs and expenses thereof, or incurred in connection
therewith, may be added to the Debt.and shall bear interest thereafter until paid at the Default Rate.

39.  Handicapped Azeass. (a) Mortgagor agrees that the Mortgaged Property
shall at all times strictly comply, to the exiznt applicable, with the requirements of the Americans
with Disabilities Act of 1990, the Fair Housing Amendments Act of 1988, all state and local laws
and ordinances related to handicapped access and 2! rules, regulations, and orders issued pursuant
thereto inctuding, without limitation, the Americans with Disabilities Act Accessibility Guidelines
for Buildings and Facilities (collectively “Access Laws’).

(b)  Notwithstanding any provisions set for:n ierein or in any other document
regarding Mortgagee’s approval of alterations of the Mortgaged Property, Mortgagor shall not alter
or permit the Mortgaged Property to be altered in any manner whici4vould increase Mortgagor’s
responsibilities for compliance with the applicable Access Laws without tlie prior written approval
of Mortgagee. Mortgagee may condition any such approval upon receipt'of a certificate of Access
Law compliance from an architect, engineer, or other person acceptable to Morigagee.

(c) Mortgagor agrees to give prompt notice to Mortgagee of he receipt by
Mortgagor of any complaints related to violation of any Access Laws and of the commencement of
any proceedings or investigations which relate to compliance with applicable Access Laws.

(d)  lndemnification. In addition to any other indemnifications provided herein
or in the Other Security Documents, Mortgagor covenants and agrees at its sole cost and expense to
protect, defend, indemnify and save harmless Mortgagee and Servicer from and against all liabilities,
obligations, claims, demands, damages, penalties, causes of action, losses, fines, costs and expenses
(including without limitation reasonable attorneys’ fees and expenses), imposed upon or incurred
by or asserted against Mortgagee or Servicer by reason of (a) ownership of this Mortgage, the
Mortgaged Property or any interest therein or receipt of any Rents; (b) any accident, injury to or
death of persons or loss of or damage to property occurring in, on or about the Mortgaged Property
or any part thereof or on the adjoining sidewalks, curbs, adjacent property or adjacent parking areas,
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streets or ways; (c) any use, nonuse or condition in, on or about the Mortgaged Property or any part
thereof or on adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or
ways; (d) any failure on the part of Mortgagor to perform or comply with any of the terms of this
Mortgage; (e) performance of any labor or services or the furnishing of any materials or other
property in respect of the Mortgaged Property or any part thereof: (f) the presence, disposal, escape,
seepage, leakage, spillage, discharge, emission, release, or threatened release of any Hazardous
Substance or Asbestos on, from, or affecting the Mortgaged Property or any other property; (g) any
personal injury (including wrongful death) or property damage (real or personal) arising out of or
related to such Hazardous Substance or Asbestos; (h) any lawsuit brought or threatened, settlement
reached, or government order relating to such Hazardous Substance or Asbestos; (i) any violation
of the Enyiroimental Laws, which are based upon or in any way related to such Hazardous
Substance or Asbestos including, without limitation, the costs and expenses of any remedial action,
attorney and ccnsu'tant fees, investigation and faboratory fees, court costs, and litigation expenses;
and (j) any failuie siine Mortgaged Property to comply with any Access Laws; provided, however,
Mortgagor shall have 6 »uch obligation to indemnify Lender against matters caused by the gross
negligence or intentionai rnisconduct of Mortgagee or for losses arising from events occurring after
Mortgagor no longer owns (hiz_Mortgaged Property. Any amounts payable to Mortgagee or
Servicer by reason of the application of this Paragraph 39 shall be secured by this Mortgage and
shall become immediately due and'payable and shall bear interest at the Default Rate from the date
loss or damage is sustained by Mortgasce.or Servicer until paid. The obligations and liabilities of
Mortgagor under this Paragraph 39 shall sirvive any termination, satisfaction or assignment of this
Mortgage and the exercise by Mortgagee of ary ef its rights or remedies hereunder including, but
not limited to, the acquisition of the Mortgagea Property by foreclosure or a conveyance in lieu of
foreclosure for a period of three years after the terrination or satisfaction of this Mortgage.

40. Notices. Any notice, demand, statem nt, request or consent made hereunder
shall be effective and valid only if in writing, referring to this Moi tgage, signed by the party giving
such notice, and delivered either personally to such other pany; of sent by nationally recognized
overnight courier delivery service or by certified mail of the United States Postal Service, postage
prepatd, return receipt requested, or by facsimile, addressed to the other jrarty as follows (or to such
other address or person as either party or person entitled to notice may by notice to the other party
specify):

To Mortgagee:

Caplease, LP

110 Maiden Lane, 36th Fioor
New York, New York 10005
Attention: Michael J. Heneghan
Phone: (212) 217-6300

Fax: (212) 217-6301

with a copy concurrently to:
Chapman and Cutler LLP
111 West Monroe Street

Chicago, Illinois 60603-4080
Attention: Daniel J. Favero, Esquire
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Phone: (312) 845-3000
Fax: (312) 701-2361

and with a copy concurrently to:

Wachovia Bank, National Association
8739 Research Drive — URP4
Charlotte, North Carolina 28288-1075
Attention: Carolyn Johnson

Phone: (704) 593-7784

Fax: (704) 593-7480

To Mortgagor:

clston Development [L1..C.
2222 North Elston Avenue
Chicagn. Illinois 60614
Attention: Warren Baker
Phone: (7727755-0600 x20
Fax: (773) 755-00700

and with a copy concurrently to:

Piper Rudnick LLP

203 North LaSalle Street
Chicago, lllinois 60601

Attention: Jeffrey Owen
Phone: (312) 368-2118

Fax: (312) 236-7516

Unless otherwise specified, notices shall be-deemad given as follows: (i) if delivered
personally, when delivered, (ii) if delivered by nationally recognized overnight courier delivery
service, on the day following the day such material is sent, (iit)’sf sent by certified mail, three
(3) days after such notice has been sent by Mortgagor or Mortgagee. < (iv) if sent by facsimile,
upon sending party’s receipt of confirmation that the fax has been received:

41. Authority: Compliance with ERISA and State Statutes 0.t 5overnmental
Plans. (a) Mortgagor (and the undersigned representative of Mortgagor, if any) Yizs full power,
authority and right to execute, deliver and perform its obligations pursuant to this Mortgage, and to
mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm, pledge, hypothecate and assign
the Mortgaged Property pursuant to the terms hereof and to keep and observe all of the terms of
this Mortgage on Mortgagor’s part to be performed.

(b)  Mortgagor represents and warrants that Mortgagor is not a “foreign
person” within the meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as
amended and the related Treasury Department regulations, including temporary regulations.

(c) Mortgagor represents and warrants that, as of the date of this Mortgage and
throughout the term of this Mortgage, (i) Mortgagor is not an “employee benefit plan” as defined
in Section 3(3) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”),
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which is subject to Title I of ERISA, and (i} the assets of such Mortgagor do not constitute “plan
assets” of one or more such plans within the meaning of 29 C.F.R. Section 2510.3-101

(d) Mortgagor represents and warrants to Mortgagee that, as of the date of this
Mortgage and throughout the term of this Mortgage (i) Mortgagor is not a “governmental plan”
within the meaning of Section 3(32) of ERISA, and (ii) transactions by or with Mortgagor or any
Mortgagor are not subject to state statutes regulating investments of and fiduciary obligations with
respect to governmental plans.

(¢)  Mortgagor covenants and agrees to deliver to Mortgagee such certifications
or other exidznce from time to time throughout the term of this Mortgage, as requested by
Mortgagee ip“its sole discretion, that (i) Mortgagor is not an “employee benefit plan” or a
“governmenta._pizn”; (ii) Mortgagor is not subject to state statutes regulating investments and
fiduciary obligatieis with respect to governmental plans; and (iii) one or more of the following
circumstances is true:

1. Eqrity interests in Mortgagor are publicly offered securities, within
tie meaning of 29 C.F.R. § 2510.3-101(b)(2);

2. Less than 25 percent of all equity interests in such Mortgagor are
held by “teptit plan investors™ within the meaning of 29 C.F.R.
§ 2510.3-101(D(Z); 0r

3. Mortgagor qualifies a5 an “operating company” or a “real estate
operating company” witiiir: the meaning of 29 C.F.R. § 25103 -
101(c) or (e).

(f) Any of the following shall constitute-a: Event of Default under this
Mortgage, entitling Mortgagee to exercise any and all remedies t¢.w kich it may be entitled under
this Mortgage, and any Other Security Documents: (i) the failure of any representation or warranty
made by any Mortgagor under this Paragraph 41 to be true and correct in al} respects, (ii) the failure
of any Mortgagor to provide Mortgagee with the written certifications and evidence referred to in
this Paragraph 41, or (iii) the consummation by Mortgagor or any one Mortgager i a transaction
which would cause this Mortgage or any exercise of Mortgagee’s rights under this‘Mortgage, or
the Other Security Documents to constitute a non-exempt prohibited transaction under ERISA or a
violation of a state statute regulating governmental plans, or otherwise subjecting Mortgagee to
liability for violation of ERISA or such state statute.

(8)  Mortgagor shall indemnify Mortgagee and defend and hold Mortgagee
harmless from and against all civil penalties, excise taxes, or other loss, cost, damage and expense
(including, without limitation, attorneys’ fees and disbursements and costs incurred in the
investigation, defense and settlement of claims and losses incurred in correcting any prohibited
transaction or in the sale of a prohibited loan, and in obtaining any individual prohibited transaction
exemption under ERISA that may be required, in Mortgagee’s sole discretion) that Mortgagee may
incur, directly or indirectly, as a result of a default under this Paragraph 41. This indemnity shall
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survive any termination, satisfaction or foreclosure of this Mortgage for a period of three years after
the termination or satisfaction of this Mortgage.

42.  Waiver of Notice. Mortgagor shall not be entitled to any notices of any
nature whatsoever from Mortgagee except with respect to matters for which this Mortgage
specifically and expressly provides for the giving of notice by Mortgagee to Mortgagor and except
with respect to matters for which Mortgagee is required by applicable law to give notice, and
Mortgagor hereby expressly waives the right to receive any notice from Mortgagee with respect to
any matter for which this Mortgage does not specifically and expressly provide for the giving of
notice by Mortgagee to Mortgagor.

43.  Remedies of Mortgagor. In the event that a claim or adjudication is made
that Mortgagee hasacted unreasonably or unreasonably delayed acting in any case where by law or
under the Note; thia-Mortgage or the Other Security Documents, it has an obligation to act
reasonably or promptiy, ortgagee shall not be liable for any monetary damages, and Mortgagor’s
remedies shall be limited toinjunctive relief or declaratory judgment.

44.  Sole Discretion of Mortgagee. Wherever pursuant to this Mortgage,
Mortgagee exercises any right given to it to approve or disapprove, or any arrangement or term is to
be satisfactory to Mortgagee, the decizien-of Mortgagee to approve or disapprove or to decide that
arrangements or terms are satisfactory-ci not satisfactory shall be in the sole discretion of
Mortgagee and shall be final and conclusive, except as may be otherwise expressly and specifically
provided herein.

45.  Non-Waiver. The failure of Msttgagee to insist upon strict performance of
any term hereof shall not be deemed to be a waiver of ‘any.term of this Mortgage or the Other
Mortgages. Mortgagor shall not be relieved of Mortgagor’s obigations hereunder by reason of
(a) the failure of Mortgagee to comply with any request of Mestzagor or Guarantors to take any
action to foreclose this Mortgage or the Other Mortgages or Gtherwise enforce any of the
provisions hereof or of the Note, the Other Notes or the Other Security Documents, (b) the release,
regardless of consideration, of the whole or any part of the Mortgazed Property or Other
Mortgaged Properties, or of any person liable for the Debt or any porticn thereof, or (c) any
agreement or stipulation by Mortgagee extending the time of payment or othervisé modifying or
supplementing the terms of the Note, the Other Notes, this Mortgage, the Other Mengzages or the
Other Security Documents. Mortgagee may resort for the payment of the Debt (0.any other
security held by Mortgagee in such order and manner as Mortgagee, in its discretion, may elect.
Mortgagee may take action to recover the Debt, or any portion thereof, or to enforce any covenant
hereof without prejudice to the right of Mortgagee thereafter to foreclose this Mortgage or the
Other Mortgages. The rights and remedies of Mortgagee under this Mortgage and the Other
Mortgages shall be separate, distinct and cumulative and none shall be given effect to the exclusion
of the others. No act of Mortgagee shall be construed as an election to proceed under any one
provision herein to the exclusion of any other provision. Mortgagee shall not be limited exclusively
to the rights and remedies herein stated but shall be entitled to every right and remedy now or
hereafter afforded at law or in equity.
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46.  No Oral Change. This Mortgage, and any provisions hereof, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by any act or
failure to act on the part of Mortgagor or Mortgagee, but only by an agreement in writing signed by
the party against whom enforcement of any modification, amendment, waiver, extension, change,
discharge or termination is sought.

47.  Liability. If Mortgagor consists of more than one person, the obligations
and liabilities of each such person hereunder shall be joint and several. This Mortgage shall be
binding upon and inure to the benefit of Mortgagor and Mortgagee and their respective successors
and assigns forever.

48.  Inapplicable Provisions. If any term, covenant or condition of the Note or
this Mortgage'ie held to be invalid, illegal or unenforceable in any respect, the Note and this
Mortgage shall be-coiistrued without such provision.

49. Heagings, etc. The headings and captions of various paragraphs of this
Mortgage are for convenienc? of reference only and are not to be construed as defining or limiting,
in any way, the scope or intent of the.nrovisions hereof.

50. Duplicate Origials. This Mortgage may be executed in any number of
duplicate originals and each such duplicat¢ 4riginal shall be deemed to be an original.

51. Definitions. Unless the costext clearly indicates a contrary intent or unless
otherwise specifically provided herein, words used-ir this Mortgage may be used interchangeably in
singular or plural form and the word “Mortgagor” Jshall mean “each Mortgagor and any
subsequent owner or owners of the Mortgaged Propérty.or any part thereof or any interest
therein,” the word “Mortgagee” shall mean “Mortgagee and »iiy subsequent holder of the Note,”
the word “Note” shall mean “the Note and any other evideriee Of indebtedness secured by this
Mortgage,” the word “person” shall include an individual | ¢orperation, partnership, trust,
unincorporated association, government, governmental authority, and any otner entity, and the words
“Mortgaged Property” shall include any portion of the Mortgaged Property and any interest
therein. Whenever the context may require, any pronouns used herein shall include the
corresponding masculine, feminine or neuter forms, and the singular form of nouns and pronouns
shall include the plural and vice versa.

52.  Homestead. Mortgagor hereby waives and renounces all homestead and
exemption rights provided by the constitution and the laws of the United States and of any state, in
and to the Mortgaged Property as against the collection of the Debt, or any part hereof.

53.  Assignments. Mortgagee shall have the right to assign or transfer its rights
under this Mortgage without limitation. Any assignee or transferee shall be entitled to all the
benefits afforded Mortgagee under this Mortgage.

54.  Cooperation. Mortgagor acknowledges that Mortgagee and its successors
and assigns may (a) sell this Mortgage, the Other Mortgages, the Note, the Other Notes and Other
Security Documents to one or more investors as a whole loan, (b) participate the Loan or the Other
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Loans to one or more investors, (c) deposit this Mortgage, the Other Mortgages, the Note, the Other
Notes and Other Security Documents with a trust, which trust may sell certificates to investors
evidencing an ownership interest in the trust assets or (d) otherwise sell the Loan or interest therein
to investors (the transactions referred to in clauses (a) through (d) are hereinafter referred to as
“Secondary Market Transactions”). At Mortgagee's sole cost and expense, Mortgagor shali
cooperate in good faith with Mortgagee in effecting any such Secondary Market Transaction and
shall cooperate in good faith to implement all requirements imposed by the Rating Agency involved
in any Secondary Market Transaction including, without limitation, all structural or other changes to
the Loan and the Other Loans, modifications to any documents evidencing or securing the Loan and
Other Loans, delivery of opinions of counsel acceptable to the Rating Agency and addressing such
matters as the Rating Agency may require; provided, however, except as otherwise specifically set
forth herein, inciuding, without limitation, Paragraph 26 herein, the Mortgagor shall not be required
to modify any decuments evidencing or securing the Loan or Other Loans which would modify
(i) the interest rate payable under the Note or Other Notes, (ii) the stated maturity of the Note or
Other Notes, (iii) the amsrtization of principal of the Note or Other Notes, (Iv) any other material
economic term of the Loar-or Other Notes or (v) otherwise increase the obligations or liabilities of
Mortgagor or decrease the (rights of the Mortgagor under the Loan Documents. Provided
Mortgagee pays for same, Maitgagar shall provide such information and documents relating to
Mortgagor, Guarantor, if any, the i14orrgaged Property, the Other Mortgaged Properties, the Lease,
the Harris Lease, the Kohl’s Lease, 2ad the Lessee as Mortgagee or any Rating Agency may
reasonably request in connection witiv 2" Secondary Market Transaction, including, without
limitation, any further environmental requiremeiiiz. Mortgagee shall have the right to provide to
prospective investors any information in its possession, including, without limitation, financial
statements relating to Mortgagor, the Guarantor, if’ sny, the Mortgaged Property and the Lessee.
Mortgagor acknowledges that certain information regarding the Loan and the Other Loans and the
parties thereto and the Mortgaged Property may be included in a private placement memorandum,
prospectus or other disclosure documents.

55.  Recourse Provisions. The terms and provisiozis set forth in Section 12 of
the Note are incorporated herein in their entirety.

56.  Governing Law; Submission to Jurisdiction. Thic Mbrigage shall be
governed by and construed in accordance with the law of the state in whicli *ae Mortgaged
Property is located without regard to conflict of law provisions thereof. Eacii Mortgagor,
and each endorser or guarantor hereby submits to personal Jjurisdiction in sail state and
the federal courts of the United States of America located in said state (and any appellate
courts taking appeals therefrom) for the enforcement of such MORTGAGOR’S,
ENDORSOR’S OR GUARANTOR’S obligations hereunder, under the Note, ANY
Guaranty and the other SECURITY Documents, and waives any and all personal rights
under the law of any other state to object to jurisdiction within such state for the purposes
of SUCH ACTION, SUIT, PROCEEDING OR litigation to enforce such obligations of
such MORTGAGOR, endorsor or GUARANTOR. EACH MORTGAGOR AND EACH
ENDORSOR AND GUARANTOR hereby waives and agrees not to assert, as a defense in
any action, suit or proceeding arising out of or relating to this MORTGAGE, THE NOTE,
ANY GUARANTY or any of the OTHER SECURITY Documents, (A) that it is not
subject to such jurisdiction or that such action, suit or proceeding may not be brought or

-37.-




0423310118 Page: 39 of &1

WNOFFICIAL COB

Elston Developmen greement, Assignment

of Leases and Rents and Fixture Filing

is not maintainable in those courts or that this MORTGAGE, THE NOTE, ANY
GUARANTY AND/OR ANY OF THE OTHER SECURITY DOCUMENTS may not be
enforced in or by those courts or that it is exempt or immune from execution, (B) that the
action, suit or proceeding is brought in an inconvenient forum or (C) that the venue of the
action, suit or proceeding is improper. In the event any SUCH action, suit, proceeding or
litigation is commenced, Mortgagor, or ENDORSOR AND GUARANTOR agree that
service of process may be made, and personal jurisdiction over such Mortgagor,
ENDORSOR OR GUARANTOR obtained, by service of a copy of the summons,
complaint and other pleadings required to commence such litigation upon such
Mortgagor or endorsor or GUARANTOR at THE ADDRESS SET FORTH IN
PARAGRAFYH 40 HEREIN.

57...  Waiver of Jury Trial. MORTGAGOR HEREBY AGREES NOT TO
ELECT A TRIALRY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY, AND
WAIVES ANY RIG4I7T TO TRIAL BY JURY FULLY TO THE EXTENT THAT ANY
SUCH RIGHT SHALJL. -NOW OR HEREAFTER EXIST WITH REGARD TO THE
NOTE, THIS MORTGAGE, OR THE OTHER SECURITY DOCUMENTS, OR ANY
CLAIM, COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECTION
THEREWITH. THIS WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN
KNOWINGLY AND VOLUNTARILY BY MORTGAGOR AND IS INTENDED TO
ENCOMPASS INDIVIDUALLY EACZ INSTANCE AND EACH ISSUE AS TO WHICH
THE RIGHT TO A TRIAL BY JURY WOLLD OTHERWISE ACCRUE. MORTGAGEE
IS HEREBY AUTHORIZED TO FILE A - COPY OF THIS PARAGRAPH 56 IN ANY
PROCEEDING AS CONCLUSIVE EVIDENCZ OF THIS WAIVER BY MORTGAGOR.

58. Miscellaneous.

(a) Any consent or approval by Mortgagee in.ny single instance shall not be
deemed or construed to be Mortgagee’s consent or approval in axy. like matter arising at a
subsequent date, and the failure of Mortgagee to promptly exercis¢ any right, power, remedy,
consent or approval provided herein or at law or in equity shall not constitute or be construed as a
waiver of the same nor shall Mortgagee be estopped from exercising such (igh:, power, remedy,
consent or approval at a later date. Any consent or approval requested of and graries by Mortgagee
pursuant hereto shall be narrowly construed to be applicable only to Mortgagor ziid the matter
identified in such consent or approval and no third party shall claim any benefit by redscn thereof,
other than the party to whom such consent or approval was given or reasonably intended to benefit,
and any such consent or approval shall not be deemed to constitute Mortgagee a venturer or partner

with Mortgagor nor shall privity of contract be presumed to have been established with any such
third party.

(b) Mortgagor represents and warrants to Mortgagee that, as of the date hereof,
there has not been committed by Mortgagor any act or omission affording the federal government
or any state or local government the right of forfeiture as against the Mortgaged Property or any
part thereof or any monies paid in performance of Mortgagor’s obligations under the Note, this
Mortgage or under any of the Other Security Documents. Mortgagor hereby covenants and agrees
not to commit, permit or suffer to exist any act, omission or circumstance affording such right of
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forfeiture. In furtherance thereof, Mortgagor hereby indemnifies Mortgagee and agrees to defend
and hold Mortgagee harmless from and against any loss, damage or injury by reason of the breach

of the covenants and agreements or the representations and warranties set forth in this Paragraph
38(b).

(€) Mortgagor represents and warrants to Mortgagee that all utilities necessary
for the operation of the Improvements are or will be made available at the Mortgaged Property.

59.  Servicer. Mortgagee may from time to time appoint one or more Servicers
and/or special servicers (collectively, the “Servicer™) to administer the Loan or otherwise perform
certain funeiions in connection with the Loan, which Servicer shall have the power and authority to
exercise all of<iie rights and remedies of Mortgagee and to act as agent of Mortgagee hereunder.

6. Defeasance.

(a) Frovided no Event of Default, or event which with notice and/or the passage
of time would become an Event of Default, has occurred and is continuing, at any time (x) after the
date which is three (3) years froin the date hereof and (y) before the Maturity Date, Mortgagor may
voluntarily defease the Loan and outain the refease of the Mortgaged Property from the lien of this
Mortgage, upon the satisfaction of the falawing conditions precedent:

(1) not less than thitty (30) days prior written notice to Mortgagee
specifying a reguiarly scheduled payment date fthe “Release Date”) on which the Defeasance
Deposit (hereinafter defined) is to be made:

(i)  the payment to Mortgagee of interest accrued and unpaid on the
principal balance of the Note to but not including the Release Date;

(i) the payment to Mortgagee of all othér sizme, not including scheduled
interest or principal payments due after the Release Date, due under the [Note, this Mortgage and the
Other Security Documents;

(iv)  the payment to Mortgagee of the Defeasance Deposit;and
(v} the delivery to Mortgagee of:

(A)  asecurity agreement, in form and substance that would be
satisfactory to a prudent lender, creating a first priority lien
on the Defeasance Deposit and the U.S. Obligations
(hereinafter defined) purchased on behalf of Mortgagor with
the Defeasance Deposit in accordance with this provision of

this Paragraph 60 (the “Security Agreement”);

(B)  arelease of the Mortgaged Property from the lien of this
Mortgage (for execution by Mortgagee) in a form
appropriate for the jurisdiction in which the Mortgaged
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Property is located and that in form and substance would
otherwise be satisfactory to a prudent lender;

an officer’s certificate of Mortgagor certifying that the
requirements set forth in this Paragraph 60(a) have been
satisfied;

an opinion of counsel for Mortgagor in form and substance
that would be satisfactory to a prudent lender stating, among
other things, that Mortgagee has a perfected first priority
security interest in the Defeasance Deposit and the U.S.
Obligations purchased by Mortgagee on behalf of
Mortgagor, and that Mortgagor has legally and validly
transferred and assigned the U.S. Obligations and all
obligations, rights and duties under and to the Note to the
Successor Mortgagor (hereinafter defined);

evidence in writing from the applicable Rating Agencies to
the effect that such release will not result in a re-qualification,
réfuction or withdrawal of any rating in effect immediately
prior to such defeasance for any securities issued in
connectioiwith a Secondary Market Transaction involving
the Loanwhich are then outstanding;

if required by tiie applicable Rating Agencies, Mortgagor
should also deliver or cause to be delivered a non-
consolidation opimiop~with respect to the Successor
Mortgagor in form and substance that would be satisfactory
to a prudent lender and in feriniand substance satisfactory to
the applicable Rating Agencies;

a certificate of Mortgagor’s independent certified public
accountant certifying that the U.S. Ouilgations purchased
with the Defeasance Deposit generate monthly amounts
equal to or greater than the required Scheduied Defeasance
Payments; and

such other certificates, documents or instruments as
Mortgagee may reasonably request.

In connection with the conditions set forth in subparagraph (a)(v) above, Mortgagor hereby
appoints Mortgagee as its agent and attorney-in-fact for the purpose of using the Defeasance
Deposit to purchase U.S. Obligations which provide payments on or prior to, but as close as
possible to, all successive scheduled payment dates after the Release Date upon which interest and
principal payments are required under the Note (including the amounts due on the Maturity Date)
and in amounts equal to the scheduled payments due on such dates under the Note (the “Scheduled
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Defeasance Payments™). Mortgagor, pursuant to the Security Agreement or other appropriate
document, shall authorize and direct that the payments received from the U.S. Obligations may be
made directly to Mortgagee and applied to satisfy the obligations of Mortgagor under the Note and
the Other Notes.

(b)  Upon compliance with the requirements of this Paragraph 60, the the
Mortaged Property and the Other Mortgaged Properties shall be released from the lien of this
Mortgage, Mortgagor and Guarantor shall be relieved from all obligations and liabilities under the
Loan docurieits that accrue after the effective date of defeasance and the pledged U.S. Obligations
shall be the scie source of collateral securing the Note. Provided no Event of Default has occurred
and is continuing.any portion of the Defeasance Deposit in excess of the amount necessaty to
purchase the U'S<Gbligations required by subparagraph (a) above and satisfy Mortgagor’s
obligations under this'Pzragraph 60 shall be remitted to Mortgagor. In connection with such
release, Mortgagor (or, at Mortgagee’s option, Mortgagee) shall establish or designate a successor
entity (the “Successor Mortgazor™), which shall be a single purpose bankruptcy remote entity
which is not directly or indirectly owmed by Mortgagor and which shall be approved by Mortgagee,
and Mortgagor shall transfer and assign all obligations, rights and duties under and to the Note
together with the pledged U.S. Obiications to such Successor Mortgagor. Such Successor
Mortgagor shall assume the obligations uiid=r the Note and the Security Agreement and Mortgagor
shall be relieved of its obligations thereundzry, Mortgagor shall pay $1,000.00 to any such
Successor Mortgagor as consideration for assurmiing the obligations under the Note and the
Security Agreement. Notwithstanding anything in. this Mortgage to the contrary, no other
assumption fee shall be payable upon a transfer of the’Note in accordance with this Paragraph 60,
but Mortgagor shall pay all costs and expenses incurrzd by Mortgagee, including, without

limitation, Mortgagee’s attorneys’ fees and expenses, incurred i, connection with this Paragraph
60.

(c) For purposes of this Paragraph 60, the following terms shall have the
following meanings:

(1) The term “Code” shall mean the Internal Revenue Cide of 1986, as
amended, and as it may be further amended from time to time, any successor statutzs thereto, and

applicable U.S. Department of Treasury regulations issued pursuant thereto in tempo‘ary or final
form.

(ify  The term “Defeasance Deposit” shall mean an amount equal to the
remaining principal amount of the Note, the Yield Maintenance Premium, any costs and expenses
incurred or to be incurred in the purchase of U.S. Obligations necessary to meet the Scheduled
Defeasance Payments and any revenue, documentary stamp or intangible taxes or any other tax or
charge due in connection with the transfer of the Note or otherwise required to accomplish the
agreements of this Paragraph 60;

(i) The term “REMIC Trust” shall mean a “real estate mortgage
investment conduit” within the meaning of Section 860D of the Code that holds the Note;
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(iv)  The term “U.S. Obligations” shall mean direct non-callable
obligations of the United States of America; and

(v) The term “Yield Majntenance Premium” shall mean the amount (if
any) which, when added to the remaining principal amount of the Note, will be sufficient to
purchase U.S. Obligations providing the required Scheduled Defeasance Payments.

6l. OFAC Representations.

(a) Definitions.

(i) “IEEPA” shall mean the International Emergency Economic Power
Act 50 US.C. 31701 et. seq.

(s  “OFAC” shall mean the U.S. Department of Treasury’s Office of
Foreign Asset Control.

(i) “PATRIOT Act” shail mean the Uniting and Strengthening
America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001
(Public Law 107-56) (The USA PATRIOT Act).

(iv)  “Prohibited Persou” shall mean any Person:

1. listed in the Annex o, or is otherwise subject to the provisions of, the
Executive Order No: 13224 on Terrorist Financing, effective
September 24, 2001, axd relating to Blocking Property and
Prohibiting Transactions With Peisons Who Commit, Threaten to
Commit, or Support Terrorism (ike* Executive Qrder”);

2. that is owned or controlled by, or actiig for or on behalf of, any
person or entity that is listed in the Annex 10, or is otherwise subject
to the provisions of the Executive Order;

3. with whom Mortgagee is prohibited from dealing or otherwise
engaging in any transaction by any terrorism or mone) qundering
legal requirements, including the PATRIOT Act and the Executive
Order;

4. that commits, threatens or conspires to commit or supports
“terrorism” as defined in the Executive Order;

5. that is named as a “specifically designated national (SDN)” on the
most current list published by the U.S. Treasury Department Office
of Foreign Assets Control at its official website,
http://www/treas.gov.ofac/t1 1 sdn.pdf or at any replacement website
or other replacement official publication of such list or is named on
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any other U.S. or foreign government or regulatory list issued post-
09/11/01;

6. that is covered by IEEPA, OFAC or any other law, regulation or
executive order relating to the imposition of economic sanctions
against any country, region or individual pursuant to United States
law or United Nations resolution; or

7. that is an affiliate (including any principal, officer, immediate family
member or close associate) of a Person described in one or more of

clauses (1) - (6) of this definition of Prohibited Person.

b} Representatives/Warranties/Covenants.

) PATRIOT Act. Mortgagor hereby represents and warrants to, and
covenants with, Mortgagec that as of the date hereof and until such time as the Debt shall be paid in
full:

L. Nore of the Mortgagor, any Guarantor, any SPC Party, any of their
respective.direct or indirect constitutes or affiliates, any of their
respective-arficers or directors (including officers or directors of any
such constituents-or affiliates), and any of their respective brokers,
investors or other agents acting or benefiting in any capacity in
connection with the Lean, is a Prohibited Person.

2. None of Mortgage, any Guacantor, any SPC Party or any of their
respective direct or indirect copstituents or affiliates, any of their
respective officers or directors (inclding officers or directors of any
such constituents or affiliates) (a) to Mortgagor’s knowledge after
due inquiry, has conducted or will cenduct any business or has
engaged or will engage in any transaction or dealing with any
Prohibited Person, including making or receiving ary contribution of
funds, goods or services to or for the benefit ot any Prohibited
Person, (b) to Mortgagor’s knowledge after due inquiry, has dealt or
will deal in, or otherwise has engaged or will engag:s in any
transaction relating to, any property or interests in property blocked
pursuant to the Exccutive Order, or (c) has engaged or will engage in
or has conspired or will conspire to engage in any transaction that
evades or avoids, or has the purpose of evading or avoiding, or
attempts to violate any of the requirements or prohibitions set forth
in the Executive Order or the PATRIOT Act,

3. To Mortgagor’s knowledge after due inquiry, none of Mortgagor’s,
any Guarantor’s or any SPC Party’s respective brokers, investors or
other agents acting in any capacity in connection with the Loan (a)
has conducted or will conduct any business or has engaged or will
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engage in any transaction or dealing with any Prohibited Person,
including making or receiving any contribution of funds, goods or
services to or for the benefit of any Prohibited Person, (b) has dealt
or will deal in, or otherwise has engaged or will engage in any
transaction relating to, any property or interests in property blocked
pursuant to the Executive Order, or (c) has engaged or will engage in
or has conspired or will conspire to engage in any transaction that
evades or avoids, or has the purpose of evading or avoiding, or
attempts to violate, any of the requirements or prohibitions set forth
in the Executive Order of the PATRIOT Act.

4. Mortgagor covenants and agrees to deliver to Mortgagee any
certification or other evidence requested from time to time by
Mortgagee no more often than once per calendar year (unless
required by law), confirming Mortgagor’s compliance with this
Section 61.

3. Mortgagor represents and warrants that Mortgagor, any Guarantor,
any SPC Party and all of their respective affiliates (including any
officert and directors of any of the foregoing) are in full compliance
with all ‘agriicable orders, rules, regulations issued by, and
recommendatiops-of, the U.S. Department of the Treasury and
OFAC pursuant to IEEPA, the PATRIOT Act, other legal
requirements relating to money laundering or terrorism and any
executive orders related thiereto.

6. At all times throughout the tein of the Loan, Mortgagor, any
Guarantor, any SPC Party and. all of their respective affiliates
(including any officers and directors of any of the foregoing) shall
be in full compliance with all applicabiz-orders, rules, regulations
issued by, and recommendations of, the US. Department of the
Treasury and OFAC pursuant to IEEPA, the PATRIOT Act, other
legal requirements relating to money laundering of #éi7orism and any
executive orders related thereto.

7. Mortgagor is advised that, by law, Mortgagee may be obligated to
“freeze its account” or any account of its investors, either by
prohibiting additional funds, declining any withdrawal, redemption,
or transfer request(s) and/or segregating assets in compliance with
governmental regulations, and Mortgagee may also be required to

report such action to governmental or regulatory authorities,
inciuding OFAC.

8. Mortgagor has taken appropriate due diligence efforts required by
law to know each investor including, whether the investor is a
Prohibited Person. Mortgagor has taken appropriate due diligence
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efforts required by law to know if any investor is a “Senior Foreign
Political Figure” (as defined in the PATRIOT Act) and, to the extent
that any investor is a Senior Foreign Political Figure, has disclosed
such information to Mortgagee.

0. Mortgagor will comply with reporting requirements under applicable
law relating to unusual or suspicious activity relating to the
PATRIOT Act.

10.  Mortgagor does not believe, and after appropriate due diligence, has
no reason to believe, that any of its investors is a “Prohibited
Foreign Shell Bank” (as defined in the PATRIOT Act), is named on
any available lists of known or suspected terrorists, terrorists
organizations or of other sanctioned persons issued by the United
States government and the government(s) of any jurisdictions(s) in
which Mortgagor is doing business.

Mortgagor will advise Mortgagee immediately of any material change that would affect the
representations, covenants and war-anties provided in this Section 61.

62.  Second Disbursemsnt of Loan Proceeds. Upon satisfaction of the
conditions precedent set forth below of this Sectivn 62 by no later than 1:00P.M. Chicago, Hllinois
time on December 1, 2004, Mortgagee shall fund.cuch additional amount of Loan proceeds (the
“Second Disbursement™) up to $3,000,000 that is =dle to be Fully Amortized by the cash flow
generated by the Tenant’s share of Common Area Constrisction Costs (as defined in the Lease) and
is otherwise in accordance with the terms of the Applicaticn

(@)  Mortgagee shall have received froni-the Tenant satisfactory written
confirmation of the amount and payment schedule of Tenani s.share of Common Area
Construction Costs;

(b)  Mortgagee shall have received an assignment of the cor/struction contract the
Mortgagor has entered into for construction of the Parkin g Deck (as defined 1p/the Lease), such
assignment in form and substance satisfactory to Mortgagee in its sole discretion;

{c) Mortgagee shall have received funds in the amount of $500,000 to be
deposited and held in the Construction Completion Reserve (as defined in the Borrower Reserve
Agreement), which funds shall be disbursed from the proceeds of the Second Disbursement;

(d)  Mortgagor shall have authorized and executed the replacement Note
described below and delivered it in escrow to Mortgagee’s special counsel; and

(e) Mortgagor shall have authorized, executed and delivered (in escrow if
appropriate) such other instruments and agreements or shall be reasonably requested by Mortgagee
to evidence and secure the Second Disbursement.
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IN WITNESS WHEREOQF, Mortgagor has executed this Mortgage as of the day
and year first above written.

MORTGAGOR:

ELSTON DEVELOPMENT L.L.C., a
Delaware limited Lability company

by Baker Development Corporation,
an Ilfinois corporation, its manager

By: 7 i
Name: It Sater—
Title: Az
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STATE OF ILLINOIS
88.:
COUNTY OF COOK

On the ﬁ day o{ ) LA442004, before me personally camg Warren Baker, to me known,
who, being by me duly swomn, djd depose and say that he is the |/ ,)La A s L 7/' of Baker
Development Corporation, the thanager of Elston Development L.L.C., an Illinois limited liability
company, the corporation described in and which executed the foregoing iistrument; and that he
signed his name thereto by authority of the board of directors of said corporation.

0000000*00000000000)00000‘:
"OFFICIAL SEAL- :
MICHELLE M2 0RICAL :
Notary Public. Suste of lnnois :

b4

My Commissior: Expires 8/18/00
(IR IY YRR T YR Y XY E L ¥
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" PERM TAX#

14-31-211-028
14-31-211-029
14-31-219-001
14-31-219-002
14-31-219-003

14-31-219-004

14-31-215-005
14-31-21%-012
14-31-219-013
14-31-219-014
14-31-219-015
14-31-219-016
14-3%-219-017

14-24-715-018

14-31-2155919
14-31-215-420
14-31-219-029
14-31-219-031
14-31-219-032
14-31-219-034

14-31-219-035

14-31-219-039
14-31-219-040
14-31-219-041

{affects
(affects
(affects
(affects
{affects
{affects
{affects
{affects
(affects
(affects
(affects
{affects
{affects
{affects
{affects
(affects
{affects
s’ fects
\affeets
(af Fects
(affects
{affect
(affects
(affects

2003 18T INST

part & other ppty) $1,335.81
part & other ppty) $1,118.66
part) $338.13
part) $19,127.71
part) $486.18
part) $211.00
part) $161.77
part) $§221.33
part) : $221.33
part} ' $221.33
part) $221.33
part) 5464.17
part) ' $558.22
part) $600.36
part) §533.70
part and other ppty) $548.43
part) $474 .39
part) $461.29
part) ‘ $461.29
part) ‘ $844.43
vart) : $849.01
purt) $1,738.59
part! $312.08

par:) $302.73

STATUS

PAID
PAID
PAID
PAID
PAID
PAID
PAID
PAID
PATD
PAID
PAID
PAID
PAID
PAID
PAID
PAID
PAID
PAID
PAID
PAID
PAID

'PAID
PAID
PAID
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EXHIBIT A

Legal Description
Parcel 1

That part of various lots: vacated streets and alleys; in various subdivisions in the Fast Half of
the Northeast Quarter of Section 31, Township 40 North, Range 14, East of the Third Principal
Meridian, described as follows: Commencing at the intersection of the South line of West
Webster Avenue with the Southwesterly line of North Elston Avenue; Thence South 44° 59' 59"
East along said Southwesterly line 919.25 feet to the point of beginning; Thence continue South
44° 59" 59" East along said Southwesterly line 280.89 feet to the Westerly line of the Chicago and
Northwestern Rajlway Company right of way; Thence South 16° 30" 34" East along said
Westerly line ot zaizi right of way 439.44 feet to the North line of West Armitage Avenue;
Thence North 89° 20°44" West along said North line 144.37 feet to the Northeasterly line of
Chicago and Northwestzri Railway Company right of way; Thence Northwesterly along said
Northeasterly right of way line-being an arc of a circle convex Northeasterly and having a radius
0f 3538.26 feet for a distance 617539.30 feet {the chord of said arc having a bearing of North 43°
17" 15" West and a distance of 33¢.17\feet) Thence North 48° 38' 53" West along said right of
way line 183.40 feet; Thence North 30%35' 39" West along said right of way line 42.30 feet to a
point on said Northeasterly line 695.54 fext{as measured on said Northeasterly line)
Southeasterly of the East line of North Wond Street; Thence North 45° 03' 01" East 316.20 fect
to the point of beginning (except therefrom Lcts 14 and 34 in Hurford's Subdivision of Original
Lot I in Block 21 in Sheffield's Addition to Chicigs in said Section 31) in Cook County, Hlinois.

Excepting therefrom:

That part of Lot "A" in the consolidation of parts of Original Rlock 21 in Sheffield's Addition to
Chicago in Section 31, Township 40 North, Range 14, Fast of the  Third Principal Meridian,
described as follows: Commencing at the intersection of the South line’of West Webster Avenue
with the Southwesterly line of North Elston Avenue; thence South 44° 59:59" East, along the
Southwesterly line of North Elston Avenue 941.33 feet to the point of beginring: thence South
44° 59" 59" East, along the Southwesterly line of North Elston Avenue, 20.02£2ei i the
Northwesterly line of vacated North Hobson Avenue; thence South 45°03°01” West(, along the
Northwesterly line of vacated North Hobson Avenue, 20.00 feet; thence North 44°'5059" West
20.00 feet; thence North 45° 00" 01" East 20.00 feet to the point of beginning, in Cook County,
Hlinois.

Parcel 2
Together with non-exclusive easements for ingress, egress and parking as contained in Declaration

of Covenants, Conditions, Reciprocal Rights and Easements dated August 4, 2004 and recorded
on , 2004 as document No.
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) Mortgagee shall have received an updated MAI appraisal taking into account
the increased rent reflecting an appraised amount equal to or greater than the amount of the Loan.

On the date of the Second Disbursement, the original Note shall be exchanged for a
replacement Note in the same form and tenor as the original Note in an amount of principal equal to
the then outstanding principal amount of the original Note plus the amount of the Second
Disbursement.
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