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MORTGAGE AND SECURITY AGREEMENT - FIXTURE FILING

THIS MORTGAGE AND SECURITY AGREEMENT - FIXTURE FILING made this
2™ day of September, 2004 by Farkway Bank and Trust Company, not personally but solely as
Trustee under a trust agreement dared, November 18, 2002 and known as Trust No. 13450 (the
“Trust”) (hereinafter referred to as the “Mortgagor”), whose address is 4800 N. Harlem Avenue,
Harwood Heights, Illinois 60656, in favcr of FIFTH THIRD BANK (Chicago), a Michigan
banking corporation (hereinafter, together with its successors and assigns, including each and
every from time to time holder of the Note herpinafier referred to, called the “Mortgagee”),
whose address is 1701 Golf Road, Tower 1, Suite 705. Rolling Meadows, Ilinois 60008.

WHEREAS, Mortgagor is indebted to Morlgagee in an amount not to exceed the
principal sum of THREE MILLION FOUR HUNDRED THOUSAND and 00/100
($3,400,000.00), which indebtedness is evidenced by a Mortgage Note (the “Note”) of even date
herewith in the amount Two Million One Hundred Thousand and ©3/100 Dollars ($3,400,00.00)
made by Mortgagor and payable to the order of and delivered to’IMoitgagee, and any and all
renewals, extensions or refinancings thereof, in and by which Note, Morigagor promises to pay
the said principal sum and interest in the manner and at the rates as provide therein.

The unpaid principal amount and all accrued and unpaid interest due under the Noteif not sooner
paid shall be due and payable on September 2, 2005 subject to extension as set forthi iv. the Note.
All such payments on account of the indebtedness evidenced by the Note shall be first applied to
interest on the unpaid principal balance and the remainder to principal and all of said principal
and interest being made payable at such place as the holder of the Note may from time to time in
writing appoint, and in the absence of such appointment, then at the office of Mortgagee, at the
address indicated above or at such other address as Mortgagee may from time to time designate
in writing.

NOW, THEREFORE, Mortgagor, to secure the payment of the Note with interest
thereon, and any extensions and renewals thereof, in whole or in part, any and all Rate
Management Obligations and the payment of all other sums with interest thereon advanced in
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accordance herewith or in the Note provided (hereinafter referred to as the “Indebtedness™) to
protect the security of this Mortgage, and the performance of the covenants and agreements of
Mortgagor herein contained, does hereby mortgage, grant and convey t0 Mortgagee the real
estate located in the Village of Elk Grove, County of Cook, State of Illinois as described on
Exhibit A attached hereto and made a part hereof (hereinafter collectively referred to as the
“Real Estate”), which Real Estate is presently improved with a commercial building and which,
with the property herein described, is referred to herein as the “Premises” together with:

(@)  Allof the Real Estate;

(b) < All buildings and other improvements now or at any time hereafter constructed or
sected upon or located at the Real Estate, and all materials located on the Real
Estate intended for construction, reconstruction, alteration and repairs of such
improvements Now or hereafter erected thereon, together with and including, but
not liniited to, all fixtures, equipment, machinery, appliances and other articles and
attachmeris now or hereafter forming part of, attached to or incorporated in any
such buildings or improvements, excluding therefrom any tenant owned property
(all hereinafter rcfared to as the “Improvements”);

(c)  All privileges, reseivations, allowances, hereditaments, —tenements and
- appurtenances now or hercafter belonging or pertaining to the Real Estate or
Improvements;

(d)  All leaschold estates, right, title ¢no interest of Mortgagor in any and all leases,
subleases, arrangements or agreements relating to the use and occupancy of the
Real Estate and Improvements or any pe:tion thereof, now or hereafter existing or
entered into (all hereinafter referred to ac “Leases”), together with all cash or
security deposits, advance rentals and other deposits or payments of similar nature
given in connection with any Leases;

(e)  All rents, issues, profits, royalties, income, avails ‘and” other benefits now or
hereafter derived from the Real Estate and Improvements, under Leases or
otherwise (all hereinafter referred to as “Rents”), subject to the right, power and
authority given to the Mortgagor in the Assignment hereinaficryeferred to, to
collect and apply the Rents;

(H All right, title and interest of Mortgagor in and to all options to purchase or lease
the Real Estate or Improvements, or any portion thereof or interest therein, or any
other rights, interests or greater estates in the rights and properties comprising the
Premises, now owned or hereafter acquired by Mortgagor;

(g)  Any interests, estates or other claims, both in law and in equity, which Mortgagor
now has or may hereafter acquire in the Real Estate and Improvements or other
rights, interests or properties comprising the Premises now owned or hereafter
acquired;
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(h)  Allright, title and mterest of Mortgagor now owned or hereafter acquired in and to
(i) any land or vaults lying within the right-of-way of any street or alley, open or
proposed, adjoining the Real Estate; (ii) any and all alleys, sidewalks, strips and
gores of land adjacent to or used in conmection with the Real Estate and
Improvements; (iii) any and all rights and intetests of every name or nature forming
part of or used in connection with the Real Estate and/or the operation and
maintenance of the Improvements; (iv) all casements, rights-of-way and rights used
in connection with the Real Estate or Improvements or as a means of access
thereto, and (v) all water rights and shares of stock evidencing the same;

(1) All right, title and interest of Mortgagor in and to all tangible personal property
(uereinafter referred to as “Personal Property”), owned by Mortgagor and now or at
aqv time hereafter located in, on or at the Real Estate or Improvements or used or
usclv i connection therewith, including, but not limited to:

(i) a'l_furniture, furnishings and equipment furnished by Mortgagor to
tenaniz of the Real Estate or Improvements;

(i1) all buildiag materials and equipment located upon the Real Estate and
intended to e incorporated in the Jmprovements now or hereafter to be
constructed therecn, whether or not yet incorporated in such
Improvements;

(iit) all machines, machinery, fixtures, apparatus, equipment or articles used
in supplying heating, gaselectricity, air-conditioning, water, light,
power, sprinkler protection, waste removal, refrigeration and ventilation,
and all fire sprinklers, alarm systcimns, electronic monitoring equipment
and devices;

(iv) all window or structural cleaning rigs, iupintenance equipment and
equipment relating to exclusion of vermin or insects and removal of
dust, refuse or garbage;

(v) all model unit indoor and outdoor furniture, including tables, chairs,
planters, desks, sofas, shelves, lockers and cabinets, wail beds, wall
safes, and other furnishings;

(vi) all rugs, carpets and other floor coverings, draperies, drapery rods and
brackets, awnings, window shades, venetian blinds and curtains;

(vii) all lamps, chandeliers and other lighting fixtures;

(viii)  all office fumiture, equipment and supplies;

(ix) all kitchen equipment, including refrigerators, ovens, dishwashers, range
hoods and exhaust systems and disposal units;
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(x) all laundry equipment, including washers and dryers;

(x1) all tractors, mowers, sweepers, snow removal equipment and other
equipment used in maintenance of exterior portions of the Real Estate;
and

(xi1} all maintenance supplies and inventories; but provided that there shall be
excluded from and not included within the term “Personal Property” as
used herein and hereby mortgaged and conveyed, any accounts, other
intangibles, trade inventory, equipment, trade fixtures, furniture,
furnishings or other property of tenants, managing agent of the Premises
or third party contractors;

1)) All the octate, interest, right, title or other claim or demand which Mortgagor now
has or mey hereafter have or acquire with respect to (i) the proceeds of insurance in
effect withi resract to the Premises, and (ii) any and all awards, claims for damages
and other compérsation made for or consequent upon the taking by condemnation,
eminent domain or/any like proceeding, or by any proceeding or purchase in lieu
thereof, of the whole ¢i any part of the Premises, including, without limitation, any
awards and compensatiod resulting from a change of grade of streets and awards
and compensation for severince damages (all hereinafter generally referred to as
“Awards”). :

MORTGAGOR COVENANTS that Moitgasor is lawfully seized of the real estate
hereby conveyed and has the right to mortgage, grant 204 convey the Premises, that the Premises
are unencumbered and that Mortgagor will warrant and defend generally the title to the Premises
against all claims and demands and further that the Premise hereby mortgaged and conveyed or
intended so to be, together with the rents, issues and profits theroof, and hereby conveyed unto
the Mortgagee forever, free from all rights and benefits under ans vy virtue of the Homestead
Exemption Laws of the State of Hllinois (which rights and benefits ar2 hereby expressly released
and waived), for the uses and purposes berein set forth, together with all rights to retain
possession of the Premises after any default in the payment of all or any pait of the Indebtedness,
or the breach of any covenant or agreement herein contained, or upon the Oecinrence of any
Event of Default as hereinafter defined;

FOR THE PURPOSE OF SECURING the payment of the Indebtedness with interest
thereon evidenced by the Note and any and all modifications, extensions and renewals thereof,
and all other Indebtedness and the performance and observance by Mortgagor of all of the terms,
provisions, covenants and agreements on Mortgagor’s part to be performed and observed
provided that the aggregate of the Indebtedness shall at no time exceed $100,000,000.

PROVIDED, NEVERTHELESS, and these presents are upon the express condition that
if all of the Indebtedness shall be duly and punctually paid and all the terms, provisions,
conditions and agreements herein contained on the part of the Mortgagor to be performed or
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observed shall be strictly performed and observed, then this Mortgage and the estate, right and
interest of the Mortgagee in the Premises shall cease and become void and of no effect.

AND IT IS FURTHER AGREED THAT:

l. Payment of Indebtedness. The Mortgagor will duly and promptly pay each and
every installment of the principal of, if any and interest and premium, if any, on the Note, and all
other Indebtedness, as the same become due, and will duly perform and observe all of the
covenants, agreements and provisions herein or in the Note provided on the part of the
Mortgagor to be performed and observed.

2. Maintenance, Repair, Restoration, Prior Liens, Parking. In addition,
Mortgagor will Or cause its tenant to:

(a)  Prompily repair, restore or rebuild any Improvements now or hereafter on the
Premises which may become damaged or be destroyed;

(b)  Keep the Premiscs in good condition and repair, without waste, and free from
mechanics', materizimen’s or like liens or claims or other liens or claims for lien
not expressly suborainzied to the lien hereof;

(c)  Pay when due any indetiecness which may be secured by a lien or charge on the
Premises on a parity with 01 superior to the lien hereof, and upon request exhibit
satisfactory evidence of the discharze of such lien to the Mottgagee;

(d)  Complete within a reasonable time apy_ Improvements now or at any time in the
process of erection upon the Premises;

(¢)  Comply with all requirements of law, municipa! ordinances or restrictions and
covenants of record with respect to the Premises azl the use thereof;

(H Make no material alterations in the Premises, except as required by law or
municipal ordinance, or except which are presently under zonstruction and known
to Mortgagee or which are consented to, in writing, by Mortgzgee,

(g)  Suffer or permit no change in the general nature of the occupancy ot the Premises
or consent to any change in any existing private restrictive covenans, zoning
ordinances or other public or private restriction, without the Mortgagee’s prior
written consent;

(h)  Pay when due all operating costs of the Premises;
(1) Initiate or acquiesce in no zoning reclassification with respect to the Premises,

without the Morigagee’s prior written consent which consent shall not be
unreasonably withheld,
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Provide, improve, grade, surface and thereafter maintain, clean, repair, police and
adequately light parking areas within the Premises which areas shall be of
sufficient size to accommodate standard-sized automobiles as may be required by
law, ordinance or regulation, together with any sidewalks, aisles, streets, driveways
and sidewalk cuts and sufficient paved areas for ingress, egress and right-of-way to
and from the adjacent public thoroughfares necessary or desirable for the use
thereof,

Not reduce, build upon, obstruct, redesignate or relocate any such parking areas,
sidewalks, aisles, streets, driveways, sidewalk cuts or paved areas or rights-of-way
or lease or grant any rights to use the same to any other person except tenants and
invitees of tenants of the Premises, without the prior written consent of the
Mortgagee; and

Pay ‘aii utility charges incurred in connection with the Premises and all
improverierits thereon and maintain all utility services now or hereafter available
for use at tne Premises.

Taxes. Subject to Moitgagors rights under Section 32 hereof, the Mortgagor will
pay or cause its tenant to pay when due and before any penalty attaches, all general
and special taxes, assessmen:s, water charges, sewer charges, and other fees, taxes,
charges and assessments of ¢very kind and nature whatsoever (all hereinafier
referred to as “Taxes”), whether ‘or not assessed against the Mortgagor, if
applicable to the Premises or any anirest therein, or the Indebtedness, or any
obligation or agreement secured hereby; and Mortgagor will, upon written request,
furnish to the Mortgagee duplicate receipts tierefor; provided that (a) in the event
that any law or court decree has the effect of (educting from the value of land for
the purposes of taxation any lien thereof, or wrpocing upon the Mortgagee the
payment in whole or any part of the Taxes or liens lieréin required to be paid by
Mortgagor, or changing in any way the law relating to tae taxation of mortgages or
debts secured by mortgages or the interest of the Mortgagee in the Premises or the
manner of collection of Taxes, so as to affect this Mortgage ¢r the Indebtedness or
the holder thereof, then, and in any such event, the Mortgagor upon demand by the
Mortgagee, will pay such Taxes, or reimburse the Mortgagee tacrefor; and (b)
nothing in this Section 3 contained shall require the Mortgagor to pay any income,
franchise or excise tax imposed upon the Mortgagee, excepting only such which
may be levied against such income expressly as and for a specific substitute for
Taxes on the Premises, and then only in an amount computed as if the Mortgagee
derived no income from any source other than its interest hereunder.
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4, Insurance Coverage.

(2) Casualty. Mortgagor shall keep or cause its tenant to keep the improvements now
existing or hereafter erected on the Premises, all property (whether real, personal or mixed)
incorporated therein and all materials and supplies delivered to the Premises for use in connection
with the construction of any Improvements, together with all equipment used for that purpose,
constantly insured against loss or damage under such types and forms of insurance policies and in
such amounts and for such periods as Mortgagee may from time to time reasonably require, and
Mortgagor shall pay promptly, when due, any premiums on such msurance. Unless Mortgagee
otherwise agrees, all such insurance shall be carried with companies acceptable to Mortgagee
holding a crzrent Policyholder's Alphabetic and Financial Size Category Rating according to A.M.
Best's insurance Reports acceptable to Mortgagee, and shall have attached thereto standard
noncontribuiing mortgage clauses in favor of Mortgagee, as well as standard waiver of subrogation
endorsements. Tae Improvements and all such property, materials, supplies and equipment shall be
insured to an amount ctal to one hundred percent (100%) of the full insurable value thereof (but in
no event less than actuel replacement value without deduction for depreciation) at all times against
loss ot damage by fire, lightning, wind storm, explosion, riot and civil commotion, vandalism and
malicious mischief, theft anc-susa other risks as are usually included under what is now known as
broad form extended coverage. Mortgagor shall not carry separate insurance, concurrent in kind or
form and contributing in the event i luss, with any insurance required hereunder. In the event of a
change of ownership or of occupancy ¢i the Premises (without implying or creating any waiver of
the night of approval thereof by Mortgagee), immediate notice thereof by mail shall be delivered to
all insurers. In the event of any loss covered by such insurance, Mortgagor shall immediately notify
Mortgagee in writing, and Mortgagor hereby cuthorizes and directs each and every insurance
company concerned to make payments for such loss directly and solely to Mortgagee (which may,
but need not, make proof of loss) and Mortgagee 1s/pireby authorized to adjust, collect, and
compromise in ifs discretion all claims under all policies (oier than claims of less than $10,000 per
occurrence), unless more than two such claims affecting fie Premises or any other collateral
pledged to secure the Obligations (including any "Collateral” -defined as such in the Loan
Agreement), shall occur in any twelve (12) month period, and Moxigagar shall sign, upon demand
by Mortgagee, all receipts, vouchers, and releases required by such msurance companies. After
deducting any costs of collection, Mortgagee may use or apply the proceeds, at its sole option but
subject to the provisions of Section 6 herein, (i) as a credit upon any portion'of the obligations, or
(ii) to repairing and restoring the Improvements, in which event Mortgagee shall nut be obliged to
see to the proper application thereof nor shall the amount so released or used for restoration be
deemed a payment on the Obligations, or (iii) to deliver same to Mortgagor. Notwithsianding the
provisions of the immediately preceding sentence, in the event of loss or damage to the Premises,
provided and only so long as no event of default has occurred hereunder and no event has occurred
or condition exists which, after the giving of notice or passage of time, or both, could give rise to an
event of default hereunder, and provided further, that the proceeds of such insurance are sufficient,
in Mortgagee's reasonable judgment, after first deducting and paying the reasonable expenses, if
any, incurred by Mortgagee in the collection of such proceeds, to fully restore, repair and replace
the damaged portions of the Premises and to otherwise pay all costs and expenses relating thereto
(or if such proceeds are insufficient as hereinbefore provided, Mortgagor shall deposit the entire
amount of such deficiency with Mortgagee or make other arrangements satisfactory to Mortgagee to
pay such deficiency) and that the insurance company shall not claim that, notwithstanding such
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payment to Mortgagee, such insurance company has no liability to pay any or some portion of such
proceeds to Mortgagor, the balance of the proceeds will be held and disbursed by Mortgagee for the
purposes of the repair, restoration, building or rebuilding of the Premises as hereinafter provided. In
the event such proceeds are applied to restoring the Improvements, such proceeds shall be made
available, from time to time, upon Mortgagee being furnished with satisfactory evidence of the
estimated cost of such restoration and with such architect's certificates, watvers of lien, contractors'
swom statements and other evidence of cost and of payments as Mortgagee may reasonably require
and approve, and if the estimated cost of the work exceeds ten percent (10%) of the original
principal amount of the Obligations, Mortgagor shall furmish Mortgagee with all plans and
specifications for such rebuilding or restoration as Mortgagee may require and approve. No
payment made prior to the final completion of such work shall exceed ninety percent (90%) of the
value of ine-work performed from time to time, and at all times the undisbursed balance of said
proceeds remeining in the hands of Mortgagee shall be at least sufficient to pay for the cost of
completion of sech work, free and clear of any liens. No interest shall be allowed to Mortgagor on
any proceeds of irsuiance paid to and held by Mortgagee. In the event of foreclosure of this
Mortgage, or other transter of title to the Premises in extinguishment of the obligations, all right,
title, and interest of Morigagor, in and to any insurance policies then in force, and any claims or
proceeds thereunder shall pass ¢ Mortgagee or any purchaser or grantee. In the event Mortgagee,
in its sole discretion, determines tliat\any insurance provided by Mortgagor does not comply with
the msurance requirements set forth-berein, then Mortgagee may, at any time and at its sole
discretion, procure and substitute for any ¢f the insurance so held as aforesaid, such other policy or
policies of insurance, in such amount and <atried by such company as it may determine, the cost of
which shall be repaid to Mortgagee by Maortgegor upon demand. Mortgagor shall furnish to
Mortgagee, upon its request, and without cost i Mortgagee, estimates or appraisals of insurable
value, such as are regularly and ordinarily made sy insurance companies to determine the then
replacement cost of the Improvements and all other proserty, materials, supplies and equipment
described in the first sentence of this subparagraph 3(a).

(b)y Liability. Mortgagor shall carry and maintain in fuil tarce at all times comprehensive
public liability insurance as may be required from time to time by Morigagee in forms, amounts,
and with companies satisfactory to Mortgagee, and Mortgagor will @ply all insurance proceeds
under such policies to the payment and discharge of the liabilities in respeey of which such proceeds
are collected. The amounts of coverage shall not be less than $5,000,000 conbined single limit and
that the policy or policies shall name Mortgagee as an additional insured party thezenoder.

(c} Rental or Business Interruption Insurance. If and so long as the Premises, o aay portion
thereof, are leased, Mortgagor shall carry and maintain in force at all times rental value insurance
with respect to that portion of the Premises, if any which is leased. If and so long as the Premises,
or any portion thereof, are not leased, Mortgagor shall carry and maintain in full force at all times
business interruption insurance with respect to that portion of the Premises not leased. All such
insurance required pursuant to this subparagraph 3(c) shall be in such amounts, in form and with
companies satisfactory to Mortgagee.

(d) Flood Insurance. Mortgagor shall carry and maintain in force at all times flood
msurance in accordance with the provisions of the Flood Disaster Protection Act of 1973, as
amended, if the area in which the Premises are situated is designated as an "A" zone as defined in
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said act, in an amount satisfactory to Mortgagee, and Mortgagor shall comply with such other
requirements of said act as are appropriate.

(e) Other Insurance. Mortgagor shall procure and maintain msurance against such other
perils and risks (exclusive of the perils and risks insured agamst under subparagraphs 3(a), (b) and
(c) above) as Mortgagee shall reasonably request from time to time. All such insurance shall be
maintained under policies containing such provisions and coverages and being in such amounts as
are approved by Mortgagee, which policies shall name Mortgagee as msured thereunder.

(f) Policies. Unless Mortgagee otherwise agrees, all policies of insurance required
hereunder t2 be maintained by the Mortgagor, together with evidence that the premium therefor
covering a pariod of not less than one (1) year has been prepaid, shall be deposited with Mortgagee.
All policies of insurance required hereunder shall provide for, among other things, Mortgagee being
named as loss yavze thereunder payment of losses notwithstanding any acts or omissions of
Mortgagor and giving written notice to Mortgagee of their expiration or cancellation at least thirty
(30) days prior to such £vent occurring. Not less than thirty (30) days prior to the expiration of any
such policy, Mortgagoi shall provide to Mortgagee evidence of an appropriate renewal or
replacement policy and evicenel of the premium payment therefor, as aforesaid. All policies of
insurance required hereunder shril contain Mortgagee's loss payable endorsements in favor of
Mortgagee.

5. Deposits for Taxes and Inst.rance Premiums. As long as no Event of Default (as
hereinafter defined) has occurred, Mortgage: shall not require any tax and insurance premium
deposits. Upon the occurtence, however, of an tvent of Default, Mortgagee may, at its option
require that in order to insure that the paymeat-of Taxes and insurance policy premium
("Premiums") will be made when due:

(ay  Mortgagor shall, deposit with Mortgagee on tte first business day of each month,
an amount equal to one-twelfth (1/12) of the T2xes and Premiums thereof to
become due with respect to the Premises between oie1; and thirteen (13) months
after the date of such deposit; provided that in the cas: of the first such deposit,
Mortgagor shall deposit in addition an amount which, when added to the aggregate
amount of monthly deposits to be made hereunder with rspect to Taxes and
Premiums to become due within thirteen (13) months after such/1i:st deposit, will
provide (without interest) a sufficient fund to pay such Taxes and Fremiums, one
(1) month prior to the date when they are due; provided, however that Mortgagee
shall not accumulate or retain in any such fund more than the amount of one (1)
month’s deposit on the day after any payment of taxes or premium is made. The
amounts of such deposits (herein generally called “Tax and Insurance Deposits”)
shall be based upon Mortgagee’s good faith estimate of the amount of Taxes and
Premiums. Mortgagor shall promptly upon the demand of Mortgagee make
additional Tax and Insurance Deposits as Mortgagee may from time to time require
due to (1) failure of Mortgagee to require, or failure of Mortgagor to make, Tax and
Insurance Deposits in previous months, (ii) underestimation of the amounts of
Taxes and/or Premiums, due dates and, or (iii) application of the Tax and Insurance
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Deposits pursuant to Section 5.1(c) hereof. Mortgagee shall hold all Tax and
Insurance Deposits in an interest bearing money market account.

Mortgagee will, out of the Tax and Insurance Deposits, upon the presentation to
Mortgagee by Mortgagor of the bills therefor, pay the Taxes and Premiums or will,
upon the presentation of receipted bills therefor, reimburse Mortgagor for such
payments made by Mortgagor. If the total Tax and Insurance Deposits on hand
shall not be sufficient to pay all of the Taxes and Premiums when the same shall
become due, then Mortgagor shall pay to Mortgagee on demand the amount
necessary to make up the deficiency.

Mortgagee may, at its option, apply any Tax and Insurance Deposits on hand to the
Judsbtedness, in such order and manner as Mortgagee may elect. When the
Indébiedness has been fully paid, any remaining Tax and Insurance Deposits shall
be paid to Mortgagor. All Tax and Insurance Deposits are hereby pledged as
additional” security for the Indebtedness, and shall be held by Mortgagee
irrevocably 1o be applied for the purposes for which made as herein provided, and
shall not be suaizctio the direction or control of Mortgagor.

Notwithstanding anythag herein contained to the contrary, Mortgagee shall not be
lable for any failure to apply the Tax and Insurance Deposits unless Mortgagor
shall have (i) requested Moiigagee in writing to make application of such Deposits
to the payment of the Taxes or Premiums and (ii) presented Mortgagee with bills
for such Taxes or Premiums.

The provisions of this Mortgage are for b benefit of Mortgagor and Mortgagee
alone. No provision of this Mortgage shall ke construed as creating in any other
party any rights in and to the Tax and Insurance Ligposits or any rights to have the
Tax and Insurance Deposits applied to payment of Taxes and Premiums.
Mortgagee shall have no obligation or duty to any-thisd party to collect Tax and
Insurance Deposits.

Proceeds of Insurance. The Mortgagor will give the Mortgagee prompt notice of

any damage to or destruction of the Premises; and

(a)  In case of loss covered by policies of insurance, the Mortgagee (or, after
entry of decree of foreclosure, the purchaser at the foreclosure sale or
decree creditor, as the case may be) is hereby authorized at its option either
(1) to settle and adjust any claim under such policies without consent of the
Mortgagor provided however so long as no Event of Default shall have
occurred and be continuing, the settlement and adjustment of any such
claims shall be made with the mutual consent of the Mortgagor, or (ii) allow
the Mortgagor to agree with the insurance company or companies on the
amount to be paid upon the loss; provided that the Mortgagor may itself
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adjust and collect losses aggregating not in excess of Fifty Thousand
Dollars ($50,000.00); provided further that in any case the Mortgagee shall,
and is hereby authorized to, collect and receipt for any such insurance
proceeds; and the expenses incurred by the Mortgagee in the adjustment and
collection of insurance proceeds shall be so much additional Indebtedness,
and shall be reimbursed to the Mortgagee upon demand;

(b)  In the event of any insured damage to or destruction of the Premises or any
part thereof (hereinafter referred to as an “Insured Casualty”) and if, in the
reasonable judgment of the Mortgagee, the Premises can be restored prior to
Loan maturity, to an architectural and economic unit of the same character
and not less valuable than the same was prior to the Insured Casualty, and
adequately securing the outstanding balance of the Indebtedness, and the
insurers do not deny liability to the insureds, then, if no Event of Default
chall have occurred and be then continuing, and if there was no event of
default, whether continuing or not, at the time of occurrence of damage or
desuruction which resulted in said loss, the proceeds of insurance may be
appliec *o reimburse the Mortgagor for the cost of restoring, repairing,
replacing or <ebnilding (hereinafter referred to as “Restoring™) the Premises
or any part therzof subject to Insured Casualty, as provided for in Section 8
hereof; so long as this Mortgage is not in default, such insurance proceeds,
after deducting therctom any expenses incurred in the collection thereof,
shall be made available by Mortgagee for the Restoring of the Premises;
provided that Mortgagor stal) fumish evidence sufficient to Mortgagee that
there are sufficient funds availzole for the rebuilding or restoration of the
Premises.

(¢)  If, in the reasonable judgment of Mortgagee, the Premises cannot be
restored to an architectural and economic 0t as provided for in Subsection
(b) above, then at any time from and after tie fusured Casualty, upon sixty
(60) days' written notice to Morigagor, Mortgagee may declare the entire
balance of the Indebtedness to be, and at the expirition of such sixty (60)
day period the Indebtedness shall be and become, immazdiately due and
payable.

(d)  Except as provided for in Subsection (b) of this Section 6, Moitgugee shall
apply the proceeds of insurance (including amounts not required for
Restoring effected in accordance with Subsection (b) above) consequent
upon any Insured Casualty upon the Indebtedness, in such order or manner
as the Mortgagee may elect; provided that no premium or penalty shall be
payable in connection with any prepayment of the Indebtedness made out of
insurance proceeds as aforesaid;

e}  Inthe event that proceeds of insurance, if any, shall be made available to the
Mortgagor for the Restoring of the Premises, Mortgagor hereby covenants
to Restore the same to be of at least equal value and of substantially the
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same character as prior to such damage or destruction; all to be effected in
accordance with plans and specifications to be first submitted to and
approved by the Mortgagee;

() Any portion of insurance proceeds remaining after payment i full of the
Indebtedness shall be paid to Mortgagor;

(g)  Interest, at the Mortgagee’s published money market rate shall be payable
by Mortgagee on account of any insurance proceeds at any time held by
Mortgagee, provided Mortgagor delivers written instructions relative to
such investment to Mortgagee and such investment instructions do not
unreasonably interfere with the payment of expenses or costs incurred in the
Restoring of the Premises;

(h) ( Mothing contained in this Mortgage shall create any responsibility or
1iaLrlity upon the Mortgagee to (i) collect any proceeds of any policies of
insurance, or (ii) Restore any portion of the Premises damaged or destroyed
througly 205 cause.,

7. Condemnatisn. The Mortgagor will give Mortgagee prompt notice of any
proceedings, instituted or threatened, sceizing condemnation or taking by eminent domain or any
like process (hereinafter referred to as a* Taking™), of all or any part of the Premises, including
damages to grade, and:

(a)  Mortgagor hereby assigns, trensfers and sets over unto Mortgagee the entire
proceeds of any Award consequer: zpon any Taking, subject to Section 7(f)
below;

(b) If, in the reasonable judgment of the Mortgagee, the Premises can be
restored to an architectural and economic unit #f the same character and not
less valuable than the Premises prior to suca Taking and adequately
securing the outstanding balance of the Indebtediress, then if no Event of
Default, as heremafter defined, shall have occurred and be then continuing,
the Award shall be applied to reimburse Mortgagor for the csst of Restoring
the portion of the Premises remaining after such Taking, asprovided for in
Section § hereof;

(c) If, in the reasonable judgment of Mortgagee, the Premises cannot be
restored to an architectural and economic unit as provided for in Subsection
(b) above, then at any time from and after the Taking, upon sixty (60) days'
written notice to Mortgagor, Mortgagee may declare the entire balance of
the Indebtedness to be, and at the expiration of such sixty (60) day period
the Indebtedness shall be and become, immediately due and payable;

(d)  Except as provided for in Subsection (b) of this Section 7, Mortgagee shall

apply any Award (including the amount not required for Restoration
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effected in accordance with Subsection (b) above) upon the Indebtedness in
such order or manner as the Mortgagee may elect; provided that no
premium or penalty shall be payable in connection with any prepayment of
the Indebtedness made out of any Award as aforesaid;

(¢)  In the event that any Award shall be made available to the Mortgagor for
Restoring the portion of the Premises remaining after a Taking, Mortgagor
hereby covenants to Restore the remaining portion of the Premises to be of
at least equal value and of substantially the same character as prior to such
Taking, all to be effected in accordance with plans and specifications to be
first submitted to and approved by the Mortgagee;

(i Any portion of any Award remaining after payment in full of the
Indebtedness shall be paid to Mortgagor;

(g)  Iatciest at the Mortgagee’s published passbook rate shall be payable by
Morigagee on account of any Award at any time held by Mortgagee,
provided Viortgagor delivers written instructions relative to such investment
to Mortgagec and such investment instructions do not unreasonably
interfere withths payment of expenses or costs incurred in the Restoring of
the Premises.

8. Disbursement of Insurance Procerds and Condemnation Awards. In the event
the Mortgagor is entitled to reimbursement out of insurance proceeds or any Award held by
Mortgagee, such proceeds shall be disbursed frcim time to time upon the Mortgagee being
furnished with satisfactory evidence of the estimated coc? of completion of the Restoring, with
funds (or assurances reasonably satisfactory to the Morigagee that such funds are available)
sufficient in addition to the proceeds of insurance or Award, 10 ccmplete the proposed Restoring,
and with such architect’s certificates, waivers of lien, contractor’s sworn statements and such
other evidence of costs and payments as the Mortgagee may reasoriabiv require and approve; and
the Mortgagee may, in any event, require that all plans and specifications for such Restoring be
submitted to and approved by the Mortgagee prior to commencement of Vvbrk: and in each case:

(a)  No payment made prior to the final completion of the Restoring shall exceed ninety
percent (90%) of the value of the work performed from time to time;

(b)  Funds other than proceeds of insurance or the Award shall be disbursed prior to
disbursement of such proceeds;

(¢} Atall times the undisbursed balance of such proceeds remaining in the hands of the
Mortgagee, together with funds deposited for the purpose or irrevocably committed
to the satisfaction of the Mortgagee by or on behalf of the Mortgagor for the
purpose, shall be at least sufficient in the reasonable Judgment of the Mortgagee to
pay for the cost of completion of the Restoring, free and clear of all liens or claims
for lien; and
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(d)  If the cost of rebuilding, repairing or restoring the buildings and improvements can
reasonably exceed the sum of $50,000.00, then Morigagee shall approve plans and
specifications of such work before such work shall be commenced. Any surplus
which remains out of said insurance proceeds after payment of such costs of
building or restoring shall be paid to Mortgagor.

9. Stamp Tax. If, by the laws of the United States of America, or of any state having
jurisdiction over the Mortgagor, any tax is due or becomes due in respect of the issuance of the
Note, the Mortgagor shall pay such tax in the manner required by such law.

10. .~ Prepayment. At such time as the Mortgagor is not in default-under the terms of
the Note, or-under the terms of this Mortgage, the Mortgagor shall have the privilege of making
prepayments ¢n the principal of the Note (in addition to the required payments thereunder) in
accordance with th. terms and conditions, if any, set forth in the Note, but not otherwise.

11.  Effect of Y.xtensions of Time, Amendments on Junior Liens and Others.
Mortgagor covenants aid agrees that:

(a) If the payment of the debtedness, or any part thereof, be extended or varied, or if
any part of the security be reicased, all persons now or at any time hereafter liable therefor,
or interested in the Premises, shali b2 held to assent to such extension, variation or release,
and their liability, if any, and the licii and all provisions hereof shall continue in full force
and effect; the right of recourse agains. ali such persons being expressly reserved by the
Mortgagee, notwithstanding any such extension, varation or release;

(b) Any person, firm or corporation taking 4 junior mortgage or other lien upon the
Premises or any interest therein, shall take the r2id lien subject to the rights of the
Mortgagee herein to amend, modify and supplement th's Mortgage, the Note and the
Assignment (as defined in Section 28 hereof) hereinafter rererred to, and to vary the rate of
interest and the method of computing the same, and to impese-additional fees and other
charges, and to extend the maturity of the Indebtedness, in e€ach ‘and every case without
obtaining the consent of the holder of such junior lien and without the lien of this Mortgage
losing its priority over the rights of any such junior lien;

(c) Nothing in this Section contained shall be construed as waiving any provision of
Section 16 hereof which provides, among other things, that it shall constitute/ar. Event of
Default if the Premises be sold, conveyed or encumbered;

(d) Extension of the time for payment or modification of amortization of the sums
secured by this Mortgage granted by Mortgagee to any successor in interest of Mortgagor
shall not operate to release in any manner the liability of the original Mortgagor and
Mortgagor’s successor in interest. Mortgagee shall not be required to commence
proceedings against such successor or refuse to extend time for payment or otherwise
modify amortization of the sums secured by this Mortgage by reason of any demand made
by the original Mortgagor and Mortgagor’s successors in interest.
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12.  Effect of Changes in Tax Laws. In the event of the enactment after the date
hereof by any legislative authority having jurisdiction of the Premises of any law deducting from
the value of land for the purposes of taxation, any lien thereon, or imposing upon the Mortgagee
the payment of the whole or any part of the taxes or assessments or charges or liens herein
required to be paid by the Mortgagor, or changing in any way the laws relating to the taxation of
mortgages or debts secured by mortgages or the Mortgagee’s interest in the Premises, or the
method of collecting taxes, so as to affect this Mortgage or the Indebtedness, or the holder
hereof, then, and in any such event, the Mortgagor, upon demand by the Mortgagee, shall pay
such taxes or assessments, or reimburse the Mortgagee therefor; provided that if in the opinion of
counsel forthe Mortgagee the payment by Mortgagor of any such taxes or assessments shall be
unlawfiil, ther the Mortgagee may, by notice of to the Mortgagor, declare the entire principal
balance of the/indebtedness and all accrued interest to be due and payable on a date specified in
such notice, not less than ninety (90) days after the date of such notice, and the Indebtedness and
all accrued interest sli21l then be due and payable without premium or penalty on the date so
specified in such notice:

13.  Mortgagee’s Pzcfcrmance of Mortgagor’s Obligations. In case of an Event of
Default as defined in Section 19 liercin, the Mortgagee either before or after acceleration of the
Indebtedness or the foreclosure of the lien hereof, and during the period of redemption, if any,
may, but shall not be required to, make any.payment or perform any act herein which is required
of the Mortgagor (whether or not the Marigagor is personally liable therefor) in any form and
manner deemed expedient to the Mortgagee; and'in connection therewith:

(a) The Mortgagee may, but shall not b¢ reouired to, make full or partial payments of
principal or interest on prior encumbrances, if any; zad purchase, discharge, compromise or
settle any tax lien or other prior lien or title or claiin/thereof, or redeem from any tax sale or
forfeiture affecting the Premises, or contest any tax or assessment;

(b) Mortgagee may, but shall not be required to, compiote eenstruction, furnishing and
equipping of the Improvements upon the Premises and rent, operate and manage the
Premises and such Improvements and pay operating costs and expenses, including
management fees, of every kind and nature in connection therewith, so/that the Premises and
Improvements shall be operational and usable for their intended purposes;

(c) All monies paid for any of the purposes herein authorized or authorized by any
other instrument evidencing or securing the Indebtedness, and all expenses paid or incurred
in connection therewith, including attormey’s fees and any other monies advanced by the
Mortgagee to protect the Premises and the lien hereof, or to complete construction,
furnishing and equipping, or to rent, operate and manage the Premises and such
Improvements, or to pay any such operating costs and expenses thereof, or to keep the
Premises and Improvements operational and usable for their intended purposes, shall be so
much additional Indebtedness, whether or not they exceed the amount of the Note, and shall
become immediately due and payable without notice, and with interest thereon at the
Default Rate specified in the Note (herein called the “Default Rate”);
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(d) Inaction of the Mortgagee shall never be considered a waiver of any right accruing
to it on account of any default on the part of the Mortgagor;

(e) The Mortgagee, in making any payment hereby authorized (i) relating to taxes and
assessments, may do so according to any bill, statement or estimate, without inquiry into the
validity of any tax, assessment, sale forfeiture, tax lien or title or claim thereof, (ii) for the
purchase, discharge, compromise or settlement of any other prior lien, may do so without
inquiry as to the validity or amount of any claim for lien which may be asserted, or (iii) in
connection with the completion of construction, furnishing or equipping of the
Improvements or the Premises or the rental, operation or management of the Premises or the
paynietit of operating costs and expenses thereof, Mortgagee may do so in such amounts and
to such parsons as Mortgagee may deem appropriate, and may enter into such contracts
therefor as Mio'tgagee may deem appropriate or may perform the same itself.

14.  Inspectiori of Premises. Mortgagor will at all times deliver to Mortgagee
duplicate originals or certified copies of all contracts in excess of $50,000, agreements and
documents relating to the Prertises and shall permit access by Mortgagee to its books and
records of the operations of the Tremises, insurance policies and other papers for examination
and making copies and extracts thereof. Mortgagee, its agents and designees shall have the right
to inspect the Premises at all reasonatie times and upon reasonable advance notice and access
thereto shall be permitted for that purposc.

15.  Financial Statements. Giovanm Guilo and Maria Gullo (the “Gullos™) shall
furnish to the Mortgagee at the address of Mortgag=e as stated herein or otherwise provided,
such financial and operating statements of said parties 23 ;2asonably required by the Mortgagee
including but not limited to financial statements and feder2!income tax returns of the Gullos not
later than April 30™ of each year and property operating state nents and rent roll of the Premises
on or before April 30™ of each year.

16.  Restrictions on Transfer. Subject to the provisions of Section 17 hereof, it shall
be an immediate Event of Default hereunder if, without the prior wwritten consent of the
Mortgagee, a Prohibited Transfer (as hereinafter defined) shall occur. The Mortgagee may
condition its consent to a Prohibited Transfer upon such increase in rate of interest payable upon
the Indebtedness, change in monthly payments thereon, change in maturity theréot and/or the
payment of a fee, all as Mortgagee may in its sole discretion require. As used herein, a
“Prohibited Transfer” shall occur if the Mortgagor shall create, effect, or consent to or shall
suffer or permit any conveyance, sale, assignment, transfer, lien (other than mechanics' liens),
pledge, mortgage, security interest or other encumbrance or alienation of the Premises or any
part thereof, or interest therein, or any member interest in 48 Oak or assignment of beneficial
interest in the Trust, whether any such conveyance, sale, assignment, transfer, lien, pledge,
mortgage, security interest, encumbrance or alienation is effected directly, indirectly, voluntarily
or involuntarily, by operation of law or otherwise, excepting only sales or other dispositions of
Collateral as defined in Section 18 (hereinafter referred to as “Obsolete Collateral”) no longer
useful in connection with the operation of the Premises; provided that prior to the sale or other
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disposition thereof, such Obsolete Collateral shall have been replaced by Collateral, subject to
the first and prior lien hereof, of at least equal value and utility.

The provisions of this Section 16 shall be operative with respect to, and shall be binding
upon, any persons who, in accordance with the terms hereof or otherwise, shall acquire any part
of or interest in or encumbrance upon the Premises, or such beneficial interest in, shares of stock
of or partnership or joint venture interest in the Mortgagor or any beneficiary of Mortgagor or
any other Trustee Mortgagor; and provided further that no consent by Mortgagee to, or any
waiver of, any event or condition which would otherwise constitute an Event of Default under
this Section 16, shall constitute a consent to or a waiver of any other or subsequent such event or
condition or.a waiver of any right, remedy or power of Mortgagee consequent thereon.

17. “Permitted Transfers. The provisions of Section 16 hereof shall not apply to any
of the following;

(@)  Liens secvzing the Indebtedness;
(b)  The lien of curventical estate taxes and assessments not in default;

18.  Security Agreement - Tniform Commercial Code. This Morigage constitutes a
Security Agreement under the Uniforri ©ommercial Code of the State of Illinois (hereinafter
referred to as the “Code”) with respect to my part of the Premises which may or might now or
hereafter be or be deemed to be personal proyerty, fixtures or property other than real estate (all
hereinafter referred to as “Collateral”); all of the ferms, provisions, conditions and agreements
contained in this Mortgage pertain and apply to th¢ Collateral as fully and to the same extent as
- to any other property comprising the Premises; and thr following provisions of this Section 18
shall not limit the generality or applicability of any other rrovision of this Mortgage, but shall be
1n addition thereto:

(@) The Mortgagor (being the Debtor as that term is used i the Code) is and will be the
true and lawful owmer of the Collateral, subject to no liens, charges or
encumbrances other than the lien hereof:

(b)  The Collateral is to be used by the Mortgagor solely for business nurposes, being
installed upon the Premises for Mortgagor’s own use or as the equipment and
furnishings furnished by Mortgagor, as landlord, to tenants of the Premises,

(c)  The Collateral will be kept at the Real Estate and will not be removed therefrom
without the consent of the Mortgagee (being the Secured Party as that term is used
in the Code) by Mortgagor or any other person; and the Collateral may be affixed
to the Real Estate but will not be affixed to any other real estate;

(d)  The only persons having any interest in the Premises arc the Mortgagor, Mortgagee
and persons occupying the Premises as tenants only;

Wolfe/Banking/Fifth Third-Gullo 17
Mortgage




(e}

®

(2)

(h)

0425203061 Page: 18 of 37

UNOFFICIAL COPY

No Financing Statement covering any of the Collateral or any proceeds thereof 1s
on file in any public office except pursuant hereto; and Mortgagor will at its own
cost and expense, upon demand, furnish to the Mortgagee such further information
and will execute and deliver to the Mortgagee such financing statement and other
documents in form satisfactory to the Mortgagee, and will do all such acts and
things as the Mortgagee may at any time or from time to time reasonably request or
as may be necessary or appropriate to establish and maintain a perfected security
inferest in the Collateral as security for the Indebtedness, subject to no adverse liens
or encumbrances; and the Mortgagor will pay the cost of filing the same or filing or
recording such Financing Statements or other documents, and this instrument, in all
public offices whenever filing or recording is deemed by the Mortgagee to be
necessary or desirable;

Upun_he occurrence of any Event of Default hereunder (regardless of whether the
Code has heen enacted in the jurisdiction where rights or remedies are asserted) and
at any time thereafter (such Event of Default not having previously been cured), the
Mortgagec at its option may declare the Indebtedness immediately due and payable,
all as more fuliy-se. forth in Section 19 hereof, and thereupon Mortgagee shall have
the remedies of a sccuved party under the Code, including without limitation the
right to take immeaiatc and exclusive possession of the Collateral, or any part
thereof, and for that purpose may, so far as the Mortgagor can give authority
therefor, with or without jucacial process, enter (if this can be done without breach
of the peace) upon any place (which the Collateral or any part thereof may be
situated and remove the same thereirdm (provided that if the Collateral is affixed to
real estate, such removal shall be subject to the conditions stated in the Code);

The Mortgagee shall be entitled to hold -inaintain, preserve and prepare the
Collateral for sale, until disposed of, or may prcpose to retain the Collateral subject
to the Mortgagor’s right of redemption, if any, 1 satisfaction of the Mortgagor’s
obligations as provided in the Code; provided that (i} the Mortgagee without
removal may render the Collateral unusable and dispose of the Collateral on the
Premises (if this may be done without a breach of the peace), and (ii) the
Mortgagee may require the Mortgagor to assemble the Collateral and make it
available to the Mortgagee for its possession at a place to Le designated by
Mortgagee which 1s reasonably convenient to both parties;

The Mortgagee will give Mortgagor at least five (5) days' notice of the time and
place of any public sale thereof or of the time after which any private sale or any
other intended disposition thereof is made and the requirements of reasonable
notice shall be met if such notice is mailed, by certified mail or equivalent, postage
prepaid, to the address of the Mortgagor determined as provided in Section 47
hereof, at least five (5) days before the time of the sale or disposition;

The Mortgagee may buy at any public sale, and if the Collateral is a type
customarily sold in a recognized market or is of a type which is the subject of
widely distributed standard price quotations, Mortgagee may buy at any private
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sale, and any such sale may be held as part of and in conjunction with any
foreclosure sale of the Real Estate comprised within the Premises, the Collateral
and Real Estate to be sold as one lot if Mortgagee so elects;

The net proceeds realized upon any such disposition, after deduction for the
expenses of retaking, holding, preparing for sale, selling or the like, and the
reasonable attorneys' fees and legal expenses incurred by Mortgagee, shall be
applied in satisfaction of the Indebtedness; and the Mortgagee will account to the
Mortgagor for any surplus realized on such disposition, and promptly pay such
surplus to the Mortgagor;

Fhe remedies of the Mortgagee hereunder are cumulative and the exercise of any
oie’or more of the remedies provided for herein or under the Code shall not be
coristroed as a waiver of any of the other remedies of the Mortgagee, including
having -tz Collateral deemed part of the realty upon any foreclosure thereof, so
long as any vart of the Indebtedness remains unsatisfied;

To the extent permiitted by law, Mortgagor and Mortgagee agree that with respect
to all items of Persona! Property which are or will become fixtures on the Real
Estate, this Mortgage, vpon recording or registration in the real estate records of the
proper office, shall const'awe.a “fixture filing” within the meaning of the Uniform
Commercial Code. Mortgagor 1s the record owner of the Real Estate.

The terms and provisions contared jn this Section 18 shall, unless the context
otherwise requires, have the meanings 204 be construed as provided in the Code.

Events of Default. If one or more of the f3liowing events (hereinafter referred to

Any default shall occur in the due and punctual payment of principal or interest on
the Note or any other indebtedness of the Mortgagor oved to Mortgagee when and
as the same becomes due and such default shall not be cured within five (5) days
following written notice thereof from Mortgagee to Mortgagor;

(b) Any failure of Mortgagor, for a period of thirty (30) days (except as to Defaults

(c)

specified elsewhere in this Section 19 or where a longer or shorter period is
specified herein or in the other Loan Documents for a particular default) after
written notice from Mortgagee to Mortgagor to observe or perform any of the
covenants of Mortgagor under the terms of this Mortgage or other of the Loan
Documents except payment of the Note provided however in the event Mortgagor
has commenced efforts to cure said default within said thirty (30) days and is
diligently pursuing the same, such thirty (30} day cure period shall be extended for
a period of time not to exceed an additional ninety (90) days;

The occurrence of a Prohibited Transfer;
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The existence of any collusion, fraud, dishonesty or bad faith by or with the
acquiescence of Mortgagor or either of the Guarantors which in any way relates to
or affects this Loan or the Project;

If at any time any material representation, statement, report or certificate made now
or hereafter by Mortgagor or either of the Guarantors is not true and correct, and
such representation, statement, report or certificate is not corrected within thirty
(30) days after written notice thereof;

If all or a substantial part of the assets of Mortgagor or either of the Guarantors are
attached, seized, subjected to a writ or distress warrant, or is levied upon, unless
such attachment, seizure, writ, warrant or levy is vacated within thirty (30) days;

1T Mbrtgagor or either of the Guarantors are enjoined, restrained or in any way
prevented by court order from performing any of its obligations hereunder or under
the other't oan Documents or conducting all or a substantial part of its business
affairs; o111 a proceeding seeking such relief is not dismissed within forty-five (45)
days of being fiel or commenced; or if proceedings are commenced by any public
or quasi-public bocly 1» acquire a material portion of the Premises or any interest
therein by power or-condemnation or eminent domain and such proceedings are
not dismissed within forty-five (45) days of the commencement date:

If a notice of lien, levy or assessment is filed of record with respect to all or any
part of the property of Mortgagor or either of the Guarantors by the United States,
or any other governmental authority, vriess contestable and actually and diligently

~contested in accordance herewith;

Failure by Mortgagor to maintain all of its depository accounts regarding the
Premises with Mortgagee; or

If there occurs a material adverse change in the financial condition of Mortgagor or
either of the Guarantors;

If Mortgagor or either of the Guarantors:

(1) Shall file a voluntary petition in bankruptcy or for arrangement,
reorganization or other relief under any chapter of the Federal
Bankruptcy Code or any similar law, state or federal, now or
hereafter in effect;

(i)  Shall file an answer or other pleading in any proceedings admitting
insolvency, bankruptcy, or inability to pay its or their debis as they
mature;

(iif) ~ Within forty-five (45) days after the filing against any of said parties
- ofany involuntary proceedings under the Federal Bankruptcy Act or
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similar law, state or federal, now or hereafter in effect, such
proceedings shall not have been vacated;

(iv)  Any order appointing a receiver, trustee or liquidator for any of said
parties or for all or a major part of their property or the Premises
shall not be vacated within forty-five (43) days following entry
thereof;

(v)  Shall be adjudicated a bankrupt;

(vi)  Shall make an assignment for the benefit of creditors or shall admit
in writing any of said parties' inability to pay their debts generally as
they become due or shall consent to the appointment of a receiver or
trustee or liquidator of all or the major part of its property, or the
Premises;

(vii) JfMortgagor shall be dissolved, terminated or merged; or
(viii) Die of be declared legally incompetent;

then the Mortgagee is hereby authorized ind empowered, at its option, and without affecting the
lien hereby created or the priority of sad lien or any right of the Mortgagee hereunder, to
declare, after giving five (5) days written no‘ice (or such other period of time where a longer or
shorter period is specified herein or in the Motz for a particular default) to Mortgagor, all
Indebtedness to be immediately due and payab'e, whether or not such default is thereafter
remedied by the Mortgagor, and the Mortgagee 12y ‘mmediately proceed to foreclose this
Mortgage and/or exercise any right, power or remedy provided by this Mortgage, the Note, the
Assignment or by law or in equity conferred.

20.  Foreclosure. When the Indebtedness, or any pait thereof, shall become due,
whether by acceleration or otherwise, the Mortgagee shall have tlie tight to foreclose the lien
hereof for such Indebtedness or part thereof and in connection therewitl:

(a)  Inany suit or proceeding to foreclose the lien hereof, there shail be allowed
and included as additional indebtedness in the decree for sale, all reasonable
expenditures and expenses which may be paid or incurred by or on behaly of
the Mortgagee for attorneys' fees, appraisers' fees, outlays for documentary
and expert evidence, stenographers' charges, publication costs, and costs
(which may be estimated as to items to be expended after entry of the
decree) of procuring all such abstracts of title, title searches and
examinations, title insurance policies, and similar data and assurances with
respect to title, as the Mortgagee may deem reasonably necessary either to
prosecute such suit or to evidence to bidder at sales which may be had
pursuant to such decree the true conditions of the title to or the value of the
Premises; and
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(b)  All reasonable expenditures and expenses of the nature in this Section
mentioned, and such expenses and fees as may be incurred in the protection
of the Premises and the maintenance of the lien of this Mortgage, including
the fees of any attorney employed by the Mortgagee in any litigation or
proceedings affecting this Morigage, the Note or the Premises, including
probate and bankruptcy proceedings, or in preparation for the
commencement or defense of any proceeding or threatened suit or
proceeding, shall be immediately due and payable by the Mortgagor, with
interest thereon at the Default Rate,

(c) ~_In the event of a deficiency upon a sale of the Premises pledged hereunder
ov. Mortgagor, then Mortgagor shall forthwith pay such deficiency
inchiding all expenses and fees which may be incurred by the holder of the
Note secured by this Mortgage in enforcing any of the terms and provisions

of this Morzage.

21, Proceeds of I'orelosure Sale. The proceeds of any foreclosure sale of the
Premises shall be distributed and applied in the following order of priority: First, on account of
all costs and expenses incident to-the foreclosure proceedings, including all such items as are
mentioned in Section 20 hereof; Second; all other items which, under the terms hereof, constitute
Indebtedness additional to that evidenced by the Note, with interest on such items as herein

- provided; Third, to interest remaining unpaid upen the Note:; Fourth, to the principal remaining
unpaid upon the Note; and lastly, any overplus ioins Mortgagor, and its successors or assigns, as
their rights may appear. '

22, Receiver. Mortgagor consents and agrees that:

(@  Upon, or at any time after, the filing of a complaint to foreclose this
Mortgage, the court in which such complaint is filed 14y dppoint a receiver
of the Premises;

(b)  Such appointment may be made either before or after sale, withont notice,
without regard to solvency or insolvency of the Mortgagor at thé time of
application for such receiver, and without regard to the then value ¢f (the
Premises or whether the same shall be then occupied as a homestead or net;
and the Mortgagee hereunder, or any holder of the Note may be appointed
as such receiver;

(c) Such receiver shall have the power to coliect the rents, issues and profits of
the Premises during the pendency of such foreclosure suit and, in case of a
sale and a deficiency, during the full statutory period of redemption, if any,
whether there be a redemption or not, as well as during any further times
when the Mortgagor, except for the intervention of such receiver, would be
entitled to collection of such rents, issues and profits, and all other powers
which may be necessary or are usual in such cases for the protection,
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possession, control, management and operation of the Premises during the
whole of said period;

The court may, from time to time, authorize the receiver to apply the net
income from the Premises in his hands in payment in whole or in part of:

(i) The Indebtedness or the indebtedness secured by a decree
foreclosing this Mortgage, or any tax, special assessment or other lien
which may be or become superior to the lien hereof or such decree,
provided such application is made prior to the foreclosure sale; or

(ii) The deficiency in case of a sale and deficiency.

Insrcance Upon Foreclosure. In case of an insured loss afier foreclosure

proceedings have be=ty instituted, the proceeds of any insurance policy or policies, if not applied
in Restoring the Improvements, as aforesaid, shall be used to pay the amount due in accordance
with any decree of foreclosure that may be entered in any such proceedings, and the balance, if
any, shall be paid as the court may direct; and:

(a)

(b)

24.

(a)

In the case of foreclosurc of this Mortgage, the court, in its decree, may provide
that the Mortgagee’s clause attached to each of the casualty insurance policies may
be canceled and that the decré: creditor may cause a new loss clause to be attached
to each of said casualty insurance policies making the loss thereunder payable to
said decree creditors; and any sucii ioreclosure decree may further provide that in
case of one or more redemptions unde( suid decree, pursuant to the statutes in each
such case made and provided, then in every-such case, cach and every successive
redemptor may cause the preceding loss clavse-attached to each casualty insurance
policy to be canceled and a new loss clause to bz at‘ached thereto, making the loss
thereunder payable to such redemptor; and

In the event of foreclosure sale, the Mortgagee is hereby authorized, without
the consent of the Mortgagor, to assign any and all insurance policies to the
purchaser at the sale, or to take such other steps as the Mortgagce wav deem
advisable to cause the interest of such purchaser to be protected by any of
the said insurance policies.

Compliance With Illinois Mortgage Foreclosure Law.

In the event that any provision in this Mortgage shall be inconsistent with any
provision of the Illinois Mortgage Foreclosure Law (Chapter 735 ILCS 5/15 1101
et seq.) (hereinafter referred to as the “Act”) the provisions of the Act shall take
precedence over the provisions of this Mortgage, but shall not invalidate or render
unenforceable any other provision of this Mortgage that can be construed in a
manner consistent with the Act.

Wolfe/Banking/Fifth Third-Gulle 23

Mortgage




0425203061 Page: 24 of 37

UNOFFICIAL COPY

(b)  If any provision of this Mortgage shall grant to Mortgagee any rights or remedies
upon an Event of Default by Mortgagor which are more limited than the rights
would otherwise be vested in Mortgagee under the Act in the absence of said
provision, Mortgagee shall be vested with the rights granted in the Act to the full
extent permitted by law.

(c)  Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee to the extent reimbursable under Sections 5/15-1510 and 5/15-1512 of
the Act, whether incurred before or after any decree or judgment of foreclosure,
and whether enumerated in any paragraph of this Mortgage, shall be added to the
indebtedness secured by this Mortgage or by the judgement of foreclosure.

25 ‘Waiver of Statutory Rights. The Mortgagor acknowledges that the transaction of
which this Mortgage is a part is a transaction which does not include either agricultural real
estate (as defined in Section 5/15-1201 of the Act) or residential real estate (as defined in Section
5/15-1219 of the Act), azd'to the full extent permitted by law, hereby voluntarily and knowingly
waives its rights to reinstatement and redemption as allowed under Section 5/15-1601(b) of the
Act, and to the full extent perpiiited by law, the benefits of all present and future valuation,
appraisement, homestead exemptisa, stay, redemption and moratorium laws under any state or
federal law.

26.  Forbearance. Any forbearaice by Mortgagee in exercising any right or remedy
hereunder or otherwise afforded by applicatie iaw, shall not be a waiver of or preclude the
exercise of any such right or remedy. The procureiment of insurance or the payment of taxes or
other liens or charges by Morigagee shall not be a waiver of Mortgagee’s right to accelerate the
indebtedness secured by this Mortgage.

27.  Waiver. The Mortgagor hereby covenants and agrees that it will not at any time
insist upon or plead, or in any manner whatever claim or take any advantage of, any stay,
exemption or extension law or any so-called “Moratorium Law” nove.or at any time hereafter in
force, nor claim, take or insist upon the benefit or advantage of or freurauy law now or hereafter
in force providing for the valuation or appraisement of the Premises, oraay part thereof, prior to
any sale or sales thereof to be made pursuant to any provision herein cortained, or to decree,
judgment or order of any court of competent jurisdiction; or, after such sale or sales, claim or
exercise any rights under any statute now or hereafter in force or redeem the property so sold, or
any part thereof, or relating to the marshalling thereof, upon foreclosure sa'¢ jor other
enforcement hereof: and without limiting the foregoing:

(a)  The Mortgagor hereby expressly waives any and all rights of redemption from sale
under any order or decree of foreclosure of this Mortgage, on its own behalf and on
behalf of each and every person, excepting only decree or judgment creditors of the
Mortgagor acquiring any interest or title to the Premises or beneficial interest in
Mortgagor subsequent to the date hereof, it being the intent hereof that any and all
such rights of redemption of the Mortgagor and of all other persons are and shall be
deemed to be hereby waived to the full extent permitted by the provisions of

Wolfe/Banking/Fifth Third-Gullo 24
Mortgage




0425203061 Page: 25 of 37

UNOFFICIAL COPY

. Chapter 735, Section 5/15-1601 of the Act or other applicable law or replacement
Statutes;

(b)  The Mortgagor will not invoke or utilize any such law or laws or otherwise hinder,
delay or impede the execution of any right, power or remedy herein or otherwise
granted or delegated to the Mortgagee but will suffer and permit the execution of

every such right, power and remedy as though no such law or laws had been made
or enacted; and

(c)  If the Mortgagor is a trustee, Mortgagor represents that the provisions of this
Section (including the waiver of redemption rights) were made at the express
direction of Mortgagor’s beneficiaries and the persons having the power of
direction over Mortgagor, and are made on behalf of the Trust Estate of Mortgagor
anc 211 beneficiaries of Mortgagor, as well as all other persons mentioned above,

28.  Intentionaly Deleted.

29.  Priorities Witk Bespect To Leases. If the Mortgagee shall execute and record {or
register) in the public office whereiz this Mortgage was recorded (or registered) a unilateral
declaration that this Mortgage shai! be subject and subordinate, in whole or in part, to any Lease,
then upon such recordation (or registration), this Mortgage shail become subject and subordinate
to such Lease to the extent set forth in such mstrument; provided that such subordination shall
not extend to or affect the priority of entitlemerit fo insurance proceeds or any Award unless such
instrument shall specifically so provide.

30.  Mortgagee In Possession. Nothing ‘hevein contained shall be construed as
constituting the Mortgagee a mortgagee in possession in’ the absence of the actual taking of
possession of the Premises by the Mortgagee.

31. Business Loan. It is understood and agreed that the 15a7 evidenced by the Note
and secured hereby is a business loan within the purview of the Illinois interest Act (Chapter 815
ILCS, Section 205/4) (or any substitute, amended, or replacement statuté:, transacted solely for
the purpose of carrying on or acquiring the business of the Mortgagor of, or ii the Mortgagor is a
trustee, for the purpose of carrying on or acquiring the business of the bencficiaries of the
Mortgagor as conterplated by said Section.

32, Contests. Notwithstanding anything to the contrary herein contained, Mortgagor
shall have the right to contest by appropriate legal proceedings diligently prosecuted any taxes
imposed or assessed upon the Premises or which may be or become a lien thereon and any
mechanic’s, materialmen’s or other liens or claims for lien upon the Premises (all herein called

“Contested Liens™), and no Contested Lien shall constitute an Event of Default hereunder, if, but
only if:

(@)  Mortgagor shall forthwith give notice of any Contested Lien to Mortgagee at the
time the same shall be asserted;
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Mortgagor shall deposit with Mortgagee the full amount (herein called the “Lien
Amount™) of such Contested Lien or which may be secured thereby, together with
such amount as Mortgagee as the case may be, may reasonably estimate as interest
or penalties which might arise during the period of contest; provided that in lieu of
such payment Mortgagor may furnish to Mortgagee a bond or title indemnity in
such amount and form, and issued by a bond or title insuring company, as may be
satisfactory to Mortgagee;

Mortgagor shall diligently prosecute the contest of any Contested Lien by
appropriate legal proceedings having the effect of staying the foreclosure or
forfeiture of the Premises, and shall permit Mortgagee to be represented in any
such contest and shall pay all expenses incurred by Mortgagee in so doing,
mzivding fees and expenses of Mortgagee’s counsel (all of which shall constitute
so ruch additional Indebtedness bearing interest at the Default Rate until paid, and
payabl ¢pon demand);

Mortgagor-snall_pay such Contested Lien and all Lien Amounts together with
interest and petakizs thereon (i) if and to the extent that any such Contested Lien
shall be determined acverse to Mortgagor, or (i) forthwith upon demand by
Mortgagee if, in the spizion of Mortgagee, and notwithstanding any such contest,
the Premises shall be ni Zécpardy or in danger of being forfeited or foreclosed;
provided that if Mortgagor s%all fail so to do, Mortgagee may, but shall not be
required to, pay all such Contcsied Liens and Lien Amounts and interest and
penalties thereon and such other svzis as may be necessary in the judgment of the
Mortgagee to obtain the release anc discharge of such liens; and any amount
expended by Mortgagee in so doing sn2il-be so much additional Indebtedness
bearing interest at the Default Rate untii naid, and payable upon demand; and
provided further that Mortgagee may in such gase, use and apply for the purpose
monies deposited as provided in Subsection 32(b} 2uove and may demand payment
upon any bond or title indemnity furnished as aforesai

Indemnification. Mortgagor does hereby covenant and agi=e that, except in cases
of the gross negligence or the intentional acts of the Mortgages.

Mortgagee shall have no responsibility for the control, care, managsrent or repair
of the Premises and shall not be responsible or liable for any negligcnce in the
management, operation, upkeep, repair or control of the premiscs resulting in loss,
injury or death to any tenant, licensee, immediate stranger or other person;

No liability shall be asserted or enforced against Mortgagee in the exercise of the
rights and powers hereby granted to the Mortgagee, and Mortgagor hereby
expressly waives and releases any such liability;
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()  Mortgagor shall and does hereby indemnify and hold Mortgagee harmless from any
liability, loss or damage which Mortgagee may or might incur by reason of (i)
exercise by Mortgagee of any right hereunder, and (ii) any and all claims and
demand whatsoever which may be asserted against Mortgagee by reason of any
alleged obligation or undertaking on Mortgagee’s part to perform or discharge any
of the terms, covenants or agreements contained herein or in any instryment
evidencing, securing or relating to the Indebtedness or in any contracts, agreements
or other instruments relating to or affecting the Premises; and all such liability, loss
or damage incurred by the Mortgagee together with the costs and expenses,
including reasonable attorneys' fees incurred by Mortgagee in the defense
{including preparation for defense) of any claims or demands therefor (whether
suecessful or not) shall be so much additional Indebtedness, and the Mortgagor
shailreimburse the Mortgagee therefor on demand, together with interest thereon at
the Delalt Rate from the date of demand to the date of payment.

(d)  In the everc-of foreclosure of the lien hereof, the foregoing provisions of this
Section 33 shail ixpire upon the first to occur of (i) the Mortgagee or any party
claiming by or tlirovgh Mortgagee taking possession of the Premises; or (ii) the
Mortgagee or any party claiming by or through Mortgagee acquiring title to the
Premises, provided howdver said expiration shall only apply as to occurrences
arising after the event giviig rise to the expiration of the provisions of this
Section 33.

34, Mortgagor Not A Joint Venturer Or Partner. Mortgagor and Mortgagee
acknowledge and agree that in no event shall Mortgases be deemed to be a partner or joint
venturer with Mortgagor or any beneficiary of Mortgago::-and without limiting the foregoing,
Mortgagee shall not be deemed to be such a partner or joint vinturer on account of its becoming
a mortgagee in possession or exercising any rights pursuant to thic Mortgage or pursuant to any
other instrument or document evidencing or securing any of the InGeriedness, or otherwise.

35.  Subrogation. To the extent that Mortgagee, on or after the date hereof, pays any
sum due under or secured by any Senior Lien as hereinafter defined, or Mos fgasor or any other
person pays any such sum with the proceeds of the Indebtedness:

(a)  Mortgagee shall have and be entitled to a lien on the Premises equal in ‘prority to
the Senior Lien discharged, and Mortgagee shall be subrogated to, and receive and
enjoy all rights and liens possessed, held or enjoyed by, the holder of such Senior
Lien, which shall remain in existence and benefit Mortgagee in securing the
Indebtedness; and

(b) Notwithstanding the release of record of Senior Liens (as hereinafter defined)
Mortgagee shall be subrogated to the rights and liens of al] mortgages, trust deeds,
superior titles, vendors' liens, mechanics liens, or liens, charges, encumbrances,
rights and equities on the Premises having priority to the lien of the Mortgage
(hereinafter referred to as “Senior Liens™), to the extent that any obligation secured
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thereby is directly or indirectly paid or discharged with proceeds of disbursements
or advances of the Indebtedness, whether made pursuant to the provisions hereof or
of the Note or any document or instrument executed in connection with the
Indebtedness.

36. Mortgagor’s Statement. Mortgagor, within ten (10) days upon request in person
or within twelve (12) days upon tequest by mail, shall furnish a written statement duly
acknowledged of all amounts due on any indebtedness secured hereby, whether for principal or
interest on the Note or otherwise, and stating whether any offsets or defenses exist against the
Indebtedness and covering such other matters with respect to any of the Indebtedness as
Mortgagee may reasonably require.

37. Mayimum Interest Rate.

(@)  Any agrecments between Mortgagor and Mortgagee are expressly limited so that,
in no evént vhatsoever, whether by reason of disbursement of the proceeds of the
loans securcd hereby or otherwise, shall the amount paid or agreed to be paid to
Mortgagee for'the<uase, detention or forbearance of the loan proceeds to be
disbursed exceed the highest lawful contract rate permissible under any law which
a court of competent jurisdiction may deem applicable thereto.

(b)  If fulfillment of the Note, az; provision herein, in the Loan Documents or in any
other instrument pledged as security, for the Note, at the time performance of such
- provision becomes due, involves cxzCesding such highest lawful contract rate, then
ipso facto, the obligation to fulfill thesawe shall be reduced to such highest lawful
contract rate. If by any circumstance Moragee shall ever receive as interest an
amount which would exceed such highest lav-ful contract rate, the amount which
may be deemed excessive interest shall be appiied in the manner set forth in the

Note.

38.  Future Advances. This Mortgage shall secure all futue advances and loans, as
well as all costs and expenses of performing and enforcing the Mortgagor’s obligations under
this Mortgage and the Loan Documents. All advances under the Note or und:r o pursuant to this
Mortgage or the Loan Documents are obligatory advances and shall, to fthie Tullest extent
permitted by law, have priority over mechanics' liens and any and all other liers; charges and
claims, if any, arising after this Mortgage is recorded.

39.  No Merger. It being the desire and intention of the parties hereto that this
Mortgage and the lien hereof do not merge in fee simple title to the Premises, it 1s hereby
understood and agreed that should the Mortgagee acquire any additional or other interests in or
to the Premises or the ownership thereof, then, unless a contrary intent is manifested by the
Mortgagee as evidenced by an express statement to that effect in an appropriate document duly
recorded, this Mortgage and the lien hereof shall not merge in the fee simple title, toward the end
that this Mortgage may be foreclosed as if owned by a stranger to the fee simple title.
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40.  Title In Mortgagor’s Successors. In the event that the ownership of the Premises
or any part thereof becomes vested in a person or persons other than the Mortgagor (a) the
Mortgagee may, without notice to the Mortgagor, deal with such successor or successors in
interest of the Mortgagor with reference to this Mortgage and the Indebtedness in the same
manner as with the Mortgagor; and (b) the Mortgagor will give immediate written notice to the
Mortgagee of any conveyance, transfer or change of ownership of the Premises; but nothing n
this Section 40 contained shall vary or negate the provision of Section 17 hereof.

41. Rights Cumulative. Each right, power and remedy herein conferred upon the
Mortgagee is cumulative and in addition to every other right, power or remedy, express or
implied, givan now or hereafter existing, at law or in equity, and each and every right, power and
remedy herein set forth or otherwise so existing may be exercised from time to time as often and
in such order s may be deemed expedient by the Mortgagee, and the exercise or the beginning
of the exercise of 0ie right, power or remedy shall not be a waiver of the right to exercise at the
same time or ther¢afer any other right, power or remedy; and no delay or omission of the
Mortgagee in the exercise of any right, power or remedy accruing hereunder or arising otherwise
shall impair any such ight, nower or remedy, or be construed to be a waiver of any default or
acquiescence therein.

42.  Successors and Assigrs: This Mortgage and each and every covenant, agreement
and other provision hereof shall be birding upon the Mortgagor and its successors and assigns
(including, without limitation, each and eveiy from time to time record owner of the Premises or
any other person having an interest therein) ind'shall inure to the benefit of the Mortgagee and
its successors and assigns and (a) wherever hercin the Mortgagee is referred to, such reference
shall be deemed to include the holder of from tim# te time of the Note, whether so expressed or
not; and (b) each such from time to time holder of the note shall have and enjoy all of the rights,
privileges, powers, options, benefits and security afroided hereby and hereunder, and may
enforce every and all of the terms and provisions hereof, as fully and to the same extent and with
the same effect as if such from time to time holder was herein by name specifically granted such
rights, privileges, powers, options, benefits and security and was-heiein by name designated the
Mortgagee.

43.  Provisions Severable. The enforceability of any provision or Hrovisions hereof
shall not render any other provision or provisions herein contained unenforceabie vr-invalid.

44,  Waiver of Defense. No action for the enforcement of the lien or aiy. provision
hereof shall be subject to any defense which would not be good and available to the party
interposing the same in an action at law upon the Note.

45, Captions And Pronouns. The captions and headings of the various sections of
this Mortgage are for convenience only, and are not to be construed as confining or limiting in
any way the scope or intent or the provisions hereof. Whenever the context requires or permits,
the singular number shall include the plural, the plural shall include the singular and the
masculine, feminine and neuter genders shall be freely interchangeabie.
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46. Commitment.  Mortgagor represents and agrees that the Indebtedness,
represented by the Notes, represents the proceeds of a loan made and to be made by Mortgagee
to Mortgagor and Borrower pursuant to a Commitment Letter dated August 20, 2004, (herein,
together with any Application for Loan referred to therein, being called the “Commitment”); and
in connection therewith:

(a)  The Commitment is hereby incorporated herein by reference as fully and with the
same affect as if set forth herein at length;

(b)  If the Commitment runs to any person other than Mortgagor, Mortgagor hereby
adopts and ratifies the Commitment and Application referred to therein as its own
act and agreement;

(c)  Morigagor hereby covenants and agrees to duly and punctually do and perform and
observe 21! of the terms, provisions, covenants and agreements on its part to be
done, perfenmed or observed by the Mortgagor pursuant to the Commitment {(and
the Applicz.ion forming a part thereof) and further represents that all of the
material representations and statements of or on behalf of Mortgagor in the
Commitment (and th< Avplication forming part thereof) and in any documents and
certificates delivered pyrsuant thereto are true and correct; and

(d) In the event of any conflict beiween the terms of the Commitment and the terms of
this Mortgage the terms of this Moitgage shall govern..

47.  Addresses And Notices. Any notice which any party hereto may desire or may be
required to give to any other party shall be in writing, «nd the personal delivery thereof, by
overnight delivery, or the passage of three days after the mailing thereof by registered or certified
mail, return receipt requested, to the addresses initially specified in the mtroductory paragraph
hereof, or to such other place or places as any party hereto may by notice in writing designate,
shall constitute service of notice hereunder, with copies to:

IF TO MORTGAGEE: IF TO MORTGAGOR:
Berger, Newmark & Fenchel, P.C. Matt Mason

222 N. LaSalle St., Suite 1900 Attorney at Law

Chicago, Illinois 60601 1515 Woodfield Road, Suite 800
Attn: Michael R. Wolfe Schaumburg, Illinois 60173

48. Mortgagor Will Not Discriminate. Mortgagor covenants and agrees at all times to
be in full compliance with provisions of law prohibiting discrimination on the basis of race,
color, creed or national origin including, but not limited to, the requirements of Title VII of the
1968 Civil Rights Act, or any substitute, amended or replacement Acts.
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49. lnterest At The Default Rate. Without limiting the generality of any provision
herein or in the Note contained, from and after the occurrence of any Event of Default hereunder,
all of the Indebtedness shall bear interest at the Default Rate.

50. Time. Time is of the essence hereof and of the Note, Assignment, Guaranty and all
other instruments delivered in connection with the Indebtedness.

51. Governing Law. This Mortgage shall be governed by the laws of the State of Illinois.
In the event one or more of the provisions contained in this Mortgage shall be prohibited or
invalid under applicable law, such provision shall be ineffective only to the extent of such
prohibition or invalidity, without invalidating the remainder of such provision or the remaining
provisiong ¢ this Mortgage.

52. Hazarzons Waste. The Mortgagor represents and warrants to the Mortgagee that (a)
the Mortgagor has 10! nsed Hazardous Materials (as defined below), on, from or affecting the
Premises in any manner-which violates federal, state or local laws, ordinances, rules, regulations
or policies governing -fi¢ use, storage, treatment, transportation, manufacture, refinement,
handling, production or disposal of Hazardous Materials and, to the best of the Mortgagor’s
knowledge, no prior owner of the Promises or any existing or prior tenant, or occupant has used
Hazardous Materials on, from or affecting the Premises in any manner which violates federal,
state or local law, ordinances, rules, reguietions or policies governing the use, storage, treatment,
transportation, manufacture, refinement, liandling, production or disposal of Hazardous
Materials; (b) the Mortgagor has never received any notice of any violations (and 1s not aware of
any existing violations of federal, state or locai iaws, ordinances, rules, regulations or policies
govemning the use, storage, treatment, transporiation, manufacture, refinement, handling,
production or disposal of Hazardous Materials at the Freipises and, to the best of the Mortgagor’s
knowledge, there have been no actions commenced -or threatened by any party for
noncompliance which affects the Premises; (c) Mortgagor shzil kiep or cause the Premises to be
kept free of Hazardous Materials except to the extent that such Hazardous Materials are stored
and/or used in compliance with all applicable federal, state and loc2l 1aws and regulations; and,
without limiting the foregoing, Mortgagor shall not cause or permit the Premises to be used to
generate, manufacture, refine, transport, treat, store, handle, dispose ¢f) transfer, produce, or
process Hazardous Materials, except in compliance with all applicable federal, state and local
laws and regulations, nor shall Mortgagor cause or permit, as a result of any intentional or
unintentional act or omission on the part of Mortgagor or any tenant, subtenant oi ¢eccupant, a
release, spill, leak or emission of Hazardous Materials onto the Premises or ontc aay other
contiguous property; (d) the Mortgagor shall conduct and complete all nvestigations, including a
comprehensive environmental audit, studies, sampling, and testing, and all remedial, removal
and other actions necessary to clean up and remove all Hazardous Materials on, under, from or
affecting the Premises as required by all applicable federal, state and local laws, ordinances,
rules, regulations and policies, to the reasonable satisfaction of the Mortgagee, and in accordance
with the orders and directives of all federal, state and local governmental authorities. If the
Mortgagor fails to conduct a Phase I environmental audit reasonably required by the Mortgagee,
then the Mortgagee may at its option and at the expense of the Mortgagor, conduct such audit.
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Subject to the limitations set forth below, the Mortgagor shall defend, indemnify
and hold harmless the Mortgagee, its employees, agents, officers and directors, from and against
any claims, demands, penalties, fines, Habilities, settlements, damages, costs or expenses,
including, without limitation, attorney’s and consultant’s fees, investigation and laboratory fees,
court costs and litigation expenses, known or unknown, contingent or otherwise, arising out of or
in any way related to (a) the presence, disposal, release or threatened release of any Hazardous
Materials on, over, under, from or affecting the Premises or the soil, water, vegetation, buildings,
personal property, persons or animals; (b) any personal injury (including wrongful death) or
property damage (real or personal} arising out of or related to such Hazardous Materials on the
Premises, (c) any lawsuit brought or threatened, settlement reached or government order relating
to such Hazardous Materials with respect to the Premises, and/or (d) any violation of laws,
orders, regulitions, requirements or demands of government authorities, or any policies or
requirements ot the Mortgagee, which are based upon or in any way related to such Hazardous
Materials used in‘the Premises. The indemnity obligations under this paragraph are specifically
limited as follows:

(1) The “Mortgagor shall have no indemnity obligation with respect to
Hazardous Miaterials that are first introduced to the Premises or any part of
the Premises subsequent to the date that the Mortgagor’s interest in and
possession or-the- Premises or any part of the Premises shall have fully
terminated by foreziosure of this Mortgage or acceptance of a deed in lieu
of foreclosure;

(i) ~ The Mortgagor shall not havs indemnity obligation with respect to any
Hazardous Materials introduced to the Premises or any part of the Premises
by the Mortgagee, its successors Or.assigns.

The Mortgagor agrees that in the event this Mortgage is foreclosed or the
Mortgagor tenders a deed in lieu of foreclosure, the Mortgagor spall deliver the Premises to the
Mortgagee free of any and all Hazardous Materials which are ‘b required to be removed
(whether over time or immediately) pursuant to applicable feder:l, state and local laws,
ordinances, rules or regulations affecting the Premises.

For purposes of this Mortgage, “Hazardous Materials”, includes, withGut limitation,
any flammable explosives, radioactive materials, hazardous materials, hazatdous wastes,
hazardous or toxic substances or related materials defined in the Comprehensive Envirgnmental
Response, Compensation and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et
seq.), the Hazardous Materials Transportation Act, as amended (49 US.C. Sections 1801, et
seq.), the Resource Conservation and Recovery Act, as amended (42 U.S.C. Section 6901, et
seq.) and in the regulations adopted and publications promulgated pursuant thereto, or any other
federal, state or local governmental law, ordinance, rule or regulation.

The provisions of this paragraph shall be in addition to any and all other obligations
and liabilities the Mortgagor may have to the Mortgagee under the Indebtedness, any loan
document, and in common law, and shall survive (a) the repayment of all sums due for the debt,
(b) the satisfaction of all of the other obligations of the Mortgagor in this Mortgage and under
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any loan document, (¢) the discharge of this Mortgage, and (d) the foreclosure of this Mortgage
or acceptance of a deed in lieu of foreclosure. Notwithstanding anything to the contrary
contained in this Mortgage, it is the intention of the Mortgagor and the Mortgagee that the
indemnity provisions of this paragraph shall only apply to an action commenced against any
owner or operator of the Premises in which any interest of the Mortgagee is threatened or any
claim is made against the Mortgagee for the payment of money.

53. Statutory Compliance. Mortgagor covenants with and warrants and represents to
Mortgagee that: :

(a) the Mortgagor is in full compliance with any and all state, federal and local
laws, orditiances, rules regulations and policies governing equal employment practices;
restricting discrimination in telecommunication and public services, transportation and public
accommodations and services operated by private entities are more fully set forth in the
American with Diszoilities Act of 1990, 42 U.S.C. §12101 et seq.; Title VII of the Civil Rights
Act of 1964, as amended 42 U.S.C. §2000 et seq.; the Rehabilitation Act of 1973, 29 US.C.
§701; the Vietnam Era Iecadjustment Assistance Act of 1982, 38 U.S.C. §2012; the lilinois
Human Rights Act, IIl. Rev( Siat: Ch. 68 §1-101 et seq. and any and all other relevant laws,
ordinances, rules regulations and rolicies (hereinafier referred to as the “EEO Laws”); (b) the
Mortgagor has never received any nstice of any violation, and is not aware of any existing
violations of federal, state or local laws; vrdinances, rules, regulation or policies with respect to
any EEO Laws and there have been no poticies with respect to any EEO Laws and there have
been no actions commenced or threatened with respect to same; and (c) Mortgagor represents
and warrants that the premises are in compliatics Vith the public accommodation and ail other
related federal, state and local laws, regulations, e(c.; and the Mortgagor shall take all actions
necessary to insure continued compliance to same.

The Mortgagor shall defend, indemnify and kold harmless the Mortgagee, its
employees, agents, officers and directors from and against any claims, demands, penalties, fines,
liabilities, settlements, damages, costs or expense including attomey 5 fees, court costs, litigation
expenses, known or unknown, contingent or otherwise, arising out of 01 1’ any way related to the
EEO laws as set forth above. The provisions of this section shall be in ad4tion to and in no way
limit the Mortgagor’s obligations to the Mortgagee under any other sections ¢f th's Mortgage.

54. Release Upon Payment and Discharge of Mortgagor’s Obligatiyny: Partial
Release. Mortgagee shall release this Mortgage and the lien thereof by proper instrumcnt upon
payment and discharge of all indebtedness secured hereby, including payment of reasonable
expenses incurred by Mortgagee in connection with the execution of such release. If applicable,
Mortgagee shall also issue partial releases of the lien of this Mortgage in accordance with and
subject to the terms and conditions contained in the Construction Loan Agreement. Any such
partial release shall not impair in any manner the validity or priority of this Mortgage on the
portion of the Premises or the security remaining, nor release the personal liability of any person,
persons or entity obligated to pay any indebtedness secured hereby, for the full amount of the
indebtedness remaining unpaid.
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55.  Waiver of Jury Trial. THE MORTGAGOR HEREBY IRREVOCABLY
WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY ACTION OR PROCEEDING (i) TO
ENFORCE OR DEFEND ANY RIGHTS UNDER OR IN CONNECTION WITH THIS
MORTGAGE OR ANY AMENDMENT, INSTRUMENT, DOCUMENT OR AGREEMENT
DELIVERED IN CONNECTION HEREWITH, OR (ii) ARISING FROM ANY DISPUTE OR
CONTROVERSY IN CONNECTION WITH OR RELATED TO THIS MORTGAGE, AND
AGREES THAT ANY SUCH ACTION OR PROCEEDING SHALL BE TRIED BEFORE A
COURT AND NOT BEFORE A JURY.

IN WITNESS WHEREOF, this Mortgage is executed and delivered as of the day
and year fuct above written.

Parkway Bank and Trust Company, not personally but
solely as Successor Trustee aforesaid

RUSTES
By: 1?..@’!03 il

Its: 5 wiTRE
—SIW-— mlO“. -

it

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for said County in the State aforesaid, DO
HEREBY CERTIFY that the above named /e , of
Parkway Bank and Trust Company, as Trustee, personally knowir-i0:m= to be the same person
whose name 1s subscribed to the foregoing instrument, as such Officcr; appeared before me this
day in person and acknowledged that he or she signed and delivered the said instrument as his
or her own free and voluntary act and as the free and voluntary act of said c¢mpimy for the uses
and purposes therein set forth.

GIVEN under my hand and Notary Seal this 2™ day of September, 2004.

NOTARY PUBLIC

Commission expires , 200 _
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JOINDER

FOR VALUABLE CONSIDERATION, the receipt and sufficiency of which are hereby
acknowledged, the undersigned as sole beneficiary of Mortgagor hereby joins in the foregoing
Mortgage and Security Agreement-Fixture Filing (“Mortgage”) for purposes of agreeing to be
bound by all of the representations and warranties contained in the Mortgage.

IN WITNESS WHEREOF, this joinder has been executed and delivered as of this 2™ day
of September, 2004.

Giovanni Gullo and Maria Gullo Family Limited
Partnership, an Illinois limited partnership

)

G vanm Gullo, Gen?hl Partner

STATEOF ILLINOIS )
) SS
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for sa‘d County in the State aforesaid, DO
HEREBY CERTIFY that the above named Giovanni Gullo. as General Partner, personally
known to me to be the same person whose name is subscribed to ne foregoing instrument, as
such General Partner, appeared before me this day in person and acirowledged that he signed
and delivered the said instrument as his own free and voluntary 2t 2nd as the free and
voluntary act of said company for the uses and purposes therein set forth.

GIVEN under my hand and Notary Seal this 2™ day of September, 2004;

(e - (Mo

WOTARY PUBLIC OFFICIAL SEAL
CYNTHIA F. ALOISIO
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 2-18-2008
Commission expires. A0 23 ,2008 .
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EXHIBIT A
LEGAL DESCRIPTION

LOT 1 IN SICULA SUBDIVISION, BEING A SUBDIVISION IN THE SOUTHEAST
QUARTER OF SECTION 26, TOWNSHIP 41 NORTH, RANGE 11 EAST OF THE THIRD
PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED JANUARY
25,2001 AS DOCUMENT NO. 0010067870, IN COOK COUNTY, ILLINOIS.
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EXHIBIT"B "

TRUSTEE SIGNATURE AND EXONERATION RIDER FOR
MORTGAGE AND SECURITY AGREEMENT

This MORTGAGE is executed by PARKWAY BANK & TRUST COMPANY, not personally but

as Trustee as aforesaid in the exercise of the power and authority conferred upon and vested in 1t as

such Trustee (and said PARKWAY BANK & TRUST COMPANY, hereby warrants that it possesses
full powerand authority to execute this instrument), and it is expressly understood and agreed that
nothing herein or in said Note contained shall be construed as creating any liability on the said Trustee
or on said PARKWAY BANK & TRUST COMPANY personally to pay the said Note or any interest that
may accrue tacrean, or any indebtedness accruing hereunder, or to perform any covenant either express or
implied hereitt ceitained, or on account of any warranty or indemnification made hereunder, all such liability,
if any, being expressly waived by Morigagee and by every person now or hereafter claiming any right or ‘
security hereunder, anc {hat so far as the Trustee and its successors and said PARKWAY BANK & TRUST
COMPANY personally are conerned, the legal holder or holders of said Note and the owner or owners of any
indebtedness a accruing herewndershall look solely to the premises hereby conveyed for the payment thereof,
by the enforcement of the lien héreby-ci=ated, in the manner herein and in said Note provided or by action to

enforce the personal liability of the puarantor, if any.

The Trustee makes no personal representations 4 to nor shall it be responsible for the existence, location or
maintenance of the chattels herein described, 1. any, ot of any environmental conditions, duties or obligations
concerning the property whether under any federal, sta'e or local statute, rule, regulation, or otdinance. The
beneficiaries of this Trust, have management and coneion of the use of the property and as such, have the
authority on their own behalf to execute any document 75 environmental representative but not as agent for

or on behalf of the Trustee.

PARKWAY BANK & TRUST COMPANY, As Trustee under Tidst Nn 13450 as aforesaid and not personally,

STATE OF ILLINOIS )

COUNTY OF COOK )

1, the undersigned, a Notary Public in and for said County, in the State aforesaid do hereby certify that the above named officer
of PARKWAY BANK & TRUST COMPANY, is personally known to me to be the same person whose name i3 subscribed to
the foregoing instrument in the capacity shown, and appeared before me this day in person, and acknowledged signing, sealing
and delivering the said instrument as her free and voluntary act, for the uses and purposes therein set forth.

e ilos  Ofihe) Torbino

NOTARY PUBLIC

e s
[

LUBA KOHN
§ NOTARY PUBLIC BTATE OF ILLINOIS

§ My Commission Expires 05/22/2008
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