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jé) MORTGAGE, SECURITY AGREEMENT, FIXTURE

LTLING AND ASSIGNMENT OF LEASES AND RENTS

THIS MORTCAGE, SECURITY AGREEMENT, FIXTURE FILING AND
ASSIGNMENT OF LEAS':S AND RENTS (this “Mortgage”) made as of October 1, 2004, by
3900 N. PINE GROVE LLC; ¢n Illinois limited liability company (the “Mortgagor™), for the
benefit of CIG INTERNA'TFONAL LLC, a Delaware limited liability company (the
“Mortgagee™),

VI NMESSETH:

WHEREAS, Mortgagor has concurrently herewith executed and delivered to Mortgagee
a certain Secured Promissory Note in the principal arieunt of Three Million F ifty-Five Thousand
and 00/100ths Dollars ($3,055,000.00) (said Secured Promaissory Note and any and all extensions
and renewals thereof, amendments thereto and substitutions or replacements therefor is referred
to herein as the “Note”), pursuant to which Mortgagor promises to pay said principal sum of
Three Million Fifty-Five Thousand and 00/100ths Dollars ($3,055.000.00) (or so much thereof
as may be outstanding at the maturity thereof), together with any a¢crued and unpaid interest
thereon, on September 30, 2006 (the “Maturity Date™), except as such diate may be accelerated
pursuant to the terms hereof or of the Note or any other Loan Document (as hereinafter defined).
The Note, the provisions of which are incorporated herein by reference to the same extent as if
fully set forth herein, has been delivered by Mortgagor to Mortgagee pursuant'tz that certain
Loan Agreement of even date herewith by and between Mortgagor and Mortgagze isaid Loan
Agreement and any and all extensions and renewals thereof, amendments taer-io and
substitutions or replacements therefor is referred to herein as the “Loan Agreement™). The
proceeds of the Note shall be used to acquire, develop and construct improvements upon certain
real estate located in Cook County, Illinois, and legally described on Exhibit “A” attached
hereto, and payment thereof is secured by this Mortgage, financing statements and other security
documents (this Mortgage, the Note, and Loan Agreement and such other documents evidencing
or securing the indebtedness evidenced by the Note and Loan Agreement are collectively
hereinafter referred to as the “Loan Documents™).

NOW, THEREFORE, to secure (1} the payment when and as due and payable of the
principal of and interest on the Note or so much thereof as may be advanced from time to time,
(i1) the payment of all other indebtedness which this Mortgage by its terms secures, and (iii) the
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performance and observance of the covenants and agreements contained in this Mortgage, the
Loan Agreement, the Note and each of the other Loan Documents (all of such indebtedness,
obligations and liabilities identified in (1), (if) and (iii) above being hereinafter referred to as the
“Debt”), the Mortgagor docs hereby GRANT, SELL, CONVEY, MORTGAGE and ASSIGN
unto the Mortgagee, its successors and assigns, and does hereby grant to Mortgagee, its
successors and assigns a security interest in, all and singular the properties, rights, interests and
privileges described in Granting Clauses I, 11, II, TV, V, VL, VII, VIII and IX below, all of same
being collectively referred to herein as the “Mortgaged Property”:

GRANTING CLAUSEI:

THELAND located in Cook County, Illinois which is legally described on Exhibit “A”
attached hereto-and made a part hereof (the “Land™);

GRANTING CLAUSE II;

TOGETHER Wi all buildings, structures and improvements of every nature
whatsoever now or hereafter situated on the Land, including all extensions, additions,
improvements, betterments, renewals, substitutions and replacements to or for any such
buildings, structures and improven‘ents and all of the right, title and interest of the Mortgagor
now or hereafter acquired in and to apy of the foregoing, including without limitation those
certain improvements to be constructed on 40 Land in accordance with the Loan Agreement (the
“Improvements™);

GRANTING C[.AVUSE III:

TOGETHER WITH all casements, rights of way, slrips and gores of land, streets, ways,
alleys, sidewalks, vauits, passages, sewer rights, waters ‘water courses, water drainage and
reservoir rights and powers (whether or not appurtenant), all estates, rights, titles, interests,
privileges, liberties, tenements, hereditaments, easements, ‘far chises, appendages and
appurtenances whatsoever, in any way belonging, relating or apperaiiing to the Land or the
Improvements, whether now owned or hereafier acquired by the Mortgagor, including without
limitation all existing and future mineral, oil and gas rights which are appartesnont to or which
have been used in connection with the Land, all existing and future water stock reiating to the
Land or the Improvements, all existing and future share of stock respecting water and water
rights pertaining to the Land or the Improvements or other evidence of ownership theraof, and
the reversions and remainders thereof (the “Appurtenant Rights”);

GRANTING CLAUSE IV:

TOGETHER WITH all machinery, apparatus, equipment, fittings and fixtures of every
kind and nature whatsoever, and all furniture, furnishings and other personal property now or
hereafter owned by the Mortgagor and forming a part of, or used or obtained for use in
connection with, the Land or the Improvements or any present or future operation, occupancy,
maintenance or leasing thereof: including, but without limitation, any and all heating, ventilating
and air conditioning equipment and systems, antennae, appliances, apparatus, awnings, basins,
bathtubs, bidets, boilers, bookcases, cabinets, carpets, communication systems, coolers, curtains,
dehumidifiers, dishwashers, disposals, doors, drapes, drapery rods, dryers, ducts, dynamos,
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elevators, engines, equipment, escalators, fans, fittings, floor coverings, furnaces, furnishings,
furniture, hardware, heaters, humidifiers, incinerators, lighting, machinery, motors, ovens, pipes,
plumbing and electric equipment, pool equipment, pumps, radiators, ranges, recreational
facilities and equipment, refrigerators, screens, sprinklers, stokers, stoves, shades, shelving,
sinks, security systems, toilets, ventilators, wall coverings, washers, windows, window covering,
wiring and all extensions, renewals or replacements thereof or substitutions therefor or additions
thereto, whether or not the same are or shall be attached to the Land or the Improvements in any
manner (the “Fixtures™); it being agreed that all of said property owned by the Mortgagor and
placed on the Land or on or in the Improvements (whether affixed or annexed thereto or not)
shall, so far as permitted by law, conclusively be deemed to be rea] property and conveyed
hereby for purposes of this Mortgage.

GRANTING CLAUSE V:

TOGETHER *¥1TH all existing and future goods and items of personal property located
on the Land or in the imiprsvements which are now or in the future owned by the Mortgagor and
used or obtained for use jn-connection with the Land or the improvements or any present or
future operation, occupancy, imzirtenance or leasing thereof, or any construction on or at the
Land or the Improvements, but whick are not cffectively made Fixtures under Granting Clause
IV; including, but not limited to, building materials, supplies, equipment and inventories located
on the Premises or elsewhere and ! extensions, renewals or replacements thereof or
substitutions therefor or additions thereto (in“Personal Property”);

GRANTING CLAUSE VI:

TOGETHER WITH all right, title and interes( which the Mortgagor hereafter may
acquire in and to all leases and other agreements now or pirrafter entered into for the occupancy
or use of the Land, the Appurtenant Rights, the Improveinents;-the Fixtures and the Personal
Property (herein collectively referred to as the “Premises™) ‘or a1y portion thereof, whether
written or oral (herein collectively referred to as the “Leases”), and al! rents, 1ssues, incomes and
profits in any manner arising thereunder (herein collectively referred to a5 the “Rents™), and all
right, title and interest which the Mortgagor now has or hereafter may acquite in and to any bank
accounts, security deposits, and any and all other amounts held as security ander the Leases,
reserving to the Mortgagor any statutory rights;

GRANTING CLAUSE VII:

TOGETHER WITH any and all Awards and Insurance Proceeds, as each are hereinafter
respectively defined, or proceeds of any sale, option or contract to sell the Premises or any
portion thereof (provided that no right, consent or authority to sell the Mortgaged Property or any
portion thereof shall be inferred or deemed to exist by reason hereof); and the Mortgagor hereby
authorizes, directs and empowers the Mortgagee, at its option, on the Mortgagor’s behalf, or on
behalf of the successors or assigns of the Mortgagor, to adjust, compromise, claim, collect and
receive such proceeds; to give acquittances therefor; and, after deducting expenses of collection,
including reasonable attorneys’ fees, costs and disbursements, to apply the Net Proceeds, as
hereinafter defined, to the extent not utilized for the Restoration of the Mortgaged Property as
provided in Section 9 or 10 hereof, to payment of the Debt, notwithstanding the fact that the
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Same may not then be due and payable or that the Debt is otherwise adequately secured; and the
Mortgagor agrees to execute and deliver from time to time such further instruments as may be
requested by the Mortgagee to confirm such assignment to the Mortgagee of any such proceeds;

GRANTING CLAUSE VIII;

TOGETHER WITH all rights reserved to or granted to the developer or declarant under
the provisions of any (i) declaration of restrictive covenants and easements affecting the Land or
the Premises, (ii) declaration of condominium ownership for the institution of a regime of
condominium ownership affecting the Land or the Premises or otherwise granted to the
developer pursuant to the provisions of the Ilinois Condominium Property Act, 765 ILCS 605/1
el seq. (the “Gndominium Act™), in effect from time to time; or (iii) homeowners’ declaration or

other declaraticiy affecting the Land or the Premises.
GRANTING CLAUSE IX:

TOGETHER WItH all estate, right, title and interest, homestead or other claim or
demand, as well in law as in equity, which the Mortgagor now has or hereafter may acquire of, in
and to the Premises, or any pati thereof, and any and all other property of every kind and nature
from time to time hereafter (by delivery or by writing of any kind) conveyed, pledged, assigned
or transferred as and for additional secur:ty hereunder by the Mortgagor or by anyone on behalf
of the Mortgagor to the Mortgagee;

TO HAVE AND TO HOLD the Mortgaged Property, unto the Mortgagee, and its
successors and assigns, IN FEE SIMPLE forevir: subject, however, to those encumbrances
which the Mortgagee has approved in the Loan Agreenieat or otherwise approved in writing (the
“Permitted Encumbrances™);

UPON CONDITION that, subject to the terms hereo! and. until the occurrence of an
Event of Default hereunder, the Mortgagor shall be permitted to poosess and use the Mortgaged
Property;

SUBJECT to the covenants and conditions hereinafter set forth.

PROVIDED, NEVERTHELESS, that if (1) the Mortgagor shall pay in fuli »hen due the
Debt and shall duly and timely perform and observe all of the covenants and conditions herein
required to be performed and observed by the Mortgagor, and (ii) the Mortgagee shali have no
further obligation to make any further disbursements to or for the benefit of Mortgagor under the
provisions of the Loan Agreement, then the Mortgagee shall execute and deliver to the
Mortgagor such instruments as may be reasonably requested by the Mortgagor which are
sufficient to release this Mortgage.

NOTWITHSTANDING any provision hereof to the contrary, this Mortgage shall secure
all future advances made in connection with the Mortgaged Property within ten (10) years from
the date hereof, whether such advances are obligatory or are made at the option of the Mortgagee
pursuant to Mortgagee’s rights under the Loan Documents and whether or not such advances are
evidenced by the Note, to the same extent as if such advances were made on the date of
execution and delivery hereof, with interest on such future advances at the rate of Default
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Interest; provided that the aggregate outstanding balance of the Debt shall at no time exceed two
hundred percent of the stated principal amount of the Note. All covenants, warranties and
agreements contained in this Mortgage shall be equally applicable to future advances,

THE MORTGAGOR FURTHER COVENANTS AND AGREES AS FOLLOWS:

1. Representations of Mortgagor. Mortgagor hereby represents and warrants to the
Mortgagee as follows:

(@)  Mortgagor (i) is a limited liability company duly formed and validly
existing under the laws of the State of Illinois and has complied with all conditions prerequisite
to its doing kusiness in the State of Ilinois; (ii) has the power and authority to own its properties
and to carry on'its business as now being conducted; (iii) is qualified to do business in every
Jurisdiction in ‘which the nature of its business or its properties makes such qualification
necessary; and (iv,-isin compliance with all laws, regulations, ordinances and orders of public
authorities applicable ioit;

(b)  The Mostgagor has good and marketable title to an indefeasible fee simple
estate in the Premises, subject t5 no liens, charges or encumbrances, other than the Permitted
Encumbrances; that it has good, right and lawful authority to mortgage the Mortgaged Property
in the manner and form herein providel: that this Mortgage is and shall remain a valid and
enforceable lien on the Mortgaged Propero subject only to the lien of the Senior Lender (as
hereinafter defined) and the other Permittec. Ercumbrances; that Mortgagor and its successors
and assigns shall defend the same and the priosity of this lien forever against the lawful claims
and demands of all persons whomsoever, and that this'covenant shall not be extinguished by any
foreclosure hereof but shall run with the Land.

(¢)  The Mortgagor has and shall maintzi title-to the Collateral (as hereinafter
defined), including any additions or replacements thereto, free of al] security interests, liens and
encumbrances, other than the secutity interest of the Senior LerGer and the security interest
hereunder, and has good right to subject the Collateral to the security intzrest hereunder.

(d)  The Mortgagor shall, so long as it is owner of the Premises, do all things
necessary to preserve franchises, rights and privileges as a legal entity under the lavs of the state
of its formation and shail comply with all regulations, rules, ordinances, statutes. orders and
decrees of any governmental authority or court applicable to the Mortgagor or to the rewmises or
any part thereof.

2. Payment of Indebtedness: Performance of Covenants, Maintenance, Repair,
Compliance With Law, Use. etc.

(@)  The Mortgagor shall, prior to the expiration of any grace period: (i) pay
the Debt when due; and (i} duly and punctually perform and observe all of the covenants and
conditions to be performed or observed by the Mortgagor as provided in the Note, the Loan
Agreement, this Mortgage and the other Loan Documents.

(b)  The Mortgagor shall (i) promptly repair, restore, replace or rebuild any
portion of the Premises which may be damaged or destroyed whether or not Insurance Proceeds
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are available or sufficient for that purpose; (ii) keep the Premises in good condition and repair,
free from waste; (iii) pay all operaling costs and expenses of the Premises when due; (iv) comply
with all legal requirements applicable to all or any portion of the Premises, or the use and
occupancy, thereof (subject to the right of the Mortgagor to contest the enforceability or
applicability of any such legal requirements in good faith, diligently and at its expense by
appropriate proceedings which shall not subject the Mortgagor or the Mortgagee to any risk of
civil or criminal liability and which shall operate during the pendency thereof to prevent the
imposition or foreclosure of any lien upon, or any interference with the availability, use or
occupancy of, the Mortgaged Property or any part thereof), and observe and comply with any
conditions and requirements necessary to preserve and extend any and all rights, licenses,
permits (including without limitation zoning variances, special exceptions and nonconforming
uses), privileges, franchises and concessions that are applicable to all or any portion of the
Premises or the vse and occupancy thereof; (v) refrain from any action, and correct any condition
known to the Muiigagor, which would materially increase the risk of fire or other hazard to the
Premises or any port’or thereof; and (vi) cause the Premises to be managed in a competent and
professional manner.

(c)  Withou! the prior written consent of the Mortgagee, the Mortgagor shall
not cause, suffer or permit (i) any material alteration of the Premises, except as required by any
applicable legal requirement or as. otherwise contemplated by the Loan Agreement; (ii) any
change in the intended use or occupancy, of the Premises, including without limitation any
change which would increase any fire or zther hazard, (ii1) any change in the identity of the
Mortgagor or the person or entity responsiuie. for managing the Premises; or (iv) any
modification of the licenses, permits, privileges, frzachises, covenants, conditions or declarations
of use applicable to the Premises, except as requiréd. to operate the Premises in the manner
required hereunder.

3. Compliance with Loan Agreement. Mortgagor will abide by and comply with
and be governed and restricted by all of the terms, covenan's;, provisions, restrictions and
agreements contained in the Loan Agreement, and in each and every supplement thereto or
amendment thereof which may at any time or from time to time be exect e and delivered by the
parties thereto or their successors and assigns.

4. Provisions of l.oan Agreement. The proceeds of the Note are to-0c isbursed by
the Mortgagee in accordance with the terms contained in the Loan Agreement, the resvisions of
which are incorporated herein by reference to the same extent as if fully set fort!: herein.
Mortgagor covenants that any and all monetary disbursements made in accordance with the Loan
Agreement shall constitute adequate consideration to Mortgagor for the enforceability of this
Mortgage and the Note, and that all advances and indebtedness arising and accruing under the
Loan Agreement from time to time, whether or not the total amount thereof may exceed the face
amount of the Note, shall be secured by this Mortgage; provided, however, that the total Debt
shall not in any event exceed two hundred percent of the stated principal amount of the Note,
Upon the occurrence of an Event of Default under the Loan Agreement, the Mortgagee may (but
need not): (i) declare the entire principal indebtedness and interest thereon due and payable and
pursue all other remedies conferred upon Mortgagee by this Mortgage or by law upon a default;
or (ii) complete the construction of the improvements described in the Loan Agreement and enter
into the necessary contracts therefor, All monies so expended shall be so much additional Debt
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and shall be payable on demand with interest at the rate of Default Interest. Mortgagee may
exercise either or both of the aforesaid remedies. The provisions, rights, powers and remedies
contained in the Loan Agreement are in addition to, and not in substitution for, those contained
herein.

5. Liens, Contest and Defense of Title.

(@)  Except for the lien in favor of the Senior Lender pursuant to the Senior
Loan Documents, the Mortgagor shall not create or suffer or permit any lien, charge or
encumbrance to attach to or be filed against the Mortgaged Property or any part thereof, or
interest thereon, or any other rights and properties conveyed, mortgaged, transferred and granted

hereunder, »ihether such lien, charge or encumbrance is on a partty, inferior or superior to the

lien of this Mortgage, including liens for labor or materials with respect to the Premises
(“Mechanic’s Liens™),

(b)  Notwithstanding paragraph (a) of this Section, the Mortgagor may in good
faith and with reasonabl¢ i ligence contest the validity or amount of any Mechanic’s Liens and
defer payment and discharge fligrenf during the pendency of such contest, provided that: (i) such
contest shall prevent the sale or {orfeiture of the Mortgaged Property, or any part thereof or any
interest therein, (o satisfy such Mechanic’s Liens and shall not result in a forfeiture or
impairment of the lien of this Mortgage. and (ii) within ten (10) days after the Mortgagor has
been notified of the filing of any such Meochianic’s Liens, the Mortgagor shall have notified the
Mortgagee in writing of the Mortgagor’s intentisii to contest such Mechanic’s Liens, or to cause
such other party to contest such Mechanic’s Liens, and shall have obtained a title insurance
endorsement over such Mechanic’s Liens in form arid_substance reasonably satisfactory to the
Mortgagee, insuring the Mortgagee against loss or dairagi: by reason of such Mechanic’s Liens;
provided that in lieu of such title insurance endorsement the Mortgagor may deposit and keep on
deposit with the Mortgagee (or such depositary as may be desigrated by the Mortgagee) a sum of
money sufficient, in the judgment of the Mortgagee, to pay in full sich Mechanic’s Liens and all
interest thereon. Any such deposits are to be held without any allowarce of interest and may be
used by the Mortgagee in its sole discretion to protect the priority of this Mortgage. In case the
Mortgagor shall fail to maintain such title insurance or deposit, or to Frosecute or cause the
prosecution of such contest with reasonable diligence, or to pay or cause 1o be 1aia the amount of
the Mechanic’s Lien, plus any interest finally determined to be due upon the coneivzien of such
contest; then the Mortgagee may, at its option, apply any money and liquidate any seCutities then
on deposit with the Mortgagee (or other depositary designated by the Mortgagee) in payment of
or on account of such Mechanic’s Liens, or that part thereof then unpaid, together with all
interest thereon according to any written bill, notice or statement without inquiring into the
amount, validity or enforceability thereof. If the amount of money so deposited shall be
insufficient for the payment in full of such Mechanic’s Liens, together with all interest thereon,
then the Mortgagor shall forthwith, upon demand, deposit with the Mortgagee (or other
depositary designated by the Mortgagee) the sum which shall be necessary to make such
payment in full. If a Mechanic’s Lien claim is ultimately resolved in the claimant’s favor, then
the monies so deposited shall be applied in full payment of such Mechanic’s Lien or that part
thereof then unpaid, together with all interest thereon (provided no Event of Default shall then
exist}) when the Mortgagee has been furnished with satisfactory evidence of the amount of
payment to be made. Any excess monies remaining on deposit with the Mortgagee (or other
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depositary) under this Section 5(b) shall be paid to the Mortgagor, provided that no Event of
Default shall then exist.

(c)  If the lien and security interest of the Mortgagee in or to the Mortgaged
Property, or any part thereof, shall be endangered or shall be attacked, directly or indirectly, the
Mortgagor shall immediately notify the Mortgagee and shall appear in and defend any action or
proceeding purporting to affect the Mortgaged Property, or any part thereof, and shall file and
prosecute such proceedings and take all actions necessary to preserve and protect such title, lien
and security interest in and to the Mortgaged Property.

6. Payment and Contest of Taxes,

fa)  The Mortgagor shall pay or cause to be paid when due and before any
penalty attaches, zil general and special taxes, assessments, water charges, sewer charges, and
other fees, taxes; liazges and assessments of every kind and nature whatsoever levied or
assessed against the Marizaged Property, or any part thereof, or any interest therein, or any
income or revenue thereitom, or any obligation or instrument secured hereby, and all
installments thereof (“Taxes™); 01 or before the date such Taxes are due; and the Mortgagor shall
discharge any claim or lien relating to Taxes upon the Premises. The Mortgagor shall provide
the Mortgagee with copies of paid ‘eceipts for Taxes, if requested by the Mortgagee, within ten
(10) days after so requested by the Moitganee in writing. '

(b)  Notwithstanding paragraph-(a) of this Section, the Mortgagor may, in
good faith and with reasonable diligence, conte.t or cause to be contested the validity or amount
of any such Taxes, provided that: (i) such contes: spall prevent the collection of the Taxes so
contested and the sale or forfeiture or impairment of ti:¢ {ien of this Mortgage; (ii) the Mortgagor
shall have notified the Mortgagee in writing of the Mortgagor’s intention to contest such Taxes
before any increase by interest, penalties or costs; and (iti) ine Murtgagor shall have deposited or
caused to be deposited with the Mortgagee (or other depositary des{gnated by the Mortgagee) a
sum of money or other security acceptable to the Mortgagee which, When added to the monies or
other security, if any, deposited with the Mortgagee (or other deposttary designated by the
Mortgagee) pursuant to Section 39 hereof, shall be sufficient, in the Mortgagee’s reasonable
judgment, to pay in full such contested Taxes and all penalties and interest which are or might
become due thereon, If the Mortgagor fails to prosecute such contest with reasorable diligence
or fails to maintain sufficient funds on deposit as hereinabove provided, the Mortgagce may, at
its option, liquidate any securities and apply the monies then on deposit with the Mortgagee (or
other depositary), in payment of, or on account of, such Taxes, or any portion thereof then
unpaid, including all penalties and interest thereon according to any written bill, notice or
statement, without inquiry as to the amount, validity or enforceability thereof, If the amount of
money and any such security so deposited shall (in the Mortgagee’s reasonable judgment) at any

other security as shall be reasonably satisfactory to the Mortgagee) which when added to the
funds then on deposit, shall (in the Mortgagee’s reasonable Judgment) be sufficient to make such
payment in full, or, if the Mortgagee (or other depositary) has applied funds so deposited on
account of such Taxes, restore such deposit to an amount satisfactory to the Mortgagee. After
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final disposition of such contest and upon the Mortgagor’s written request and delivery to the
Mortgagee of an official bill for such Taxes, the Mortgagee (or other depositary) shall liquidate
any securities and apply the monies, if any, then on deposit under this Section 6 to the payment
of such Taxes or that part thereof then the balance, if any, in excess of the amount required to be
on deposit with the Mortgagee (or other depositary) under Section 39 hereof shall be refunded to
the Mortgagor after such final disposition, provided that no Event of Default shall then exist.

7. Change in Tax Laws.

(@)  If, by the laws of the United States of America, or of any state or
municipality having jurisdiction over the Mortgagee, the Mortgagor or the Mortgaged Property,
any tax is inipesed or becomes due in tespect of the Note or this Mortgage (excluding income,
excise or franchise taxes imposed upon the Mortgagee, except as provided in paragraph (c)
below), or any lieos.on the Mortgaged Property created thereby, then the Mortgagor shall pay
such tax in the marse: sequired by such law.

(b)  If ‘any- law, statute, rule, regulation, order or court decree effects a
deduction from the value of the Mortgaged Property for the purpose of taxation by creating any
lien thereon, or imposing upon *ie Mortgagee any liability for the payment of all or any part of
the Taxes required to be paid by ths Mortgagor, or changing in any way the laws relating to the
taxation of mortgages or deeds of trults'or debts secured by mortgages or deeds of trust or the
interest of the Mortgagee in the Mortgaged Troperty, or the manner of collection of Taxes so as
to adversely affect this Mortgage, the Debt, or tiic Mortgagee, then, and in any such event, the
Mortgagor, upon demand by the Mortgagee, shall pay such Taxes, or reimburse the Mortgagee
therefor on demand, unless the Mortgagee determineés, in the Mortgagee’s reasonable judgment,
that such payment or reimbursement by the Mortgagor s unlawful or that the payment might, in
the Mortgagee’s judgment, constitute usury or render the Trebt wholly or partially usurious; in
which event the Mortgagee may elect to declare the Debt to bedue and payable within ninety
(90) days after written demand by the Mortgagee to the Mortgagor,

(¢)  Nothing contained herein shall require the Mortgagor to pay any income,
franchise or excise tax imposed upon the Mortgagee, excepting only such 1acome, franchise or
excise tax which may be levied against the income of the Mortgagee as a complete or partial
substitute for Taxes required to be paid by the Mortgagor hereunder-

(d)  Any tax required to be paid by the Mortgagor pursuant to thic Scotion 7
shall be computed based only upon the Mortgaged Property.

8. Insurance Coverage. For so long as this Mortgage or the Note is in effect,
Mortgagor shall continuously maintain insurance in accordance with the following provisions:

(@) Mortgagor shall obtain and maintain at all times during the term of the
Loan the insurance required as set forth in Exhibit “C” attached hereto. In addition, Mortgagor
shall cause Mortgagee to be named as a named insured under the insurance policies required
under Exhibit "C" and Mortgagee shall be identified in each policy as follows: CIG International
LLC, a Delaware limited liability company, its successors, assigns and participants as their
respective interests may appear, as secured party. Mortgagor shall also cause all insurance
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04281040359 Page: 10 of 42

UNOFFICIAL COPY

policies required under this Section 8(a) to provide for at least thirty (30) days prior notice to
Mortgagee in the event of policy cancellation or material changes. Mortgagor shall provide
Mortgagee with evidence of all such insurance required hereunder.

(b)  The policies of insurance to be obtained and maintained by Mortgagor
under the provisions of this Mortgage shall be issued by responsible insurance carriers with a
Best’s rating of no less than A/VIIL, licensed to do business in the State of Illinois, who are
acceptable to Mortgagee and shall be in such form and with such endorsements (including a
mortgagee clause in favor of Mortgagee), waivers and deductibles (in no event to exceed
$10,000) as Mortgagee shall designate or approve. Without limitation on the foregoing:

(i) All policies shall name Mortgagor as the insured, and (with the
cxception of policies for workmen’s compensation insurance) shall name
Muorigagee as mortgagee and as an additional insured (under a standard
non-coniributing mortgagee protection clause, in form reasonably satisfactory to
Mortgagee,” attached to such policy or policies whenever applicable, and
providing, Zzinong other matters, that all insurance proceeds shall be paid to
Mortgagee).

(i)  All palicies shall contain: (1) the agreement of the insurer to give
Mortgagee at least 30 davs> written notice prior to cancellation or expiration of or
change in such policies, ot arzsof them; (2) a waiver of subrogation rights against
Mortgagee and, if available Mozigagor; (3) an agreement that such policies are
primary and non-contributing ‘witli, any insurance that may be carried by
Mortgagee; (4) a statement that the insurance shall not be invalidated should any
insured waive in writing prior to a loss‘any.or all right of recovery against any
party for loss accruing to the property desciibed in the insurance policy; and (5) if
obtainable, a provision that no act or omission ot iMortgagor shall affect or [imit
the obligation of the insurance carrier to pay the wasimt of any loss sustained. As
of the date hereof, and subject to any changes in' such requirements which
Mortgagee may, in its discretion, make from time to tifie pursuant to its rights
under this Section 8, each policy of property insurance hereimider shall contain a
lender’s Loss Payable endorsement (Form 438 B.F.U.), Mor gagee Clause
(Form 127B), or other non-contributory mortgagee clause of sirilg form and
substance acceptable to Mortgagee in favor of Mortgagee as a second i tgagee.

(c)  Concurrently herewith, Mortgagor shall deliver to Mortgagee original
policies or certificates with premiums prepaid evidencing the insurance required hereunder.
Mortgagor shall procure and pay for renewals of such insurance (or shall cause the procurement
and payment) from time to time before the expiration thereof, and Mortgagor shall deliver to
Mortgagee such original renewal policies or certificates with premiums prepaid at least 30 days
before the expiration of any existing policy.

(&) Mortgagor, for itself, and on behalf of its insurers, hereby releases and
watves any right to recover against Mortgagee on any liability for: damages for injury to or
death of persons; any loss or damage to property, including the property of any occupant of the
Premises; any loss or damage to buildings or other improvements comprising the Premises; any
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other direct or indirect loss or damage caused by fire or other risks, which loss or damage is or
would be covered by the insurance required to be carried hereunder by Mortgagor, or is
~otherwise insured; or claims arising by reason of any of the foregoing, except to the extent
caused solely by the active negligence of Mortgagee, respectively.

(¢)  Mortgagee shall not, by reason of accepting, rejecting, obtaining or failing
to obtain insurance, incur any liability for (a) the existence, non-existence, form, amount or legal
sufficiency thereof, (b) the solvency or insolvency of any insurer, or (c) the payment of losses.
All insurance required hereunder or carried by Mortgagor shall be procured at Mortgagor’s sole
cost and expense. Mortgagor shall deliver to Mortgagee receipts satisfactory to Mortgagee
evidencing full prepayment of the premiums therefor, except to the extent Mortgagee makes
payments with Mortgagor’s deposits under Section 39 (for the periods and payments so covered
by such paymenic). In the event of foreclosure on, or other transfer of title in lieu of foreclosure
of, the Premises; ! of Mortgagor’s interest in and to any and all insurance policies in force shall
pass to Mortgagee, ciihe transferee or purchaser as the case may be, and Mortgagee is hereby
itrevocably authorized (o assign in Mortgagor’s name to such purchaser or transferce all such
policies, which may be am2iided or rewritten to show the interest of such purchaser or transferee.

H Mortgagor is hereby notified pursuant to the Illinois Collateral Protection
Act (815 ILCS 180/1 et. seq.) that unless Mortgagor provides Mortgagee with evidence of the
insurance coverage required by this Agréement, Mortgagee may purchase the required insurance
at Mortgagor’s expense to protect Mortgage+’s interest in the Premises. This insurance may, but
need not, protect Mortgagor’s interests. The coverage that Mortgagee purchases may not pay
any claim that Mortgagor makes or any claim that is made against Mortgagor in connection with
the Premises. Mortgagor may later cancel any insuiziics purchased by Mortgagee, but only after
providing Mortgagee with evidence that Mortgagor has shtained insurance as required by this
Mortgage. If Mortgagee purchases insurance for the Premiszs, Mortgagor will be responsible for
the costs of that insurance, including interest at the rate of Defzdit Interest and any other charges
Mortgagee may impose in connection with the placement of the insorance until the effective date
of the cancellation or the expiration of the insurance. The costs of iy psurance shall be added
to Mortgagor’s total outstanding balance or obligation and shall constizt 1€ additional Debt. The
costs of the insurance may be more than the cost of insurance Mortgagor may be able to obtain
on its own.

9. Casualty Loss; Proceeds of Insurance.

(@)  The Mortgagor will give the Mortgagee prompt written notice of any loss
or damage to the Premises, or any part thereof, by fire or other casualty.

(b)  In case of loss or damage covered by any one of the Insurance Policies in
excess of $50,000.00, the Mortgagee is hereby authorized to settle and adjust any claim under
such Insurance Policies (and after the entry of a decree of foreclosure, or a sale or transfer
pursuant thereto or in lieu thereof, the decree creditor or such purchaser or transferee, as the case
may be, are hereby authorized to settle and adjust any claim under such Insurance Policies) upon
consultation with, but without the requiring the consent of, the Mortgagor; and the Mortgagee
shall, and is hereby authorized to, collect and receipt for any and all proceeds payable under such
Insurance Policies in connection with any such loss (“Insurance Proceeds™). Mortgagor hereby
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irrevocably appoints Mortgagee as its attorey-in-fact for the purposes set forth in the preceding
sentence. Each insurance company is hereby authorized and directed to make payment (i) of
100% of all such losses of more than said amount directly to Mortgagee alone and (1i) of 100%
of all such losses of said amount or less directly to Mortgagor alone, and in no case to Mortgagor
and Mortgagee jointly. All reasonable costs and expenses incurred by the Mortgagee in the
adjustment and collection of any such Insurance Proceeds (including without limitation
reasonable attorneys’ fees and expenses) shall be so much additional Debt, and shall be
reimbursed to the Mortgagee upon demand or may be paid and deducted by the Mortgagee from
such Insurance Proceeds prior to any other application thereof. Mortgagee shall not be
responsible for any failure to collect any insurance proceeds due under the terms of any policy
regardless of the cause of such failure, other than the gross negligence or willful misconduct of
Mortgagee.

(65, Net Insurance Proceeds received by the Mortgagee under the provisions of
this Mortgage or any_ ‘nstrument supplemental hereto or thereto or any policy or policies of
insurance covering any 1riorovements on the Mortgaged Property or any part thereof shall be
applied by the Mortgagez-at its option as and for a prepayment on the Note, without a
prepayment fee (whether or rot'the same is then due or otherwise adequately secured), or shall
be disbursed for restoration of stich improvements (“Restoration™), in which event the Mortgagee
shall not be obligated to supervise Restaration work nor shall the amount so released or used be
deemed a payment of the indebtedness <ridenced by the Note. If Mortgagee elects to permit the
use of Insurance Proceeds to restore suca improvements it may do all necessary acts to
accomplish that purpose, including advancing additional funds, all such additional funds to
constitute part of the Debt. If Mortgagee elecis 10 make the Insurance Proceeds available to
Mortgagor for the purpose of effecting the Restoratiun -or, following an Event of Default, elects
to restore such improvements, any excess of Insurance P:oceeds above the amount necessary to
complete the Restoration shall be applied as and for 4 nripayment on the Note, without a
prepayment fee or premium. No interest shall be payable to Mortgagor upon Insurance Proceeds
held by Mortgagee.

(d)  So long as any Debt shall be outstanding and wipaid, and whether or not
Insurance Proceeds are available or sufficient therefor, the Mortgagor shall promptly commence
and complete, or cause to be commenced and completed, with all reason: ble' diligence, the
Restoration of the Premises as nearly as possible to the same value, condition 7i3d character
which existed immediately prior to such loss or damage in accordance with plans and
specifications approved by the Mortgagee for any Restoration involving costs in ¢x<ess of
$50,000.00 (“Restoration Plans”) and in compliance with all legal requirements. Any
Restoration shall be effected in accordance with procedures to be first submitted to and approved
by the Mortgagee in accordance with Section IT hereof. The Mortgagor shall pay all costs of
such Restoration to the extent insurance proceeds are not made available or are insufficient.

10. Condemnation and Fminent Domain.

(@)  Any and all awards (the “Awards™) heretofore or hereafter made or to be
made to the Mortgagor (or any subsequent owner of the Premises, or any part thereof) by any
governmental or other lawful authority for the taking, by condemnation or eminent domain, of all
or any part of the Premises (including any award from the United States government at any time
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after the allowance of a claim therefor, the ascertainment of the amount thereto, and the issuance
of a warrant for payment thereof), are hereby assigned by the Mortgagor to the Mortgagee,
which Awards the Mortgagee is hereby authorized to collect and receive from the condemnation
authorities, and the Mortgagee is hereby authorized to appear in and prosecute, in the name of
and on behalf of the Mortgagor, any action or proceeding to enforce any such cause of action and
to make any compromise or settlement in connection therewith and to give appropriate receipts
and acquittance therefor in the name and in behalf of the Mortgagor. The Mortgagor shall give
the Mortgagee immediate notice of the actual or threatened commencement of any condemnation
or eminent domain proceedings affecting all or any part of the Premises and shall deliver to the
Mortgagee copies of any and all papers served in connection with any such proceedings. All
reasonable costs and expenses incurred by the Mortgagee in the adjustment and collection of any
such Awards.(including without limitation reasonable attorneys’ fees and expenses) shall be so
much additional Debt, and shall be reimbursed to the Mortgagee from any Award prior to any
other application #icreof. The Mortgagor further agrees to make, execute and deliver to the
Mortgagee, at any tirae upon request, free, clear, and discharged of any encumbrance of any kind
whatsoever (other than Permitted Encumbrances), any and all further assignments and other
instruments deemed necejsary by the Mortgagee for the purpose of validly and sufficiently
assigning all Awards and oth¢r cozupensation heretofore and hereafter made to the Mortgagor for
any permanent taking, under any such proceeding.

(b)  The proceeds of any Award received by the Mortgagee under the
provisions of this Mortgage or any instrusaent supplemental hereto shall be applied by the
Mortgagee at its option as and for a prepaymen. o1, the Note, without a prepayment fee (whether
or not the same is then due or otherwise adequately secured), or shall be disbursed for
Restoration of the Premises, in which event the Martgagee shall not be obligated to supervise
Restoration work nor shall the amount so released o: used be deemed a payment of the
indebtedness evidenced by the Note. If Mortgagee elects to permit the use of the proceeds of an
Award to restore such improvements it may do all necessary acts 1o accomplish that purpose,
including advancing additional funds, all such additional funds 1o ¢snstitute part of the Debt. If
Mortgagee elects to make the proceeds of an Award available to 1vin tzagor for the purpose of
effecting the Restoration, or, following an Event of Default, elects to rés.ore such improvements,
any excess of such proceeds above the amount necessary to complete the Restoration shall be
applied as and for a prepayment on the Note, without a prepayment fee or premiv.n. No interest
shall be payable to Mortgagor upon such proceeds held by Mortgagee.

(¢} So long as any Debt shall be outstanding and unpaid, and whetlier or not
Awards are avajlable or sufficient therefor, the Mortgagor shall promptly commence and
complete, or cause to be commenced and completed, with all reasonable diligence the
Restoration of the portion of the Premises not so taken as nearly as possible to the same value,
condition and character, which existed immediately prior to such taking in compliance with all
legal requirements. Any Restoration of the Premises involving costs in excess of $50,000.00
shall be effected in accordance with Restoration Plans to be first submitted to and approved by
the Mortgagee as provided in Section 11 hereof. The Mortgagor shall pay all costs of such
Restoration to the extent insurance proceeds are not made available or are insufficient.
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11. Disbursement of Insurance Proceeds and Awards.

(@) Al Insurance Proceeds and/or Awards received by the Mortgagee as
provided in Section 9 or Section 10 hereof shall, after payment or reimbursement therefrom of all
reasonable costs and expenses (including without limitation reasonable attorneys’ fees and
expenses) incurred by the Mortgagee in the adjustment and collection thereof (the “Net
Proceeds™), shall be deposited with the Mortgagee, or such other depositary as may be
designated by the Mortgagee, and applied as provided in this Section.

(b)  The Mortgagee may elect to apply the Net Proceeds to prepayment of the
Debt, whether then due or not. If the Debt is not prepaid in full, then the Net Proceeds shall be
applied to th= installments of principal and interest in the inverse order of maturity,

(v}~ All Net Proceeds which are not applied to the payment of the Debt shall be
applied to fund the-payment of the costs, fees and expenses incurred for the Restoration of the
Premises as required vitder Section 9 or Section 10 hereof and such Net Proceeds shall be
disbursed through the tiile “ompany to complete the Restoration; provided that the Mortgagee
shall receive the following;

(1) Restcration Plans (uniess the costs involved in such Restoration
shall not exceed $50,000 U0) which shall be subject to the reasonable approval of
the Mortgagee prior to the corimencement of the Restoration.

(1) Such architect’s' and engineer’s certificates, waivers of lien,
contractor’s sworn statements, title insurance endorsements, plats of survey,

opinions of counsel and such other evideices of cost, payment and performance
as the Mortgagee may reasonably require and approve.

(d}  If the Mortgagor shall fail to commence Kestoration within thirty (30)
days after the settlement of the claim involving loss or damage iq*te Premises, and diligently
proceed to complete Restoration in accordance with the Restoration Flazis and Applicable Laws,
or if any other Event of Default shall occur hereunder at any time (wheths: before or after the
commencement of such Restoration), all or any portion of the Debt may he declared to be
immediately due and payable and such Net Proceeds, or any portion thercof, <hen held, or
subsequently received, by the Mortgagee or other depositary hereunder may be applied, at the
option and in the sole discretion of the Mortgagee, to the payment or prepayment of the-Debt in
whole or in part, or to the payment and performance of such obligations of the Mortgagor as may
then be in default hereunder.

(&)  Any surplus which may remain out of such Net Proceeds after payment of
all costs, fees and expenses of such Restoration shall be applied to prepayment of the Debt in
reverse order of the installments due on the Note,

(f) Notwithstanding anything to the contrary herein, the Mortgagor may itself
adjust losses aggregating not in excess of Fifty Thousand Dollars ($50,000) if such adjustment is
carried out in a competent and timely manner; provided that in any case the Mortgagee is hereby
authorized to collect and give receipt for any such insurance proceeds; and the expenses incurred
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by the Mortgagee in the adjustment and collection of insurance proceeds shall be so much
additional Debt, and shall be reimbursed to the Mortgagee upon demand.

12. The Mortgagee’s Performance of the Mortgagor’s Obligations.

(@  Upon the occurrence of an Event of Default hereunder the Mortgagee
may, but without any obligation to do so, upon simultaneous notice to the Mortgagor, make any
payment or perform any act which the Mortgagor is required to make or perform hereunder or
under any other Loan Document (whether or not the Mortgagor is personally liable therefor) in
any form and lawful manner deemed expedient to the Mortgagee, including without limitation,
the right to enter into possession of the Premises, or any portion thereof, and to take any action
(including ~wihout limitation the release of any information regarding the Premises, the
Mortgagor ard the obligations secured hereby) which the Mortgagee deems reasonably
hecessary or desiieble in connection therewith at the cost and expense of the Mortgagor. The
Mortgagee, in additizn) to any rights or powers granted or conferred hereunder but without any
obligation to do so, mady complete construction of, rent, operate, and manage the Premises, or
any part thereof, including payment of management fees and other operating costs and expenses,
of every kind and nature in cornection therewith, so that the Premises shall be operational and
usable for their intended purposés. Al monies paid, and all reasonable expenses paid or incurred
in connection therewith, including but not limited to reasonable costs of surveys, evidence of
title, court costs and reasonable attorniey =™ fees and expenses and other monies advanced by the
Mortgagee to protect the Premises and the tien hereof, to complete construction of, rent, operate
and manage the Premises or to pay any such operating costs and expenses thereof or to keep the
Premises operational and usable for their intendes purposes shall be so much additional Debt,
and shall become immediately due and payable on d¢mand, and with interest thereon at the rate
of Default Interest.

(b)  The Mortgagee may, without any obligation to do so, cure any default by
Mortgagor under the Senior Loan Documents upon the notice {if"any) required under Section
8.1(n} of the Loan Agreement. All monies paid, and all reasonable ori-of-pocket expenses paid
or incurred in connection therewith shall be so much additional ey, and shall become
immediately due and payable on demand, and with interest thereon at the raie of Default Interest.

(¢)  The Mortgagee, in making any payment, may do so aceording to any
written bill, notice, statement or estimate, without inquiry into the amount, ~alidity or
enforceability thereof.

(d)  Nothing contained herein shall be construed to require the Mortgagee to
advance or expend monies for any purpose mentioned herein, or for any other purposes.

13. Security Agreement. Mortgagor and Mortgagee agree that this Mortgage shall
constitute a Security Agreement within the meaning of the Uniform Commercial Code of Illinois
(the “Code”) with respect to (i) all sums at any time on deposit for the benefit of Mortgagor or
held by the Mortgagee (whether deposited by or on behalf of Mortgagor or anyone else) pursuant
to any of the provisions of this Mortgage or the other Loan Documents, (1i) with respect to any
personal property included in the granting clauses of this Mortgage, which personal property
may not be deemed to be affixed to the Premises or may not constitute a “fixture” (within the
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meaning of. Section 9-102(a)(41) of the Code), and (iii) all of the property owned by Mortgagor
and described on Exhibit B attached hereto and made a part hereof, and all replacements of,
substitutions for, additions to, and the proceeds of each of the foregoing (all of said property and
the replacements, substitutions and additions thereto and the proceeds thereof being sometimes
hereinafter collectively referred to as “Collateral™), and that a security interest in and to the
Coliateral is hereby granted to the Mortgagee, and the Collateral and all of Mortgagor’s right,
title and interest therein are hereby assigned to Mortgagee, all to secure payment of the Debt.
All of the provisions contained in this Mortgage pertain and apply to the Collateral as fully and
to the same extent as to any other property comprising the Mortgaged Property; and the
following provisions of this Section shall not limit the applicability of any other provision of this
Mortgage but shall be in addition thereto:

() Mortgagor (being the Debtor as that term is used in the Code) is and will
be the true and iawicl owner of the Collateral, subject to no liens, charges or encumbrances other
than the lien hereof. the lien of the Senior Loan Documents, other liens and encumbrances
benefiting Mortgagee, an< any Permitted Encumbrances.

(b)  The Coilaweral is to be used by Mortgagor solely for business purposes.

(¢)  The Collateral will be kept at the Land or at the offices of Mortgagee set
forth herein and, except for Obsolete ollateral (as hereinafter defined), will not be removed
therefrom without the consent of Mortgage: (being the Secured Party as that term is used in the
Code). The Collateral may be affixed to the Land tut will not be affixed to any other real estate.

(d)  No financing statement coveriag any of the Collateral or any proceeds
thereof is on file in any public office, except for son financing statements perfecting liens
securing the Senior Lender and Mortgagee as the first and'sccond lien holders, respectively. The
Mortgagor will at its own cost and expense, upon demand, turnisii to the Mortgagee such further
information and will execute and deliver to the Mortgagee “such financing statements,
continuation statements and other documents in a form satisfactory 't the Mortgagee and will do
all such acts and things as the Mortgagee may at any time or from time (5 ime request or as may
be necessary or appropriate to establish and maintain a perfected security interest in the
Collateral as security for the Debt, subject only to the lien of the Senior Lender and the Permitted
Encumbrances, and the Mortgagor will pay any fee, tax, charge or other cos(.of filing or
recording such financing statements, continuation statements or other documents, {r-all public
offices wherever filing or recording is deemed by the Mortgagee to be necessary or gesirable,
Mortgagor hereby irrevocably authorizes Mortgagee at any time, and from time to time, to file in
any jurisdiction any initial financing statements and amendments thereto that (i) indicate the
Collateral as all assets of Mortgagor (or words of similar effect), regardless of whether any
particular asset comprised in the Collateral falls within the scope of Article 9 of the Uniform
Commercial Code of the jurisdiction wherein such financing statement or amendment is filed, or
as being of an equal or lesser scope or within greater detail, and (i) contain any other
information required by Section 5 of Article 9 of the Uniform Commercial Code of the
Jurisdiction wherein such financing statement or amendment is filed regarding the sufficiency or
filing office acceptance of any financing statement or amendment, including whether Mortgagor
is an organization, the type of organization and any organization identification number issued to
Mortgagor, and in the case of a financing statement filed as a fixture filing or indicating
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Collateral as as-extracted collateral or timber to be cut, a sufficient description of real property to
which the Collateral relates. Mortgagor agrees to furnish any such information to Mortgagee
promptly upon request. Mortgagor further ratifies and affirms its authorization for any financing
statements and/or amendments thereto, executed and filed by Mortgagee in any jurisdiction prior
to the date of this Mortgage.

(¢)  Upon the occurrence of an Event of Default hereunder, Mortgagee shall
have the remedies of a secured party under the Code, including, without limitation, the right to
take immediate and exclusive possession of the Collateral, or any part thereof, and for that
purpose, so far as Mortgagor can give authority therefor, with or without Judicial process, may
enter (if this can be done without breach of the peace) upon any place which the Collateral or any
part thereofmay be situated and remove the same therefrom (provided that if the Collateral is
affixed to real cstate, such removal shall be subject to the conditions stated in the Code); and
Mortgagee shali-be-entitled to hold, maintain, preserve and prepare the Collateral for sale, until
disposed of, or may propose to retain the Collateral subject to Mortgagor’s right of redemption in
satisfaction of Mortgagor’s obligations, as provided in the Code, Mortgagee may render the
Collateral unusable witheui removal and may dispose of the Collateral on the Premises.
Mortgagee may require Mortgagor to assemble the Collateral and make it available to Mortgagee
for its possession at a place to oe esignated by Mortgagee which is reasonably convenient to
both parties. Mortgagee will give Mortoagor at least ten (10) days’ notice of the time and place
of any public sale of the Collateral or 5£ the time after which any private sale or any other
intended disposition thereof is made. The reguirements of reasonable notice shall be met if such
notice is mailed, by certified United States mai’ o1 equivalent, postage prepaid, to the address of
Mortgagor hereinafter set forth at least ten (10j-days before the time of the sale or disposition.
Mortgagee may buy at any public sale. Mortgagee riay buy at private sale if the Collatera] 1s of
a type customarily sold in a recognized market or is of type which is the subject of widely
distributed standard price quotations. Any such sale 1azv-be held in conjunction with any
foreclosure sale of the Premises, If Mortgagee so elects, the Pramises and the Collateral may be
sold as one lot. The net proceeds realized upon any such disposition, after deduction for the
expenses of retaking, holding, preparing for sale, selling and the reassazble attorneys’ fees and
legal expenses incurred by Mortgagee, shall be applied against the Debt in ‘such order or manner
as Mortgagee shall select, Mortgagee will account to Mortgagor for any sutplus realized on such
disposition.

3] The terms and provisions contained in this Section 13, unless iiie context
otherwise requires, shall have the meanings and be construed as provided in the Code.

(g)  This Mortgage is intended to be a financing statement within the purview
of Section 9-502(c) of the Code with respect to the Collateral and the goods described herein,
which goods are or may become fixtures relating to the Premises. The addresses of Mortgagor
(Debtor) and Mortgagee (Secured Party) are set forth herein. This Mortgage is to be filed for
recording with the Recorder of Deeds of the county or counties where the Premises are located.
Mortgagor is the record owner of the Premises.

(h)  To the extent permitted by applicable law, the security interest created
hereby is specifically intended to cover all Leases between Mortgagor or its agents as lessor, and
various tenants named therein, as lessee, including all extended terms and all extensions and

17
265763.2 050801-34281




0428104039 Page: 18 of 42

UNOFFICIAL COPY

renewals of the terms thereof, as well as any amendments to or replacement of said Leases,
together with all of the right, title and interest of Mortgagor, as lessor thereunder.

(1) Mortgagor represents and warrants that-
(1) Mortgagor is the record owner of the Premises;

(i)  Mortgagor’s chief executive office is located in the State of
Ilinois;

(iii)  Mortgagor’s state of organization is the State of Illinois;

(iv)  Mortgagor’s exact legal name is as set forth in the first paragraph
o1 this Mortgage; and

(v)_ Mortgagor’s organizational identification number is 0122-1043.
)] Medigagor agrees that:

(i) Mortgagee is authorized to file a financing statement describing
the Collateral;

(i)  Where Coliarzral is in possession of a third party, Mortgagor will
join with the Mortgagee in notifying the third party of the Mortgagee’s interest
and obtaining an acknowledgment-from the third party that it is holding the
Collateral for the benefit of Mortgager;

(i)  Mortgagor will cooperate with the Mortgagee in obtaining control
with respect to Collateral consisting of: deposit accounts, mvestment property,
letter of credit rights and electronic chattel paper, an4

(iv)  Until the Indebtedness is paid in full, Mértgagor will not change
the state where it is located or change its name without ths mrior written consent
of Mortgagee.

14, Restrictions on Transfer. For the purpose of protecting the Mortgagee’s security,
and keeping the Premises free from subordinate financing liens, the Mortgagor agreesta it, the

(@)  sell (other than as permitted under Article 9 of the Loan Agreement),
assign, transfer, hypothecate, grant a security interest in or convey ftitle (other than as permitted
under Article 9 of the Loan Agreement) to (i) the Premises or any part thereof, or (ii) any
membership interest in Mortgagor, or (iii) any membership interest, partnership interest or stock
in any entity controlling, directly or indirectly, Mortgagor;

(b)  obtain any financing {other than pursuant to the Senior Loan Documents),
all or a part of which, will be secured by (i) the Premises, or (i) any membership interest in
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Mortgagor, or (iii) any membership interest, partnership interest or stock in any entity
controlling, directly or indirectly, Mortgagor;

without the Mortgagee’s prior written consent. Any violation of this Section 14 shall be deemed
a “Prohibited Transfer.”

I5. Events of Default. Any one or more of the following events shall constitute an
“Event of Default” under this Mortgage:

(@)  If the Mortgagor shall fail (1} to make any payment of interest under the
Note within five (5) days of the date when due (except no grace period will be permitted for
payments dre on maturity), (ii) to make any payment of principal under the Note when due, or
(iii) to make ary other payment under the Loan Documents within ten (10) days of the date when
due or after demiand (or such shorter period as may be expressly provided for herein or therein);

(b) Ifthe Mortgagor shall fail to maintain the insurance coverages in effect as
required in Section 8 hercoy: or

(¢)  IfaProhirited Transfer shall oceur; or

(d)  If any represeniation or warranty made by Mortgagor or any member
thereof pursuant to or in connection with iz Mortgage shall prove to be untrue or incorrect in
any material respect; or

{e)  Mortgagor fails to perform Or cause to be performed any other obligation
or observe any other condition, covenant, term, agrecment or provision required to be performed
or observed by Mortgagor contained in this Mortgage and ot specifically referred to elsewhere
in this Section 15; provided, however, that if such failure hy'its nature can be cured, then so long
as the continued operation and safety of the Premises, and the pority, validity and enforceability
of the liens created by this Mortgage or any of the other Loan Docuiments and the value of the
Premises are not impaired, threatened or jeopardized, then Mortgagor shall have a period (“Cure
Petiod”) of thirty (30) days after Mortgagor obtains actual knowledge o1 svch failure or receives
written notice of such failure to cure the same and an Event of Default siiall st be deemed to
exist during the Cure Period, provided further that if Mortgagor commences to cur- such failure
during the Cure Period and is diligently and in good faith attempting to effect such <uvze, the Cure
Period shall be extended for thirty (30) additional days, but in no event shall the Cui= Period be
longer than sixty (60) days in the aggregate; or

(H If any Event of Default occurs under any other Loan Document.

16.  Remedies. Upon the occurrence of an Event of Default (regardiess of the
pendency of any proceeding which has or might have the effect of preventing Mortgagor from
complying with the terms of this instrument), and in addition to such other rights as may be
available under any other Loan Document or under applicable law, but subject at all times to any
mandatory legal requirements:

(aA)  Acceleration. Mortgagee may declare the Note and all unpaid
indebtedness of Mortgagor hereby secured, including interest then accrued thereon, to be
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forthwith due and payable, whereupon the same shall become and be forthwith due and payabie,
without other notice or demand of any kind.

(b)  Uniform Commercial Code. Mortgagee shall, with respect to the
Collateral, have all the rights, options and remedies of a secured party under the Uniform
Commercial Code of Tllinois, including without limitation, the right to the possession of any such
property or any part thereof, and the right to enter with legal process any premises where any
such property may be found. Any requirement of said Code for reasonable notification shall be
met by mailing written notice to Mortgagor at its address set forth in Section 37 hereof at least
ten (10) days prior to the sale or other event for which such notice is required. Any such sale
may be held as part of and in conjunction with any foreclosure sale of the other properties and
rights constituling the Mortgaged Property in order that the Mortgaged Property, mcluding the
Collateral, may be sold as a single parcel if the Mortgagee elects. The Mortgagor hereby agrees
that if the Mongages demands or attempts to take possession of the Collateral or any portion
thereof in exercise 07s rights and remedies hereunder, the Mortgagor will promptly tumn over
and deliver possession ihei=of to the Mortgagee, and the Mortgagor authorizes, to the extent the
Mortgagor may now or her=4iter lawfully grant such authority, the Mortgagee, its employees and
agents, and potential bidders or purchasers to enter upon the Premises or any other office,
building or property where the Collateral or any portion thereof may at the time be located (or
believed to be located) and the Mot teagee may (i) remove the same therefrom or render the same
inoperable (with or without removal frerv-such location); (ii) repair, operate, use or manage the
Collateral or any portion thereof: (iii) nieintain, repair or store the Collateral or any portion
thereof; (iv) view, inspect and prepare the Coliaisral or any portion thereof for sale, lease or
disposition; (v) sell, lease, dispose of or consume t1ic, same or bid thereon; or (vi) incorporate the
Collateral or any portion thereof into the Land or tiie Improvements or Fixtures and sell, convey
or transfer the same. The expenses of retaking, selling and otherwise disposing of the Collateral,
including reasonable attorneys’ fees and legal expenses {nzinred in connection therewith, shall
constitute so much additional Debt and shall be payable upon cemiand with interest at the rate of
Default Interest.

(c)  Foreclosure. Mortgagee may proceed to protect wid enforce the rights of
Mortgagee hereunder (i) by any action at law, suit in equity or other appropriate proceedings,
whether for the specific performance of any agreement contained herein, o/ for an injunction
against the violation of any of the terms hereof, or in aid of the exercise of any pawer granted
hereby or by law, or (ii) by the foreclosure of this Mortgage. In any suit to foreziuss the lien
hereof, there shall be allowed and included as additional Debt in the decree of sale, all
expenditures and expenses authorized by the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-
1101 et. seq., as from time to time amended (the “Act”) and all other expenditures and expenses
which may be paid or incurred by or on behalf of Mortgagee for reasonable attorney’s fees,
appraiser’s fees, outlays for documentary and expert evidence, stenographer’s charges,
publication costs, and costs (which may be reasonably estimated as to items to be expended after
entry of the decree) of procuring all such abstracts of title, title searches and examinations, title
insurance policies, and similar data and assurance with respect to title as Mortgagee may deem
reasonably necessary either to prosecute such suit or to evidence to bidders at sales which may
be had pursuant to such decree the true conditions of the title to or the value of the Mortgaged
Property. All expenditures and expenses of the nature mentioned in this paragraph, and such
other expenses and fees as may be incurred in the protection of the Mortgaged Property and rents
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and income therefrom and the maintenance of the lien of this Mortgage, including the reasonable
fees of any attorey employed by Mortgagee in any litigation or proceedings affecting this
Mortgage, the Note or the Mortgaged Property, including bankruptcy proceedings, ot in
preparation of the commencement or defense of any proceedings or threatened suit or
proceeding, or otherwise in dealing specifically therewith, shall be so much additional Debt and
shall be immediately due and payable by Mortgagor, with interest thereon at the rate of Default
Interest until paid.

(d)  Appointment of Receiver. Mortgagee shall, as a matter of right, without
notice and without giving bond to Mortgagor or anyone claiming by, under or through it, and
without regard to the solvency or insolvency of Mortgagor or the then value of the Mortgaged
Property, bé entitled to have a receiver appointed pursuant to the Act of all or any part of the
Mortgaged Property and the rents, issues and profits thereof, with such power as the court
making such apjoiitment shall confer, and Mortgagor hereby consents to the appointment of
such receiver and shuilnot oppose any such appointment. Any such receiver may, to the extent
permitted under applicablz law, without notice, enter upon and take possession of the Mortgaged
Property or any part theres{ by summary proceedings, ejectment or otherwise, and may remove
Mortgagor or other persons @pd.any and all property therefrom, and may hold, operate and
manage the same and receive all camings, income, rents, issues and proceeds accruing with
respect thereto or any part thereof, whether during the pendency of any foreclosure or until any
right of redemption shall expire or otheraise.

(e)  Taking Possession, Colleciing Rents. Etc. Upon demand by Mortgagee,
Mortgagor shall surrender to Mortgagee and Mortgagee may enter and take possession of the
Mortgaged Property or any part thereof personaliy, by its agent or attorneys or be placed in
possession pursuant to court order as mortgagee in possession or receiver as provided in the Act,
and Mortgagee, in its discretion, personally, by its agents'o: attorneys or pursuant to court order
as mortgagee in possession or receiver as provided in the Act may enter upon and take and
maintain possession of all or any part of the Mortgaged Property; together with all documents,
books, records, papers, and accounts of Mortgagor relating thereto, apd may exclude Mortgagor
and any agents and servants thereof wholly therefrom and may, on behaii of Mortgagor, or in its
own name as Mortgagee and under the powers herein granted:

(1) hold, operate, manage and control all or any part-of e Mortgaged
Property and conduct the business, if any, thereof, either persoileily. or by its
agents, with full power to use such measures, legal or equitable; 4 in its
discretion may be deemed proper or necessary to enforce the payment or security
of the rents, issues, deposits, profits, and avails of the Mortgaged Property,
including without limitation actions for recovery of rent, actions in forcible
detainer, and actions in distress for rent, all without notice to Mortgagor;

(i)  cancel or terminate any lease or sublease of all or any part of the
Mortgaged Property for any cause or on any ground that would entitle Mortgagor
to cancel the same;
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(iif)  elect to disaffirm any lease or sublease of all or any part of the
Mortgaged Property made subsequent to this Mortgage without Mortgagee’s prior
written consent;

(iv)  extend or modify any then existing leases and make new leases of
all or any part of the Mortgaged Property, which extensions, modifications, and
new leases may provide for terms to expire, or for options to lessees to extend or
renew terms to expire, beyond the maturity date of the loan evidenced by the Note
and the issuance of a deed or deeds to a purchaser or purchasers at a foreclosure
sale, it being understood and agreed that any such leases, and the options or other
such provisions to be contained therein, shall be binding upon Mortgagor, all
persons whose interests in the Mortgaged Property are subject to the lien hereof,
and the purchaser or purchasers at any foreclosure sale, notwithstanding any
reasajption from sale, discharge of the Debt, satisfaction of any foreclosure
decred, or issuance of any certificate of sale or deed to any such purchaser;

(vi/"make all necessary or proper repairs, decoration renewals,
replacements, altzrstions, additions, betterments, and improvements in connection
with the Mortgaged Praperty as may seem judicious to Mortgagee, to insure and
reinsure the Mortgaged Property and all risks incidental to Mortgagee’s
possession, operation and management thereof, and to receive all rents, issues,
deposits, profits, and avails tlicrefrom; and '

(vi)  apply the net income. after allowing a reasonable fee for the
collection thereof and for the matasement of the Mortgaged Property, to the
payment of taxes, premiums and otiwr charges applicable to the Mortgaged
Property, or in reduction of the Debt in such Srder and manner as Mortgagee shall
select.

(vii) receive and collect the rents, issues, profits and revenues of the
Mortgaged Property personally or through a receiver5o fong as an Event of
Default shall exist and during the pendency of any foreclosure proceedings and
during any redemption period, and the Mortgagor agrees to coasent to a recejver
if this is believed necessary or desirable by the Mortgagee to enfiree its rights
under this subsection. The collection of rents, issues, profits or révenues of the
Mortgaged Property by the Mortgagee shall in no way waive the tgnt of the
Mortgagee to foreclose this Mortgage in the event of any said Event of Default

Nothing herein contained shall be construed as constituting Mortgagee a mortgagee in possesston
in the absence of the actual taking of possession of the Mortgaged Property. The right to enter
and take possession of the Mortgaged Property and use any personal property therein, to manage,
operate, conserve and improve the same, and to collect the rents, issues and profits thereof, shall
be in addition to all other rights or remedies of Mortgagee hereunder or afforded by law, and
may be exercised concurrently therewith or independently thereof, The expenses (including any
receiver’s fees, reasonable counsel fees, costs and agent’s compensation) incurred pursuant to the
powers herein contained shall be secured hereby which expenses Mortgagor promises to pay
upon demand together with interest at the rate of Default Interest. Mortgagee shall not be liable
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to account to Mortgagor for any action taken pursuant hereto other than to account for any rents
actually received by Mortgagee. Without taking possession of the Mortgaged Property,
Morigagee may, in the event the Mortgaged Property become vacant or are abandoned, take such
steps as it deems appropriate to protect and secure the Mortgaged Property (including hiring
watchmen therefor) and all costs incurred in so doing shall constitute so much additional Debt
payable upon demand with interest thereon at the rate of Default Interest,

(H Indemnity. The Mortgagor hereby agrees to indemnify, defend, protect
and hold harmless the Mortgagee and its employees, officers and agents from and against any
and all Liabilities, claims and obligations which may be incurred, asserted or imposed upon them
or any of them as a result of or in connection with any use, operation, lease or consumption of
any of the io'tgaged Property, or any part thereof, or as a result of the Mortgagee seeking to
obtain performiance of any of the obligations due with respect to the Mortgaged Property, except
from such liabi}iogs, claims or obligations as result from the gross negligence, bad faith, or
intentional misconduvct Hf the Mortgagee, its employees, officers or agents,

17. Compliance. with Tllinois Mortgage Foreclosure Law.

(@)  In the eveat that any provision in this Mortgage shall be inconsistent with
any provision of the Act, the provisions of the Act shall take precedence over the provisions of
this Mortgage, but shall not invalidate or render unenforceable any other provision of this
Mortgage that can be construed in a manasc Consistent with the Act.

(b)  If any provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon default of the Mortgagor which are more limited than the rights that would
otherwise be vested in Mortgagee under the Act in-(hé absence of said provision, Mortgagee
shall be vested with the rights granted in the Act to the ful extent permitted by law.

(¢)  Without limiting the generality of the fcregoing, all expenses incurred by
Mortgagee to the extent reimbursable under Sections 5/15-1516 2nd 5/15-1512 of the Act,
whether incurred before or after any decree or judgment of foreclosuie ‘and whether enumerated
in Sections 16(c) or 19 of this Mortgage, shall be added to the Debt o by the judgment of
foreclosure.

18.  Waiver of Right to Redeem - Waiver of Appraisement, Valuation, Etc.
Mortgagor shall not and will not apply for or avail itself of any appraisement, valuaiion, stay,
extension or exemption laws, or any so-called “Moratorium Laws,” now existing o1 -hereafter
enacted in order to prevent or hinder the enforcement or foreclosure of this Mortgage, but hereby
waives the benefit of such laws. Mortgagor for itself and all who may claim through or under it
waives any and all right to have the property and estates comprising the Mortgaged Property
marshalled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction
to foreclose such lien may order the Mortgaged Property sold as an entirety. In the event of any
sale made under or by virtue of this instrument, the whole of the Mortgaged Property may be
sold in one parcel as an entirety or in separate lots or parcels at the same or different times, all as
the Mortgagee may determine. Mortgagee shall have the right to become the purchaser at any
sale made under or by virtue of this instrument and Mortgagee so purchasing at any such sale
shall have the right to be credited upon the amount of the bid made therefor by Mortgagee with
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the amount payable to Mortgagee out of the net proceeds of such sale. In the event of any such
sale, the Note and the other Debt, if not previously due, shall be and become immediately due
and payable without demand or notice of any kind. Mortgagor acknowledges that the Mortgaged
Property does not constitute agricultural real estate, as defined in Section 5/15-1201 of the Act,
or residential real estate, as defined in Section 5/15-1219 of the Act. To the fullest extent
permitted by law, Mortgagor, on behalf of Mortgagor, and each and eVery person acquiring any
interest in, or title to the Mortgaged Property described herein subsequent to the date of this
Mortgage, and on behalf of ali other persons to the extent permitted by applicable law, hereby
voluntarily and knowingly waives (i) any and all rights of redemption pursuant to Section 5/15-
1601(b) of the Act, and (ii) any and all rights of reinstatement.

19._Costs and Expenses of Foreclosure. In any suit to foreclose the lien hereof there
shall be allowed-and included as additional indebtedness in the decree for sale all expenditures
and expenses wiich may be paid or incurred by or on behalf of Mortgagee for reasonable
attorneys’ fees, apprawser’s fees, outlays for documentary and expert evidence, stenographic
charges, publication costs and costs (which may be estimated as to items to be expended after the
entry of the decrce) of rrocuring all such abstracts of title, title searches and examination,
guarantee policies, Torrens certificates and similar data and assurances with respect to title as
Mortgagee may deem to be reasonably necessary either to prosecute any foreclosure action or to
evidence to the bidder at any sale pursrant thereto the true condition of the title to or the value of
the Mortgaged Property, and all of whisli expenditures shall become so much additional Debt
which Mortgagor agrees to pay and ali“¢/ such shall be immediately due and payable with
interest thereon from the date of expenditure uniil paid at the rate of Default Interest.

20. Protective Advances,

(@)  Advances, disbursements and expénditures made by Mortgagee for the
following purposes, whether before and during a foreclosure, 2ud at any time prior to sale, and,
where applicable, after sale, and during the pendency of any telated proceedings, for the
following purposes, shall, in addition to those otherwise authorized bv this Mortgage, constitute
“Protective Advances™:

(1) all advances by Mortgagee in accordance with-ihe terms of this
Mortgage to:  (A) preserve or maintain, repair, restorc0: rebuild the
improvements upon the Mortgaged Property; (B) preserve the iien of this
Mortgage or the priority thereof; or (C) enforce this Mortgage, as refesied to in
Subsection (b)(5) of Section 5/15-1302 of the Act;

(i)  payments by Mortgagee of: (A) when due installments of
principal, interest or other obligations in accordance with the terms of any senior
mortgage or other prior lien or encumbrance; (B) when due installments of real
cstate taxes and assessments, general and special and all other taxes and
assessments of any kind or nature whatsoever which are assessed or imposed
upon the mortgaged real estate or any part thereof; (C) other obligations
authorized by this Mortgage; or (D) with court approval, any other amounts in
connection with other liens, encumbrances or interests reasonably necessary to
preserve the status of title, as referred to in Section 5/15-1505 of the Act;
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(iii)  advances by Mortgagee in settlement or compromise of any claims
asserted by claimants under senior mortgages or any other prior liens;

(iv)  reasonable attorneys’ fees and other costs incurred:  (A) in
connection with the foreclosure of this Mortgage as referred to in Section 5/15-
1504(d)(2) and 5/15-1510 of the Act; (B) in connection with any action, suit or
proceeding brought by or against the Mortgagee for the enforcement of this
Mortgage or arising from the interest of the Mortgagee hereunder; or (C) in the
preparation for the commencement of defense of any such foreclosure or other
action;

(V) Mortgagee’s fees and costs, including reasonable attorneys’ fees,
arising between the entry of judgment of foreclosure and the confirmation hearing
as.eferred to in Subsection (®)(1) of Section 5/15-1508 of the Act;

(1} advances of any amount required to make up a deficiency in
deposits 0! installments of taxes and assessments and insurance premiums as
may be authorized by this Mortgage;

(vii) expelses deductible from proceeds of sale as referred to in
Subsections (a) and (b) of Section 5/ 15-1512 of the Act;

(viil) expenses incu:red. and expenditures made by Mortgagee for any
one or more of the following: (A) premiums for casualty and liability insurance
paid by Mortgagee whether or no Mortgagee or a receiver is in possession, if
reasonably required, in reasonable amounts, and all renewals thereof, without
regard to the limitation to maintaining of cxisting insurance in effect at the time
any receiver or mortgagee takes possession of the mortgaged real estate imposed
by Subsection (c)(1) of Section 5/15-1704 of th- Ac(; (B) repair or restoration of
damage or destruction in excess of available insurarice proceeds or condemnation
awards; (C) payments required or deemed by Mortgages 4o be for the benefit of
the Mortgaged Property under any grant or declaration oi casement, easement
agreement, agreement with any adjoining land owners or instruments creating
covenants or restrictions for the benefit of or affecting the morigasca real estate;
(D) shared or common CXpense assessments payable to any asscciation or
corporation in which the owner of the mortgaged real estate is a meniberin any
way affecting the mortgaged real estate; (E) pursuant to any lease or other
agreement for occupancy of the mortgaged real estate.

(b} All Protective Advances shall be so much additional Debt, and shall
become immediately due and payable without notice and with interest thereon from the date of
the advance until paid at the rate of Default Interest.

(c)  This Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment creditors from the time this Morigage is recorded pursuant to
Subsection (b)(5) of Section 5/15-1 302 of the Act.
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(d)  All Protective Advances shall, except to the extent, if any, that any of the
same is clearly contrary to or inconsistent with the provisions of the Act, apply to and be
included in:

(1) determination of the amount of Debt at any time;

(i)  the indebtedness found due and owing to the Mortgagee in the
judgment of foreclosure and any subsequent supplemental judgments, orders,
adjudications or findings by the court of any additional indebtedness becoming
due after such entry of judgment, it being agreed that in any foreclosure judgment,
the court may reserve jurisdiction for such purpose;

(iif)  determination of amounts deductible from sale proceeds pursuant
ta.Section 5/15-1512 of the Act;

(W)« application of income in the hands of any receiver or Mortgagee in
possessio; and '

(v)  coniputation of any deficiency judgment pursuant to Subsections
(b)(2) and (e) of Seclion 5/15-1508 and Section 5/15-1511 of the Act

21.  Application of Proceeds. (The proceeds of any foreclosure sale of the Mortgaged
Property or of any sale of property pursuant to Section 16(b) hereof shall be distributed in the
following order of priority: First, on account o' all'costs and expenses incident to the foreclosure
or other proceedings including all such items as dre’ mentioned in Sections 16(b), 16(c) and 19
hereof; Second, to all other items which under the teims nrereof constitute Debt in addition to that
evidenced by the Note with interest thereon as herein provigzd; Third, to all interest on the Note;
Fourth, to all principal on the Note; Fifth, to whomsoever <ldl] be lawfully entitled to same.

22. Rights Cymulative.

(@  Each right, power and remedy herein conferred upon the Mortgagee is
cumulative and in addition to every other right, power or remedy, expréss or implied, now or
hereafter provided by law or in equity, and each and every right, power, and reriedy herein set
forth or otherwise so existing may be exercised from time to time concurrently o« iudependently
and as often and in such order as may be deemed expedient by the Mortgagee.

(b) By accepting payment of any sums secured by this Mortgage after the due
date thereof, by accepting performance of any of the Mortgagor’s obligations hereunder after
such performance is due, or by making any payment or performing any act on behalf of the
Mortgagor which the Mortgagor was obligated but failed to perform or pay, the Mortgagee shall
not waive, nor be deemed to have waived, its rights to require payment when due of all sums
secured hereby and the due, punctual and complete performance of the Morigagor’s obligations
under this Mortgage, the other Loan Documents or the Note. No waiver or modification of any
of the terms of this Mortgage shall be binding on the Mortgagee unless set forth in writing signed
by the Mortgagee and any such waiver by the Mortgagee of any Event of Default by the
Mortgagor under this Mortgage shall not constitute a waiver of any other Event of Default under
the same or any other provision hereof. If the Mortgagee holds any additional security for any of
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the obligations secured hereby, it may pursue its rights or remedies with respect to such security
at its option either before, contemporaneously with, or after a sale of the Mortgaged Property or
any portion thereof.

(¢} No act or omission by the Mortgagee shall release, discharge, modify,
change or otherwise affect the liability under the Note, this Mortgage, or any other obligation of
the Mortgagor, or any subsequent purchaser of the Mortgaged Property or any part thereof, or
any maker, co-signer, endorser, surety or guarantor, or preclude the Mortgagee from exercising
any right, power or privilege herein granted or intended to be granted in the event of any Event
of Default then made or of any subsequent Event of Default, or alter the security interest or lien
of this Mortgage except as expressly provided in an instrument or instruments executed by the
Mortgagee” The exercise of one right, power or remedy shall not be a waiver of the right to
exercise at the same time or thereafter any other right, power or remedy; and no delay or
omission of the Murtgagee in the exercise of any right, power or remedy accruing hereunder or
arising otherwise shzii impair any such right, power or remedy, or be construed to be a waiver of
any Event of Default or néquiescence therein. Except as otherwise specifically required herein,
notice of the exercise of 2.y right, remedy or power granted to the Mortgagee by this Mortgage
is not required to be given.

23. Successors and Assigns.

(@)  This Mortgage and-¢2¢h and every provision hereof shall be binding upon
the Mortgagor and its successors and assigns-(including, without limitation, each and every
record owner from time to time of the Mortgaged Property or any other person having an interest
therein), and shall inure to the benefit of the Mortgagze and its respective successors and ass; gns.

(b)  All of the covenants of this Mortgage shall run with the Land and be
binding on any successor owners of the Land. In the everit thatihe ownership of the Mortgaged
Property or any portion thereof becomes vested in a person or persons other than the Mortgagor,
the Mortgagee may, without notice to the Mortgagor, deal with such successor or successors in
interest of the Mortgagor with reference to this Mortgage and the Del*in: the same manner as
with the Mortgagor without in any way releasing or discharging the IMortgagor from its
obligations hereunder. The Mortgagor will give immediate written notice to i Mortgagee of
any conveyance, transfer or change of ownership of the Mortgaged Property, but iothing in this
Section shall vary or negate the provisions of Section 14 hereof.

24.  Effect of Extensions and Amendments. If the payment of the Debt, or any part
thereof, be extended or varied, or if any part of the security or guaranties therefor be released, all
persons now or at any time hereafter liable therefor, or interested in the Mortgaged Property shall
be held to assent to such extension, variation or release, and their liability, and the lien, and all
provisions hereof, shall continue in full force and effect; the right of recourse against all such
persons being expressly reserved by the Mortgagee, notwithstanding any such extension,
variation or release.

25. Execution of Separate Security Agreements, Financing Statements, Etc.; Estoppel
Letter: Corrective Documents.
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(a)  The Mortgagor will do, execute, acknowledge and deliver or cause to be
done, executed, acknowledged and delivered all such further acts, conveyances, notes,
mortgages, sccurity agreements, financing statements and assurances as the Mortgagee shall
reasonably require for the better assuring, conveying, mortgaging, assigning and confirming unto
the Mortgagee all property mortgaged hereby or property intended so to be, whether now owned
by the Mortgagor or hereafter acquired. Without limitation of the foregoing, the Mortgagor will
assign to the Mortgagee, upon request, as further security for the Debt, its interest in all
agreements, contracts, licenses and permits affecting the Premises, such assignments to be made
by instruments rcasonably satisfactory to the Mortgagee, but no such assignment shall be
construed as a consent by the Mortgagee to any agreement, contract, license or permit or to
impose upon the Mortgagee any obligations with respect thereto,

(F),  From time to time, the Mortgagor will furnish, within ten (10) days after
request from the Miortgagee, a written and duly acknowledged statement of the amount due
under the Note and nis Mortgage and whether any alleged offsets or defenses exist against the
Debt.

(¢)  The Morfgsgor and the Mortgagee shall, at the request of the other,
promptly correct any defect, ertor si-omission which may be discovered in the contents of this
Mortgage or in the execution or acknowledgment hereof or in any other instrument executed in
connection herewith or in the execution s; acknowledgment of such instrument and will execute
and deliver any and all additional instrupints as may be requested by the Mortgagee or the
Mortgagor, as the case may be, to correct such nelvct, error or omission.

26.  Subrogation. If any part of the Dcri is used directly or indirectly to pay off,
discharge or satisfy, in whole or in part, any prior tién’or encumbrance upon the Mortgaged
Property or any part thereof, then by advancing the monics 1o make such payment the Mortgagee
shall be subrogated to the rights of the holder thereof in ‘and te sitch other lien or encumbrance
and any additional security held by such holder, and shall have. the benefit of the priority of the
same.

27.  Interpretation_of Agreement. Should any provision of tais Mortgage require
interpretation or construction in any judicial, administrative, or otht nroceeding  or
circumstance, it is agreed that the parties hereto intend that the court, admiristrative body, or
other entity interpreting or construing the same shall not apply a presumption that t"e-provisions
hereof shall be more strictly construed against one party by reason of the rule of consirv:ction that
a document is to be construed more strictly against the party who itself or through its agent
prepared the same, it being agreed that the agents of both parties hereto have fully participated in
the preparation of all provisions of this Mortgage, including, without limitation, all Fxhibits
attached to this Mortgage.

28. Governing Law; Venue: Invalidity of Certain Provisions.

(@) THIS AGREEMENT WAS NEGOTIATED IN THE STATE OF
MARYLAND BY MORTGAGEE, AND MADE BY MORTGAGEE IN THE STATE OF
MARYLAND, AND THE PROCEEDS OF THE NOTE SIALL BE DISBURSED FROM THE
STATE OF MARYLAND, WHICH STATE THE PARTIES AGREE HAS A SUBSTANTIAL

28
265763.2 05080134281

T A 8 WD i A v € 80



r

0428104039 Page: 29 of 42

UNOFFICIAL COPY

RELATIONSHIP TO THE PARTIES AND TO THE UNDERLYING TRANSACTION
EMBODIED HEREBY, AND IN ALL RESPECTS, INCLUDING, WITHOUT LIMITING THE
GENERALITY OF THE FOREGOING, MATTERS OF CONSTRUCTION, VALIDITY AND
PERFORMANCE, THIS MORTGAGE AND THE OBLIGATIONS ARISING HEREUNDER
SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LAWS
OF THE STATE OF MARYLAND APPLICABLE TO CONTRACTS MADE AND
PERFORMED IN SUCH STATE (WITHOUT REGARD TO PRINCIPLES OF CONFLICT
LAWS) AND ANY APPLICABLE LAW OF THE UNITED STATES OF AMERICA,
EXCEPT THAT AT ALL TIMES THE PROVISIONS HEREIN FOR THE CREATION,
PERFECTION, AND ENFORCEMENT OF THE LIENS AND SECURITY INTERESTS
CREATED PURSUANT HERETO SHALL BE GOVERNED BY AND CONSTRUED
ACCORDING TO THE LAW OF THE STATE OF ILLINOIS. TO THE FULLEST EXTENT
PERMITTED" /RY LAW, MORTGAGOR HEREBY UNCONDITIONALLY AND
IRREVOCABLY ‘WAIVES ANY CLAIM TO ASSERT THAT THE LAW OF ANY OTHER
JURISDICTION GG Vi5RNS THIS MORTGAGE.

(b)  Mortgagor hereby irrevocably submits generally and unconditionally to
the non-exclusive jurisdictior, o ~ny local court, or any United States federal court, sitting in or
having jurisdiction for the County of Cook, State of Itlinois, or the County of Montgomery, State
of Maryland, over any suit, actioror proceeding arising out of or relating to this Mortgage.
Mortgagor hereby irrevocably waives, i ihe fullest extent permitted by law, any objection that
Mortgagor may now or hereafter have to th iaying of venue in any such court and any claim that
any such court is an inconvenient forum. Mortgagor hereby agrees and consents that, in addition
to any methods of service of process provided tor anider applicable law, all services of process in
any such suit, action or proceeding in any local coutt, or any United States federal court, sitting
in or having jurisdiction for the County of Cook, Stateof Pinois, or the County of Montgomery,
State of Maryland, may be made, unless prohibited by appiizable law, by certified or registered
mail, return receipt requested, directed to Mortgagor at its zddr=ss stated in Section 37, and
service so made shall be complete five (3) business days afierthe same shall have been SO
mailed. Nothing herein shall affect the right of Mortgagee to servec Process in any manner
permitied by law or limit the right of Mortgagee to bring proceedings ¢ gainst Mortgagor in any
other court or jurisdiction.

(c)  The whole or partial invalidity, illegality or unenforczability of any
provision hereof at any time, whether under the terms of then applicable law or otliefwise, shall
not affect (i) in the case of partial invalidity, illegality or unenforceability, the validity, legality or
enforceability of such provision at such time except to the extent of such partial invalidity,
illegality or unenforceability; or (i) the validity, legality or enforceability of such provision at
any other time or of any other provision hereof at that or any other time.

29, Loan Legal.

(@)  The Mortgagor declares, Tepresents, certifics and agrees that the proceeds
of the Note will be used solely for business purposes and that the loan is exempt from interest
limitations pursuant to the provisions of 815 ILCS 205/4 and is an exempted transaction under
the Truth in Lending Act, 15 U.S.C. Section 1601 ef seq.
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(b)  All rights, remedies and powers provided by this Mortgage may be
exercised only to the extent that the exercise thereof does not violate any applicable provisions of
law, and all the provisions of this Mortgage are intended to be subject to all applicable
mandatory provisions of law which may be controlling and to be limited to the extent necessary
so that they will not render this Mortgage invalid or unenforceable under the provisions of any
applicable law.

30.  Inspection of Premises and Records. The Mortgagee and its representatives and
agents shall have the right to inspect the Premises and all books, records and documents relating
thereto at all reasonable times, after giving reasonable advanced written notice to the Mortgagor,
and access thereto, subject to the rights of tenants pursuant to Leases, the form of which have
been approved by the Mortgagee, shall be permitted for that purpose. The Mortgagee shall use
reasonable eflors to avoid disturbing business operations on the Premises during such
inspections. The #iortgagor or the Mortgagee thereof shall keep and maintain full and correct
books and records shawing in detail the income and expenses of the Premises and permit the
Mortgagee or its agents te’examine such books and records and all supporting vouchers and data
at any time and from time %o time on request at its offices at the address hereinafter identified or
at such other location as may he wputually agreed upon.

31.  Financial Statemenis. The Mortgagor shall furnish to the Mortgagee such
financial statements and information 25 are required pursuant to Article 6 of the Loan
Agreement.

32. Default Interest. All references to Default Interest herein shall mean interest at
the rate of Default Interest as provided in the Note.

33.  Time s of the Essence. Time is of the essesics of this Mortgage.

34.  Captions and Pronouns. The captions and headings of the various Sections of this
Mortgage are for convenience only, and are not to be construed as <onfining or limiting in any
way the scope or intent of the provisions hereof. Whenever the coniex? requires or permits, the
singular shall include the plural, the plural shall include the singular, and th# masculine, feminine
and neuter shall be freely interchangeable.

35.  The Mortgagor Not a Joint Venturer or Partner. The Morigagor and the
Mortgagee acknowledge and agree that in no event shall the Mortgagee be deered to be a
partner or joint venturer with the Mortgagor. Without limitation of the foregoing, the Mortgagee
shall not be deemed to be such a partner or joint venturer on account of its becoming a
mortgagee in possession or exercising any rights pursuant to this Mortgage or pursuant to any
other instrument or document evidencing or securing any of the Debt, or otherwise.

36.  Environmental Matters. Concurrently herewith, Mortgagor shall execute and
deliver an environmental indemnity agreement in form satisfactory to Mortgagee (the
“Environmental Indemnity Agreement”). The performance of the covenants, undertakings and
obligations of the indemnitees under the Environmental Indemnity Agreement shall be secured
by this Mortgage.
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37.  Notices. All notices or other communications required or permitted hereunder
shall be (a) in writing and shall be deemed to be given when either (i) delivered in person, (ii)
three (3) business days after deposit in a regularly maintained receptacle of the United States
mail as registered or certified mail, postage prepaid, (i) when received if sent by private courier
service, or (iv) on the day on which the party to whom such notice is addressed refuses delivery
by mail or by private courier service and (b) addressed as follows: :

To Mortgagor: 3900 N. Pine Grove LLC
2636 N. Lincoln Avenue
First Floor
Chicago, Illinois 60614
Attn: Steven Golovan

With a copy-to: Weinberg Richmond LIP
333 West Wacker Drive
Suite 1800
Chicago, Illinois 60606
Attn: Steven DeGraff

To Mortgagee: CapitalSource Finance LLC
4448 Willard Avenue, 12" Floor
ChevvChase, Maryland 20815
Attn: SFG Partfolio Manager

With copies to: CapitalSource Finance I,LC
One North Franidii Street
Suite 1800
Chicago, Illinois 66506
Attn: Carolyn Brocavich

And Schwartz Cooper Greenberger & ¥ zanss
180 North LaSalle Street, Suite 2700
Chicago, Illinois 60601
Attn:  Dennis R. Ainger

or to each such party at such other addresses as such party may designate in a written niatice to
the other parties given at least ten (10) days prior to the date such change becomes effective.

38. Releases.

(a) Upon payment in full of all sums due under the Note and this Mortgage
and the other of the Loan Documents, the Mortgagee shall, upon the request of, and at the cost
of, the Mortgagor, execute a proper release of this Mortgage. In addition, Mortgagee shall
execute and deliver to mortgagee partial releases of this Mortgage upon the terms and conditions
of Atticle 9 of the Loan Agreement.
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(b)  Provided no Event of Default which has occurred and remains uncured,
and provided no event has occurred and is continuing which, with notice or the passage of time
or both, would constitute an Event of Default, then, upon written request from the Mortgagor, the
Mortgagee shall execute, acknowledge and join in (i) any easements, rights of way and
dedications as may be necessary and/or required by local, county, state or federal authorities or
public utility companies for the purpose of acquiring or obtaining utilities, sanitary and storm
sewer, water, gas, electric and telephone facilities upon, under and over the Mortgaged Property
or off site to develop the improvements contemplated by the Loan Agreement, (1) any
easements, rights of way or dedications for public road, streets, gutters, sidewalks or similar
improvements required to develop the improvements contemplated by the Loan Agreement, and
(iii) any and 2l other instruments required to permit the reasonable and orderly development of
the improvérsnts contemplated by the Loan Agreement. With regard to any and all of the
documents described herein, (i) the Mortgagee shall have the right to review and approve same
in advance; (ii) $7d period of Teview, approval and endorsement shall not exceed ten (10)
business days from te date the documents are delivered; (iii) the Mortgagor shall pay all costs
and expenses incurred bv reason of such review; (iv) the Mortgagor shall pay all costs and fees
of preparation, recordatics and filing of said documents; and (v) no such document shall impose
any obligation or liability, monetay or otherwise, on the Mortgagee.

(¢)  The Mortgagee may, regardless of consideration, cause the release of any
part of the Mortgaged Property from the'tien of this Mortgage without in any manner affecting or
impairing the lien or priority of this Mortgag: as to the remainder of that Mortgaged Property.

39.  Escrow Deposits. Following an cvent which with notice or the passage of time
would become an Event of Default, and provided te Senior Lender is not then collecting the
same, and without limiting the effect of Sections 6, 7,7ard.8 hereof, the Mortgagor shall pay to
the Mortgagee on the first business day of each calendar month an amount equal to one-twelfth
(1/12th) of what the Mortgagee estimates is necessary to pay, on an annualized basis, all (1)
Taxes, and (2) all premiums for the insurance policies requiced under Section 8 hereof
(“Premiums”) and to enable the Mortgagee to pay same at least thirty €30} days before the Taxes
would become delinquent and the Premiums are due, and, on demand, from time to time shall
pay to the Mortgagee additional sums necessary to pay the Premiums and T2xes. No amounts so
paid shall be deemed to be trust funds, but may be commingled with the gener:l funds of the
Mortgagee, and no interest shall be payable thereon. In the event that the Mortgazor does not
pay such sums for Premiums and Taxes, then the Mortgagee may, but shall not be coligated to,
pay such Premiums and Taxes and any money so paid by the Mortgagee shall Gorustitute
additional Debt hereunder and shall be payable by Mortgagor to Mortgagee on demand with
interest thereon from the date of disbursement by Mortgagee at the rate of Default Interest. If an

or Taxes for which the amounts were deposited. The Mortgagor will furnish to the Mortgagee
bills for Taxes and Premiums thirty (30) days before Taxes become delinquent and such
Premiums become due.

40. Assignment of Leases and Other Agreements Affecting the Mortgaged Property.
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(@  In order to further secure payment of the Debt and the observance,
performance and discharge of the Mortgagor’s obligations under the Loan Documents, the
Mortgagor hereby assigns to the Mortgagee all of the Mortgagor’s right, title, interest and estate
in, to and under all of the Leases and sales contracts now or hereafter affecting the Mortgaged
Property or any part thercof (the “Sales Contracts”) and in and to all of the Rents and Profits
(defined as all rents, income, issues and profits arising from any Leases, Sales Contracts or other
agreements affecting the use, enjoyment or occupancy of the Mortgaged Property now or
hereafter made affecting the Mortgaged Property or any portion thereof). Unless and until an
Event of Default occurs, the Mortgagor shall be entitled to collect the Rents and Profits (except
as otherwise provided in this Mortgage) as and when they become due and payable. Neither
these assignments nor Mortgagee’s enforcement of the provisions of these assignments
(including the receipt of the Rents) will operate to subordinate the lien of this Mortgage to any of
the rights of aity icnant or contract purchaser of all or any part of the Mortgaged Property, or to
subject Mortgagee (0 any liability to any such tenant or contract purchaser for the performance of
any obligations of Martzagor under any such Lease or Sales Contract unless and until Mortgagee
agrees to such subordination or assumes such liability by an appropriate written instrument. The
Mortgagee shall be liable 1o account only for the Rents and Profits actually received by the
Mortgagee pursuant to any provisicn of any Loan Document.

(b)  The Morigager shall not, without the express written consent of the
Mortgagee, enter into any Lease or mosity, extend or renew, either orally or in writing, any
Lease, except as required by law. The Mo sagor shall not, without the express written consent
of the Mortgagee, permit an assignment or su'lcase of any Lease without the express written
consent of the Mortgagee. The Mortgagor shail ‘not enter into any Sales Contract except as
permitted under Article 9 of the Loan Agreement.

{c) If the Mortgagee so requests, the Mortgagor shall cause the tenant under
any Lease to enter into a subordination and attornment agreement with the Mortgagee which is
satisfactory in form, scope and substance to the Mortgagee.

(d)  The Mortgagor shall not accept payment of advarice rents or security
deposits equal, in the aggregate, to more than one (1) months’ rent.

41.  Replacement of the Note. Upon notice to the Mortgagor of the lnss, theft,
destruction or mutilation of the Note, the Mortgagor will execute and deliver, in H<irihereof, a
replacement note, identical in form and substance to the Note and dated as of the date 6f'ths Note
and upon such execution and delivery all references in any of the Loan Documents to the Note
shall be deemed to refer to such replacement note.

42.  Waiver of Consequential Damages. The Mortgagor covenants and agrees that in
no event shall the Mortgagee be liable for consequential damages, whatever the nature of a
failure by the Mortgagee to perform its obligation(s), if any, under the Loan Documents, and the
Mortgagor hereby expressly waives all claims that it now or may hereafter have against the
Mortgagee for such consequential damages.

33
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43.  After Acquired Mortgaged Property. The lien hereof will automatically attach,
without further act, to all after-acquired Mortgaged Property attached to and/or used in
connection with or in the operation of the Mortgaged Property or any part thereof.

44.  Severability. If any provision hereof should be held unenforceable or void, then
such provision shall be deemed separable from the remaining provisions and shall in no way
affect the validity of this Mortgage except that if such provision relates to the payment of any
monetary sum, then the Mortgagee may, at its option declare the Debt immediately due and
payable.

45. _ Indemnification By the Mortpagor. The Mortgagor shall protect and indemnify
the Mortgagee from and against all liabilities, obligations, claims, damages, penalties, causes of
action, costs .apd_expenses (including, without limitation, reasonable attorneys’ fees and
disbursements), iziesed upon or incurred by or asserted against the Mortgagee or the members,
partners, stockhoiders, dlirectors, officers, agents or employees of the Mortgagee by reason of (a)
ownership of the Mortgag=d Property or any interest therein, or receipt of any Rents or other sum
therefrom, (b) any acciden:io, injury to or death of persons or loss of or damage to Mortgaged
Property occurring on or about the Mortgaged Property or the adjoining sidewalks, curbs, vaults
or vault space, if any, strects or ways; (c) any fatlure on the part of the Mortgagor to perform or
comply with any of the terms, covenarts, conditions and agreements sct forth in this Mortgage,
the Note, or any agreement, reimbursesient agreement, guaranty, or any other agrcements
executed by the Mortgagor or any other peisons directly or indirectly liable for the payment of
the Debt, (d) any failure on the part of the Mortgagor to perform or comply with (i) any other
agreement executed by the Mortgagor or (i) any iequirement of law, (e) payment of sums for the
protection of the lien and security interest of the Mor.gagee in and to the Mortgaged Property, (f)
performance of any labor or services or the furnishiiig 'of any materials or other Mortgaged
Property in respect of the Mortgaged Property or any part thereof for construction or
maintenance or otherwise, or (g) any action brought against the Martgagee attacking the validity,
priority or enforceability of this Mortgage, the Note, or wny agreement, reimbursement
agreement, guaranty, or any other agreements executed by the Mortgdgar or any other persons
directly or indirectly liable for the payment of the Debt. Any amounts payéble to the Mortgagee
under this paragraph shall bear interest at the rate of Default Interest and shall be secured by this
Mortgage. In the event any action, suit or proceeding is brought against the M rigagee or the
members, partners, stockholders, directors, officers, agents or employees of the'Martgagee by
reason of any such occurrence, the Mortgagor, upon the request of the Mortgegez and at
Mortgagor’s expense, shall resist and defend such action, suit or proceeding or cause th same to
be resisted and defended by counsel designated by Mortgagor and approved by the Mortgagee.
Such obligations under this paragraph shall survive the termination, satisfaction or release of this
Mortgage.

46.  Waiver of Jury Trial. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
MORTGAGOR AND MORTGAGEE (BY ITS ACCEPTANCE OF THIS MORTGAGE)
HEREBY EXPRESSLY WAIVE ANY RIGHT TO TRIAL BY JURY OF ANY ACTION,
CAUSE OF ACTION, CLAIM, DEMAND OR PROCEEDING ARISING UNDER OR WITH
RESPECT TO THIS MORTGAGE, OR IN ANY WAY CONNECTED WITH, RELATED TO
OR INCIDENTAL TO THE DEALING OF MORTGAGOR AND MORTGAGEE WITH
RESPECT TO THIS MORTGAGE, OR THE TRANSACTIONS RELATED HERETO, IN
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EACH CASE WHETHER NOW EXISTING OR HEREAFTER ARISING, AND WHETHER
SOUNDING IN CONTRACT, TORT, OR OTHERWISE. TO THE MAXIMUM EXTENT
PERMITTED BY LAW, MORTGAGOR AND MORTGAGEE HEREBY AGREE THAT ANY
SUCH ACTION, CAUSE OF ACTION, CLAIM, DEMAND OR PROCEEDING SHALL BE
DECIDED BY A COURT TRIAL WITHOUT A JURY AND THAT MORTGAGOR OR
MORTGAGEE MAY FILE AN EXECUTED COPY OF THIS MORTGAGE WITH ANY
COURT OR OTHER TRIBUNAL AS WRITTEN EVIDENCE OF THE CONSENT OF EACH

PARTIES/TO THIS MORTGAGE. THIS WAIVER IS KNOWINGLY, WILLINGLY AND
VOLUNTARILY, MADE BY MORTGAGOR, AND MORTGAGOR REPRESENTS THAT
NO REPRESEWIATIONS OF FACT OR OPINION HAVE BEEN MADE BY ANY
INDIVIDUAL TO @IDUCE THIS WAIVER OF TRIAL BY JURY, THAT IT HAS BEEN
REPRESENTED IN THT, SIGNING OF THIS MORTGAGE AND IN THE MAKING OF THIS
WAIVER BY INDEPEMOENT LEGAL COUNSEL SELECTED BY MORTGAGOR OF ITS
OWN FREE WILL, AND THAT IT HAS HAD THE OPPORTUNITY TO DISCUSS THIS
WAIVER WITH COUNSEL.

47.  Additional Waivers. MCRTGAGOR EXPRESSLY AND UNCONDITIONALLY
WAIVES, IN CONNECTION WITH AN SUIT, ACTION OR PROCEEDING BROUGHT
BY MORTGAGEE ON THIS MORTGAGE, ANY AND EVERY RIGHT IT MAY HAVE TO
(A) INTERPOSE ANY COUNTERCLAIM THEXFIN UNLESS, UNDER THE APPLICABLE
RULES OF COURT, SUCH COUNTERCLATM- MUST BE ASSERTED IN SUCH
PROCEEDING, OR (B) HAVE THE SAME CONSCUIDATED WITH ANY OTHER OR
SEPARATE SUIT, ACTION OR PROCEEDING UNLESS UNDER THE APPLICABLE
RULES OF COURT, SUCH SUIT, ACTION OR’ PROCEEDING MUST BE
CONSOLIDATED WITH THE PROCEEDING BROUGHT BY MORTGAGEE.

48.  Subordination. The Debt and this grant and the liens and security interests created
hereby, as well as all rights and remedies set forth herein, are subordinated 1o the prior payment
in full of the indebtedness evidenced and secured by those certain loan docun‘ent! (“Senior Loan
Documents™) evidencing and/or securing the loan made by LaSalle Bank Natiosal Association
(“Senior Lender”) to Mortgagor in the aggregate stated amount of $13,500,006.50; and this
instrument is made expressly subject to all terms of that Subordination and Intercreditor
Agreement by and among Mortgagee and Senior Lender dated as of even date herewith and
recorded in the Records of the Recorder of Cook County, Illinois.

[The remainder of this page is left blank intentionally|
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IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage to be duly executed
and delivered as of the day and year first above written.

265763.2 050801-3428]

MORTGAGOR;

3900 N. PINE GROVE LLC, an Iilinois limited
hiability company

—_—

By:
Christoptter Fuerer
Managing Member
36
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STATE OF ILLINOIS )
)SS.
COUNTY OF COOK )

I HEREBY CERTIFY that on this ﬁ day of September 2004, before me personally
appeared Christopher Feurer, the Managing Member of 3900 N. Pine Grove LLC, an Ilinois
limited liability company, to me known to be the same persons who signed the foregoing
instrument as his act and deed as such managing member for the use and purpose therein
mentioned, and that the said instrument is the act and deed of said company.

WI][“P{F,S$ my signature and official seal at/ £, 0_, in the County of &W/ C and
State o\ Ph'p 1S | 1e day and year last aforesaid,
"OFIC AL SEAL i

A i
i 9 @, A O )
i Nm SO ILLINO

1 MY COMMISSION EXP. TLY 14,2045

A Y]

(it Yo

My Commission Expires:_)-/(/~05
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EXHIBIT “A”

LEGAL DESCRIPTION

LOTS 1 AND 2 AND THE EAST 15 FEET OF LOT 3 IN BLOCK 2 IN PELEG HALL’S
ADDITION TO CHICAGO IN THE NORTHWEST FRACTIONAL % OF SECTION 21,
TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS.

ADDRESS: 3900 Pine Grove
Chicago, IL
PIN: 14-21-100-015-0000

EXHIBIT B-1
2657632 050801-34281
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EXHIBIT “B”
ADDITIONAL COLLATERAL

All personal property of every nature whatsoever now or hereafter owned by Mortgagor and on,
or used in connection with the Land or the improvements thereon, including all extensions, additions,
improvements, betterments, renewals, substitutions and replacements thereof and all of the right, title and
interest of Mortgagor in and to any such personal property together with the benefit of any deposits or
payments now or hereafter made on such personal propeity by Mortgagor or on its behalf:

Any and all rents revenues, issues, profits, proceeds, income, royalties, accounts (including health
care receivables), accounts receivable, €SCrows, reserves, impounds, security deposits and other rights to
monies now owied or hereafter acquired and arising from or out of the Property and/or the businesses and

operations conciucted by Mortgagor thereon.

All fixtures aud articles of personal property now or hereafter owned by Mortgagor and forming a
part of or used in conrection with the Land or the improvements thereon, including, but without
limitation, any and all air cor.ditioners, antennae, appliances, apparatus, awnings, basins, bathtubs, bidets,
boilers, bookcases, cabinets, carpets. coolers, curtains, dehumidifiers, disposals, doors, drapes, dryers,
ducts, dynamos, elevators, enginss, eduipment, escalators, exercise equipment, fans, fittings, floor
coverings, furnaces, furnishings, fimniture, hardware, heaters, humidifiers, incinerators, lighting,
machinery, motors, ovens, pipes, plumbirg, pumps, radiators, ranges, recreational facilities, refrigerators,
screens, security systems, shades, shelving, sinks, sprinklers, stokers, stoves, toilets, ventilators, wall
coverings, washers, windows, window coverings, wiring, and all renewals or replacements thereof or
articles in substitution therefor:

All proceeds of the foregoing, including, withou limitation, all judgments, awards of darnages
and settlements hereafter made resulting from condemnatior: nroceeds or the taking of the Land or
improvements thereon or any portion thereof under the powe: of eminent domain, any proceeds of any
policies of insurance, maintained with respect to the Land or improveinents thereon or proceeds of any

sale, option or contract to sell the Land or improvements thereon or any portion thereof:

Any and all other personal property of any kind, nature or descrizition, whether tangible or
intangible, (including without limitation, any and all Goods, Investment Property, Instruments, Chattel
Paper, Documents, Letter of Credit Rights, Accounts, Deposit Accounts, Comracrcia! Tort Clairns and
General Intangibles, each as defined in the Uniform Commercial Code of the Stat, of IMlinois) of
Mortgagor, whether now owned or hereafter acquired, or in which Mortgagor now has 4r srall hereafter
acquire any right, title or interest whatsoever (whether by bill of sale, lease, conditional sajes contract, or
other title retention document or otherwise).

Any and all additions and accessories to all of the foregoing and any and all proceeds (including
proceeds of insurance, eminent domain or other governmental takings and tort claims), renewals,

replacements and substitutions of all of the foregoing,

Al of the books and records pertaining to the foregoing.

2657632 050801-3428)
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EXHIBIT “C”

INSURANCE REQUIREMENTS

I. General Requirements (all policies)

(@)  Company Rating/Qualification. The insurance company or companies
issuing the policies described below each must be a U.S. domestic insurance standard stock
company or non-participating mutual company that is a primary insurer and has a general policy
rating of A Or better and a financial class of VIII or better by A.M. Best Company, Inc. All
insurers must “e licensed and in good standing in the state or states where the property or
properties are lacaied,

(b) Additional Insured, Mortgage Endorsements, etc. Fach of the insurance
policies must name Mertyagee as an additional insured and each of the insurance policies
referred to in paragraph 2 below must provide that all proceeds be payable to Mortgagee. Each
of the insurance policies referfed to in paragraph 2 must also contain: (1) a standard “non-
contributory mortgagee” endorseraen. or its equivalent relating to recovery by Mortgagee
notwithstanding the negligent or wiilful acts or omissions of Mortgagee, (i) a waiver of
subrogation endorsement as to Mortgage:. und (iii) a deductible of not more that $10,000.

(¢} Mortgagor ’s Failure ty Maintain Insurance. If Mortgagor fails to
maintain and deliver to Mortgagee the original ins.rance policies or certificated of insurance
required by Mortgagee as set forth herein, upon ten {14} days prior written notice to Mortgagor,
Mortgagee may procure such insurance at Mortgagor’s suf< cost and expense,

(d  No Certificates, Delivery of Policies. ¢tc. ' Mortgagee does not accept
certificates, except in the case of Workers’ Compensation or Floge jnsurance issued by state or
federal agencies. On existing loans, binders are acceptable for a maxnoum of sixty days after
which the original policies or certified true copies of the original policies-chall be delivered in
form and content acceptable to Mortgagee. On all new loans, the policy shall bo.in Mortgagee’s
offices ten (10) working days prior to the loan closing. Original or certified copies of all renewal
and replacement insurance policies shall be delivered to the Mortgagee not less ihat wwenty (20)
days prior to the expiration date of the applicable insurance policy or policies requirad to be
maintained hereunder, which copies shall bear notation evidencing payment of applicable
premiums.

(¢)  Notice of Cancellation. All insurance policies shall contain (i) a provision
that such policy shall not be cancelled or terminated without at least thirty (30) days prior written
notice to Mortgagee, or ten (10) days prior written notice for non-payment of premium.

(f) Completion of the above requirements and receipt of the policies in
Mortgagee’s offices for review is required by the loan commitment and documents and is
necessary to insure a timely closing. Mortgagee, at its own option, may grant the time providing
the issuing company certifies the need for the time, acknowledges receipt of the required
premium, states the policy is in full force and effect, and delivers a sample policy to Mortgagee
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for review. Under no circumstance should the delivery of the polity be later than 60 days after
original funding.

2. Property Insurance Requirements

(@)  All Risk Property Coverage. Mortgagor shall maintain property insurance
with respect to the improvements and building equipment insuring against any peril now or
hereafter included within the classification “All Risks of Physical Loss,” including, without
limitation, losses from fire, lightning, debris removal, windstorm, hail, explosion, smoke, aircraft
and vehicle damage, riot, vandalism and malicious mischief, falling objects, weight of snow, ice
or sleet, collapse, water damage and sprinkler leakage, in amounts at all times sufficient to
prevent Meitgigor or Mortgagee from becoming a co-insurer within the terms of the applicable
law, but in 20y-event such insurance shall be maintained in an amount equal to the full
replacement costof the building, including any improvements and building equipment. The term
“replacement cost™ ‘mzans the actual replacement cost (without taking inte account any
depreciation and exclusize of excavations, footings and foundation, landscaping and paving)
determined annually by a% insurer, a recognized independent insurance agent or broker or an
independent appraiser selected urd paid by Mortgagor, and in no event less than the coverage
required pursuant to the terms of auy lease affecting the subject property. The policy shall
include an agreed amount endorsement or a waiver of the coinsurance requirement and an
inflation guard endorsement.

(b)  Boiler Coverage. Boiier Zoverage, Mortgagor shall maintain broad form
boiler and machinery insurance (without exclusionfor explosion) covering all boilers or other
pressure vessels, machinery, equipment and air conditions or heating units located in, on or about
the subject property and insurance against loss of occuparicy or use arising from any breakdown
in such amounts as are generally required by institutiond] jenders for properties comparable to
the subject property.

()  Rent Loss/Business Interruption. Mortgagos - shall maintain business
interruption and/or loss of “rental income” insurance in an amount suificient to avoid any co-
insurance penalty and to provide proceeds that will cover a period of not I¢ss than twelve (12)
months from the date of casualty or loss, the term “rental income” to mean the sum of (1) the
total then ascertainable rents payable under the lcases affecting the subject prope:t;-and (ii) the
total ascertainable amount of all other amounts to be received by Mortgagor from third parties
which are the legal obligation of the tenants, reduced to the extent such amounts wovid not be
received because of operating expenses not incurred during a period of non-occupancy to that
portion of the subject property then not being occupied. The policy shall include an agreed
amount endorsement or a waiver of the coinsurance requirement.

(d)  Building Ordinance or Law. Mortgagor shall maintain building ordinance
coverage in amount of at least 25% of the building coverage limit.

(e) Builder’s Risk, Mortgagor shall maintain at ail times during which
structural construction, repair or alterations are being made with respect to the improvements (1)
owner’s contingent or protective liability insurance covering claims not covered by or under the
terms or provisions of the commercial general liability insurance policy described in paragraph
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3(a) below, and (2) the insurance provided for in paragraph 2(a) above written on a builder’s risk
completed value form (a) on a non-reporting basis, (b) against all risks of physical loss, including
earthquake and flood, (c) including permission to occupy the subject property, and (d) with an
agreed amount endorsement (including soft costs) waiving co-insurance provisions.

3. Liability Insurance Requirements

(@)  General Liability Insurance. Mortgagor shall maintain commercial
general liability insurance, including bedily injury and property damage liability insurance
against any and all claims, including all legal liability to the extent insurable and imposed upon
Mortgagee and all court costs and attorneys’ fees and expenses, arising out of or connected with
the possessian; use, leasing, operation, maintenance or condition of the subject property in the
minimum amsunt of Ten Million Dollars ($10,000,000) per occurrence and annual aggregate. A
combination of peiinary and excess liability insurance policies can be obtained to satisfy these
liability limits réquircment. Such liability insurance must be occurrence-based coverage, rather
that claims made coverage. This insurance must stand on its own with no participation or
proration.

(®)  Liquor Liabilitv/Dram Shop. If liquor is sold or served at the subject
property, by Mortgagor or tenants, Mortgagor shall maintain dram shop, host liquor liability of
liquor liability coverage of at least teh znillion dollars ($10,000,000) per occurrence and annual
aggregate.

(c)  Automobile. Mortgagor shall maintain automobile liability insurance if
over the road vehicles are operated in conjunction it the subject property. The combination of
the primary automobile liability and excess or umbreila siability must equal a minimum of Ten
Million Dollars ($10,000,000) combined single limit.

(d)  Workers’ Compensation Insurance. Mortgagor shall maintain workers’
compensation and employers’ liability insurance with respect to any vsork on or about the subject
property. Liability limits shall be a minimum of:

1. Workers Compensation — Statutory as required by law

2, Employers’ Liability -

Bodily injury by accident $1,000,000 each actident
Bodily injury by discase $1,000,000 each employee
Bodily injury by disease $1,000,000 policy limit

4. Additional Coverages

Mortgagor shall maintain such other insurance with respect to Mortgagor and the subject
property against loss of damage of the kinds from time to time required by Mortgagee to the
extent such additional insurance is for perils and in amounts customarily required by institutional
lenders for properties comparable to the subject property and to the extent such other insurance is
available at commercially reasonable rates.
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