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MORTGAGE AND SECURITY AGREEMENT

This MORTGAGE AND SECURITY ACKEEMENT (the “Mortgage”) is made and
executed as of November 30, 2004, by Klairmont Enterprises, Inc., an Illinois corporation
(“Borrower™), to and in favor of Nationwide Life Insurance Company, an Ohio corporation, its
successors and assigns (“Lender”), having its principal office at One Nationwide Plaza,
Columbus, Ohio 43215-2220, Attention: Real Estate Invesiment Department, 34T, or at such
other place as Lender may from time to time designate.

WITNESSETH:

WHEREAS, Borrower is justly indebted to Lender in the original principar sum of
$5,620,000.00, with interest thereon (the “Loan”), which Loan is evidenced and represented by
that certain Note of even date herewith (the “Note™), both principal and interest being payable as
therein provided, with the first payment on the Note becoming due and payable on the date of
disbursement, and all amounts remaining unpaid thereon being finally due and payable on
December 10, 2014, and the term ‘“Note” shall include all other notes given in substitution,
modification, increase, renewal or extension of the original Note described herein, in whole or in
part; and
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WHEREAS, Lender, as a condition precedent to the extension of credit and the making
of the Loan has required that Borrower provide Lender with security for the repayment of the
Loan as well as for the performance, observance and discharge by Borrower of various terms,
covenants, conditions and agreements made by Borrower to, with, in favor of and for the benefit
of Lender with respect to the Loan and such security;

NOW THEREFORE, in consideration of and in order to secure the repayment of the
Loan evidenced and represented by the Note, together with interest on the Loan, as well as the
payment of all other sums of money secured hereby, as hereinafter provided; to secure the
observanee, performance and discharge by Borrower of all terms, covenants, conditions and
agreements sct forth in the Note, this Mortgage and in the other Loan Documents (hereafter
defined); in ei#x to charge the properties, interests and rights hereinafter described with such
payment, observziice, performance and discharge; and in consideration of the sum of one dollar
paid by Lender to-Busrower, and other good and valuable considerations, the receipt and
sufficiency of which 7irs hereby acknowledged by Borrower, Borrower does hereby grant,
mortgage, bargain, sell, cotivey, assign, transfer, pledge, deliver, hypothecate, warrant and
confirm unto Lender forever, the following described properties, including all rights, interests,
replacements, substitutions ani additions thereto, therein or therefore (collectively, the
“Mortgaged Property”):

® All that certain piece, parei or tract of land or real property of which Borrower is
now seized and in actual or constructive possession, situated in the City of Chicago, County of
Cook, and State of Illinois (the “State”), and Feing more particularly described on Exhibit A
attached hereto and by this reference made a part ncreof (the “Real Property”);

(i)  All buildings, structures and other inprovements of any kind, nature or
description now or hereafter erected, constructed, placedi or located upon the Real Property (the
“Improvements”), including, without limitation, any and al. additions to, substitutions for or
replacements of such Improvements;

(i)  All minerals, royalties, gas rights, water, water rights, water stock, flowers,
shrubs, lawn plants, crops, trees, timber and other emblements now or hereafter located on, under
or above all or any part of the Real Property;

(iv)  All and singular, the tenements, hereditaments, strips and gores, zights-of-way,
easements, privileges, profits and other appurtenances now or hereafter belonging oi-iriany way
appertaining to the Real Property, including, without limitation, all right, title and interest of
Borrower in any after-acquired right, title, interest, remainder or reversion in and to the beds of
any ways, streets, avenues, roads, alleys, passages and public places, open or proposed, in front
of, running through, adjoining or adjacent to the Real Property (the “Appurtenances”);

(v)  Any and all leases, licenses, contracts, rents, license fees, royalties, issues,
revenues, profits, proceeds, deposits, income and other benefits, including accounts receivable,
termination fees, of, accruing to or derived from the Real Property, Improvements and
Appurtenances, and any business or enterprise presently situated or hereafter operated thereon
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and therewith and all of Borrower’s right, title and interest under any and all lease guaranties,
letters of credit, and any other credit support furnished to Borrower in connection with any of the
foregoing (the “Rents”);

(vi)  Any and all awards, payments or settlements, including interest thereon, and the
right to receive the same, as a result of: (a) the exercise of the right of eminent domain; (b) the
alteration of the grade of any way, street, avenue, road, alley, passage or public place; (c) any
other injury, damage, casualty or claim relating to the taking of, or decrease in the value of, the
Real Property, Improvements or Appurtenances; or (d) proceeds of insurance awards, to the
extent of-al, amounts which may be secured by this Mortgage at the date of any such award or
payment irclnding but not limited to Reasonable Attorneys’ Fees (as hereinafter defined), costs
and disbursemiesits incurred by Lender in connection with the collection of such award or
paymert,

(vii)  All fixtures, materials, equipment, machinery, apparatus, appliances, and other
property whatsoever now ¢i-hereafter attached to, installed in, or used in connection with the
buildings and other improveipeats now erected or hereafter to be erected on the Real Property,
including, but not limited to, farnaces, steam boilers, hot-water boilers, oil burners, pipes,
radiators, air-conditioning and spripkier systems, gas and electric fixtures, carpets, rugs, shades,
awnings, screens, elevators, motors,” ¢ynamos, cabinets and all other furnishings, tools,
equipment and machinery, appliances, tuiiding supplies, materials, and all fixtures, accessions
and appurtenances thereto, and all renewals or replacements of or substitutions for any of the
foregoing, all of which property and things are-hereby declared to be permanent fixtures and
accessions to the frechold and part of the realty conveyed herein as security for the indebtedness
herein mentioned; and

(viii} All agreements or contracts relating to any interest rate cap agreements, swaps or
other interest hedging agreements,

TO HAVE AND TO HOLD the foregoing Mortgaged Frozcity and the rights hereby
granted for its use and benefit unto Lender and its successors and assiglis in fee simple forever.

In order to secure the repayment of the Loan evidenced and repregented by the Note,
together with interest on the Loan, as well as the payment of all other sums ol 1nsney secured
hereby, as hereinafter provided; and to secure the observance, performance and dJischarge by
Rorrower of all covenants, conditions and agreements set forth in the Note, this Mostgge and in
the other Loan Documents; and in order to charge the properties, interests and rights Lereinafter
described with such payment, observance, performance and discharge; and in consideration of
the sum of $10 paid by Lender and other good and valuable considerations, the receipt and
sufficiency of which are hereby acknowledged, Borrower hereby grants Lender a security
interest in all Fixtures, Goods (including, without limitation, Consumer Goods, Inventory,
Equipment and Farm Products), Accounts, Chattel Paper (including, without limitation,
Electronic Chattel Paper and Tangible Chattel Paper), Instruments, General Intangibles
(including, without limitation, Payment Intangibles and Software), Letters of Credit, Letter-of-
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Credit Rights, Documents, As-Extracted Collateral, Money and Deposit Accounts of every kind,
and all proceeds thereof, including, without limitation, any and all licenses, permits, franchises,
trademarks, trade names, service marks or logos, plans, specifications, maps, construction
contracts, instruments, insurance policies, fittings and fixtures of every kind, which 1s, are or
shall hereafter be located upon, attached, affixed to or used exclusively or useful exclusively,
either directly or indirectly, in connection with the complete and comfortable use, occupancy and
operation of the Real Property, Improvements or Appurtenances as an office building and
platform for telecommunications equipment (the “Existing Use™), or any other business,
enterprise. or operation as may hereafter be conducted upon or with said Real Property,
Improvérneats or Appurtenances, including, without limitation, any and all licenses, permits or
franchises; used or required in connection with such use, occupancy or operation as well as the
proceeds theréei or therefrom regardless of form, all security deposits and advance rentals under
lease agreemenis 0V or at any time hereafter covering or affecting any of the Property and held
by or for the benefic of Borrower, all monetary deposits which Borrower has been required to
give to any public or private utility with respect to utility services furnished to the Real Property
or Improvements, all rents “issues and profits from leases of all or any part of the Real Property
or Improvements, all proceeds (including premium refunds) of each policy of insurance relating
to the Real Property or Improvements, all proceeds from the taking of the Real Property or
Improvements or any part thereof or any interest therein or right or estate appurtenant thereto by
eminent domain or by purchase in liew thereof, all amounts deposited in escrow for the payment
of ad valorem taxes, assessments, chafses, ground rentals and/or premiums for policies of
insurance with respect to the Real Property or improvements, all proceeds and other amounts
paid or owing to Borrower under or pursuant i aity and all contracts and bonds relating to the
construction, erection or renovation of the Real Propsity or Improvements, all oil, gas and other
hydrocarbons and other minerals produced from or al'ocated to the Real Property and all

products processed or obtained therefrom, the proceeds ihereof, and all accounts and general

intangibles under which such proceeds may arise, together »ith any sums of money that may
now or at any time hereafter become due and payable to Berrawer by virtue of any and all

royalties, overriding royaities, bonuses, delay rentals and any ‘otler amount of any kind or
character arising under any and all present and future oil, gas ana nining leases covering the
Real Property or any part thereof (collectively, the “Fixtures and Personal Froperty,” which term
expressly excludes any toxic waste or substance deemed hazardous under fedcral, regional, state
or local laws, codes, ordinances, statutes, rules, regulations, decisions or orders).” The Mortgaged
Property and the Fixtures and Personal Property are herein together referred to as tie “Property”.

Except as otherwise expressly provided in this Mortgage, all terms in this'Mortgage
relating to the Property and the grant of the foregoing security interest which are defined in the
Uniform Commercial Code of the State (the “UCC”) shall have the meanings assigned to them in
Article 9 (or, absent definition in Article 9, in any other Article) of the UCC, as those meanings
may be amended, revised or replaced from time to time. Notwithstanding the foregoing, the
parties intend that the terms used herein which are defined in the UCC have, at all times, the
broadest and most inclusive meanings possible. Accordingly, if the UCC shall in the future be
amended or held by a court to define any term used herein more broadly or inclusively than the
UCC in effect on the date of this Mortgage, then such term, as used herein, shall be given such
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broadened meaning. If the UCC shall in the future be amended or held by a court to define any
term used herein more narrowly, or less inclusively, than the UCC in effect on the date of this
Mortgage, such amendment or holding shall be disregarded in defining terms used in this
Mortgage.

Borrower hereby covenants and warrants with and to Lender that Borrower is
indefeasibly seized of the Property and has good right, full power, and lawful authority to convey
and encumber all of the same as aforesaid; that Borrower hereby fully warrants the title to the
Property and will defend the same and the validity and priority of the lien and encumbrance of
this Morigage against the lawful claims of all persons whomsoever; and Borrower further
warrants that the Property is free and clear of all liens and encumbrances of any kind, nature or
description, save-and except only (with respect to said Real Property, Improvements and
Appurtenances) ici izal property taxes for years subsequent to 2003 (which are not yet due and
payable) and those exceptions accepted by Lender as set forth in the title insurance commitment
or proforma policy issued to Lender precedent to the issuance of a Lender's Policy of Title
Insurance insuring the first Zien priority of this Mortgage (the “Permitted Exceptions™).

If Borrower shall pay to ender the Loan evidenced by the Note, and if Borrower shall
duly, promptly and fully perforni, discharge, execute, effect, complete and comply with and
abide by each and every one of the teris) covenants, conditions and agreements of the Note, this
Mortgage and all other Loan Documents; iiien this Mortgage and the estates and interests hereby
granted and created shall cease, terminate and, be\null and void, and shall be discharged of record
at the expense of Borrower.

Borrower, for the benefit of Lender and its successors and assigns, does hereby expressly
covenant and agree as follows:

L. PAYMENT OF PRINCIPAL AND INTEREST. Ecrrower shall pay the principal
of the Loan evidenced by the Note, bgether with all interest :b<icon, in accordance with the
terms, covenants and conditions of the Note, promptly at the tiinés,-at the place and in the
manner that said principal and interest shall become due, and shall prcmptly and punctually pay
all other sums required to be paid by Borrower pursuant to the terms, covenants and conditions
of the Note, this Mortgage, the Assignment of Leases, Rents and Profits of eve1 date herewith
(the “Assignment”’) and all other documents and instruments executed as further'e: idence of, as
additional security for or executed in connection with the Loan evidenced vy the Note
(collectively, the “Loan Documents™).

2. PERFORMANCE OF OTHER OBLIGATIONS. Borrower shall perform,
comply with and abide by each and every one of the terms, covenants, conditions and
agreements contained and set forth in the Note, this Mortgage, and the other Loan Documents,
shall comply with all Laws (hereinafter defined) and shall perform all of its obligations under
any term, covenant, condition, restriction or agreement of record affecting the Property, and to
insure that at all times the Property constitutes one or more legal lots capable of being conveyed

096473 000329 DALLAS 18004954




0433702291 Page: 6 of 42

UNOFFICIAL COPY

without violation of any subdivision or platting laws, codes, ordinances, statutes, rules,
regulations, or other laws relating to the division, separation or subdivision of real property.

3. PRESERVATION AND MAINTENANCE OF PROPERTY; ACCESSIBILITY:
HAZARDOUS WASTE.

(a)  Borrower shall keep all Improvements now existing or hereafter erected
on the Real Property in good order and repair, only to be used for the Existing Use, and not to do
or permit any waste, impairment or deterioration thereof or thereon, nor to alter, remove or
demolisn any of the Improvements or any Fixtures and Personal Property attached or
appertainirg thereto, without the prior written consent of Lender, nor to initiate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or other public or
private restricticus-limiting or defining the uses which may be made of the Property or any part
thereof, nor to do-0r permit any other act whereby the Property shall become less valuable, be
used for purposes coatrary to applicable Law or be used in any manner which will increase the
premium for or resuit in-a trmination or cancellation of the insurance policies hereinafter
required to be kept and tnariained on the Property. In furtherance of, and not by way of
limitation upon, the foregoing covenant, Borrower shall effect such repairs as Lender may
reasonably require, and from tinic *o-time make all needful and proper replacements so that the
Improvements, Appurtenances, Fixiozes and Personal Property will, at all times, be in good
condition, fit and proper for the respectivc purposes for which they were originally erected or
installed. In connection with the making of such repairs, Borrower shall use contractors who are
properly licensed, who carry workers’ cempensation insurance and appropriate liability
insurance, who generally have a good reputatiotiici completing their work in a neat, prompt and
workmanlike manner, and use only new or re-manuficiared goods of a quality as good or better
than that originally used on the Property. As providea Yierein, Borrower shall insure that no liens
are filed against the Property that relate in any way to the repair-work provided for herein.

(b)  Borrower at all times shall keep the Proneity and ground water of the
Property free of Hazardous Materials (as hereinafter defined) and axy ‘iens arising in connection
therewith. Borrower shall not and shall not knowingly permit its fenants or any third party
requiring the consent of Borrower to enter the Property, to use, gener=ie, manufacture, treat,
store, release, threaten release, transport on or over, emit or dispose of Hazardcus Materials in,
on, over, under or about the Property including the ground water of the Property i1 violation of
any federal, regional, state or local law, code, ordinance, statute, rule, regulaticn; decision or
order currently in existence or hereafier enacted or rendered, including but not limitzd to those
enumerated in the Indemnity Agreement of even date herewith executed by Borrower and Larry
Klairmont (collectively, “Hazardous Waste Laws”). Borrower shall give Lender prompt Written
Notice (as hereinafter defined) of any claim by any person, entity, or governmental agency that a
significant release or disposal of Hazardous Materials has occurred in, on, over, under or about
the Property, including the ground water of the Property, in excess of those permitted by the
Hazardous Waste Laws, whether caused by Borrower, any tenant or any third party. Borrower,
through its professional engineers and at Borrower’s sole cost, shall promptly and thoroughly
investigate any suspected release of Hazardous Materials in, on, over, under or about the
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Property, including the ground water of the Property. Borrower shall forthwith remove, repair,
remediate, clean up, and/or detoxify any Hazardous Materials found in, on, over, under or about
the Property or in the ground water of the Property to the extent such actions are required by any
applicable Hazardous Waste Laws, and whether or not Borrower was responsible for the
existence of the Hazardous Materials in, on, over, under or about the Property or the ground
water of the Property. Hazardous Materials shall include, but not be limited to, substances
defined as “hazardous substances,” “hazardous materials,” or “toxic substances” under any
Hazardous Waste Laws but shall not include (a) de minimis quantities of such materials or
(b) substances customatily present in the ordinary course of business of ownership, operation and
mainteiiarce of the Property for the Existing Use, as long as the storage, use and disposal of such
materials Or-sebstances shall be in accordance with applicable Hazardous Waste Laws or (c)
PCBs in balideis or (d) asbestos in intact floor tiles, provided that Borrower has an approved
O&M plan in erfet In addition, Borrower shall not incorporate any underground storage tanks
into the Real Propeity without the prior written consent of Lender, and shall insure that all tanks
currently on the Real Mroperty comply with current Hazardous Waste Laws and underground
storage tank regulations and ave properly registered.

Except to the extent that/indemnification therefor or with respect thereto is prohibited by
applicable law, Borrower hereby agrees to indemnify and defend Lender and hold Lender
harmless from and against any and all losses, liabilities, damages, injuries, costs, expenses, fines,
fees, suits, actions, debts, obligations, and claims of any and every kind whatsoever, including
Reasonable Attorneys’ Fees (collectively, “Lostes™) paid, incurred or suffered by, or asserted
against, Lender for, with respect to, or as a direct or indirect resuit of, the presence in, on, over,
under or about, or the escape, seepage, leakage, spilloge, discharge, emission or release from, the
Property of any Hazardous Materials (including, ‘witout limitation, any losses, liabilities,
damages, injuries, costs, expenses « claims asserted ‘o7 _»rising under any Hazardous Waste
Laws), regardless of the source of origination and whether or st caused by, or within the control
of, Borrower AND INCLUDING ANY CLAIMS OF LENDER’S NEGLIGENCE OR
STRICT LIABILITY, but excluding Lender’s willful misconduct or gross negligence.

Liability under this Section3(b) and similar provisions in this Martgage and the other
Loan Documents conceming Hazardous Materials shall survive repayiient-of the Note and
satisfaction of this Mortgage; provided, however, Borrower shall have no lighility under this
Section3(b) regarding Hazardous Materials if either (i) the Property becomes ¢ontaminated
subsequent to Lender’s acquisition of the Property by foreclosure, acceptance by Lender of a
deed in licu thereof, or subsequent to any transfer of ownership of the Property whick was or
shall be approved or authorized by Lender in writing, pursuant to this Mortgage, provided that
such transferee assumes in writing all of the obligations of Borrower with respect o Hazardous
Materials pursuant to the Loan Documents, or (i) at such time Borrower provides Lender with
an environmental assessment report acceptable to Lender, in Lender’s sole discretion, showing
the Property to be free of Hazardous Materials and not in violation of any Hazardous Waste
Laws. The burden of proof under this Section3(b) with regard to establishing the date upon
which any Hazardous Materials was released in, on, over, under or about the Property shall be
upon Borrower.
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(¢)  Borrower at all times shall maintain the Property in full compliance with
all federal, state, county, regional or local laws, codes, ordinances, rules, regulations, decisions
and orders currently in existence or hereafter enacted or rendered, governing accessibility for the
disabled, including but not limited to: The Architectural Barriers Act of 1968; The Rehabilitation
Act of 1973; The Fair Housing Act of 1988 and The Americans with Disabilities Act
(collectively, the “Accessibility Laws”).

Except to the extent that indemnification therefor or with respect thereto is prohibited by
applicable_law, Borrower hereby agrees to indemnify and defend Lender and hold Lender
harmless-flom and against any and all Losses paid, incurred or suffered by, or asserted against
Lender for, vith respect to, or as a direct or indirect result of, the non-compliance of the Property
with the Accessibility Laws whether or not caused by, or within the control of, Borrower, AND
INCLUDING A%Y CLAIMS OF LENDER’S NEGLIGENCE OR STRICT LIABILITY,
but excluding Lendsi“savillful misconduct or gross negligence,

Liability under thie-Section3(c) and similar provisions in this Mortgage and the other
Loan Documents concernizig’ Accessibility Laws shall survive repayment of the Note and
satisfaction of this Mortgage; /provided, however, Borrower shall not be liable under this
Section 3(c) for compliance with ary Accessibility Laws if such Accessibility Laws first become
effective, or such violations result irom alterations or improvements to the Property that are
performed subsequent to Lender’s acquis:tion of the Property by foreclosure or acceptance of a
deed in lieu thereof or subsequent to any trasster which was or shall be approved or authorized
by Lender in writing pursuant to this Mortgage, provided that such transferee assumes in writing
all obligations pertaining to the Accessibility Laws pursuant to this Mortgage and the other Loan
Documents. The burden of proof under this Sectieii J(c) with regard to establishing the date
upon which such non-compliance withany Accessibility Laws occurred at the Property shall be
upon Borrower.

(d)  Lender, and/or its agents, shall have thefight and shall be permitted, but
shall not be required, at all reasonable times, to enter upon and inspect the Property to insure
compliance with the foregoing covenants, and any and all other terms, covenants, conditions and
agreements set forth in this Mortgage.

4, PAYMENT QF TAXES. ASSESSMENTS AND OTHER CHARGES, Borrower
shall pay all taxes, assessments and other charges as already levied or assessed, of.that may be
hereafter levied or assessed, upon or against the Property, when the same shall becoirie due and
payable according to Law, before delinquency, and before any interest or penalty shall attach
thereto, and to deliver official receipts evidencing the payment of the same to Lender not later
than 30 days following the payment of the same. Borrower shall have the right to contest, in
good faith and in accordance with applicable Laws and procedures, the proposed assessment of
ad valorem taxes or special assessments by governmental authorities having jurisdiction over the
Property; provided, however, Borrower shall give Written Notice of its intent to bring such an
action to Lender. Any such contest, however, shall not relieve Borrower of its obligation to pay
all taxes, assessments and public charges in full as required by the first sentence of this Section
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4, and Lender may, in its sole discretion, require Borrower to post a bond or other collateral
satisfactory to Lender (and acceptable to the title company insuring this Mortgage to insure over
said lien, charge or encumbrance) as a result of Borrower’s act.

5. PAYMENT OF LIENS, CHARGES AND ENCUMBRANCES. Borrower shall
immediately pay and discharge from time to time when the same shall become due, all lawful
claims and demands of mechanics, materialmen, laborers, realtors, brokers and others which, if
unpaid, might result in, or permit the creation of, a lien, charge or encumbrance upon the
Property or any part thereof, or on the Rerts, arising therefrom and, in general, to do or cause to
be done tverything necessary so that the lien of this Mortgage shall be fully preserved, at the sole
cost of Boirower, without expense to Lender. Borrower shall have the right to contest, in good
faith and in eceordance with applicable Laws and procedures, mechanics’, materialmen’s’ and
other such liénsfied against the Property; provided however, that Borrower shall give Written
Notice to Lender of its-intent to bring such action, and Lender may, in Lender’s sole discretion,
require Borrower to post- bond or other collateral satisfactory to Lender (and acceptable to the
title company insuring this Viortgage) as a result of Borrower’s act.

6. PAYMENT OF JUNIOR ENCUMBRANCES. Borrower shall permit no default
or delinquency under any other liex, imposition, charge or encumbrance against the Property,
even though junior and inferier to the Tien of this Mortgage; provided however, the foregoing
shall not be construed to permit any suci: additional lien or encumbrance against the Property,
other than the Permitted Exceptions.

7. PAYMENT OF MORTGAGE TAYES. Borrower shall pay any and all taxes
which may be levied or assessed directly or indirectiy upon the Note and/or this Mortgage
(except for income taxes payable by Lender) or the Loz ‘without regard to any Law which may
be hereafter enacted imposing payment of the whole-or any. part thereof upon Lender, its
successors or assigns. Upon violation of this covenant, or upon_the rendering by any court of
competent jurisdiction of a decision that such a covenant by Borrewer is legally inoperative, or if
any court of competent jurisdiction shall render a decision that the rate of said tax when added to
the rate of interest provided for in the Note exceeds the then maximum rate of interest allowed
by Law, then, and in any such event, the debt hereby secured shall, at \h2 option of Lender, its
successors or assigns, become due and payable within no less than 90 days ¢fier’ Written Notice,
anything contained in this Mortgage or in the Note notwithstanding, without the iposition of a
Prepayment Premium (as defined in the Note). The additional amounts which may vecome due
and payable hereunder shall become a part of the Loan secured by this Mortgage.

8. HAZARD INSURANCE. Borrower shall continuously, during the term of this
Mortgage, keep the Improvements, Appurtenances, and Fixtures and Personal Property, now or
hereafter existing, erected, installed and located in or upon the Real Property, insured with
extended coverage all risk insurance against loss or damage resulting from fire, windstorm,
flood, sinkhole, earthquake, mine subsidence, acts of terrorism, and such other hazards,
casualties, contingencies and perils including, without limitation, other risks insured against by
persons operating like properties in the locality of the Property, or otherwise deemed necessary

9
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or advisable by Lender, on such forms and with such deductibles as may be required by Lender,
covering the Property in the amount of the full replacement cost thereof (without taking into
account any depreciation) less excavating and foundation costs, and covering all loss or
abatement of rental or other income, without a provision for co-insurance, in an amount equal to
the scheduled rental income of the Property for at least 12 months, or if applicable, business
interruption insurance in an amount sufficient to pay debt service on the Note, operating
expenses, taxes and insurance on the Property for a period of 12 months, and covering loss by
flood (if the Property lies in a Special Flood Hazard Area as designated on the Department of
Housing and Urban Development’s Maps, or other flood prone designation) in an amount equal
to the ouis.anding principal balance of the Loan or such other amount as approved by Lender,
and earthqupke insurance with a deductible amount of no more than 10% of the policy amount, if
the Property is iosated within one-half mile of an Alquist-Priolo Special Earthquake Study Zone
or if, in the judgrient of Lender’s inspecting architect, the Property lies in an area of anticipated
significant seismic actvity, and “Ordinance or Law Coverage” or “Enforcement” endorsements
in amounts satisfactory to- Lender if any of the Improvements or the use of the Property shall at
any time constitute legal” tiop-conforming structures or uses or the ability to rebuild the
Improvements is restricted of prohibited, and comprehensive boiler and machinery insurance
(without exclusion for explosioit), i applicable, in amounts as shail be reasonably required by
Lender and covering all boilers or ¢thir pressure vessels, machinery and equipment located at or
about the Property (including, without liraitation, electrical equipment, sprinkler systems, heating
and air conditioning equipment, refrigerat.on equipment and piping). All such insurance shall be
carried with a company or companies licenscd t¢ do business in the State, which is acceptable to
Lender, which company or companies shall haye » rating at the time this Mortgage is executed
equivalent to at least A-:VIII as shown in the mostTecent Best’s Key Rating Guide. The original
policy or policies and renewals thereof (or, at the sole cption of Lender, duplicate originals or
certified copies thereof), together with receipts evideiicing payment of the premium therefor,
shall be deposited with, held by and are hereby assigned to, J.ender as additional security for the
Loan. Each such policy of insurance shall contain a noncontributing loss payable clause in favor
of and in a form acceptable to Lender, and shall provide for not lecs.than 30 days prior Written
Notice to Lender of any intent to modify, non-renew, cancel or termiziate the policy or policies,
or the expiration of such policies of insurance, or the exclusion of any individual risk such as acts
of terrorism. If the insurance required under this Section8 or any portion thaieof is maintained
pursuant to a blanket policy, Borrower shall furnish to Lender a certified cany =f such policy,
together with an original Evidence of Insurance Certificate (Acord Form 26} for hazard
insurance indicating that Lender is an additional insured under such policy in regard to the
Property and showing the amount of coverage apportioned to the Property, which coverage shall
be in an amount sufficient to satisfy the requirements hereof. Not less than 15 days prior to the
expiration dates of each policy required of Borrower hereunder, Borrower will deliver to Lender
a renewal policy or policies marked ‘premium paid” or accompanied by other evidence of
payment and renewal satisfactory to Lender. In the event of foreclosure of this Mortgage or
other transfer of title to the Property in extinguishment of the Loan all right, title and interest of
Borrower, in and to any insurance policies then in force including any rights to unearned
premiums, and in and to insurance proceeds then payable, shall pass to the purchaser or grantee.
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In the event that the premium for Berrower’s insurance coverage on the Property is
subject to increase in connection with the continuation of coverage for perils of terrorism and
acts of terrorism at any time during the term of the Loan, Borrower agrees that it will either
(a) purchase such continued coverage against perils and acts of terrorism prior to its exclusion
thereof from the insurance policy and pay the concomitant increase in premium (Borrower being
entitled to draw upon available funds deposited with Lender under Section17 hereof to the
extent a deposit was made with Lender for such purpose) or (b) obtain, at Borrower’s sole costs
and expense, a policy covering acts of terrorism (on such forms and with such deductibles as
may be required by Lender) prior to the expiration of such terrorism coverage under Borrower’s
then exisiing insurance policy. Borrower agrees that within five days of its receipt thereof, it will
provide a <opy of all notices it receives from its insurance company relating to its terrorism
policy or covcrage for perils and acts of terrorism, as the case may be, and the continuation,
termination or exciugion of such coverage.

In the event of 15ss by reason of hazards, casualties, contingencies and perils for which
insurance has been required-by Lender hereunder, Borrower shall give immediate notice thereof
to Lender. Lender is hereby ievocably appointed attorney-in- fact coupled with an interest for
Lender, at its option, to make proor of loss and/or to file a claim thereunder. Each insurance
company concerned is hereby noiified, authorized and directed to make payment for such loss
directly to Lender, instead of to Bomowzr.and Lender jointly, and Borrower hereby authorizes
Lender to adjust and compromise any loss=s for which insurance proceeds arc payable under any
of the aforesaid insurance policies and, aftér deducting the costs of collection, to apply the
proceeds of such insurance, at its option either: () to the restoration or repair of the insured
Improvements, Appurtenances, and Fixtures and Pzrsonal Property, provided that, in the opinion
and sole discretion of Lender, such restoration or r<pzir.is reasonably practical and, provided
further, that, in the opinion and sole discretion of Lencer, either: (i) the insurance proceeds so
collected are sufficient to cover the cost of such restoration or r¢pair of the damage or destruction
with respect to which such proceeds were paid, or (ii) the insuranc< proceeds so collected are not
sufficient alone to cover the cost of such restoration or repair, bat are sufficient therefor when
taken together with funds provided and made available by Borrowei from other sources; in
which event Lender shall make such insurance proceeds available to Borrewer for the purpose of
effecting such restoration or repair; but Lender shall not be obligated-to see to the proper
application of such insurance proceeds nor shall the amount of funds so 1=lezsed or used be
deemed to be payment of or on account of the Loan; or (b)to the reductien uf' the Loan,
notwithstanding the fact that the amount owing thereon may not then be due and peyable or that
said Loan is otherwise adequately secured, in which event such proceeds shall be applied at par
against the Loan and the monthly payment due on account of such Loan shall be reduced
accordingly as calculated by Lender. None of such actions taken by Lender shall be deemed to
be or result in a waiver or impairment of any equity, lien or right of Lender under and by virtue
of this Mortgage, nor will the application of such insurance proceeds to the reduction of the Loan
serve to cure any default in the payment thereof. In the event of foreclosure of this Mortgage or
other transfer of title to the Property in extinguishment of the Loan, all right, title and interest of
Borrower in and to any insurance policies then in force including any rights to unearned
premiums and in and to insurance proceeds then payable, shall pass to the purchaser or grantee.
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In case of Borrower'’s failure to keep the Property properly insured as required herein,
Lender, its successors or assigns, may, at its option (but shall not be required to) acquire such
insurance as required herein at Borrower’s sole expense.

Notwithstanding anything set forth in this Section 8 to the contrary, in the event of loss or
damage to the Property by fire or other casualty for which insurance has been required by Lender
and provided by Borrower, and the amount of such loss or damage does not exceed 25% of the
unpaid principal balance of the Note, Lender hereby agrees to allow the proceeds of msurance to
be used for the restoration of the Property and to release such insurance proceeds to Borrower as
such resiaration progresses, provided:

(2)  Borrower is not in default under any of the terms, covenants and
conditions of this Mortgage, the Note or any of the other Loan Documents;

(b) < The Improvements, after such restoration, shall be at least 80% leased
pursuant to kases approved.in writing by Lender;

(c)  The plans~and specifications for the restoration of the Property are
approved in writing by Lender i advance;

(d) At all times during/such restoration, Borrower has deposited with Lender
funds which, when added to the insurance-proceeds received by Lender, are sufficient to
complete the restoration of the Property in accordance with the approved plans and
specifications, and all applicable building' codes, zoning ordinances, regulations and
Accessibility Laws, and further, that the funds retaizied by Lender are sufficient to complete the
restoration of the Property as certified to Lender by Lexd.r’s inspecting architect/engineer;

(¢)  Borrower provides suitable completior:, poyment and performance bonds,
builders’ all risk insurance, and all necessary licenses and permite for such restoration in form
and amount acceptable to Lender;

® The insurer under such policies of fire or other casvalty insurance does not
assert any defense to payment under such policies against Lender, Borrower “ary tenant, or third
party of Borrower with regard to the Property;

(g)  Lender shall have the option, upon the completion of such fesioration of
the Property, to apply any surplus insurance proceeds remaining after the completion‘of such
restoration, at par, to the reduction of the outstanding principal balance of the Note;
notwithstanding the fact that the amount owing thereon may not then be due and payable or that
said Loan is otherwise adequately secured;

(h)  The funds held by Lender shall be disbursed ne more often than once per
month and in not more than five increments of not less than $50,000 each, except the final
disbursement of such funds which may be in an amount less than $50,000;
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() Lender’s obligation tc make any such disbursement shall be conditioned
upon Lender’s receipt of written certification from Lender’s inspecting architect/engineer (whose
fees shal] be reimbursed to Lender by Borrower) that all construction and work for which such
disbursement is requested has been completed in accordance with the approved plans and
specifications and in accordance with all applicable building codes, zoning ordinances and all
other Laws and, further, that Borrower has deposited with Lender sufficient funds to complete
such restoration in accordance with Section 8(d); and

)] Lender shall be entitled to require and to impose such other conditions to
the releaze 'of such funds as would be customarily or reasonably be required and imposed by
institutionsi mortgage lenders for a project of similar nature and cost.

9. LIABILITY INSURANCE. Borrower shall carry and maintain such commercial
general liability insurance as may from time to time be required by Lender, taking into
consideration the type of property being insured and the corresponding liability exposure, on
forms, with deductibies, in.amounts and with such company or companies licensed to do
business in the State and as<04y be acceptable to Lender. All such commercial general liability
insurance shall be carried with-a company or companies which have and maintain a rating
equivalent to at least A-:VIIIas showi in the most recent Best’s Key Rating Guide. The original
policy or policies and all renewals thiereuf (or, at the sole option of Lender, duplicate originals or
certified copies thereof), together with a-Certificate of Insurance (Acord Form 258) and receipts
evidencing payment of the premium therefor, shall be deposited with, held by and are hereby
assigned to, Lender as additional security for the Loan. Such policy or policies of msurance shall
name Lender as an additional insured and shall provide for not less than 30 days prior Written
Notice to Lender of any intent to modify, cancel, riozriznew, or terminate the policy or policies
or the expiration of such policy or policies of insurancs, or the exclusion of any individual risk
such as acts of terrorism. Not less than 15 days prior 0 the expiration dates of each policy or
policies required of Borrower hereunder, Borrower will deliver fo Lender a renewal policy or
policies marked “premium paid” or accompanied by other evicenze of payment and renewal
satisfactory to Lender. In the event of foreclosure of this Mortgage ot oiher transfer of title to the
Property in extinguishment of the Loan, all right, title and interest ol Botrower, in and to any
insurance policies then in force including any rights to uneamed premiiums, and in and to
insurance proceeds then payable, shall pass to the purchaser or grantee. Ir case of Borrower’s
failure to keep the Property properly insured as required herein, Lender, its succssors or assigns,
may, at its option (but shall not be required to) acquire such insurance as requireG herein at
Borrower’s sole expense.

10. COMPLIANCE WITH LAWS.

(a)  Borrower shall observe, abide by and comply with all federal, regional,
state and local laws, codes, ordinances, statutes, rules, regulations, decisions, orders,
requirements or decrees relating to the Property enacted, promulgated or issued by any federal,
state, county or local governmental or quasigovernmental authority or any agency or
subdivision thereof having jurisdiction over Borrower or the Property, which now or hereafter
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affect Borrower or the Property, including Hazardous Waste Laws and Accessibility Laws
(collectively, the “Laws™), and to observe and comply with all conditions and requirements
necessary to preserve and extend any and all rights, licenses, permits (including, but not limited
to, zoning, variances, special exceptions and nonconforming uses), privileges, franchises and
concessions which are applicable to the Property, or which have been granted to or contracted for
by Borrower in connection with any existing, presently contemplated or future uses of the

Property.

()  Borrower shall not engage in any transaction which would cause any
obligation, or action taken or to be taken, hereunder (or the exercise by Lender of any of its
rights undér the Note, this Mortgage and the other Loan Documents} to be a non-exempt (under a
statutory or-2dministrative class exemption) prohibited transaction under the Employee
Retirement Incor:@ Security Act of 1974, as amended (‘ERISA”). Borrower shall deliver to
Lender such certificaiions or other evidence from time to time throughout the term of this
Mortgage, as requesied. by Lender in its sole discretion, that (i) Borrower is not an “employee
benefit plan” as defined ir Jection3(3) of ERISA, which is subject to Title I of ERISA, or a
“sovernmental plan” within tiie meaning of Section3(32) of ERISA; (ii) Borrower is not subject
to state statutes regulating nvestments and fiduciary obligations with respect to governmental
plans; and (iii) one or more of the Tsllpwing circumstances is true:

(1)  Equity intzizsts in Borrower are publicly offered securities, within
the meaning of 29 C.F.R. § 2510.3-101(6)(2);

(2)  Less than 25% f‘each outstanding class of equity interests in
Borrower are held by “benefit plan investors”within the meaning of 29 C.F.R. § 2510.3-
101(£)(2); or

(3)  Borrower qualifies as an “op(rating company” or a “real estate
operating company” within the meaning of 29 CF.R:§,2510.3-101(c) or {e) or an
investment company registered under The Investment Conipziy Act of 1940.

11. MAINTENANCE OF PERMITS. Borrower shall obtain, keep and constantly
maintain in full force and effect during the entire term of this Mortgage, all cenificates, licenses
and permits necessary to keep the Property operating for the Existing Use ard. except as
specifically provided for in this Mortgage, not to assign, transfer or in any manne: change such
certificates, licenses or permits without first receiving the written consent of Lender.

12. OBLIGATIONS OF BORROWER AS LESSOR.

(a)  Borrower shall perform every obligation of Borrower (as the landlord) and
enforce every obligation of the tenant in any and every lease, license or other occupancy
agreement of or affecting the Property or any part thereof (the “Occupancy Leases™), and not
modify, alter, waive or cancel any such Occupancy Leases or any part thereof or rights
thereunder, without the prior written consent of Lender (but such consent shall not be required
for such action as to Occupancy Leases of 3,000 square feet or less if such action is in the
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ordinary course of business of owning and operating the Property in a prudent and business- like
manner, on then current market terms), nor collect for more than 30 days in advance of the date
due any Rents that may be collectible under any such Occupancy Leases and, except as provided
for in this Mortgage, not assign any such Occupancy Lease(s) or any such Rents relating thereto,
to any party other than Lender, without the prior written consent of Lender. Borrower will notify
Lender in writing of any default under any Occupancy Lease. In the event of default under any
such Occupancy Lease by reason of failure of Borrower to keep or perform one or more of the
covenants, agreements or conditions thereof, Lender is hereby authorized and empowered, and
may, at it sole option, remedy, remove or cure any such default, and further, Lender may, at its
sole opaer and in its sole discretion but without obligation to do so, pay any sum of money
deemed necessary by Lender for the performance of said covenants, agreements and conditions,
or for the curing or removal of any such default, and incur all expenses and obligations which
Lender may corsiier necessary or reasonable in connection therewith, and Borrower shall repay
on demand all suck’sizns so paid or advanced by Lender together with interest thereon from
demand until paid at the Izsser of either: (i) the highest rate of interest then allowed by the Laws
of the State, or, if controllisig, the Laws of the United States, or (ii) the then applicable interest
rate of the Note plus 500 basis points per annum; all of such sums, if unpaid from the date of
demand from Lender, shall be acded to and become part of the Loan,

(b)  All such Occupancy Leases (other than renewals of existing leases which
contain renewal options) hereafier made s'rall be subject to the approval of Lender and: (i) shall
be at competitive market rental rates then prevaiiing in the geographic area for projects used for
the Existing Use comparable to the Property; (ii}shall have lease terms of not less than one year;
and (jii) at Lender’s option, shall be superior or subordinate in all respects to the lien of this
Mortgage. Provided, however, that Lender shall-/net require approval in advance of any
Occupancy Leases which conform to Borrower's Forn Lease (as hereinafter defined) as
previously approved by Lender, except as set forth below. Nzither the right nor the exercise of
the right herein granted unto Lender to keep or perform any such covenants, agreements or
conditions as aforesaid shall preclude Lender from exercising its Option to cause the whole Loan
to become immediately due and payable by reason of Borrower’s default in keeping or
performing any such covenants, agreements or conditions.

(¢} Lender has approved a form of Occupancy Lease to b2 used by Borrower
in connection with the Property (the “Form Lease™. Borrower shall not, without the prior
written consent of Lender, modify or alter the Form Lease in any material respect.In addition,
Borrower shall not, without the prior written consent of Lender, surrender, terminate, taodify or
alter, either orally or in writing, any Occupancy Lease now existing or hereafter made with any
Major Tenant (as hereinafter defined) for all or part of the Property, permit an assignment or
sublease of any such Occupancy Lease with a Major Tenant, or request or consent to the
subordination of any Occupancy Lease to any lien subordinate to this Mortgage. Borrower shall
furnish Lender with copies of all executed Occupancy Leases of all or any part of the Property
now existing or hereafter made, and Borrower shall assign to Lender (which assignment shall be
in form and content acceptable to Lender), as additional security for the Note and the Loan, all
Occupancy Leases now existing or hereafter made for all or any part of the Property.
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Additionally, if any Occupancy Lease contains a provision allowing the tenant to terminate its
lease upon payment of a lease termination fee, Borrower agrees that all such sums shall
constitute Rent. Any termination fees from a specific tenant in excess of $50,000 shall be
deposited into an interest-bearing escrow account (with interest payable to Borrower) and used to
retrofit or build out the space for a new tenant(s) under guidelines satisfactory to Lender.
Notwithstanding the foregoing, upon the occurrence of a default or if there is a material adverse
change in the Property, any termination £es shall be deposited into an interest-bearing escrow
account (with interest payable to Borrower) and Lender, in its sole discretion, may decide
whether to use the funds to (1) retrofit or build out the space for new tenant(s) under guidelines
satisfactery to Lender, or (2) reduce at par the indebtedness evidenced by the Note, without
imposition of 4 Prepayment Penalty (as defined in the Note).

(@), Notwithstanding the foregoing approval by Lender of Borrower’s Form
Lease, Lender heieby specifically reserves the right to approve all prospective tenants under all
Occupancy Leases herszfter proposed to be made if cither: (i) the term thereof, excluding
options to renew the same; exceeds five years and the Occupancy Lease is for space exceeding
3,000 rentable square feet, sc (ii) the net rentable area to be occupied thereunder, including
expansion options, exceeds 10% of the net leasable area of each of the buildings comprising the
Improvements (the tenants under such leases being hereinafter referred to as “Major Terants”).
Borrower shall notify Lender in writing of all prospective Major Tenants, and shall deliver to
Lender, at Borrower’s sole cost and expeiise, a copy of the prospective Major Tenant’s current
financial statement and the most recent Dun & Eradstreet credit report on said prospective Major
Tenant. The financial statement delivered 1o Zender hereunder shall be certified as true and
correct by the Major Tenant, or, if available, by & cértified public accountant.

(e)  Inno event shall Borrower exercise any right to relocate any lessee outside
the Property pursuant to any right set forth in an Octupancy-Lease without the prior written
consent of Lender.

13.  MAINTENANCE OF PARKING & ACCESS ¢ROHIBITION AGAINST
ALTERATION: SEPARATE TAX LOT.

(a)  Borrower shall construct, keep and constantly maintzin, iis the case may
be, all curbs, drives, parking areas and the number of parking spaces heretorare wpproved by
Lender, or heretofore or hereafter required by any Laws or any governmental bedy; agency or
authority having jurisdiction over Borrower or the Property, and as required by the ieis of the
Occupancy Leases, and not to alter, erect, build or construct upon any portion of the Property,
any building, structure or improvement of any kind whatsoever, the erection, building or
construction of which has not been previously approved by Lender in writing, which approval
shall be at the sole discretion of Lender.

(b)  Borrower shall cause the Property to remain separately assessed for real

estate tax purposes as a separate tax lot or lots.
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14. EXECUTION OF ADDITIONAL DQCUMENTS. Botrower shall do, make,
execute, acknowledge, witness and deliver all deeds, conveyances, mortgages, deeds of trust,
assignments, estoppel certificates, subordination non-disturbance and attomments, notices of
assignments, transfers, assurances, security agreements, financing statements and renewals
thereof, and all other instruments or other acts necessary, as Lender shall from time to time
require for the purpose of better assuring, conveying, assigning, transferring, securing and
confirming unto Lender the Property and rights hereby encumbered, created, conveyed, assigned
or intended now or hereafter so to be encumbered, created, conveyed or assigned, or which
Borrower may now be or may hereafler become bound to encumber, create, convey or assign to
Lender; or for the purpose of carrying out the intention or facilitating the performance of the
terms of this Mortgage, or for filing, registering or recording this Mortgage, and to pay all filing,
registration i iccording fees and all taxes, costs and other expenses, including Reasonable
Attorneys’ Fees, “incident to the preparation, execution, acknowledgment, delivery and
recordation of any o1 the same. By signing this Mortgage, Borrower authorizes Lender to file
such financing statemerts; with or without the signature of Borrower, as Lender may elect, as
may be necessary or desiralie to perfect the lien of Lender’s security interest in the Fixtures and
Personal Property. Without iimiting any other provision herein, Borrower hereby authorizes
Lender to file one or more fininciag statements and any renewal or continuation statements
thereof, describing the Property anc the proceeds of the Property, including, without limitation, a
financing statement covering “all asscts of Borrower all proceeds therefrom, and all rights and
privileges with respect thereto.” Borrower further authorizes Lender to file, with or without any
additional signature from Borrower, as Lerder may elect, such amendments and continuation
statements as Lender may deem necessary or desiable from time to time to perfect or continue
the lien of Lender’s security interest in the Fixtu(es-and Personal Property. Borrower hereby
ratifies any financing statements that may have beén fi'ed by Lender in advance of the date
hereof to perfect Lender’s security interest in the Fixtur¢s und Personal Property.

15.  AFTER-ACQUIRED PROPERTY SECURED.. Butrower shall subject to the lien
of this Mortgage all right, title and interest of Borrower in and to all extensions, improvements,
betterments, renewals, substitutions and replacements of, and all addit:ans and appurtenances to,
the Property hereinabove described, hereafter acquired by or relezsed to Borrower, or
constructed, assembled or placed by Borrower on the Real Property, and all zonversions of the
security constituted thereby, immediately upon such acquisition, re.eas:. consiruction,
assembling, placement or conversion, as the case may be, and in each such cagz, without any
further mortgage, deed of trust, encumbrance, conveyance, assignment or other act by Borrower,
as fully, completely and with the same effect as though now owned by Borrower and ¢pecifically
described herein, but at any and all times, Borrower will execute and deliver to Lender any and
all such further assurances, mortgages, deeds of trus, conveyances, security agreements,
financing statements or assignments thereof or security interests therein as Lender may
reasonably require for the purpose of expressly and specifically subjecting the same to the lien of
this Mortgage.

16. PAYMENTS BY LENDER ON BEHALF OF BORROWER. Borrower shall
make payment of any taxes, assessments or public charges on or with respect to the Property
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before the same shall become delinquent, or to make payment of any insurance premiums or
other charges, impositions, or liens herein or elsewhere required to be paid by Borrower, or f
Borrower shall fail so to do, then Lender, at its sole option subject to the right of Borrower to
contest same, but without obligation to do so, may make payment or payments of the same and
also may redeem the Property from tax sale without any obligation to inquire into the validity of
such taxes, assessments, tax sales, charges, impositions or liens. In the case of any such payment
by Lender, Borrower agrees to reimburse Lender, upon demand therefor from the date of such
demand from Lender, the amount of such payment and of any fees and expenses attendant in
making the same, together with interest thereon at the lesser of either: (a) the highest rate of
interest thon allowed by the Laws of the State or, if controlling, the Laws of the United States, or
(b) the then apolicable interest rate of the Note plus 500 basis points per annum; and until paid
such amounts =0¢ interest shall be added to and become part of the Loan to the same extent that
this Mortgage sciures the repayment of the Loan. In making payments authorized by the
provisions of this -Seztion 16, Lender may do so whenever, in Lender’s sole judgment and
discretion, wch advarcs or advances are necessary or desirable to protect the full security
intended to be afforded by this Mortgage. Neither the right nor the exercise of the rights herein
granted to Lender to make ary such payments as aforesaid shall preclude Lender from exercising
its option to cause the Loan to become immediately due and payable by reason of Borrower’s
default in making such payments ac hereinabove required.

17.  FUNDS HELD BY LENJER FOR TAXES, ASSESSMENTS, INSURANCE
PREMIUMS, AND OTHER CHARGES. (n ¢rder to more fully protect the security of this
Mortgage, Borrower shall deposit with Lender; together with and in addition to each monthly
payment due on account of the Loan, an amount equzl to one-twelfth of the annual total of such
taxes, assessments, insurance premiums and other charges (all as estimated by Lender in its sole
discretion) so that, at least 30 days prior to the due daie ihereof, Lender shall be able to pay in
full all such taxes, assessments, insurance premiums and othe: charges as the same shall become
due. Lender may hold the sums so deposited without paying-intrest, commingle same with its
general funds and/or apply the same to the payment of said(iaxes, assessments, insurance
premiums or other charges as they become due and payable. If at any time the funds so held by
Lender are insufficient to pay such taxes, assessments, insurance premiuas or other charges as
they become due and payable, Borrower shall immediately, upon Written Notice and demand by
Lender, deposit with Lender the amount of such deficiency. The failure on the.peit of Borrower
to do so shall entitle Lender, at Lender’s sole option, to make such payments in accordance with
the rights and pursuant to the conditions elsewhere provided in this Mortgage. V‘henever any
default exists under this Mortgage, Lender may, at Lender’s sole option but without an ouligation
so to do, apply any funds so held by Lender pursuant to this Section 17 toward the payment of
the Loan, notwithstanding the fact that the amount owing thereon may not then be due and
payable or that the Loan may otherwise be adequately secured, in such order and manner of
application as Lender may elect.

18. CONDEMNATION; EMINENT DOMAIN. All claims and rights of action for,
and all awards and other compensation heretofore or hereafter made to Borrower and all
subsequent owners of the Property in any taking by eminent domain, recovery for inverse
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condemnation or by deed in lieu thereof, whether permanent or temporary, of all or any part of
the Property or any easement or any appurtenance thereto, including severance and consequential
damages and change in grade of any way, street, avenue, road, alley, passage or public place, are
hereby assigned to Lender. Borrower hereby irrevocably appoints Lender as its attorney- in-fact,
coupled with an interest, and authorizes, directs and empowers Lender, at the option of Lender as
said attorney-in-fact, on behalf of Borrower, its successors and assigns, provided that Lender
take all such action in 2 manner as to maximize Borrower’s award, to adjust or compromise the
claim for any such award, and alone to collect and receive the proceeds thereof, to give proper
receipts and acquittances therefor and, after deducting any expenses of collection, at Lender’s
sole option zither:

) to apply the net proceeds as a credit upon any portion of the Loan, as
selected by Léndér, notwithstanding the fact that the amount owing thereon may not then be due
and payable, or that *i2 Loan is otherwise adequately secured. In the event Lender applics such
awards to the reduction of the outstanding Loan evidenced by the Note, such proceeds shall be
applied at par, and the monthly installments due and payable under the Note shall be reduced
accordingly as calculated by1.nder; however no such application shall serve to cure an existing
default of Borrower; or

(b)  to hold said pirceeds without any allowance of interest, and make the
same available for restoration or rebuiidira-of the Improvements. In the event that Lender elects
to make said proceeds available to reimbrise Borrower for the cost of the restoration or
rebuilding of the Improvements on the Real Pronerty, such proceeds shall be made available in
the manner and under the same conditions as regnired under Section8 hereof. If the proceeds
are made available by Lender to reimburse Buzrower for the cost of said restoration or
rebuilding, any surplus which may remain out of said nward after payment of such cost of
restoration or rebuilding, shall be applied on account of £ Loan at par notwithstanding the fact
that the amount owing thereon may not then be due and pay:ble or that the Loan may otherwise
be adequately secured.

Borrower further covenants and agrees to give Lender immedrate notice of the actual or
threatened commencement of any proceedings under eminent domain, and to deliver to Lender
copies of any and all papers served in connection with any such proceedings. Borrower further
covenants and agrees to make, execute and deliver to Lender, at any time or tiinss.Gpon request,
free, clear and discharged of any encumbrance of any kind whatsoever, any ‘a:c-all further
assignments and/or other instruments deemed necessary by Lender for the purpose of yaiidly and
sufficiently assigning all such awards and other compensation heretofore or hereafter made to
Lender (including the assignment of any award from the United States government at any time
after the allowance of the claim therefor, the ascertainment of the amount thereof and the
issuance of the warrant for payment thereof).

It shall be a default hereunder if either: (i) any part of any of the Improvements situated
on the Real Property shall be condemned by any governmental authority having jurisdiction; or
(ii) lands constituting a portion of the Real Property shall be condemned by any governmental
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authority having jurisdiction, such that the remaining Property is in violation of applicable
parking, zoning, platting, or other ordinances, or fails to comply with the terms of the Occupancy
Leases with Major Tenants. In either of said events, Lender shall be entitled to exercise any or
all remedies provided or referenced in this Mortgage or the other Loan Documents, including the
application of condemnation proceeds to the outstanding principal balance of the Note at par, and
the right to accelerate the maturity date of the Note and require payment in full without the
imposition of a Prepayment Premium.

19.  COSTS OF COLLECTION. In the event that the Note is placed in the hands of
an attozney for collection, or in the event that Lender shall become a party either as plaintiff or as
defendant, in any action, suit, appeal or legal proceeding (including, without limitation,
foreclosure, eondemnation, bankruptcy, administrative proceedings or any proceeding wherein
proof of claixis by law required to be filed), hearing, motion or application before any court or
administrative bodv-in relation to the Property or the lien and security interest granted or created
hereby or herein, oi for. the recovery or protection of the Loan or the Property, or for the
foreclosure of this Mortgags, or for the enforcement of the terms and conditions of the Loan
Documents, Borrower shallindemnify, save, defend and hold Lender harmless from and against
any and all Losses incurred by Zender on account thereof, and Borrower shall repay, on demand,
all such Losses, together with inciesi thereon from the date of demand from Lender until paid at
the lesser of either (a) the highest rat¢ of interest then allowed by the Laws of the State, or, if
controlling, the Laws of the United Stat<s, or (b) the then applicable rate of interest of the Note
plus 500 basis points per annum; all of whi¢h sums, if unpaid, shall be added to and become a
part of the Loan.

20. DEFAULT RATE. Any sums not paii when due, whether maturing by lapse of
time or by reason of acceleration under the provisions 0f the Note, this Mortgage or any of the
other Loan Documents, and whether principal, intercst or.money owing for advancements
pursuant to the terms of this Mortgage or any other Loan Document, shall bear interest until paid
at the lesser of either (a) the highest rate of interest then allowed by the Laws of the State, or, if
controlling, the Laws of the United States, or (b) the then applicable rate of interest of the Note

plus 500 basis points per annum; all of which sums shall be added to and become a part of the
Loan.

21.  SAVINGS CLAUSE Borrower represents and agrees that tne priceeds of the
Note secured by this Mortgage will be used for the purposes specified in Section 815 ILCS 205/4
of the Illinois Compiled Statutes (1992), and that the principal obligation secuie( hereby
constitutes a business loan which comes within the purview of said Section 815 ILCS 205/4(1)C.
Notwithstanding any provisions in the Note or in this Mortgage to the contrary, if any part of the
secured indebtedness cannot be lawfully secured by this Mortgage or if any part of the Property
cannot be lawfully subject to the lien and security interest hereof to the full extent of such
indebtedness, then all payments made shall be applied on said indebtedness first in discharge of
that portion thereof which is unsecured by this Mortgage. It is the intent of Lender and Borrower
in the execution of the Note, this Mortgage and all other instruments now or hereafter securing
the Note or executed in connection therewith or under any other written or oral agreement by
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Borrower in favor of Lender to contract in strict compliance with applicable usury law. In
furtherance thereof, Lender and Borrower stipulate and agree that none of the terms and
provisions contained in the Note, this Mortgage or any other instrument securing the Note or
executed in connection herewith, or in any other written or oral agreement by Borrower in favor
of Lender, shall ever be construed to create a contract to pay for the use, forbearance or detention
of money, interest at a rate in excess of the maximum interest rate permitted to be charged by
applicable law. Neither Borrower nor any guarantors, endorsers or other parties now or hereafter
becoming liable for payment of the Note or the other indebtedness secured hereby shall ever be
required to pay interest on the Note or on indebtedness arising under any instrument securing the
Note or'executed in connection therewith, or in any other written or oral agreement by Borrower
in favor of [ender, at a rate in excess of the maximum interest that may be lawfully charged
under applicabislaw, and the provisions of this Section shall control over all other provisions of
the Note, this Maitgage and any other instruments now or hereafter securing the Note or
executed in connection herewith or any other oral or written agreements which may be in
apparent conflict heteysith, Lender expressly disavows any intention to charge or collect
excessive unearned interesior finance charges in the event the maturity of the Note is
accelerated. If the maturity of the Note shall be accelerated for any reason or if the principal of
the Note is paid prior to the erd of the term of the Note, and as a result thereof the interest
received for the actual period of &xstence of the loan evidenced by the Note exceeds the
maximum lawful rate provided by applizeble law, Lender shall, at its option, either refund to
Borrower the amount of such excess or'vredit the amount of such excess against the principal
balance of the Note then outstanding and thereby shall render inapplicable any and all penalties
of any kind provided by applicable law as a resyit of such excess interest to the extent permitted
under applicable law. In the event that Lender slial! collect monies and/or any other thing of
value which are deemed to constitute interest which would increase the effective interest rate on
the Note or the other indebtedness secured hereby to @ rate in excess of that permitted to be
charged by applicable law, an amount equal to interest in exzcss of the lawful rate shall, upon
such determination, at the option of Lender, be either immnediniely returned to Borrower or
credited against the principal balance of the Note then outstarding or the other ndebtedness
secured hereby, in which event any and all penalties of any kind under apnlicable law as a result
of such excess interest shall be inapplicable. By execution of thic Mortgage, Borrower
acknowledges that it believes the loan evidenced by the Note to be non-usurisus and agrees that
if, at any time, Borrower should have reason to believe that such loan is in fact wsurious, it will
give Lender notice of such condition and Borrower agrees that Lender shall have ninety (90)
days after receipt of such notice in which to make appropriate refund or other adjustneat in order
to correct such condition if in fact such exists. The term “applicable law” or “applicavie usury
law” as used in this Section shall mean the laws of the State or the laws of the United States. If
any clauses or provisions herein contained shall operate or would prospectively operate to
invalidate this Mortgage, then such clauses or provisions only shall be held for naught, as though
not herein contained and the remainder of this Mortgage shall remain operative and in full force
and effect.

22. BANKRUPTCY, REORGANIZATION OR ASSIGNMENT. It shall be a default
hereunder if Borrower or any general partner or managing member of Borrower or any guarantor
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or indemnitor of the Loan (‘Guarantor”) shall: (a)elect to dissolve or liquidate its business
organization or wind up its business affairs without receiving the prior written approval of
Lender; (b) consent to the appointment of a receiver, trustee or liquidator of all or a substantial
part of its assets; (c)be adjudicated as bankrupt or insolvent, or file a voluntary petition in
bankruptcy, or admit in writing its inability to pay its debts as they become due; (d) make a
general assignment for the benefit of creditors; () file a petition under or take advantage of any
insolvency law; (f) file an answer admitting the material allegations of a petition filed against
Borrower or any general partner or managing member of Borrower or any Guarantor in any
bankruptey, reorganization or insolvency proceeding, or fail to cause the dismissal of such
petitios within 60 days after the filing of said petition; (g) take action for the purpose of effecting
any of the'foregoing; or (h) if any order, judgment or decree shall be entered upon an application
of a creditor ci-Borrower or any general partner or managing member of Borrower or any
Guarantor by a“calrt of competent jurisdiction approving a petition seeking appointment of a
receiver or trustee o1 #!1 or a substantial part of Borrower’s assets or any of Borrower’s general
partner’s or managing /mcmber’s assets or any Guarantor’s assets and such order, judgment or
decree shall continue unsteyed and in effect for a period of 60 days.

23. TIME IS OF (THZ ESSENCE: MONETARY AND NON-MONETARY
DEFAULTS. It is understood by Rotrower that time is of the essence hereof in connection with
all obligations of Borrower herein and any of the other Loan Documents.

Lender, at its sole option, may declaze ihe Loan, as well as all other monies secured or
evidenced hereby a by any of the other Loar-Documents, including, without limitation, all
Prepayment Premiums (to the extent permitted by the Laws of the State) and late payment
charges, to be in default and forthwith due and payaole, in the event:

(@)  Borrower defaults in the payment-ut any-monthly installment of the Note,
whether of principal or interest, or both, or in the payment cf any-other sums of money referred
to herein or in the Note or in any of the other Loan Documers; promptly and fully when the
same shall be due, without notice or demand from Lender to Boriower in regard to such
Monetary Default (as hereinafter defined) and any such Monetary Defaulf.remains uncured for a
period of five days after Written Notice thereof has been given by Lender to Borrower, unless
Lender has previously given Borrower such Written Notice for a failureto nav in the then
current Loan Year (as defined in the Note), in which event no such notice need e given and no
right to cure need be afforded Borrower as to any further Monetary Default duripg such Loan
Year.

(b)  Borrower breaches or defaults on any of the terms, covenants, conditions
and agreements of the Note, this Mortgage, or any other Loan Documents; or in the event that
each and every one of said terms, covenants, conditions and agreements is not otherwise either
duly, promptly and fully discharged or performed, and any such Non-Monetary Default (as
hereinafter defined) remains uncured for a period of 30 days after Written Notice thereof has
been delivered from Lender to Borrower; unless such Non-Monetary Default cannot be cured
within said 30 day period, in which event Borrower shall have a reasonable period of time to
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complete cure, provided that action to cure such Non-Monetary Default is promptly commenced
within said 30 day period, and Borrower is, in Lender’s sole judgment, not diminishing or
impairing the value of the Property, and is diligently pursuing a cure to completion, but in no
event longer than 120 days.

(c)  Any representation or warranty of Borrower or of its members, general
partners, principals, affiliates, agents or employees, or of any Guarantor made herein or in any
other Loan Document, in any guaranty, or in any certificate, report, financial statement or other
instrument or document furnished to Lender shall have been false or misleading in any material
respect-when made.

) Any seizure or forfeiture of the Property, or any portion thereof, or
Borrower’s itterest- therein, resulting from criminal wrongdoing or other unlawful action of
Borrower, its affiliates;.or any tenant in the Property under any federal, state or local law.

(¢) “if Borrower consummates a transaction which would cause this Mortgage
or Lender’s exercise of its righus under this Mortgage, the Note or the other Loan Documents to
constitute a nonexempt prohibit<d iransaction under ERISA or result in a violation of a state
statute regulating governmental plars; subjecting Lender to liability for a violation of ERISA or
a state statute,

() Any default occurs in tie performance of any covenant or obligation of
Borrower or any other party under any inderanitv.or guaranty delivered to Lender in connection
with the Loan and such default continues beycns the expiration of applicable notice and cure
periods.

Upon the occurrence of any one of the above eveits, and at the option of Lender, the
principal of and the interest accrued on the Loan and all ot'ier sums secured by this Mortgage
and the other Loan Documents shall immediately become due azic-payable as if all of said sums
of money were originally stipulated to be paid on such day. In addition, Lender may avail itself
of all rights and remedies provided by law or equity, and may foreclos¢ or prosecute a suit at law
or in equity as if all monies secured hereby had matured prior to its inctitution, anything in this
Mortgage or any of the other Loan Documents to the contrary notwithstana'ng. Except as
provided above, Lender shall have no obligation to give Borrower notice of, ei 2ay period to
cure, any Monetary Default or any Incurable Default (as hereinafter defined) prior (o exercising
its rights, powers, privileges and remedies.

As used herein, the term “Monetary Default” shall mean any default which can be cured
by the payment of money such as, but not limited to, the payment of principal and interest due
under the Note, or the payment of taxes, assessments and insurance premiums when due as
provided in this Mortgage. As used herein, the term “Non-Monetary Default” shall mean any
default that is not a Monetary Default or an Incurable Default. As used herein, the term
“Incurable Default” shall mean either: (i) any voluntary or involuntary sale, assignment,
mortgaging, encumbering or transfer in violation of the covenants contained herein or any of the
other Loan Documents; or (ii) if Borrower, or any person or entity comprising Borrower or any
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Guarantor should breach any of the provisions of Section22. The failure or omission on the part
of Lender to exercise the option for acceleration of maturity of the Note and foreclosure of this
Mortgage following any default as aforesaid or to exercise any other option or remedy granted
hereunder to Lender when entitled to do so in any one or more instances, or the acceptance by
Lender of partial payment of the Loan, whether before or subsequent to Borrower’s default
hereunder, shall not constitute a waiver of any such default or the right to exercise any such
option or remedy, but such option or remedy shall remain continuously in force. Acceleration of
the maturity of the Note, once claimed hereunder by Lender, at the option of Lender, may be
rescinded. by written acknowledgment to that effect by Lender, but the tender and acceptance of
partial pavnents alone shall not in any way either affect or rescind such acceleration of maturity,
nor act as-a waiver, accord and satisfaction, modification, novation or similar defense.

24, 7 BORECLOSURE. When the indebtedness hereby secured, or any part thereof,
shall become due; wiiather by acceleration or otherwise, Lender shall have the right to foreclose
the lien hereof for ¢ucn indebtedness or part thereof. Lender may, at its option, proceed to
foreclose the lien of the Mortgage and pursue all remedies offered to a mortgagee under and
pursuant to Illinois Mortgags” Foreclosure Law (735 ILCS 5/15-1101, et _seq.) (hereinafter
referred to as the “Act”). The Property may be sold in one parcel, several parcels or groups of
parcels, and may be foreclosed-snecessively and in parts until all of the Property has been
foreclosed against and sold. To the-¢xient permitted under applicable law, Borrower waives and
relinquishes any and all rights that Borre'wer may have to cause or compel a sale of any part or
parcel of the Property less than the entire Property. Lender shall be entitled to bid at the sale,
and, if Lender is the highest bidder for the Froporty or any part or parts thereof, Lender shall be
entitled to purchase the same. In any such foreclosure, or upon the enforcement of any other
remedy of Lender under this Mortgage or the Note, o the extent permitted under applicable law,
there shall be allowed and included as additional incdébledness all expenditures and expenses
which may be paid or incurred by or on behalf of Lender for attorney’s fees, appraiser’s fees,
outlays for documentary and expert evidence, stenographet’s charges, publication costs, and
costs involved in title insurance and title examinations. All ¢xpenditures and expenses of the
nature in this paragraph mentioned, and such expenses and fees”as” may be incurred in the
protection of the Property and the maintenance of the lien of this Mor gage, including the fees of
any attorney employed by Lender in any litigation or proceeding affecting this Mortgage, the
Note or the Property, including probate and bankruptcy proceedings, or it preparation for the
commencement or defense of any proceeding or threatened suit or procceding, shall be
immediately due and payable by Borrower, with interest thereon at the default ratc vet forth in
the Note, and shall be secured by this Mortgage as to subsequent purchasers and ndgment
creditors from the time this Mortgage is recorded pursuant to Subsection (b)(1)-(5) of Section
5/15-1302 of the Act and shall be included in all determinations of indebtedness owing to Lender
and secured by this Mortgage unless otherwise provided by law. The proceeds of any
foreclosure sale of the Property shall be distributed and applicd in the following order or priority:
First, on account of all costs and expenses incident to the foreclosure proceedings, including all
such items as are mentioned in this paragraph hereof; second, all other items which under the
terms hereof constitute secured indebtedness additional to that evidenced by the Note, with
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interest thereon as herein provided; third, all principal and interest remaining unpaid on the Note;
fourth, any remaining amounts to Borrower, its successors or assigns, as their right may appear.

25.  UCC REMEDIES. Upon the occurrence of a default, Lender may exercise its
rights of enforcement with respect to the Fixtures and Personal Property under the UCC, and in
conjunction with, in addition to or in substitution for those rights and remedics:

(a) Written Notice mailed to Borrower as provided herein ten days prior to the
date of public sale of the Fixtures and Personal Property or prior to the date afier which private
sale of f+€ Fixtures and Personal Property will be made shall constitute reasonable notice;

b}  any sale made pursuant to the provisions of this Section shall be deemed
to have beern 7 public sale conducted in a commercially reasonable mamner if held
contemporaneous!v-with the sale of the Mortgaged Property under power of sale as provided
herein upon giving thz same notice with respect to the sale of the Fixtures and Personal Property
hereunder as is required for such sale of the Mortgaged Property under power of sale;

(c)  inthe éventaf a foreclosure sale, whether made under the terms hereof, or
under judgment of a court, the Fixtures and Personal Property and the Mortgaged Property may,
at the option of Lender, be sold as a waale;

(d) it shall not be necessary.that Lender take possession of the Fixtures and
Personal Property or any part thereof prior t¢ the time that any sale pursuant to the provisions of
this Section is conducted and it shall not be necessary that the Fixtures and Personal Property or
any part thereof be present at the location of such salz,

(e)  prior to application of proceeds of disposition of the Fixtures and Personal
Property to the secured indebtedness, such proceeds shall be applied to the reasonable expenses
of retaking, holding, preparing for sale or lease, selling, leasing 2ad the like and the Reasonable
Attorneys’ Fees and other legal expenses incurred by Lender;

3] any and all statements of fact or other recitals tnace, in any bill of sale or
assignment or other nstrument evidencing any foreclosure sale hereunacr as-to nonpayment of
the indebtedness or as to the occurrence of any default, or as to Lender having declared all of
such indebtedness to be due and payable, or as to notice of time, place and terins of sale and of
the properties to be sold having been duly given, or as to any other act or thing having been duly
done by Lender, shall be taken as prima facie evidence of the truth of the facts so'swted and
recited, to the extent permitted by applicable law,

(g)  Lender may appoint or delegate any one or more persons as agent to
perform any act or acts necessary or incident to any sale held by Lender, including the sending of
notices and the conduct of the sale, but in the name and on behalf of Lender; and

(h)  this Mortgage covers Goods which are or are to become Fixtures related to
the Real Property, and covers As-Extracted Collateral related to the Real Property. A carbon,
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photographic or other reproduction of this Mortgage or of any financing statement relating to this
Mortgage shall be sufficient as a financing statement. This Mortgage shall be effective as a
financing statement filed as a fixture filing with respect to all fixtures included within the
Property and is to be filed for record in the real estate records of Cook County, Iliinois where the
Property (including said fixtures) is situated. This Mortgage shall also be effective as a financing
statement with respect to all As-Extracted Collateral included within the Real Property
(including, without imitation, all oil, gas, other minerals, and other substances of value which
may be extracted from the earth and all accounts arising out of the sale at the wellhead or
minehead.thereof), and is to be filed for record in the real estate records of Cook County, Illinois.
The matiing address of Botrower is set forth in Section43 of this Mortgage and the address of
Lender frem which information concerning the security interest may be obtained is the address
of Lender set-1nith in Section43 of this Mortgage. Borrower’s Organizational L.D. is 5398-765-
6.

26. WAIVEKS; PROTECTION OF LENDER’S SECURITY. All waivers
hereinafier described are subiect to the qualification that they be permitted under applicable law,
Borrower shall not and wili not apply for or avail itself of any appraisement, valuation, stay,
extension or exemption laws, of any so-called “Moratorium Laws”, now existing or hereafter
enacted, in order to prevent or hindar the enforcement or foreclosure of this Mortgage, but
hereby waives the benefit of such lavs.) Borrower for itself and all who may claim through or
under it waives any and all right to kave the property and estates comprising the Property
marshaled upon any foreclosure of the lien hereof and agrees that any court having jurisdiction to
foreclose such lien may order the Property sold-as an entirety. Borrower further waives and
releases {a) all errors, defects and imperfections i any proceedings instituted by Lender under
the Note, this Mortgage, or any of the other Loan Dgciments, (b) all benefits that might accrue
to Borrower by virtue of any present or future laws excripting the Property, or any part of the
proceeds arising from any sale thereof, from attachment, levy- or sale under civil process, or
extension, exemption from civil process or extension of time for rayment, and (c) all notices not
specifically required by this Mortgage of default, or of Lender’s exeicise, or election to exercise,
any option under this Mortgage. Borrower acknowledges that the Priperty does not constitute
agricultural real estate, as said term is defined in Section 5/15-1201 of the-Act, or residential real
property as defined in Section 5/15-1291 of the Act, and pursuant to Section 5/ 15-1601(B) of the
Act, Borrower hereby waives any and all rights of redemption. To the extent purmitied by law,
Borrower hereby further waives any right to reinstate the loan evidenced by the Mote including,
without limitation, any right to reverse any acceleration of such indebtedness as provided in
Section 5/15-1602 of the Act. All waivers by Borrower in this Mortgage have teea made
voluntarily, intelligently and knowingly by Borrower after Borrower has been informed by
counsel of Borrower’s choice as to possible alternative rights. Borrower’s execution of this
Mortgage shall be conclusive evidence of the making of such waivers and that such waivers have
been voluntarily, intelligently and knowingly made. At any time after default hereunder, Lender,
or Lender’s agents or contractors, is authorized, without notice and in Lender’s sole discretion, to
enter upon and take possession of the Property or any part thereof, and to perform any acts which
Lender deems necessary or proper to conserve the security interest herein intended to be
provided by the Property, to operate any business or businesses conducted thereon, and to collect
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and receive all Rents thereof and therefrom, including those past due as well as those accruing
thereafier. In addition to the aforesaid rights, Lender shall have the right, in accordance with
Sections 15-1701 and 15-1702 of the Act, as the same may have been or shall be amended, to be
placed in possession of the Property.

27.  APPOINTMENT OF RECEIVER. If, at any time after a default hereunder,
Lender deems, in Lender’s sole discretion, that a receivership may be necessary to protect the
Property or its Rents, whether before or after maturity of the Note and whether before or at the
time of or after the institution of foreclosure or suit to collect the Loan or to enforce this
Mortgage o: any of the other Loan Documents, Lender, as a matter of strict right and regardless
of the valvé of the Property or the amounts due hereunder or secured hereby, or of the solvency
of any party.bound for the payment of such indebtedness, shall, if permitted by law, have the
right, upon ¢éx-pute application and without notice to anyone, and by any court having
jurisdiction, to the 2ppointment of a receiver to take charge of, manage, preserve, protect and
operate the Property, o collect the Rents thereof, to make all necessary and needful repairs, and
to pay all taxes, assessments, insurance premiums and other such charges against and expenses
of the Property, and to do sucli other acts as may by such court be authorized and directed, and
after payment of the expenses of the receivership and the management of the Property, to apply
the net proceeds of such receiversiiiy in reduction of the Loan or in such other manner as the said
court shall direct notwithstanding the 1act that the amount owing thereon may not then be due
and payable or the said Loan is otherwisc adequately secured. Such receivership shall, at the
option of Lender, continue, if permitted under applicable law, until full payment of all sums
hereby secured or until title to the Property siieli have passed by sale under this Mortgage. If
permitted under applicable law, Borrower herevy specifically waives its right to object to the
appointment of a receiver as aforesaid, and hereby <xrressly agrees that, subject to applicable
law, such appointment shall be made as an admitted equity and as a matter of absolute right to
Lender.

28. RIGHTS AND REMEDIES CUMULATIVE:  FfORBEARANCE NOT A
WAIVER. The rights and remedies herein provided are cumulative, ard Lender, as the holder of
the Note and of every other obligation secured hereby, may recove: judgment thereon, issue
execution therefor and resort to every other right or remedy available at iaw or.in equity, without
first exhausting any right or remedy available to Lender and without affectng br impairing the
security of any right or remedy afforded hereby, and no enumeration of special 115iiis or powers
by any provisions hereof shall be construed to limit any grant of general rights or nuwers, or to
take away or limit any and all rights granted to or vested in Lender by law or equity.. Horrower
further agrees that no delay or omission on the part of Lender to exercise any rights or powers
accruing to it hereunder shall impair any such right or power, or shall be construed to be a waiver
of any such default hereunder or an acquiescence therein; and every right, power and remedy
granted herein or by law or equity to Lender may be exercised from time to time as often as
Lender deems expedient.

Lender may resort 1o any security given by this Morigage or to any other security now
existing or hereafter given to secure the payment of the Loan, in whole or in part, and in such
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portions and in such order as may seem best to Lender in its sole discretion, and any such action
shall not be considered as a waiver of any of the rights, benefits, liens or security interests
evidenced by this Mortgage. To the full extent permitted under applicable law, Borrower agrees
that Borrower will not at any time insist upon, plead, claim or take the benefit or advantage of
any law now or hereafter in Bree pertaining to the rights and remedies of sureties or providing
for any appraisement, valuation, stay, extension or redemption, and Borrower, for Borrower and
Borrower’s heirs, devisees, representatives, successors and assigns, and for any and all persons
ever claiming any interest in the Property, to the extent permitted by law, hereby waives and
releases 2l rights of redemption, valuation, appraisement, stay of execution, notice of intention
to matite or declare due the whole of the Loan, notice of election to mature or declare due the
whole of b Loan and all rights to a marshaling of the assets of Borrower, including the
Property, or+0-asale in inverse order of alienation in the event of foreclosure of the liens and
security interesis liereby created. Borrower shall not have or assert any right under any statute or
rule of law pertaining to the marshaling of assets, sale in inverse order of alienation, the
exemption of homestea, the administration of estates of decedents or other matters whatever to
defeat, reduce or affect th< right of Lender under the terms of this Mortgage to a sale of the
Property for the collection of the Loan without any prior or different resort for collection, or the
right of Lender under the terms of this Mortgage to the payment of such indebtedness out of the
proceeds of sale of the Property i preference to every other claimant whatever. If any law
referred to in this Section and now 11 forse, of which Borrower or Borrower’s heirs, devisees,
representatives, successors and assigns ind such other persons claiming any interest in the
Property might take advantage despite this Section, shall hereafter be repealed or cease to be in
force, such law shall not thereafter be deemed io preclude the application of this Section.

29.  MODIFICATION NOT AN IMPAIPMENT OF SECURITY. Lender, without
notice and without regard to the consideration, if any, paid therefor, and notwithstanding the
existence at that time of any inferior mortgages, deeds of #ust, or other liens thereon, may
release any part of the security described herein, or may releaze ary person or entity liable for the
Loan without in any way affecting the priority of this Mortgage, ‘o the full extent of the Loan
remaining unpaid hereunder, upon any part of the security not expiessiy released. Lender may,
at its option and within Lender’s sole discretion, also agree with any party abligated on the Loan,
or having any interest in the security described herein, to extend the time {or rayment of any part
or all of the Loan, and such agreement shall not, in any way, release or impa.r this- Mortgage, but
shall extend the same as against the title of all parties having any interest in said security, which
interest is subject to this Mortgage.

30. PROPERTY MANAGEMENT AND LEASING. The exclusive manager of the
Property shall be Imperial Realty Company, or such other manager as may be first approved in
writing by Lender. The exclusive leasing agent of the Property, if other than Borrower or the
foregoing party, ‘shall be first approved in writing by Lender. The management and leasing
contracts {or in the absence of any such written contract, a letter so stating and further identifying
the name of the person or entity charged with the responsibility for managing and/or leasing the
Property) shall be suberdinate to this Mortgage, and satisfactory to and subject to the prior
written approval of Lender throughout the term of the Loan. Upon default in either of these
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requirements, then the whole of the Loan hereby secured shall, at the election of Lender, become
immediately due and payable, together with any Prepayment Premium, late payment charges and
all other sums required by the Note or the other Loan Documents, and Lender shall be entitled to
exercise any or all remedies provided for or referenced in this Mortgage.

31. MODIFICATION NOT A WAIVER. In the event Lender (a) releases, as
aforesaid, any part of the security described herein or any person of entity liable for the Loan,
(b) grants an extension of time for the payment of the Note; (c) takes other or additional security
for the payment of the Note; or (d) waives or fails to exercise any rights granted herein, in the
Note, oi-ary of the other Loan Documents, unless otherwise provided by law, any said act or
omission siia! not release Borrower, subsequent purchasers of the Property or any part thereof,
or makers, ‘wueties, endorsers or guarantors of the Note, if any, from any obligation or any
covenant of {nis’*iortgage, the Note or any of the other Loan Documents, nor preclude Lender
from exercising @V right, power or privilege herein granted or intended to be granted in the
event of any other deZanlt then made, or any subsequent default unless prohibited by law.

3. TRANSFER OF PROPERTY OR CONTROLLING INTEREST IN
BORROWER: ASSUMPTION.Except as set forth herein, without the prior written consent of
Lender, the sale, transfer, assigninent or conveyance of all or any portion of the Property, or the
transfer, assignment or conveyance oj a controlling interest in Borrower or its general partner or
managing member, or any Guarantor, whother voluntary or by operation of law, without the prior
written consent of Lender, shall constitute 7 default hereunder, and entitle Lender, at Lender’s
sole option, to accelerate all sums due on the Nete, together with any Prepayment Premiums (to
the extent permitted by the Laws of the State), late payment charges or any other amounts
secured hereby. Lender may, however, elect to waive the option to accelerate granted hereunder
if, prior to any such sale, transfer, assignment or corveyance of the Property, the following
conditions shall be fully satisfied: (a) Lender acknowiedges-in writing that, in Lender’s sole
discretion, the creditworthiness of the proposed transferee zand the ability and experience of the
proposed transferee to operate the Property are satisfactory” *a Lender; (b) Lender and the
proposed transferee shall enter into an agreement in writing that (i) fhe 1ate of interest payable on
the Loan shall be at such rate as Lender shall determine, (ii) the repayment schedule as set forth
in the Note shall be modified by Lender, in Lender’s sole discretion, t& initiate amortization or
modify the existing amortization schedule in order to amortize the the} remaining unpaid
principal balance of the Note over a period of time as determined by Lender. ipLender’s sole
discretion, without a change in the maturity date of the Note, and (iii) the proposcd transferee
shall assume all obligations of Borrower under the Note, this Mortgage and the other Loan
Documents in writing and an assumption fee, to be determined by Lender in Lender’s sole
discretion, may be charged by Lender; (c) Lender shall receive, for Lender’s review and
approval, copies of all transfer documents; and (d) Borrower or the transferee shall pay all costs
and expenses in connection with such transfer and assumption, including, without limitation, all
fees and expenses incurred by Lender.

Borrower, or any subsequent owner of the Property or any portion thereof, shall do all
things necessary to preserve and keep in full force and effect its and their legal existence,
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franchises, rights and privileges as a corporation, partnership or limited liability company, as the
case may be, under the Laws of the state of its formation and its right to own property and
transact business in the State. It shall be a default hereunder if Borrower, or any subsequent
owner of the Property or any portion thereof, shall amend, modify, transfer, assign or terminate
the applicable governing documents for such entity, including its partnership agreement,
certificate of partnership, operating agreement, articles of organization, regulations, articles of
incorporation or bylaws, as the case may be (as applicable, the “Govemning Documents”), of
Borrower or such subsequent owner without the prior written consent of Lender. Borrower, or
such subsequent owner of the Property, shall provide Lender with copies of any proposed
amend:fen. to its applicable Governing Documents, so that Lender may, in Lender’s sole
discretion; dstermine whether such amendment adversely affects Lender, the Property or the
security vaiie thercof. Provided, however, that any amendment, modification, transfer,
assignment or icriaination of Borrower’s applicable Governing Documents or any other action
pursuant to which fie-current general partner or managing member of Borrower shall either:

(i) cease to be the genesa! partner or managing member of Borrower; or (ii) except to the extent
permitted herein, cease to-0wn or maintain a partnership or membership interest in Borrower
equal to or greater than its partnership or membership interest at the time this Mortgage is
executed, shall be deemed to hiive u material adverse effect upon Lender and the Property, and
shall be a default hereunder.

Notwithstanding anything contziiced in this Section32 to the contrary, as long as no
default, or event which, with notice or the pussage of time or both, could result in a default, has
occurred hereunder or under any of the other Zuan Documents, Lender shall permit one bom
fide arm’s length transfer of the Property to anoflier borrowing entity without a change in the
terms of the Loan; provided, however, that no such tzansfer shall be valid or permitted hereunder
unless: (i) Lender receives prior Written Notice of suct proposed transfer; (ii) such proposed
transferee and any substitute guarantor has been appioved inwriting by Lender (taking into
consideration such factors as transferee’s creditworthiness. hasiness experience, financial
condition and managerial capabilities); (iii) if applicable, the  delivery to Lender of an
endorsement (at Borrower’s sole cost and expense) to Lender’s policy of title insurance then
insuring the lien created by this Mortgage in form and substance acceptable to Lender in its sole
judgment; (iv) Lender is paid a cash assumption fee equal to 1% of the thea ovtstanding principal
balance of the Note; (v) Borrower or transferee pays all fees and expenses it.cur.ed by Lender in
connection with such transfer and assumption, including, without limitatior;, fuspection and
investigation fees, title insurance charges, and Reasonable Attorneys’ Fees; (vi) such proposed
transferee assumes in writing all obligations of Borrower under the Note, this Mortgige and the
other Loan Documents, with the same degree of liability as Borrower; and (vii) Lender approves
the management agreement and leasing agreement and the management and leasing company to
be employed by the proposed transferee. Any transfer of all or any portion of the Property which
does not strictly omply with the terms and conditions of the foregoing shall be a default
hereunder, and shall entitle Lender to exercise all rights and remedies provided in this Mortgage
and the other Loan Documents. This one-time right of transfer shall apply to Borrower named
herein and not to any subsequent owner of the Property.

30
096473 000329 DALLAS 18004954

R



0433702291 Page: 31 of 42

UNOFFICIAL COPY

Notwithstanding anything contained in this Section 32 to the contrary, as long as no
default, or event which, with notice or the passage of time or both, could result in a default, has
occurred hereunder, under the Note or under any of the other Loan Documents, Lender shall
allow (x) the transfer or distribution of shares in Borrower provided such transfer or distribution
is made directly or indirectly (i) to any other shareholder of Borrower; (ii) to any member of the
immediate family of any such shareholder including spouse, children or grandchildren; (iii) to
any trust or other entity for the benefit of any of the parties referred to in (i) or {ii) above,
provided that Alfred Klairmont and/or Robert Klairmont maintains majority ownership interest
in Borrower and maintains management and operating control of the Secured Property, and (iv)
pursuar:i to operation of law upon death of a shareholder, provided Lender shall be given prompt
notice of 4nv such transfer and such transfer shall not release the original shareholders of
Borrower and-their estates from liability under the Loan to the extent there was liability, without
a change in tlie térais of the Loan, and (y) a transfer the Property into a business entity, wherein
the ownership shail include members of the Klairmont family, provided that Alfred Kiairmont
and/or Robert Klairtaont maintains majority ownership interest in such business entity and
maintains management and-coerating control of the Property, and Alfred Klairmont and Robert
Klairmont each shall execui¢ 2 guaranty substantially the same as that signed by Larry Klairmont
of even date herewith and provide i.ender with a statement of financial affairs and a credit and
background check authorization which) shall be acceptable to Lender. No such transfer shall be
valid or permitted hereunder unless: (1)) Lender receives prior Written Notice of such proposed
transfer; (i) Borrower or transferee pays il fees and expenses incurred by Lender n connection
with such transfer and assumption, includirg, without limitation, inspection and investigation
fees, title insurance charges and Reasonable Aitsrneys’ Fees, and (ii) such transferee assumes in
writing all obligations of the transferor under tie Note, this Mortgage and the other Loan
Documents, with the same degree of liability as transferor. No such valid and permitted transfers
shall require the payment of an assumption fee as descriord in this Section 32 or a change in the
payment terms under the Note. Any transfer of all or any portiun of the Property which does not
strictly comply with the terms and conditions of the foregoing skall be a default hereunder and
shall entitle Lender to exercise all rights and remedies provided 11 this Mortgage and the other
Loan Documents.

Borrower shall not change its name or identity in any manner-which may make any
financing or continuation statement filed in connection with the Loan sericusly misleading
within the meaning of the UCC enacted in the State or change its jurisdiction’ o< crganization
unless Borrower shall have delivered to Lender written notice thereof not less tlian 30 days
before the effective date of such change and shall have taken all action which Lender uefermines
to be reasonably necessary or desirable to confirm and protect Lender’s security interests and
rights under this Mortgage and the perfection and priority thereof. Borrower will not change its
principal places of business unless it shall have given Lender prior written notice of its intent to
do so not less than 30 days in advance of the effective date of such change. Borrower shall bear
all costs incurred by Lender in connection with any such change including, without limitation,
Reasonable Attorney’s Fees.
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In the event the ownership of the Property, or any part thereof, shall become vested in a
person or entity other than Borrower, whether with or without the prior written consent of
Lender, Lender may, without notice to Borrower, deal with such successor or successors n
interest with reference to the Property, this Mortgage and the other Loan Documents, in the same
manner and to the same extent as with Borrower without in any way vitiating or discharging
Borrower’s liability hereunder or under any of the Loan Documents. No sale, transfer or
conveyance of the Property, no forbearance on the part of Lender and no extension of time given
by Lender to Borrower for the payment of the Note shall operate to release, discharge, modify,
change or affect the original liability of Borrower, either in whole or in part, unless expressly set
forth i vriting executed by Lender. Notwithstanding anything contained herein to the contrary
and to the‘extent permitted under applicable law, Borrower hereby waives any right it now has or
may hereafter have to require Lender to prove an impairment of its security as a condition to the
exercise of Lende: s rights under this Section 32.

A sale, transfor/ 2ssignment or conveyance within the meaning of this Section shall be
deemed to include, but notbe limited to, (a) an instaliment sales agreement wherein Borrower
agrees to sell the Property o any part thereof for a price to be paid in installments; (b)an
agreement by Borrower leasing alllor a substantial part of the Property for other than actual
occupancy by a tenant under an Orcupancy Lease or a sale, assignment or other transfer of, or
the grant of a security interest in, Borioyver’s right, title and interest in and to any leases or any
Rents; (c) if Borrower, any Guarantor or ifiy general partner or managing member of Borrower,
is a corporation, the voluntary or involun‘ary sale, conveyance, transfer or pledge of such
corporation’s stock (or the stock of any cuiporation directly or indirectly controlling such
corporation by operation of law or otherwise), or tie creation or issuance of new stock by which
an aggregate of more than 10% of such corporation’s s.ock shall be vested in a party or parties
who are not now stockholders; and (d) if Borrower, ¢nyv Guarantor or any general partner or
managing member of Borrower, is a limited partnership, gescral partnership, limited liability
partnership, limited liability company, or joint venture, the thanze, removal or resignation of a
general partner, managing partner, or member, or the transfer or.pledge of the nterest of any
general partner, managing partner, or member or any profits or proceecs relating to such interest.

33.  FURTHER ENCUMBRANCE PROHIBITED; SUBROGATION. So long as the
Note remains unpaid, Borrower shall not, either voluntarily or involuntarily, pernit the Property
or any part thereof to become subject to any secondary or subordinate lien, mortgage, deed of
frust, security interest or encumbrance of any kind whatsoever without the prior writtsn consent
of Lender, and the imposition of any such secondary lien, mortgage, deed of trust, security
interest or encumbrance without the approval of Lender shall constitute a default hereunder, and
entitle Lender, at Lender’s sole option, to declare the outstanding principal balance of the Note,
all accrued and unpaid interest thereon, Prepayment Premiums (to the extent permitted by the
Laws of the State, late payment charges and any other amounts secured hereby to be and become
immediately due and payable in full. In the event that Lender shall hereafter give its written
consent to the imposition of any such secondary lien, mortgage, deed of trust, security interest or
other encumbrance upon the Property, Lender, at Lender’s sole option, shall be entitled to
accelerate the maturity of the Note and exercise any and all remedies provided and available to
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Lender hereunder and in the other Loan Documents in the event that the holder of any such
secondary lien or encumbrance shall institute foreclosure or other proceedings to enforce the
same; it being understood and agreed that a default under any instrument or document
evidencing, securing or secured by any such secondary lien or encumbrance shall be and
constitute a default hereunder. In the event all or any portion of the proceeds of the Loan are
used for the purpose of retiring debt or debts secured by prior liens on the Property, Lender shall
be subrogated to the rights and lien priority of the holder or holders of the lien or liens so
discharged. Notwithstanding the foregoing in this Section 33, Borrower sha 1l have the right to
contest, in good faith and in accordance with applicable Laws and procedures and/or to pay and
satisfy,the proposed assessment of ad valorem taxes or special assessments by governmental
authorities ‘naving jurisdiction over the Property, mechanics’, materialmen’s’ and other such
liens and fore¢lesure proceedings against the Property; provided however, that Borrower shall
give Written Wetizc to Lender of its intent to bring such action (other than payment), and Lender
may, in Lender’s 50'¢ discretion, require Borrower to post a bond or other collateral satisfactory
to Lender (and accepiatie to the title company insuring this Mortgage) as a result of Borrower’s
act. While Borrower shell be contesting (or provided it shall pay and satisfy) any such
assessment, lien or foreclosuré proceedings in the manner described above, Borrower will be
deemed not to have defaulted and not to be in violation or default of the foregoing provision.

34,  CONVEYANCE OFvi’/ERAL RIGHTS PROHIBITED. Borrower agrees that
the making of any oil, gas or mineral iezs, or the sale or conveyance of any mineral interest or
right to explore for minerals under, through si goon the Property, would impair the value of the
Property, and that Borrower shall have no right.-power or authority to lease the Property, or any
part thereof, for oil, gas or other mineral purpeses, or to grant, assign or convey any mineral
interest of any nature, or the right to explore foi i, gas and other minerals, without first
obtaining Lender’s express written permission therefor, which permission shall not be valid until
recorded among the Public Records of Cook County, in‘ie Stat=, Borrower further agrees that if
Borrower shall make, execute, or enter into any such lease cr atiempt to grant any such mineral
rights without such prior written permission of Lender, ther’ Zeader shall have the option,
without notice, to declare the same to be a default hereunder, =ad to declare the Loan
immediately due and payable in full. Whether or not Lender shall corsent.to such lease or grant
of mineral rights, Lender shall receive the entire consideration to be paic for.any such lease or
grant of mineral rights, with the same to be applied to the Loan notwithstancling the fact that the
amount owing thereon may not then be due and payable or that the Loan is othe: wise adequately
secured; provided, however, that the acceptance of such consideration shall in no way impair the
lien of this Mortgage on the Property or cure any existing Monetary Default.

35.  ESTOPPEL CERTIFICATION BY BORROWER. Borrower, upon request of
Lender therefor made either personally or by mail, shall certify in writing to Lender (or any party
designated by Lender), in a form satisfactory to Lender or such designee, the amount of principal
and interest then outstanding under the terms of the Note and any other sums due and owing
under this Mortgage or any of the other Loan Documents, and whether any offsets or defenses
exist against the Loan. Such certification shall be made by Borrower within 10 days if the
request is made personally, or within 20 days if the request is made by mail.
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36. CROSS-DEFAULT. The Note is also secured by the terms, conditions and
provisions of the Assignment and, additionally, may be secured by contracts or agreements of
guaranty or other security instruments, any of which shall be executed by Borrower, a guarantor
or a permitted transferee. The terms, covenants, conditions and agreements of each security
instrument shall be considered a part hereof as fully as if set forth herein verbatim. Any default
under this Mortgage or any of the other Loan Documents shall constitute a default hereunder and
under each of the other Loan Documents. Notwithstanding the foregoing, the enforcement or
attempted enforcement of this Mortgage or any of the other Loan Documents now or hereafter
held by FLender shall not prejudice or in any manner affect the right of Lender to enforce any
other Loan Document; it being understood and agreed that Lender shall be entitled to enforce
this Mortgags-and any of the other Loan Documents now or hereafter held by it in such order and
manner as Leoder, in its sole discretion, shall determine.

37.  EXAMMNATION OF BORROWER’S RECORDS. Borrower will maintain
complete and accurate books and records showing in detail the income and expenses of the
Property, and will permit Zender and its agents, contractors or representatives to examine said
books and records and all suzporting vouchers and data during normal business hours and from
time to time upon request by Lender, in such place as such books and records are customarily
* kept. Borrower will furnish to Lendey, within 120 days after the close of each respective fiscal
period annual and, if required by Leider,-semi-annual financial statements (income statemerts
and a balance sheet) for Borrower aid the Property. These statements shall be i form
acceptable to Lender, shall be prepared i accordance with generally accepted accounting
principles, and shall include a rent roll, certified as true and correct by Borrower. The statements
shall show in detail all income derived from arnd expenses incurred in connection with the
ownership of the Property, including current annuai sules figures for all Major Tenants of the
Property if required under the Major Tenant leases or {f such financial information is otherwise
available. In the event Borrower fails to provide such statcicents to Lender within the time
prescribed above, Borrower shall pay Lender the sum of $200.in administrative expenses for
cach successive month for which the statements are delinquen.’ Upon a default hereunder,
Lender shall have the right to require that said financial statements br audited and certified by 2
certified public accountant acceptable to Lender, at the sole cost and experuse of Borrower,

In addition, at the request of Lender, but in no case more often than cace a quarter or
more than three times during the term of the Loan, Borrower shall fuinish to Lender
(i) unaudited financial statements (balance sheet, income statement, cash flow “sialzment and
current rent roll) covering operation of the Property for periods other than those set ‘orh in the
preceding paragraph; (ii) unaudited financial statements (balance sheets, income statements, and
cash flow statements) for Borrower, its general partner(s), shareholder(s) or member(s)
(whichever is applicable) and for such other principals of Borrower as designated by Lender, and
for any Guarantor; and (iii)a portfolio analysis showing annualized cash flow statements
(including debt service payments) for all real properties owned by Borrower, its general
partner(s), shareholder(s), or member(s) (whichever is applicable) and for such designated
principals, and for any Guarantor. All such statements shall be certified to Lender to be
complete, orrect, and accurate by the individual (for an individual’s statements) or by an
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authorized representative of the entity (if statements are for a partnership, corporation or limited
liability company).

38. ALTERATION, REMOVAL AND CHANGE IN USE OF PROPERTY
PROHIBITED. Borrower covenants and agrees to permit or suffer none of the following
without the prior written consent of Lender:

(@)  Any structural alteration of, or addition to, the Improvements now or
hereafter situated upon the Real Property, or the addition of any new buildings or other
structure() ihereto, which additions or additional improvements shall cost in excess of $200,000
or have a nsgative impact on the value of the Property, other than the erection or removal of nor-
load bearing interior walls or alterations required by terms of tenant leases which have been
approved in witiinig-ay Lender; or

(b)  ‘ite removal, transfer or sale of the Property, except that the renewal,
replacement or substitution of obsolete or worn-out Fixtures and Personal Property may be made
in the normal course of busiziess, as long as replacement or substituted items are of equivalent
value and functionality as the rerroved items in their original condition; or

(¢)  The use of any-ofihe Improvements and related facilities now or hereafter
situated on the Real Property for any puips<e other than the Existing Use.

39. FUTURE ADVANCES SECURED. Subject to 735 ILCS 5/15-1302, this
Mortgage shall secure not only existing indebttdress, but also future advances, whether such
advances are obligatory or to be made at the optioa.ofLender. Upon the request of Borrower,
and at Lender’s option prior to release of this Mortgage,i.ender may make future advances to
Borrower. All future advances with interest thereon shall-‘ve secured by this Mortgage to the
same extent as if such future advances were made on the date of the execution of this Mortgage
unless the parties shall agree otherwise in writing, but the totaj-sscured indebtedness shall not
exceed at any one time a maximum principal amount equal to doukis.the face amount of the
Note plus interest and costs of collection, including court costs and Resornable Attorneys’ Fees.
Any advances or disbursements made for the benefit or protection of oz the payment of taxes,
assessments, levies or insurance upon the Property, with interest on such’disbursements as
provided herein, shall be added to the principal balance of the Note and coiiected as a part
thereof. To the extent that this Mortgage may secure more than one note, a“dzfault in the
payment of any such note shall constitute a default in the payment of all such notes.

40. EFFECT OF SECURITY AGREEMENT. Borrower agrees to, and shall upon the
request of Lender, execute and deliver to Lender, in form and content satisfactory to Lender,
such financing statements, descriptions of property and such further assurances as Lender, in
Lender’s sole discretion, may from time to time consider necessary to create, perfect, continue
and preserve the lien and encumbrances hereof, and the security interest granted herein, upon and
in the Property. Without the prior written consent of Lender, Borrower shall not create or suffer
to be created, pursuant to the UCC, any other security interest in such real and personal property
and fixtures described herein. Upon the occurrence of a default hereunder or Borrower’s breach
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of any other covenants or agreements between the parties entered into in conjunction herewith,
Lender shall have the remedies of a secured party under the UCC as provided in Section25, and
at Lender’s option, the remedies provided for in this Mortgage and the other Loan Documents.
Lender, at the expense of Borrower, may cause such statements, descriptions and assurances, as
herein provided in this Section40, and this Mortgage, to be recorded and re-recorded, filed and
refiled, at such times and in such places as may be required or permitted by law to so create,
perfect and preserve the lien and encumbrance hereof upon ali of the Property.

41, TERMS OF APPLICATION SURVIVE CLOSING. The terms and provisions of
the Application for Mortgage Loan dated September 24, 2004, and any subsequent amendments
thereto (the“Application”), executed by and between Borrower and Lender, are incorporated
herein by retercrce. All terms, covenants, conditions and agreements of the Application not
expressly set forthn this Mortgage and any of the other Loan Documents shall survive the
execution and delivery kereof, and remain in full force and effect. In the event any conflict
exists between the terriis/ covenants, conditions and agreements of the Application and the Loan
Documents, the terms, covznants, conditions and agreements of the Loan Documents shall
prevail.

42. SUCCESSORS AND ASSIGNS; TERMINOLOGY. The provisions hereof shall
be binding upon Borrower and the Deiis, personal representatives, trustees, sUCCessors and
assigns of Borrower, and shall inure to the Lenefit of Lender, its successors and assigns. Where
more than one Borrower is named herein, the ~olizations and liabilities of said Borrower shall be
joint and several.

Wherever used in this Mortgage, unless the coriext clearly indicates a contrary intent or
unless otherwise specifically provided herein: (a)the word “Borrower” shall mean Borrower
and/or any subsequent owner or owners of the Property, £ subject to the Mortgage; (b) the word
“Lender” shall mean Lender or any subsequent holder or holders of this Mortgage; (c) the word
“Note” shall mean the Note(s) and any other notes secured by thiz Mortgage; and (d) the word
“person” shall mean an individual, trustee, trust, corperation, paiwcrship, limited liability
company, limited liability partnership, joint venture or unincorporaied association. As used
herein, the phrase “Reasonable Attorneys’ Fees” shall mean reasonable fees charged by attorneys
selected by Lender based upon such attorneys’ then prevailing hourly rites, to the extent
reasonable, as opposed to any statutory presumption specified by any statute then i ffect in the
State, to the extent permitted by applicable law, subject to the exercise of judicial drseretion of
any court, with jurisdiction over the parties and the subject matter, considering the iscuz. As
used herein words of any gender shall include all other genders.

43. NOTICES. All notices, reports, requests or other written instruments required or
permitted hereunder, shall be in writing, signed by the party giving or making the same, and shall
be sent hand-delivered, effective upon receipt, sent by United States Express Mail or by a
nationally recognized overnight courier, effective upon receipt, or sent by United States
registered or certified mail, postage prepaid, with return receipt requested, deemed effective on
the earlier of the day of actual delivery as shown by the addressee’s retumn receipt or the
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expiration of three business days after the date of maiting, addressed to the party intended to
receive the same at the address set forth below or at such other address as shall be given in
writing by any party to another (“Written Notice™):

If to Borrower: Klairmont Enterprises, Inc.
4747 West Peterson Avenue
Chicago, Illinois 60646

If to Lender: Nationwide Life Insurance Company
One Nationwide Plaza
Columbus, Ohio 43215-2220
Attention: Real Estate Investment Department, 34T

44, GOVEFNING LAW. WAIVER OF JURY TRIAL: SEVERABILITY.
BORROWER, TO THE FULL EXTENT PERMITTED BY LAW, HEREBY KNOWINGLY,
INTENTIONALLY AND -V4LUNTARILY, WITH AND UPON THE ADVICE OF
COMPETENT COUNSEL, WAIVES, RELINQUISHES AND FOREVER FORGOES
HEREBY THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING,
INCLUDING, WITHOUT LIMITATION, ANY TORT ACTION, AGAINST LENDER, ITS
SUCCESSORS AND ASSIGNS, BASER UPON, ARISING OUT OF ANY OF THE LOAN
DOCUMENTS, THE LOAN OR ANY COURSE OF CONDUCT, ACT, OMISSION, COURSE
OF DEALING, STATEMENTS (WHETHER-VERBAL OR WRITTEN) OR ACTIONS OF
ANY PERSON (INCLUDING, WITHOUT -LIMITATION, LENDER’S DIRECTORS,
OFFICERS, PARTNERS, MEMBERS, EMPLOYEES, 2 GENTS OR ATTORNEYS, OR ANY
OTHER PERSONS AFFILIATED WITH LENDER), v CONNECTION WITH THE LOAN
OR THE LOAN DOCUMENTS, INCLUDING, WiTHOUT LIMITATION, IN ANY
COUNTERCLAIM WHICH ANY PARTY MAY BE_FERMITTED TO ASSERT

THEREUNDER, WHETHER SOUNDING IN CONTRACT, TGP OR OTHERWISE. INNO.

EVENT SHALL LENDER, ITS SUCCESSORS OR ASSIGNS./BL LIABLE FOR ANY
SPECIAL, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMACGES WHATSOEVER
(INCLUDING WITHOUT LIMITATION LOSS OF BUSINESS PROFITS OR
OPPORTUNITY) AND BY ITS EXECUTION HEREOF, BORROWEL WAIVES ANY
RIGHT TO CLAIM OR SEEK ANY SUCH DAMAGES. NOTHING.COUNTAINED
HEREINABOVE SHALL BE CONSTRUED TO LIMIT THE RIGHT OF BORKGWER TO
SEEK COMPENSATORY DAMAGES, COURT COSTS AND, TO THE &XTENT
PERMITTED BY STATUTE, ATTORNEYS FEES. This Mortgage and the rights and
obligations of the parties hereunder shall be governed by, and construed in accordance with, the
internal laws of the State without regard to principles of conflicts of Jaws. Subject to procedural
rules relating to jurisdiction and venue, te parties hereto irrevocably (a) agree that any suit,
action or other legal proceeding arising out of or relating to this Mortgage may be brought ina
court of record in the State or in the courts of the United States of America located in such State,
(b) consent to the non-exclusive jurisdiction of each such court in any suit, action or proceeding,
and (c) waive any objection which it may have to the laying of venue of any such suit, action or
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proceeding in any of such courts and any claim that any such suit, action or proceeding has been
brought in an inconvenient forum. If any clauses or provisions herein contained operate, or
would prospectively operate, to invalidate this Mortgage, then such clauses or provisions only
shall be held for naught, as though not herein contained, and the remainder of this Mortgage shall
remain operative and in full force and effect.

45.  RIGHTS OF LENDER CUMULATIVE. The rights of Lender arising under the
terms, covenants, conditions and agreements contained in this Mortgage shall be separate,
distinct and cumulative, and none of them shall be in exclusion of the others. No act of Lender
shall be ¢onstrued as an election to proceed under any one provision herein to the exclusion of
any other provisions, anything herein or otherwise to the contrary notwithstanding. If Borrower
is comprised'of more than one person or entity, then the liability of each such person and entity
hereunder shali bz isint and several.

46. MODIFICATIONS. This Mortgage cannot be changed, altered, amended or
modified except by an agreement in writing and in recordable form, executed by both Borrower
and Lender.

47.  EXCULPATION. Notwithstanding anything contained herein to the contrary, the
liability of Borrower is subject to the timited recourse provisions contained in the Exculpation
section of the Note, which are incorporatés herein and made a part hereof by reference as if fully
set forth herein.

48. FULL RECOURSE Notwithstandirg any provisions in this Mortgage to the
contrary, including without limitation the provisions set forth in the section captioned
“Exculpation” hereinabove, Borrower and any Guarantor zhall be personally liable, jointly and
severally, for the entire Loan secured by this Mortgage (n"luding all principal, interest and other
charges) in the event (a) Borrower violates the covenant governing the placing of subordinate
financing on the Property as set forth in Section 33 of the Mortgzge-or (b) Borrower violates the
covenant restricting transfers of interests in the Property or transfers“of ownership interests in
Borrower as set forth in this Mortgage.

49.  LENDER IS NOT A JOINT VENTURER OR PARTNER. Boirower and Lender
acknowledge and agree that in no event shall Lender be deemed to be a partner-or Joint venturer
with Borrower or any member of Borrower. Without limitation of the foregoing, Lender shall
not be deemed to be a partner or joint venturer on account of its becoming a martgagee in
possession or exercising any rights pursuant to this Mortgage or pursuant to any other insirument
or document evidencing or securing any of the indebtedness secured hereby, or otherwise.

50. CAPTIONS. The captions st forth at the beginning of the various Sections of
this Mortgage are for convenience only, and shall not be used to interpret or construe the
provisions of this Mortgage.

51. REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an officer of
Lender as to the loss, theft, destruction or mutilation of the Note or any other Loan Document
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which is not of public record, and, in the case of any such mutilation, upon surrender and
cancellation of such Note or other Loan Document, Borrower, at its expense, will issue, in lieu
thereof, a replacement Note or other Loan Document, dated the date of such lost, stolen,
destroyed or mutilated Note or other Loan Document in the same principal amount thereof and
otherwise of like tenor.

52.  SOLE DISCRETION OF LENDER. Wherever pursuant to this Mortgage Lender
exercises any right given to it to approve or disapprove, or any arrangement or term is to be
satisfactory to Lender, the decision of Lender to approve or disapprove or to decide that
arrangem<nty or terms are satisfactory or not satisfactory shall be in the sole discretion of Lender

and shall be {inal and conclusive, except as may be otherwise expressly and specifically provided
herein.

53, SECUNDARY MARKET. Lender may, at any time, sell, transfer or assign the
Note, this Mortgage, tiie Assignment and the other Loan Documents, and any or all servicing
rights with respect thereto, or grant participations therein or issue mortgage pass-through
certificates or other securisies ‘évidencing a beneficial interest in a rated or unrated public
offering or private placement. Lender may forward to each Investor (as defined in the Note} and
each prospective Investor, all accuments and information which Lender now has or may
hereafter acquire relating to the Loan-20¢-to Borrower, any Guarantor and the Property, whether
furnished by Borrower, any Guarantor oro‘nerwise, as Lender determines necessary or desirable.

54, TRADING WITH THE ENEMY ACT. Neither the making of the Loan to
Borrower (or the use of its proceeds) nor the &xecution of any of the Loan Documents will
violate the Trading with the Enemy Act, as amcnded, or any of the foreign assets control
regulations of the United States Treasury Departmert (31 CFR, Subtitle B, Chapter V, as
amended) or any enabling legislation or executive order.rrlating thereto. In addition, Borrower
warrants, represents and covenants that neither Borrower, [any Guarantor nor any of their
respective affiliated entities is or will be an entity or person (i) tipt ic listed in the Annex to, or is
otherwise subject to the provisions of Executive Order 13224 issued-on September 24, 2001
(“EO13224”), (ii) whose name appears on the United States Treasury Dicpartment’s Office of
Foreign Assets Control (‘OFAC™) most current list of “Specifically Destgnated Nationals and
Blocked Persons” (which list may be published from time to time in various riediums including,
but not limited to, the OFAC website, http:www.treas.gov/ofac/tl 1sdn.pdf), (i) «ho commits,
threatens to commit or supports “terrorism”, as that term is defined in EO 13224,70r (iv) who 1s
otherwise affiliated with any entity or person listed in subparts (i} - (iv) above (anv and all
parties or persons described in subparts [i] - [iv] above are herein referred to as a “Prohibited
Person”). Borrower mvenants and agrees that neither Borrower, Guarantor nor any of their
respective affiliated entities will knowingly (i) conduct any business, nor engage In any
transaction or dealing, with any Prohibited Person, including, but not limited to, the making or
receiving of any contribution of funds, goods, or services, to or for the benefit of a Prohibited
Person, or (ii) engage in or conspire to engage in any transaction that evades or avoids, or has the
purpose of evading or avoiding, or attempts to violate, any of the prohibitions set forth in
EO13224. Borrower further covenants and agrees to deliver (from time to time) to Lender any
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such certification or other evidence as may be requested by Lender in its sole and absolute
discretion, confirming that (i) neither Borrower nor Guarantor is a Prohibited Person and (ii}
neither Borrower nor Guarantor has engaged in any business, transaction or dealings with a
Prohibited Person, including, but not limited to, the making or receiving of any contribution of
funds, goods, or services, to or for the benefit of a Prohibited Person.

IN WITNESS WHEREOF, Borrower has caused this Mortgage to be executed as of the
day and year first above written.

Klairmont Enterprises, Inc., an Illinois
corporation

oY}

Alfred I}Uairmont, Vice-President

STATE OF ILLINOIS)

)

COUNTY OF COOK)
Lodi )

I, e /‘ @A 11, a Notary Public'in and for the said County, in the State aforesaid,
DO HEREBY CERTIFY Alfred Klairmont, as V.ce-President, of Klairmont Enterprises, Inc., an
Mlinois corporation, who is personally known to ‘wé to be the same person whose name is
subscribed to the foregoing instrument as such Vice-Prcsident of said corporation appeared
before me this day in person and acknowledged that he signed and delivered the said instrument
as his own free and voluntary act and as the free and voluntiry «ct of said corporation for the
uses and purposes therein set forth.

GIVEN under my hand and notarial seal thisg 4 day of Noveuer, 2004.

Notary Public

L
OFFICILL §7A!
LOUIS PREERIN
NOTARY PUBLIC - STATE OF ILLINGIS
MY COMMISSION EXPIRES: 02-10-07
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EXHIBIT A
PARCEL 1:

THAT PART OF THE SOUTHEASTERLY 1/2 OF LOT 9 IN OGDEN AND JONES'
SUBDIVISION OF BRONSON'S TRACT IN CALDWELL'S RESERVE IN TOWNSHIPS 40
AND 41 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED
AS FOLLOWS: BEGINNING AT THE INTERSECTION OF THE NORTHEASTERLY LINE
OF CALDWELL AVENUE AND THE NORTHWESTERLY LINE OF THE
SOUTHEASTERLY 1/2 OF LOT 9; THENCE NORTHEASTERLY ON SAID
NORTEWFESTERLY LINE OF THE SOUTHEASTERLY 1/2 OF LOT 9, A DISTANCE OF
45.86 FEET T2 THE SOUTH LINE OF PETERSON AVENUE; THENCE EAST ALONG
THE SAID SCUTH LINE OF PETERSON AVENUE 110 FEET; THENCE SOUTH AT
RIGHT ANGL.ES 7& THE SOUTH LINE OF PETERSON AVENUE 127.1 FEET TO THE
NORTHEASTERLY LiNE OF CALDWELL AVENUE; THENCE NORTHWESTERLY ON
THE ABOVE NORTHEASTERLY LINE OF CALDWELL AVENUE 161.48 FEET TO THE
POINT OF BEGINNING, I’ COOK COUNTY, ILLINOIS

AND

THE NORTH 1/2 OF VACATED CALDWELL AVENUE LYING SOUTH OF AND
ADJOINING THAT PART OF THE SOUTHEASTERLY 1/2 OF LOT 9 IN OGDEN AND
JONES' SUBDIVISION OF BRONSON'S TRACT IN CALDWELL'S RESERVE IN
TOWNSHIPS 40 AND 41 NORTH, RANGE i3 ZAST OF THE THIRD PRINCIPAL
MERIDIAN; BEGINNING AT THE INTERSECT/ON OF THE NORTHEASTERLY LINEOF
CALDWELL AVENUE AND THE NORTHWESTERLY LINE OF THE SOUTHEASTERLY
1/2 OF LOT 9; THENCE NORTHEASTERLY ON SA1y NORTHWESTERLY LINE OF THE
SOUTHEASTERLY 1/2 OF LOT 9, A DISTANCE OF 45.86 FCET TO THE SOUTH LINE OF
PETERSON AVENUE, THENCE EAST ALONG SAID SOUTH LINE OF PETERSON
AVENUE 110.0 FEET; THENCE SOUTH AT RIGHT ANGLES 10 THE SOUTH LINE OF
PETERSON AVENUE, 127.10 FEET TO THE NORTHEASTERLY LINE OF CALDWELL
AVENUE; THENCE NORTHWESTERLY ON SAID NORTHEASTERLY LINE GF
CALDWELL AVENUE 161.48 FEET TO THE POINT OF BEGINNING; IN £00K
COUNTY, ILLINOIS

PARCEL 2;

THAT PART OF THE SOUTHEASTERLY 1/2 OF LOT 9 AND THAT PART OF LOT 3,
LYING WEST OF THE CENTER LINE OF CICERO AVENUE AND SOUTH OF THE
SOUTH LINE OF PETERSON AVENUE (EXCEPT THE PARCEL BEGINNING AT A
POINT OF THE INTERSECTION OF THE NORTHWESTERLY LINE OF THE
SOUTHEASTERLY 1/2 OF LOT 9 AND THE SOUTH LINE OF PETERSON AVENUE;
THENCE EAST ALONG THE SOUTH LINE OF PETERSON AVENUE 110 FEET TO A
POINT; THENCE SOUTH, AT RIGHT ANGLES TO THE SOUTH LINE OF PETERSON
AVENUE, TO A POINT ON THE NORTHEASTERLY LINE OF CALDWELL AVENUE;
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THENCE SOUTHWESTERLY, AT RIGHT ANGLES TO THE NORTHEASTERLY LINE OF
CALDWELL AVENUE, 33.0 FEET TO THE SOUTHWESTERLY LINE OF LOT 9; THENCE
NORTHWESTERLY, ALONG THE SOUTHWESTERLY LINE OF LOT 9, TO A POINT ON
THE NORTHWESTERLY LINE OF THE SOUTHEASTERLY 1/2 OF LOT 9; THENCE
NORTHEASTERLY ALONG SAID LINE TO THE POINT OF BEGINNING) OF OGDEN
AND JONES' SUBDIVISION OF BRONSON'S TRACT IN CALDWELL'S RESERVE IN
TOWNSHIPS 40 AND 41 NORTH, RANGE 13 EASTOF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS
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