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DEFINITIONS

For ail purposes of this Mortgage, the following capitalized terms shall have the meaning
set forth below or in the provision referenced below:

“Affiliate” shall mean, with respect to any party, (i) each Person that Controls, is
Controlled by or is under common control with such party, (i) each Person that, directly or
indirectly, owns or Controls, whether beneficially or as a trustee, guardian or other fiduciary, any
of the stock of such party, and (iii) cach of such Person’s officers, directors, members, joint
venturers and partners.

“Appraisal” shall mean an appraisal of the Property, reasonably satisfactory to Lender in
form and conteny, performed by an Appraiser.

“Appraiser” shali mean a licensed real estate appraiser who is a member of the American
Institute of Real Estaté Appraisers, having sufficient expertise and experience to perform an
Appraisal, and otherwise éasonably satisfactory to Lender.

“Architect” shall mean a reputable architect, engineer licensed in the State, or general
contractor selecied by Borrower and-reasonably satisfactory to Lender.

“Assignment” shall mean the Assichment of Leases and Rents of even date herewith
from Borrower to Lender pertaining to the Propexty, as the same may be amended, supplemented
or modified from time to time.

“Bankruptcy Code” shall mean 11 U.S.C. §107 ecseq., as amended from time to time.

“Borrower” shall have the meaning set forth in the-first paragraph on page 1 hereof.

“Building” shall mean the building of which the Property<is a part located at 33 West
Ontario, Chicago, Illinois.

“Business Day” shall mean a weekday, Monday through Friday, €xiept a legal holiday or
a day on which banking institutions in New York, New York are authorized by law to be closed.

“CERCLA” shall mean the Comprehensive Environmental Response, Compznsation and
Liability Act of 1980 (42 U.S.C. § 9601 et seq.), as amended or supplemented from tinie jo time.

“Claim” shall have the meaning set forth in Section 13.4 hereof.
“Collateral” shall mean all of the Property which is governed by the UCC.
“Contracts” shall have the meaning set forth in the NINTH granting clause hereof.

“Control” means, when used with respect to any specific Person, the possession, directly
or indirectly, of the power to direct or cause the direction of the management and policies of such
Person whether through ownership of voting securities, beneficial interests, by contract or



0435832083 Page: 6 of 74

UNOFFICIAL COPY

otherwise. The definition is to be construed to apply equally to variations of the word “Control”
including “Controlled,” “Controlling” or “Controlled by.”

“Costs” shall mean, collectively, all liens, damages, losses, fines, liabilities, obligations,
settlements, penalties, assessments, citations, directives, claims, litigations, demands, response
costs (including, without limitation, investigation, removal, remediation, mitigation,
containment, post-closure and monitoring costs), defenses, judgments, suits, proceedings, costs,
laboratory fees, disbursements and expenses of any kind or nature whatsoever (including,
without limitation, reasonable attorneys’, consultants’ and experts’ fees and disbursements).
“Costs” shall also include any future reduction in sales price of, or unmarketability and
consequent iizbility of Lender to foreclose on or otherwise sell, the Property and the lost
opportunity cose resulting from the inability of Lender to sell or dispose of its interest in the
Property, all as i consequence of any event described in Section 13.1.

“Debt” shall Lave the meaning set forth in the recitals on page 1 hereof.
“Default Rate” shail have the meaning set forth in the Note.

“Environmental Laws” sha'i imean, collectively, any present or future federal, state or
local law, statute, rule, regulation, common law duty or ordinance, and any judicial or
administrative order, judgment, permit-(: authorization issued pursuant thereto, pertaining to the
environment, natural resources, pollutici:;~health, safety or clean-up, including, without
limitation, each of the laws, statutes and ord'nances identified in the definition of Hazardous
Materials hereinafter set forth, as enacted as ofthe date hereof and as hereafter amended or
supplemented, and all regulations promulgated pursizant thereto.

“Equipment” shall have the meaning set forth in tie FOURTH granting clause hereof.

“Bvent of Default” shall have the meaning set forth in 3ection 11.1 hereof.

“Governmental Authority” shall mean any federal, statc, {egional, local or other
government or political subdivision or agency thereof and any body e, authority gxercising
executive, legislative, judicial, regulatory or administrative functions of-ar pertaining to
government.

“Hazardous Materials” shall mean and include (i) those elements, wastés, materials,
substances or compounds identified or regulated as hazardous or toxic pursuant to CERTLA, the
Resource Conservation and Recovery Act of 1976 (42 U.S.C. § 6901 et seq.), the Federal Water
Pollution Control Act (33 U.S.C. § 1251 et seq.), the Hazardous Materials Transportation Act
(49 U.S.C. § 5101 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the Federal Insecticide,
Fungicide and Rodenticide Act (7 U.S.C. §136 et seq), the Emergency Planning and
Community Right-to-Know Act (42 U.S.C. § 11001 et seq.), the Occupational Safety and Health
Act (29US.C. §651 et seq), the Residential Lead-Based Paint Hazard Reduction Act
(42 U.S.C. § 4851 et seq.), any analogous state or local laws, any amendments thereto, and the
regulations promulgated pursuant to said laws, all as amended from time to time, relating to or
affecting the Property, (ii)any hazardous, toxic or harmful substances, wastes, materials,
pollutants or contaminants (including, without limitation, asbestos, polychlorinated biphenyls,
petroleum or petroleum by-products or wastes, flammable explosives, radioactive materials,
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infectious substances, materials containing lead-based paint or raw materials which include
hazardous constituents) or any other substances or materials which are identified by or regulated
by Environmental Laws, on, in, under or affecting all or any portion of the Property or any
surrounding areas, and (iii) any substances now or hereafter defined as or included in the
definitions of “hazardous substances”, “hazardous wastes”, “hazardous materials”, “pollutants”,
“contaminants” or “toxic substances” under any applicable Legal Requirements.

“Improvements” shall have the meaning set forth in the SECOND granting clause hereof.
“Indemnitor” shal! have the meaning set forth in Section 12.1 hereof.

“Insurance Requirements” shall mean all terms of any insurance policy required by this
Mortgage, all requirements of the issuer of any such policy, and all regulations and then current
standards applicabie ‘o or affecting the Property or any use or condition thereof, which may, at
any time, be recommended by the Board of Fire Underwriters, if any, having jurisdiction over
the Property, or such other zuthority exercising similar functions.

“] eases” shall have the raedning set forth in the FIFTH granting clause hereof.

“Lepal Requirements” shall. mean all federal, state, county, municipal and other
governmental statutes, laws, rules, citers, regulations, ordinances, judgments, decrees and
injunctions (including, without limitation 2.y of the foregoing relating to Hazardous Materials)
affecting either the Property or the ownerskip;, occupancy, construction, use, alteration or
operation thereof, whether now or hereafier enacizd and in force, including, without limitation,
(i) any which may require repairs, modifications ¢4 alterations in or to the Property, (il) any
which may in any way limit the use and enjoymezit thereof, and all permits, licenses and
authorizations and regulations relating thereto, (iii) all covenants, agreements, restrictions and
encumbrances contained in any instruments, either of record oz wnown to Borrower, any time in
force affecting or relating to the Property, or (iv) any whicki-may pertain to requirements for
equal opportunity, anti-discrimination, disability accommodaiion, = safety, environmental
protection, zoning or land use.

«I ender” shail have the meaning set forth in the first paragraph on page 1 hereof.
“Iicenses” shall have the meaning set forth in the EIGHTH granting clause nereof.

“Lien” shall mean, with respect to any property or asset, any mortgage or deed of trust,
pledge, hypothecation, assignment, deposit arrangement, security interest, lien, charge, easement
(other than any easement not materially impairing usefulness or marketability), encumbrance,
preference, right of reverter, option to purchase, reversionary interest, priority or other security
agreement or preferential arrangement of any kind or nature whatsoever on or with respect to
such property or asset (including, without limitation, any conditional sale or other title retention
agreement having substantially the same economic affect as any of the foregoing).

“I oan” shall have the meaning set forth in the recitals on page 1 hereof.

“I oan Documents” shall mean, collectively, all documents, instruments, certifications
and agreements now or hereafter given in connection with, evidencing, securing or relating to the

Vi
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Loan or the indebtedness evidenced by the Note, including, without limitation, all indemnities,
guaranties, the Note, this Mortgage, related UCC financing statements, the Assignment and the
Reserve Agreement.

“Maturity Date” shall have the meaning set forth in the Note.
“Mortgage” shall have the meaning set forth in the first paragraph on page 1 hereof.

“Net Proceeds” shall mean, in connection with any casualty, the insurance proceeds
actually received by Lender and in connection with any Taking, any condemnation awards,
proceeds or other payments, in either case, including any interest accrued or which accrues
thereon and less any adjusters” fees and expenses and all costs and expenses, including, without
limitation, all (feasonable architects’, attorneys’, engineers’ and other consultants’ and
professionals’ feed 2nd disbursements incurred by Lender in connection with the casualty or
Taking in question.

“Note™ shall have-tiie meaning set forth in the recitals on page 1 hereof.

“OFAC List” means the listofspecially designated nationals and blocked persons subject
to financial sanctions that is maintaipad by the U.S. Treasury Department, Office of Foreign
Assets Control and accessible through #iz-internet website www.treas. gov/ofac/tl 1sdn.pdf.

“Officer’s Certificate” shall mean a certificate of Borrower signed by the President, any
Vice President, the Treasurer or any other officer 2uthorized so to sign by the board of directors
or by-laws of Borrower, and delivered to Lendes-0x, if Borrower is a partnership with one or
more corporate general partners, a certificate so execiicd by such general partner(s) and/or any
other partners having the power and authority to sign on/ochalf of Borrower or, if Borrower is a
limited liability company with on¢ or more corporate members,e certificate so executed by such
member(s) and/or any other members having the power and authority to sign on behalf of
Borrower.

“Other Charges” shall have the meaning set forth in Section 4.1'hereof.

“Payment Date” shall have the meaning set forth in the Note,

“Permitted Encumbrances” shall have the meaning set forth in Section 1.11¢) hereof.

“Person” shall mean any individual, corporation, partnership, joint venture, estate, trust,
limited liability company, unincorporated association, any federal, state, county or municipal
government or any bureau, department or agency thereof and any fiduciary acting in such
capacity on behalf of any of the foregoing, and any of the heirs, executors, legal representatives,
successors and assigns of any of the foregoing, as applicable.

“Premises” shall have the meaning set forth in the FIRST granting clause hereof.

“Prepayment Charge” shall have the meaning set forth in the Note.

Vil
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“Prohibited Person” means any Person identified on the OFAC List or any other Person
with whom a U.S. Person may not conduct business or transactions by prohibition of Federal law
or Executive Order of the President of the United States of America.

“Property” shall have the meaning set forth in the recitals on page 1 hereof.

“Rating Agencies” shall mean Standard & Poor’s Ratings Group, Moody’s Investors
Service, Inc., and Fitch, Inc. or any successors thereto.

“Rents” shall have the meaning set forth in the FIFTH granting clause hereof.

“Reseive Account” shall have the meaning set forth in Section 4.3 hereof.

“Reserve ~Agreement” shall mean that agreement dated the date hereof, made by
Borrower in favor of Lender, in connection with additional Reserves, if any, required by Lender,
other than for Taxes and iizurance premiums expressly provided for in Article IV hereof.

“Reserves” shall have(the meaning set forth in Section 4.3 hereof.

“Restoration Work” shall hive the meaning set forth in Section 3.3 hereof.

“Retention Amount” shall have the/meaning set forth in Section 3.4 (e) hereof.

“Special Purpose Entity” shall mean an entity which owns no interest or property other
than the Property or interests in Borrower and otnezwise is required to comply with the Special
Purpose Entity Provisions.

“Special Purpose Entity Provisions” shall mean th>-provisions required by Lender to be
included in an entity’s organizational documents for such entity o, satisfy Lender’s bankruptcy-
remote requirements. Such provisions deal with certain prokitited activities of the entity,
subordination of certain indemnification obligations, separateness-covenants and, if applicable,
anti-dissolution, voting and independent director requirements.

“State” shall mean the state or commonwealth in which the Premises s located.

“Taking” shall mean a taking or voluntary conveyance during the term heieat of any of
the Property, or any interest therein or right accruing thereto or the use thereof or reideation of
any roadway providing access thereto, including, without limitation, any change of grade of any
street, road, avenue or the widening of streets, roads or avenues adjoining or abutting the
Premises, or any other injury to, or decrease in value of the Property, as the result of, or in
settlement of any condemnation or other eminent domain proceeding affecting the Property
whether or not the same shall have actually been commenced.

“Taxes” shall have the meaning set forth in Section 4.1 hereof.

“Total Parcel” means the parcel of real estate described in Exhibit B attached hereto
(excluding the Building).

viil
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“Transfer” shall mean any direct or indirect sale, conveyance, mortgaging, grant, bargain,
alienation, encumbrance, pledge, assignment or other transfer of the Property or any part thereof,
or legal or beneficial interest therein, or agreement to do any of the foregoing, whether voluntary
or involuntary, including, without limitation, all of the items enumerated in Section 8.1 hereof.

SUICC” shall mean the Uniform Commercial Code as in effect in the State.

X
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THIS MORTGAGE. SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
FIXTURE FILING (as the same may be supplemented, amended, modified or extended from
time to time, “Mortgage”) is made as of December _, 2004, by MCK MILLENNIUM
CENTRE RETAIL, LLC, an llinois limited liability company, having an address at 1111 Plaza
Drive, Suite 200, Schaumburg, Illinois 60173 (“Borrower”), to MERRILL LYNCH
MORTGAGE LENDING, INC., a Delaware corporation, having an address at 4 World
Financial Center, 16" Floor, New York, New York 10080, Attention: Commercial Mortgage
Financing (“Lender”).

WHERFAS, Borrower has requested that Lender make a loan to Borrower in the
aggregate princ’pal sum of ELEVEN MILLION TWQ HUNDRED THOUSAND AND
00/100 DOLLARS (311,200,000.00) (the “Loan”) to be used for the purposes set forth herein;
and

WHEREAS, Lender has agreed to make the Loan to Borrower upon, and subject to, the
terms and conditions set forth hersin and in the other Loan Documents;

NOW THEREFORE, in coasideration of Lender making the Loan, and other good and
valuable consideration, the receipt and-iegal sufficiency of which are hereby acknowledged, and
TO SECURE (i) the payment of all prineisal, interest and other sums due under that certain
promissory note dated the date hereof, made 0y, Borrower in favor of Lender in the original
principal amount of ELEVEN MILLION %8 HUNDRED THOUSAND AND 00/100
DOLLARS ($11,200,000.00) (the “Note); and (i1 the payment and performance of all other
covenants, obligations, liabilities or sums due or to beeore due under this Mortgage, the Note or
any other Loan Document, including, without limitation, in‘erest on said obligations, liabilities or
sums now due or to become due under this Mortgage, the Note-or any other Loan Document; and
(iii) any further or subsequent advances made by Lender pursaant'to this Mortgage, the Note or
any other Loan Document to protect or preserve the Property or-the lien or security created
hereby, including all advances and costs incurred by Lender to perform any obligation of
Borrower under the Loan Documents and (iv) all costs of collection i connection with this
Mortgage and the other Loan Documents (items (i) through (iv), collectively, the “Debt”),
Borrower does hereby irrevocably grant, warrant, bargain, sell, alien, demise, Lonvey, assign,
transfer, mortgage, grant a security interest in, hypothecate, pledge, set over to Lender forever (to
the extent legally permitted), with power of sale, all right, title and interest of Borrowexin, to and
under all of the following property, rights, interests and estates, whether now owned or hereafter
acquired (collectively, and any part or portion thereof, the “Property”):

FIRST, all plots, pieces or parcels of real property described in Exhibit A hereto (the
“Premises”);

SECOND. all buildings, structures and improvements of every kind or nature now or
hereafter located on the Premises (collectively, the “Improvements™);

THIRD, all easements, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water wells, water courses, wells, water rights, ditches, reservoirs, air
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rights and development rights, lateral supports, foundations and drainage, and all estates, rights,
interests, reversions, remainders, tenements, hereditaments and appurtenances of any nature
whatsoever located on, under, above or pertaining to the Premises and Improvements;

FOURTH, all machinery, equipment, fittings, furniture, turnishings, fixtures (including,
but not limited to, all heating, air conditioning, ventilating, waste disposal, sprinkler and fire and
theft protection equipment, plumbing, lighting, communications and elevator fixtures), building
equipment, materials and supplies, and all warranties and guaranties relating thereto, and all
other property of every kind and nature whatsoever, now or hereafter located upon, in or used in
connection with the Premises or the Improvements or appurtenant thereto (collectively, the

“Equipment”),

FIFTH, @l leases, tenancies, licenses, subleases, assignments and other agreements
affecting the use; epioyment or occupancy of all or any portion of the Premises or the
Improvements now ‘existing or hereafter entered into, and all amendments, renewals and
extensions thereto (collectively, the “Leases™), together with all income, rents, issues, profits,
revenues and royalties therefrom, whether paid or accruing before or after the filing by or against
Borrower of any petition for reliei under the Bankruptey Code (collectively, the “Rents”), and all
security deposits, guarantees or other vecurity held by Borrower in connection therewith subject
to terms and conditions of the Leases and all other credits, rights, options, claims and causes of
action of Borrower in connection with any »f the foregoing;

SIXTH, all proceeds, awards and payments, including interest thereon, which may
hereafter be made with respect to all or any pettion of the Property in connection with any
Taking, and all proceeds of, and any uneamed preniiums under, any insurance policies covering
all or any portion of the Property, and all refunds or rebates of Taxes, impositions and Other
Charges or in connection with other Property, and any inwerest thereon;

SEVENTH, all accounts, funds, deposits and reserves, including without limitation, those
Reserves referred to in or governed by Article IV hereof and ‘any. Reserves covered by the
Reserve Agreement, and all accounts receivable, contract rights, rights,-claims, actions, general
intangibles, trademarks, trade names, franchises, service marks, building iames and logos;

EIGHTH, all licenses, permits, building permits, certificates, certificates of occupancy,
consents, authorizations, approvals, variances and land use entitlements for the copstruction, use,
occupancy and operation of the Improvements and the Premises (collectively, the “Licenses™);

NINTH, all contracts, documents, agreements and arrangements to which Borrower is a
party or bound or which relate to the use, operation, ownership or enjoyment of the Property,
including without limitation all service contracts, management agreements, zoning agreements,
development agreements, utility agreements, parking arrangements, operating contracts, supply
and maintenance contracts, equipment or other personal property leases, and all amendments
thereto; and all income, revenue, rights of reimbursement and benefits therefrom, and all
deposits, security, credits and advance payments in connection with any of the foregoing; and all
books and records relating to the Property (collectively, the “Contracts™);
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TENTH, all claims with respect to the Property, including without limitation, for loss or
damage arising from any defect in or with respect to the design or construction of the
Improvements or the Equipment; and the right to appear in and defend any action or proceeding,
in the name and on behalf of Borrower, brought with respect to any of the Property; and the right
to commence any action or proceeding to protect the interest of Lender in such Property;

ELEVENTH, all drawings, designs, architectural renderings, models, surveys, reports,
studies, tests, plans and specifications for the design, development, construction, repair,
improvement, ownership or operation of the Property;

TWELETH, all oil, gas, minerals, timber and crops in, on, under or pertaining to the
Premises and =l royalties, revenues, leasehold and other rights and interests of Borrower
pertaining thereto) including, without limitation, any surface or subsurface entry rights to the
Premises or any othe, nroperty; and

THIRTEENTH, -al! renewals, substitutions, improvements, accessions, attachments,
additions, replacements and all proceeds to or of each of the foregoing, and all conversions of the
security constituted thereby/s¢” that, immediately upon such acquisition, construction,
assemblage, placement or conversion; as the case may be, and in each such case, the foregoing
shall be deemed a part of the Propesty-and shall automatically become subject to the lien of this
Mortgage as fully and completely and wilh) the same priority and effect as though now owned by
Borrower and specifically described her<in, without any further mortgage or assignment or
conveyance by Borrower.

FOURTEENTH, all rights, elections, remedics and other benefits that Borrower may now
or hereafter have under that certain Operation and-Reciprocal Easement Agreement by and
among Borrower’s predecessor in interest, Millendivm Centre Retail, LLC (“MCR”),
Millennium Centre Parking, LLC (“MCP™), Millennium Cenire Tower, LLC (*“MCT”) and
Millennium Centre Chiller, LLC (“MCC”) dated as of July 11,2053 and recorded in office of the
Cook County Recorder of Deeds on July 11, 2003 as Document No. 0319203102 {the “OREA™).

TO HAVE AND TO HOLD the above described Property unto Lender, its successors and
assigns, in fee simple forever, and to warrant and forever defend the title theceio, subject only to
Permitted Encumbrances.

PROVIDED, ALWAYS, that if Borrower shall pay and discharge the Debt in full and
perform and observe the terms, covenants and conditions set forth in the Loan Documents, then
these presents and the estate hereby granted shall cease, terminate and be void.

AND, Borrower covenants with and represents and warrants to Lender as follows:
ARTICLE L

REPRESENTATIONS, WARRANTIES
AND COVENANTS OF BORROWER

Section 1.1. Representations, Warranties and Covenants of _Borrower.
Borrower represents and warrants to, and covenants with Lender as follows:
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(a)  Payment of Debt. Borrower shall pay the Debt at the time and in the
manner provided in the Note and the other Loan Documents and shall perform all of its
obligations in accordance with the provisions set forth herein and in the other Loan Documents.

(b)  Authorization. Borrower has duly authorized the execution, delivery and
performance of the Loan Documents to which it is a party, and has taken all requisite action and
obtained all required approvals and consents for the Loan Documents to be binding upon and
enforceable against Borrower. Borrower warrants that the execution, delivery and performance
of such Loan Documents will not (i) violate any provision of any organizational document of
Borrower or any instrument, contract, covenant, mortgage, indenture or other agreement to
which Borrewer is a party or bound and (ii) to its knowledge, violate or contravene any law,
judgment, ordez; rule or regulation applicable to Botrower.

(¢)_/ Enforceability. The Note, this Mortgage and the other Loan Documents
are (i) legal, valid ‘and-binding obligations of Borrower, enforceable against Borrower in
accordance with their réspective terms and (i) not subject to any right of rescission, set-off,
counterclaim or defense, and re claim of any such right has been asserted with respect thereto.

(d)  Title. Borrowen has good, marketable and insurable fee simple title to the
Premises and Improvements, free and,clear of all liens, claims, encumbrances and charges
whatsoever except for those expressly et Torth as exceptions to title or subordinate matters in the
title insurance policy insuring the lien of tiis Mortgage which Lender has agreed to accept, none
of which, individually or in the aggregate, materially interfere with the benefits of the security
intended to be provided by this Mortgage, niaierially and adversely affect the value or
marketability of the Property, impair the use or operation of the Property for the use currently
being made thereof or impair Borrower’s ability 0 pay its obligations in a timely manner
(“Permitted Encumbrances™). Borrower has the right, rower and authority to mortgage and
convey its interest in the Property as contemplated herein. Botrower shall preserve its interest in
and title to the Property and shall forever warrant and defend such title, and the validity and
priority of the lien of this Mortgage, to Lender, from and against the‘claims of all Persons. The
foregoing warranty of title shall survive the foreclosure of this Morcgage or any deed given in
licu thereof.

(e)  Use of the Property. Borrower shall cause the Property to be used for its
current use in compliance with all Licenses and Legal Requirements. Borrower spall not allow
any change in the manner of use of the Property to occur. Borrower shall not permii %€ Property
to be used by the public or any Person not a tenant under a Lease in such manner as might impair
Borrower’s title to the Property or give rise to a claim of adverse usage or possession or of
implied dedication. Borrower shall not file or subject the Premises or Improvements to any
subdivision, declaration of condominium, cooperative or other multiple ownership regime.

(f) Leoal Requirements. Borrower is in compliance in all material respects
with all Legal Requirements. There is no evidence of any illegal activities at the Property.
Borrower shall comply with all present and future Legal Requirements in all material respects.

(g  Licenses. Borrower possesses all Licenses, franchises, patents,
copyrights, trademarks and trade names necessary (i} for the use, occupancy, maintenance and
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operation of the Property and (ii) to conduct its business substantially as now conducted. All
such items are currently in full force and effect, and Borrower shall do all things necessary to
comply with and keep such items in full force and effect.

(h)y  Leases and Contracts. Borrower has delivered to Lender true, correct and
complete copies of all Contracts and Leases, and as of the date of this Mortgage, is in
compliance with all of the material terms thereof, Borrower is not a party to any Contract or
Lease or subject to any restriction which may have a material adverse affect on Borrower or the
Property. No default exists, or with notice or the passage of time or both would exist, by any
party under any Contract or Lease, which would, in the aggregate, have a material adverse effect
on Borrower ot the Property. Borrower shall comply in a timely fashion with all of its material
covenants and sbligations and satisfaction of all conditions under all Leases and Contracts to
which it is a pariy.or bound.

(i) Soivency; No Bankruptey Filing. Any borrowings made by Borrower
under the Loan do not and will not render Borrower insolvent. No bankruptcy, reorganization or
insolvency proceedings are pending against Borrower o, if Borrower is a partnership or limited
liability company, against any geieral partner or member of Borrower, or against any guarantor
or indemnitor of any obligations wider the Loan. Borrower is not contemplating either filing a
petition under any state or federal barikiuptey or insolvency laws or liquidating a major portion
of its assets. Borrower has no knowledg: of any party contemplating the filing of any such
petition against it or against any general partner or member, if applicable, or any guarantor or
indemnitor. None of the transactions contemplated hereby will be or have been made with an
intent to hinder, delay or defraud any present or {ufure creditors of Borrower and Borrower has
received reasonably equivalent value in exchange for it obligations under the Loan Documents.
Borrower’s assets do not, and immediately upon consurirzation of the transaction contemplated
in the Loan Documents will not, constitute unreasonably strail capital to carry out its business as
presently conducted or as proposed to be conducted. Borrovier {oes not intend to, nor believe
that it will, incur debts and liabilities beyond its ability to pay sucli debts as they may mature.

) Disclosure. No statement of fact made by or ou-dehalf of Borrower 1o
Lender in connection with the Loan or in any certificate, rent roll, decument, affidavit, data,
financial or operating statement or schedule furnished to Lender in conneqtion with the Loan,
(i) contains any untrue statement of a material fact or (ii) omits to state any.snaterial fact
necessary to make statements contained therein or herein true or not misleading-as-of the date
given, and there has been no material adverse change in the information set forth therein. There
is no fact presently known to Borrower which has not been disclosed to Lender which has or
could have a material adverse effect on either Borrower or the Property.

(k)  Financial Information. All financial data that has been delivered by or on
behalf of Borrower to Lender (i)is true, correct and complete in all material respects,
(ii) accurately represents the financial condition of the Person covered thereby as of the date
stated therein, and (iii} has been prepared in accordance with generally accepted accounting
principles consistently applied throughout the periods covered. As of the date of this Mortgage,
neither Borrower nor, if Borrower is a partnership or limited liability company, any general
partner or member of Borrower, has any material contingent liability, liability for taxes or other
unusual or forward commitment not reflected in the financial statements delivered to Lender.
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Since the date of the last financial statements delivered by Borrower to Lender, there has been no
material adverse change in the financial condition of the Property, Borrower nor, if Borrower is a
partnership or limited liability company, any general partner or member of Borrower.

() No Advance Payments. Borrower has not received any rent, payment,
deposit or other amount of any nature for any existing or prospective occupant or tenant at the
Premises more than one (1) month in advance of its due date.

(m)  Other Security Interests. There are no security agreements or financing
statements affecting the Property other than (i) as approved in writing by Lender prior to the date
hereof and (i1} those created in favor of Lender.

(:)y  Federal Reserve Regulations. No part of the proceeds of the Loan will be
used for the purros: of purchasing or acquiring any “margin stock” within the meaning of
Regulations G, T, Ulor X of the Board of Governors of the Federal Reserve System or for any
other purpose which weald be inconsistent with such Regulations G, T, U or X or any other
Regulations of such Board of Gavernors, or for any purposes prohibited by Legal Requirements
or by the terms and conditions #f<he Loan Documents.

(0)  Utilities. The Property has all necessary and sufficient utility services for
the full use, occupancy, disposition and siioyment of the Property, including water, storm sewer,

sanitary sewer, electric, gas, telephone arc cable facilities, located in the public rights-of-way or
within perpetual easements acceptable to Lend-r.

(p)  Public Access. The Property lias adequate access to completed, dedicated
all-weather streets, roads, highways, driveways, curl vuts and bridges necessary for the full
utilization of the Property for its current purpose, withou firther condition or cost to Borrower.

()  Separate Lots. The Premises is made i of one or more parcels, each of
which constitutes a separate tax lot and none of which constitufes @ portion of any other tax lot.
Borrower shall not consent to or initiate the joint assessment af the Premises and the
Improvements (i) with any other real property constituting a separate tax ot or (ii) with any of
the Property which may be deemed to constitute personal property.

(r) Litigation. There is no judicial or administrative action, svit or proceeding
pending or threatened against or affecting Borrower, or, if Borrower is a partnership or limited
liability company, against any general partner or member of Borrower, or against tac Property
which, if adversely determined, would have a material adverse effect on either the Property or
the ability of Borrower to perform its covenants and obligations under the Loan Documents.

{s) Casualty Damage. As of the date of this Mortgage, the Property is free
from unrepaired damage caused by fire, flood or other casualty.

(t) Taking. As of the date of this Mortgage, no proceeding for a Taking has
been commenced or, to the best of Borrower’s knowledge, threatened or contemplated.

(u)  No Delinquent Taxes. The Property and Borrower are free from
delinquent Taxes and Other Charges. There are no pending, or to Borrower’s best knowledge,
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proposed special or other assessments for public improvements or otherwise affecting the
Property, nor are there any contemplated improvements to the Property that may result in such
special or other assessments.

(v)  TaxFilings. Borrower and, if Borrower is a partnership or limited liability
company, cach of the general partners or members of Borrower, have filed all federal, state and
local tax returns required to be filed and have paid or made adequate provision for the payment
of all federal, state and local taxes, charges and assessments, including sales and payroll taxes.
The income tax returns filed by Borrower and, if Borrower is a partnership or limited liability
company, each of the general partners and members of Borrower, accurately and correctly reflect
the income #0¢ taxes of Borrower and such general partners or members for the periods covered
thereby, subjecronly 1o reasonable adjustments required by the Internal Revenue Service or other
applicable tax zuthority upon audit, which will have no material adverse effect on the financial
condition of Borréwer, such general partners or members, or Borrower’s ability to perform the
covenants and obligaiions required to be performed under the Loan Documents.

(w)  Propertv-Condition. The Improvements are structurally sound, in good
repair, free of defects in materia’s and workmanship and have been constructed and installed in
substantial compliance with all Legal Requirements. All major building systems located within
the Improvements including, without lihitation, heating, ventilation and air conditioning systems
and electrical and plumbing systems, are 10 good working order and condition.

(x)  Equipment., There are no fixtures, machinery, apparatus, tools, equipment
or articles of personal property attached or appurienant to, or located on, or used in connection
with the management, operation or maintenance of the Property, except for the Equipment and
equipment leased by Borrower for the management, opezation or maintenance of the Property in
accordance with the Loan Documents. All of the Equipnient-s free and clear of all Liens, except
for the lien of this Mortgage and the Permitted Encumbrances.

(y}  Not Foreign Person. Borrower is not a_“fareign person” within the
meaning of §1445(f)(3) of the Internal Revenue Code of 1986 as“unended and the related
Treasury Department regulations, including temporary regulations.

(zy  ERISA. Borrower has made and shall continue to-maie.all required
contributions to all employee benefit plans, if any, and Borrower has no knowiedge of any
material liability which has been incurred by Borrower which remains unsatisfied for-any taxes
or penalties with respect to any employee benefit plan or any multi-employer plan, and each such
plan has been administered in compliance with its terms and the applicable provisions of the
Employee Retirement Income Security Act of 1974, as amended (“ERISA™) and any other
federal or state law.

(as)  Flood Zone. The Property is not located in a flood hazard arca as defined
by the Federal Insurance Administration.

(bb) Misstatements of Fact. No statement of fact made in the Loan Documents
contains any untrue statement of a material fact or omits to state any material fact necessary to
make statements contained herein or therein not misleading. There is no fact presently known to
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Borrower which has not been disclosed which adversely affects, nor as far as Borrower can
foresee, might adversely affect the business, operations or condition (financial or otherwise) of
the representing party.

(c¢) No Condemnation. No part of any property subject to this Mortgage has
been taken in condemnation or other like proceeding nor is any proceeding pending, threatened
or known to be contemplated for the partial or total condemnation or taking of the Property.

(dd) No Purchase Options. No tenant or other Person has an option to purchase
the Property, any portion thereof or any interest therein.

(e2) Boundary Lines. All of the Improvements which were included in
determining the appraised value of the Property lie wholly within the boundaries and building
restriction lines of ine Property, and no improvements on adjoining properties encroach upon the
Property, and no easemcnts or other encumbrances upon the Premises encroach upon any of the
Improvements, so as to afiect the value or marketability of the Property.

(ff)  Survey." The survey of the Property delivered to Lender in connection
with this Mortgage has been perforiied by a duly licensed surveyor or registered professional
engineer in the jurisdiction in whicli-the Property is situated, is certified to Lender, its successors
and assigns, and each title insurance coirpany having liability under the title policy insuring the
lien of this Mortgage and is in accordancs with the most current minimum standards for title
surveys as determined by the American Land iiile Association, with the signature and seal of
such licensed engineer or surveyor affixed thercic, and does not fail to reflect any material matter
affecting the Property or the title thereto.

(gg) Forfeiture. There has not been and shall never be committed by Borrower
or any other Person in occupancy of or involved with the operatien or use of the Property any act
or omission affording the federal government or any state or jzical government the right of
forfeiture as against the Property or any part thereof or any monics paid in performance of
Borrower’s obligations under any of the Loan Documents.

(hh)  Compliance with Anti-Terrorism, Embargo and Auti-Money Laundering
Laws. (i) None of Borrower, any Indemnitor, or any Person who owns any =aiify interest in or
Controls Borrower or any Indemnitor currently is identified on the OFAC Lisc or otherwise
qualifies as a Prohibited Person, and Borrower has implemented procedures to ensure that no
Person who now or hereafter owns an equity interest in Borrower is a Prohibitea-Ferson or
Controlled by a Prohibited Person, and (ii) none of Borrower or any Indemnitor are in violation
of any Legal Requirements relating to anti-money laundering or anti-terrorism, including,
without limitation, Legal Requirements related to transacting business with Prohibited Persons or
the requirements of the Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001, U.S. Public Law 107-56, and the
related regulations issued thereunder, including temporary regulations, all as amended from time
to time. No tenant at the Property currently is identified on the OFAC List or otherwise qualifies
as a Prohibited Person, and, to the best of Borrower’s knowledge, no tenant at the Property 18
owned or Controlled by a Prohibited Person. Borrower has determined that the manager of the
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Property has implemented procedures, approved by Borrower, to ensure that no tenant at the
Property is a Prohibited Person or owned or Controlled by a Prohibited Person,

(it}  Transaction Brokerage Fees. Borrower has not dealt with any financial
advisors, brokers, underwriters, placement agents, agents or finders in connection with the
transactions contemplated by this Mortgage. All brokerage fees, commissions and other
expenses payable in connection with the transactions contemplated by the Loan Documents have
been paid in full by Borrower contemporaneously with the execution of the Loan Documents and
the funding of the Loan. Borrower hereby agrees to indemnify and hold Lender harmless for,
from and against any and all claims, liabilities, costs and expenses of any kind in any way
relating to or'arising from (i) a claim by any Person that such Person acted on behalf of Borrower
in connection with the transactions contemplated herein or (ii) any breach of the foregoing
representation. ( The provisions of this subsection (if) shall survive the repayment of the Debt.

(1)) ‘. DBorrower’s Legal Status. Borrower’s exact legal name that is indicated on
the signature page herets, organizational identification number and place of business or, if more
than one, its chief execuuve office, as well as Borrower’s mailing address, if different, which
were identified by Borrower to Lender and contained in this Mortgage, are frue, accurate and
complete. Borrower (a) will not change its name, its place of business or, if more than one place
of business, its chief executive ofiiec; or its mailing address or organizational identification
number if it has one without giving Lender at least thirty (30) days prior written notice of such
change, (b) if Borrower does not have an‘Crganizational identification number and later obtains
one, Borrower shall promptly notify Lender of such organizational identification number and (c)
Borrower will not change its type of organizaton, jurisdiction of organization or other legal
structure.

(kk) Investment Company Act Status: Efc- Borrower is not (i) an “investment
company,” or a company “controlled” by an “investment company,” as such terms are defined in
the Investment Company Act of 1940, as amended, (it) a “hoiding company” or a “subsidiary
company” of a “holding company” or an “affiliate” of either 2*holding company” or a
“subsidiary company” within the meaning of the Public Utility Holdinig Company Act of 1935,
as amended, or (iii) subject to any other federal or state law or regulaiion which purports to
restrict or regulate its ability to borrow money.

()  OREA.

(1) To the best of Borrower’s knowledge, the OREA is in full force and effect
and unmodified.

(2)  No Person has an outstanding exercisable right with respect to the
purchase or sale of all or any portion of the Property including, without limitation, any purchase
option, right of offer or right of refusal.

(3)  Borrower has not sent or received a notice of default under the OREA.

(4)  To the best of Borrower’s knowledge, no party to the OREA is in default
under any of the terms or provisions of the OREA and no event has occurred which with the
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passage of time or the giving of notice or both would constitute an event of default under the
OREA.

(5)  To the best of Borrower’s knowledge, all conditions of the OREA which
were required to be satisfied, and all approvals which were required to be given, as of the date
hereof, have been satisfied, given or waived,

(6)  Borrower hereby agrees that, pursuant to the terms of the Reserve
Agreement executed by Borrower in favor of Lender, Borrower is required to deposit into an
Ongoing Repairs Reserve account certain payments, the disposition of said funds being governed
and controlled by the terms of the Reserve Agreement. Notwithstanding the Borrower's payment
of any fees levied under the terms of the OREA or the Facilities Management Agreement dated
as of July 1, 2003'by and among MCR, MCP, MCT, MCC and Invsco Management Company,
Inc. (“Facilities Mazingement Agreement”) to provide any repairs to or maintenance of any
portion of the Propeity ~Borrower agrees to fund the Ongoing Repairs/FF&E Reserve account
pursuant to the terms of tn¢ Reserve Agreement.

(7)  Borrowes kas delivered to Lender a true and correct copy of the OREA
and the Facilities Management Agréeinent, certified by Borrower, together with true and correct
copies of all amendments and modiiications thereof.

(mm) OREA and Facilifivs Management Agreement. All charges, fees,
assessments and reserves under the OREA /and Tacilities Management Agreement that are
payable by Borrower have been paid to the extent sy are due and payable as of the date hereof.

(nn) OREA and Facilities Management Agreement Covenants.

(1)  Borrower shall perform all of its obligations as an Owner (as defined in
the OREA) under the OREA.

(2)  Borrower shall promptly pay, when due aid payable all charges and
assessments imposed on Borrower under the OREA and Facilities Management Agreement.

(3)  Without Lender’s prior consent, which consent shall ot be unreasonably
withheld or delayed, Borrower not shall modify, change, supplement, alter, ariend or terminate
the OREA. or waive or release any rights thereunder or consent to any of the forego ing.

(4)  In each and every case in which, under the provisions of the OREA, the
consent or the vote of the Owners or is required and it is a matter that will increase the
obligations of the Borrower under the OREA or a matter dealing with an event of default under
the OREA, Borrower shall not vote nor give such consent without, in each and every case, the
prior written consent of Lender.

(5)  Borrower agrees to deliver promptly to Lender a true and full copy of each
and every notice received from under the OREA, including, without limitation, any notice of
default received by Borrower with respect to any obligation of Borrower under the provisions of
the OREA or applicable law, for those maters that (i) increase the obligations of the Borrower
under the OREA and (2) deal with any notice of default under the OREA.

10
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(6)  Borrower shall provide notice to the Lender of all matters requiring the
vote or consent of the Owners. With respect to any matters concerning (i) approval of any
budget or amended or supplementary budget, or (ii) the selection of a manager under the
Facilities Management Agreement, the Lender may elect to vote in place and stead of Borrower
with respect to all such matters. In order to effectuate the foregoing, Borrower hereby
irrevocably appoints Lender as Borrower’s attorney in fact so to act with respect to said right to
vote, which appointment as attorney in fact is hereby coupled with an interest.

(7)  Borrower shall not, except after notice to Lender and with Lender’s prior
written consent, consent to (i) any amendment to any provision of the OREA; (ii) termination of
the manager ander the Facilities Management Agreement; or (iii) any action which would have
the effect of rendering the insurance coverage maintained under the OREA unacceptable to
Lender.

(8) il Rorrower does not pay, when due, any amounts due under the OREA or
the Facilitics Managemernit Agreement, then Lender shall have the right, but not the obligation, to
pay such amounts. Any amounts so disbursed by Lender under this paragraph shall become
additional debt of Borrower sceurcd by this Mortgage. Unless Borrower and Lender agree to the
other terms of payment, these amgunis shall bear interest from the date of disbursement at the
rate of interest from time to time 11 z{fect under the Note and shall be payable, with interest,
upon notice from Lender to Borrower requesting payment.

(0o) Improvements. In the ¢vent that improvements to the Building or the
Total Parcel are proposed:

(1)  Borrower shall immediately” aeotify Lender of such proposed
improvements.

(2)  Lender may, at its option, exercise all rights, options, and voting rights
accruing to Borrower under the OREA and applicable law relating to such improvements (the
“Improvement Rights™) in place and stead of Borrower, for those matters which increase the
obligations of Borrower under the OREA.

(3)  Inorder to effectuate the foregoing, Borrower hereby tirevocably appoints
Lender as Borrower’s attorney in fact so to act with respect to said rights, which-«arpointment as
attorney in fact is hereby coupled with an interest.

(4)  Borrower will make all advances as required by the OREA with respect to
such improvements. Lender may, but need not, make advances to Borrower for such
improvements and the same shall be secured by the Mortgage. If Lender makes such advances,
Borrower will execute, acknowledge, deliver and record at Borrower’s expense, such documents
as Lender may reasonably require evidencing such advances and securing repayment thereof to
Lender by Borrower.

With respect to the representations set forth in items (j), (k) and (1), the term “Borrower”

shall also include any predecessor-in-interest to Borrower who applied for the Loan secured
hereby, if applicable.

11
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Section 1.2.  Liens. Borrower shall, at its expense, maintain this Mortgage as a
first priority lien on the Property and shall keep the Property free and clear of all Liens of any
kind and nature other than the Permitted Encumbrances. If Borrower fails to comply with the
requirements of this provision, Lender may, but shall not be obligated to, pay any such Lien, and
Bosrower shall reimburse Lender on demand for all sums so expended, together with interest
thereon at the Default Rate from the date advanced to the date repaid, all of which shall be
deemed part of the Debt. Borrower shall, within thirty (30) days following the filing of any
materialman’s, mechanic’s or similar lien, discharge such lien of record, by payment, bonding or
otherwise and, promptly upon request by Lender, deliver to Lender evidence reasonably
satisfactory to Lender of the discharge thercof. Nothing contained herein shall be deemed a
consent or requzst of Lender, express or implied, by inference or otherwise, to the performance
of any alteration. repair or other work by any contractot, subcontractor or laborer or the
furnishing of anyniaterials by any materialmen in connection therewith.

Sectionr 1.3, Further Acts. ete. At its sole cost and expense, Borrower shall
execute, acknowledge énd deliver all such further acts, deeds, conveyances, mortgages,
assignments, financing statemzats, transfers and assurances as Lender shall, from time to time,
require to confirm and fully protect the lien and priority of this Mortgage, or to file, register or
record this Mortgage. On demand, Borrower shall execute and deliver and hereby authorizes
Lender to execute in the name of Borrower or without the signature of Borrower, to the extent
Lender may lawfully do so, one or moré financing statements, chattel mortgages or comparable
security instruments, to evidence more effectively the lien hereof upon the Property. Borrower
grants to Lender an irrevocable power of attcrney coupled with an interest for the purpose of
(i) protecting, perfecting, preserving and realiziig upon the interests granted pursuant to this
Mortgage and to effect the intent hereof, and (ii} correnting any mistakes, filling in blanks and
otherwise completing and perfecting the Loan Documer:is (provided such changes do not impose
any additional liability or obligation upon Borrower). Bomower hereby ratifies all that Lender
shall lawfully do or cause to be done by virtue hereof.

Section 1.4. Recording of Mortgage, ete. Upon exzertion and delivery of this
Mortgage and thereafter, from time to time, Borrower shall cause thic Mortgage and any other
Loan Document specified by Lender, and any document of further ‘assurance, to be filed,
registered or recorded in such manner and in such places as may be required by any Legal
Requirement in order to publish notice of and fully protect Lender’s interest izr.and lien or
security interest upon the Property. Borrower shall pay all filing, registration or ecarding fees,
and all expenses incidental to the preparation, execution and acknowledgment and subsequent
release or reconveyance of this Mortgage, any mortgage supplemental hereto, any instrument of
further assurance, and any other Loan Document with respect to the Property and all federal,
state, county and municipal, taxes, duties, imposts, documentary stamps, assessments,
intangibles taxes and other charges arising out of or in connection with the execution, delivery,
filing or recordation of this Mortgage, the Note or any other Loan Document.

Section 1.5. Changes in Taxation Laws. In the event of the passage afier the
date of this Mortgage of any Legal Requirement deducting from the value of the Property for the
purpose of taxation, amounts in respect of any Lien thereon or changing in any way the Legal
Requirements now in force for the taxation of this Mortgage and/or the Debt for federal, state or
local purposes, or the manner of the collection of any such taxes so as to adversely affect the
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interest of Lender, or impose any tax or other charge on any Loan Document, then Borrower will
pay such tax, with interest and penalties thereon, if any, within the statutory period. In the event
Lender receives an opinion of counsel chosen by it (the cost of which shall be paid by Borrower
upon demand) to the effect that the payment of such tax, interest and/or penalties by Borrower
would be (i) unlawful, (ii) taxable to Lender, (iii) unenforceable, (iv) provide the basis for a
defense of usury, or (v) entitle Borrower to any credit against the Debt, then in any such event,
Lender shall have the option, by giving Borrower at least sixty (60) days’ prior written notice, to
declare the Debt immediately due and payable, without any Prepayment Charge.

Section 1.6.  Indemnification.

fa)  Inaddition and without limitation to any other provision of this Mortgage,
Borrower shall protect, indemnify and save harmless Lender, and its agents, employees, officers
and directors, froin 2nd against all Costs, claims, actions, suits, proceedings or demands imposed
upon or incurred b Or asserted against Lender, or any of its agents, employees, officers or
directors, by reason of {1Y ownership of this Mortgage, the Property or any interest therein, or
receipt of any Rents; (i) any accident, injury to or death of any person or loss of or damage to
property occurring in, on oir-aouut the Property or on the adjoining sidewalks, curbs, parking
areas, streets or ways; (iii) any uge, nonuse or condition in, on or about, or possession of, the
Property or on the adjoining sidewaiks, curbs, parking areas, streets or ways, (iv) performance of
any labor or services or the furnishing of any materials or other property in respect of the
Property; (v)any claim by brokers, findsts or similar parties claiming to be entitled to a
commission in connection with any Lease or other transaction involving the Property; (vi) any
Lien or claim arising on or against the Property” under any Legal Requirement or any liability
asserted against Lender with respect thereto; or (vitlihe claims of any tenant, or its invitees or
other party acting through or under any tenant or othérwise arising under or as a consequence of
any Lease. Any amounts payable to Lender pursuant to this Section 1.6 shall constitute a part of
the Debt secured by this Mortgage and other Loan Documeats, shall become immediately due
and payable and shall bear interest at the Default Rate from the.date loss or damage is sustained
by Lender until paid.

(b)  Notwithstanding the foregoing, Borrower shall have no obligation to
indemnify Lender pursuant to this Section for liabilities, obligations, claims' danages, penalties,
causes of action, costs and expenses relative to the foregoing which result directiy <rom Lender’s
willful misconduct or gross negligence.

Section 1.7.  Cost of Defending and Upholding the Mortgage Lien. If any
Claim is commenced to which Lender is made a party relating to the Loan Documents, the
Property or Lender’s interest therein or in which it becomes necessary to defend or uphold the
lien of this Mortgage or any other Loan Document, Borrower shall, on demand, reimburse
Lender for all Costs incurred by Lender in connection therewith. Such Costs, together with
interest thereon at the Default Rate from the date of demand through the date of repayment, shall
constitute part of the Debt.
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ARTICLE L.

INSURANCE

Section 2.1. Insurance Coverage. Borrower shall cause the Facilities Manager
(as such term is defined in the OREA) to insure the Total Parcel in accordance with the OREA,
and shall, at its own cost and expense, maintain the following insurance coverages with respect
to the Property during the term (the “Term”) of this Mortgage:

(a)  Casualty. Insurance against loss or damage by fire, lightning, hail,
windstorm ari. other hazards covered by an “all risk” policy or a policy covering “special”
causes of loss, with such endorsements as Lender may from time to time reasonably require. The
amount of suck insurance shall be equal to the lesser of (i) 100% of the full insurable
replacement valuz ol the Property (exclusive of footings and foundations below the lowest
basement floor) and contzin a replacement cost endorsement and agreed amount endorsement or
(i) the original principa’ l.oan amount evidenced by the Note provided a waiver of any co-
insurance provisions car be 2nd is obtained, and in cither case, the policy shall be without
deduction for depreciation. The determination of the replacement cost amount shall be adjusted
annually to comply with the requirements of the insurer issuing the coverage or, at Lender’s
election, by reference to such indexes, appraisals or information as Lender determines in its
reasonable discretion, and, unless the insuance required by this paragraph shall be effected by
blanket and/or umbrella policies in accoi¢ance with the requirements of this Mortgage, the
policy shall include inflation guard coverage.

(b)  Liability. Commercial generai liability insurance, including a broad form
comprehensive general liability endorsement and coverages for broad form property damage,
contractual damages and personal injuries (including deaflresulting therefrom) and containing
minimum limits per occurrence of $1,000,000.00 and $2,00%,000.00 in the aggregate for any
policy year. If such policy shall cover more than one property, w4ch limits shall apply on a “per
location” basis. In addition, Borrower shall obtain an excess lianihity or umbrella policy in an
amount not less than $2,000,000 per occurrence.

(¢)  Business Interruption. Business interruption and/or feni loss insurance,
with loss payable to Lender, in an amount equal to the greater of (i) the estimaiced gross revenues
from the operation of the Property for a period of twelve (12) months and (i) the projected
operating expenses (including debt service) for the maintenance and operation at the-Pioperty for
twelve (12) months including either an agreed amount endorsement or a waiver of any co-
insurance provisions, so as to prevent Borrower, Lender and any other insured thereunder from
being a co-insurer. The amount of business interruption and/or business income insurance shall
be determined upon the execution of this Mortgage and once each calendar year thereafter.

(d)  Boiler. If the Property contains steam boilers, or other high pressure
vessels, insurance covering the major components of the central heating, air conditioning and
ventilating systems, boilers, other pressure vessels, high pressure piping and machinery,
elevators and escalators, if any, and other similar equipment installed in the Improvements, in an
amount equal to one hundred percent (100%) of the full replacement cost of the Property, which
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policies shall insure against physical damage to and loss of occupancy and use of the
{mprovements arising out of an accident or breakdown covered thereunder.

(¢)  Flood. If the Property is located in an area identified by the Federal
Emergency Management Agency as having special flood hazards (including without limitation
those areas designated as Zone A or Zone V), flood insurance in an amount equal to the full
insurable value of the Property or the maximum amount of flood insurance available, whichever
is lesser.

(H) Worker’s Compensation.  If Borrower has employees, worker’s
compensatior insurance or other similar insurance which may be required by any Legal
Requirement in-an amount at least equal to the minimum required by law.

(2> Building Ordinance and Law. If the Property is or ever becomes non-
conforming with respéct-to zoning, building ordinance and law coverage acceptable to Lender,
including, without limitation, Coverage for Loss to the Undamaged Portion of the Building,
Demolition Cost Coverage and Increased Cost of Construction Coverage.

(h)  Terrorism Irsurance. Insurance against damage resulting from acts of
terrorism or an insurance policy without exclusion for damages resulting from terrorism on terms
consistent with the insurance required under paragraphs (a), (b) and (c) above.

(i) Miscellaneous. Sucn oifier insurance coverages, in such amounts, and
such other forms and endorsements, as may from-4ime to time be required by Lender and which
are customarily required by institutional lenders for similar properties, similarly situated,
including, without limitation, coverages against othei insurable hazards including, by way of
example only, earthquake, sinkhole, mine subsidence, winastorm, mold, spores or fungus, which
at the time are commonly insured against and generally availabic, as determined by Lender in its
reasonable discretion. Additionally, Borrower shall carry such.insurance coverage as Lender
may from time to time require if the failure to carry such insurarice shall result in a downgrade,
qualification or withdrawal of any class of securities issued in connéction with a securitization of
the Loan. Borrower may carry insurance not required under this Mortgage, provided any such
insurance affecting the Property shall be for the mutual benefit of Borrower and Lender, as their
respective interests may appear, and shall be subject to all other provisions o1 this Article 1L

() Notwithstanding anything contained in this Section 2.1 to the centrary, to
the extent the Facilities Manager in accordance with the OREA is maintaining insurance of the
type described in this Article II, on a primary and non-concurrent basis and such insurance
complies with the requirements of this Article I and is otherwise acceptable to Lender, in its sole
discretion, Borrower shall, in respect of the Property, be deemed to be in compliance with Article
Il so long as the Facilities Manager maintains such insurance in accordance with the OREA and
this Mortgage and Lender receives evidence satisfactory to Lender of the terms and conditions of
such coverage. In the event the insurance which is maintained in accordance with the OREA
does not comply with this Article II, Borrower is obligated to cause the necessary changes to be
made in order to bring all insurance policies into compliance with this Article TI. In the event
any such policy(ies) cannot be brought into compliance with this Article II, Borrower must
obtain an additional policy(ies) on an excess and contingent basis (the “Excess Insurance”)
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which will insure any gaps in coverage between the coverage obtained under the insurance
policies obtained under the provisions of the OREA and the insurance required under this Article
IT which such Excess Insurance shall be acceptable to Lender in its sole and absolute discretion.
Lender must receive evidence satisfactory to Lender of the terms and conditions of such
coverage. Lender must further receive confirmation in writing from the insurance carrier issuing
the Excess Insurance that such Excess Insurance is on an excess and contingent basis.

Section 2.2.  Policy Terms.

(a)  All insurance required by this Article 1l shall have a term of not less than
one year an¢“shall be in the form and amount and with deductibles as, from time to time, shall be
reasonably acceptable to Lender, under valid and enforceable policies issued by financially
responsible insurers either licensed to transact business in the State where the Property is located,
or obtained through'a duly authorized surplus line insurance agent or otherwise in conformity
with the laws of suchS1ate, with a claims paying ability rating and financial strength rating, as
applicable, of not less {hun the third (3rd) highest rating category by any one of the Rating
Agencies and with an ‘A.M. Best Company, Inc. rating of A or higher and a financial size
category of not less than X.~ Griginals or certified copies of all insurance policies shall be
delivered to and held by Lender. /Ali such policies shall name Lender as an additional insured,
shall provide for loss payable to-l«nder and shall contain: (i) standard *non-contributory
mortgagee” endorsement or its equivalent relating, inter alia, to recovery by Lender
notwithstanding (a) the negligent or willful acts or omissions of Borrower, (b) occupancy or use
of the Property for purposes more hazardous than those permitted by the terms of such policy,
(c) any foreclosure or other action taken by (Leénder pursuant to this Mortgage upon the
occurrence of an Event of Default, or (d) any charige’in title or ownership of the Property; and
(i1) a provision that such policies shall not be canceled ot smended, including, without limitation,
any amendment reducing the scope or limits of coverage. #riailed to be renewed, without at least
thirty (30) days prior written notice to Lender in each instance. With respect to insurance
policies which require payment of premiums annually, not less tpan thirty (30} days prior to the
expiration dates of the insurance policies obtained pursuant to this-Mui*gage, Borrower shall pay
such amount, except to the extent provision is actually made therefor pursuant to Section 4.3(b).
Not less than thirty (30) days prior to the expiration dates of the insurance policies obtained
pursuant to this Mortgage, originals or certified copies of renewals ¢t such policies (or
certificates evidencing such renewals), together with evidence satisfactory 0. Lender of the
payment of all premiums by Borrower and not through or by any financing arrange:nent, shall be
delivered by Borrower to Lender. Borrower shall not carry separate insurance, ccnoutrent in
kind or form or contributing in the event of loss, with any insurance required under this
Article I If the limits of any policy required hereunder are reduced or eliminated due to a
covered loss, Borrower shall pay the additional premium, if any, in order to have the original
limits of insurance reinstated, or Borrower shall purchase new insurance in the same type and
amount that existed immediately prior to the loss.

(b)  If Borrower fails to maintain and deliver to Lender the policies and
certificates of insurance required by this Mortgage, Lender may, at its option, procure such
insurance and Borrower shall pay or, as the case may be, reimburse Lender for all premiums
thereon promptly upon demand by Lender, with interest thereon at the Default Rate from the date
paid by Lender to the date of repayment and such sum shall constitute a part of the Debt.
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(¢}  The insurance required by this Mortgage may, at the option of Borrower,
be effected by blanket and/or umbrella policies issued to Borrower covering the Property and the
other properties of Borrower provided that, in each case, the policies otherwise comply with the
provisions of this Mortgage and allocate to the Property, from time to time, the coverage
specified by this Mortgage, without possibility of reduction or coinsurance by reason of, or
damage to, any other property (real or personal) named therein. If the insurance required by this
Mortgage shall be effected by any such blanket or umbrella policies, Borrower shall furnish to
Lender original policies or certified copies thereof, with schedules attached thereto showing the
amount of insurance applicable to the Property provided under such policies.

(d)  Neither Lender nor its agents or employees shall be liable for any loss or
damage insured by the insurance policies required to be maintained under this Mortgage; it being
understood that () Borrower shall look solely to its insurance company for the recovery of such
loss or damage, ({1}s1:¢h insurance company shall have no rights of subrogation against Lender,
its agents or employees;.and (iii) Borrower shall use its best efforts to procure from such
insurance company a watver of subrogation rights against Lender. If, however, such insurance
policies do not provide for a yvaiver of subrogation rights against Lender (whether because such
4 waiver is unavailable or otherwise), then Borrower hereby agrees, to the extent permitted by
law and to the extent not prohibitet by such insurance policies, to waive its rights of recovery, if
any, against Lender, its agents and einployees, whether resulting from any damage to the
Property, any liability claim in connection with the Property or otherwise. If any such insurance
policy shall prohibit Borrower from waiving such claims, then Borrower must obtain from such
insurance company a waiver of subrogation rights against Lender.

Section 2.3.  Assignment of Proceeds:

(a)  Borrower hereby assigns to Lender/all of its rights to insurance proceeds
and condemnation awards in connection with the Property, ail of which proceeds shail be
payable to Lender as collateral and further security for the payment of the Debt and the
performance of Borrower’s obligations under the Loan Documents. Borrower hereby authorizes
and directs the issuer of any such insurance or award to make payment directly to Lender.
Nothing herein contained shall be deemed to excuse Borrower from repairing or maintaining the
Property as provided in this Mortgage or restoring all damage or destruction 'to the Property,
provided that Lender shall have elected to apply the Net Proceeds to pay 1or ike cost of the
Restoration Work, regardless of the sufficiency of the Net Proceeds. No applicatiop-or release of
proceeds by Lender shall be deemed a waiver or cure or any default or Event of Detauit.

(b)  In the event of the foreclosure of this Mortgage or any other transfer of
title or assignment of the Property in extinguishment, in whole or in part, of the Debt, all right,
title and interest of Borrower, to the extent permissible, in and to all policies of insurance
required by this Mortgage shall inure to the benefit of the successor in interest to Borrower or the
purchaser of the Property. The provisions of this Section 2.3(b) shall survive the termination of
this Mortgage by foreclosure, deed in lieu thereof or otherwise.

(c) Borrower hereby authorizes Lender to pay out of any proceeds or awards,

all adjusters’ fees and expenses, and all of Lender’s costs and expenscs, including, without
limitation, all reasonable architects’, atiorneys’, engineers’ and other consultants” and
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professionals’ fees and disbursements, incurred by Lender in connection with the () casualty or
Taking, (i) recovery of the proceeds or award or (iii) repair or restoration or the Property
pursuant to Article IIL.

Section 2.4. Comply with Insurance Requirements. Borrower promptly shall
comply with, and shall cause the Property to comply with, all Insurance Requirements and shall
not by any action or omission invalidate any insurance policy required to be carried hereunder or
materially increase the premiums on any such policy above the normal premium charged by the
carrier of such policy. :

ARTICLE III,

CASUALTY AND CONDEMNATION

Sectioh 31, Casualty and Condemnation. In the event of any damage or
destruction to, or commencement or threat of a Taking of, the Property, Borrower shall give
prompt written notice thereof-fo Lender. Borrower hereby assigns to Lender all insurance
proceeds, condemnation awards, compensation and other recoveries related to damage or
destruction to, or a Taking of, the Property. In connection therewith, Lender is hereby
irrevocably appointed as Borrower s atiorney-in-fact, coupled with an interest, with exclusive
power (i)to collect, reccive and retair. 21l such proceeds and recoveries, (i) to make any
compromise or settlement in connection the ewith, (jii) to give, execute and deliver on behalf of
Borrower proper receipts and acquittances ther¢foriand (iv) to endorse any checks, drafis or other
instruments representing any insurance proceeds, condemnation awards or other recoveries. If
no Event of Default exists, Borrower may participiie in any such claims, suits or proceedings
and shall be authorized and entitled to compromise or seftie-any such claims, suits or proceedings
i an amount less than Two Hundred Fifty Thousand Dollars ($250,000.00). Borrower shall
execute and deliver to Lender any and all instruments, procis of loss, receipts, vouchers and
releases reasonably required in connection with any sucii- 2laims, suits, proceedings or
settlements promptly after request therefor by Lender and shall cooperate with Lender in
connection therewith.

Section 3.2. Condemnation. In the event of a Taking, Lexder shall have the
option, in its sole discretion, to apply any Net Proceeds toward the payment oithe Debt, to cure
any default or Event of Default hereunder or to allow such proceeds to be zpplied to the
restoration of the Property to a usable whole. Any Net Proceeds to be applied to restoration shall
be disbursed subject to the satisfaction of the conditions in Section 3.3 and in the manner set
forth in Section 3.4.

Section 3.3.  Casualty and Restoration.

(a) In the event of any casualty to the Property, Borrower shall promptly
commence and diligently prosecute to completion the repair, replacement, restoration and
rebuilding of the Property (the “Restoration Work™) so damaged, destroyed or taken in full
compliance with all Legal Requirements and the provisions of this Article 111, and free and clear
from any and all Liens, claims and encumbrances.
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(b)  Following (i) the occurrence of a Taking in which Lender approves, in its
sole discretion, Borrower’s request to rebuild, or (ii) an insured casualty, Lender shall apply the
Net Proceeds to pay the cost of the Restoration Work in accordance with Section 3.4 hereof
provided:

(i) no Event of Default exists;

(i)  Borrower has provided its written (A)agreement to proceed
promptly and diligently with the Restoration Work in compliance with all Legal
Requirements and plans and specifications approved by an Architect, the applicable
Governmental Authority and, if requested, Lender and (B) certification setting forth a
reasonable estimate of the cost of completing the Restoration Work and time schedule
therefor;

Jdii)  the Restoration Work can be completed prior to the earlier of
(A) one year pried o the Maturity Date and (B) the date occurring six (6) months after the
date of the casualty or Taking;

(iv)  in Lender’s sole judgment, there are sufficient proceeds of business
interruption, rent insurance.or.cash available to pay the Debt through the completion of
the Restoration Work and any réasonable period thereafter for leasing the Property; and

(v)  Botrower provides substantiation requested by and satisfactory to
Lender with respect to:

(1)  the feasibility and reasonabiliiy o the schedule and costs;

(2)  the restoration of the Property resuiing.in an economically viable project
at least equivalent to the quality and character of the Property imme<diately prior to the casualty;

(3)  the projected income and cash flow of the Property after the restoration
being at least equivalent to the levels prior to the casualty;

(4)  the sufficiency of the Net Proceeds to complete the Restoration Work
during all phases of such work; and

{(5)  this Mortgage remaining a first priority lien on the Property.

(vi)  inthe event of a casualty, not more than thirty percent (30%) of the
reasonably estimated fair market value of the Property is damaged or destroyed and, with
respect to a Taking, not more than fifteen percent (15%) of the Premises has been taken
and Lender determines that following restoration of the Property, the Property will have
adequate ingress and egress,

(c) If the cost of the Restoration Work exceeds the Net Proceeds, Borrower

shall deliver to Lender either: (i) cash collateral; (ii) an unconditional, irrevocable, transferable
letter of credit in form, substance, amount and issued by a bank acceptable to Lender or (iii) a
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completion bond in form, substance, amount and issued by a surety company acceptable to
Lender.

(d)  Borrower agrees with Lender that all fees, costs and expenses (including
without limitation, all reasonable attorneys® fees, engineers’ fees, architects’ fees, insurance
consultants’ fees, title endorsements and all disbursements) incurred by Lender in connection
with the restoration of the Property, reviewing and monitoring the restoration and verifying
compliance with this Article II1 shall constitute a part of the cost of Restoration Work and shall
be paid by Borrower.

Qection 3.4. Disbursement of Net Proceeds.

(1)) Any Net Proceeds to be used to pay the cost of Restoration Work pursuant
to Sections 3.2 or-3.2 hereof shall be held by Lender and shall be paid out from time to time to
Borrower as the wotk progresses (less any cost to Lender of recovering and paying out such
proceeds, including reasensble attorneys’ fees and costs allocable to inspecting the work and the
plans and specifications tierefor), subject to each of the following conditions:

(b)  Each request-iur payment shall be made on not less than ten (10} Business
Days prior notice to Lender and shall-be accompanied by a certificate of an Architect stating
(i) that all of the Restoration Work <tinpleted has been performed in compliance with the
approved plans and specifications, (if) thai-the sum is justly due, or is required to reimburse
Borrower for payments justly made, to the goniractor, subcontractors, materialmen, laborers,
engineers, architects or other Persons rendering services or materials for the Restoration Work
(giving a brief description of such services and twaterials), and (iii) that the undisbursed Net
Proceeds are sufficient to complete the Restoration Work: provided, however, that Lender shall
not be obligated to disburse such funds if Lender reasorab (v determines that Borrower shall not
be in compliance with conditions set forth in Section 3.3 (b) fic sof. Additionally, each request
for payment shall contain a statement signed by Borrower approving both the Restoration Work
performed to date and the Restoration Work covered by the request for nayment in question. As
to any personal property covered by the request for payment, Lendor-shall be furnished with
satisfactory evidence of payment therefor and such further evidence satisfactory to assure Lender
of its valid first lien on the personal property.

(c)  Fach request for payment shall be accompanied by lien waivers covering
that part of the Restoration Work for which payment or reimbursement is being requested and, if
required by Lender, a search prepared by a title company, or by other evidence satistactory to
Lender indicating that no mechanics’ or other liens or title retention instruments have been filed
in connection with such Restoration Work.

(d)  Proceeds shall not be disbursed more frequently than once every
thirty (30) days.

(e) Until such time as the Restoration Work has been completed and Lender
shall have received copies of any and all final certificates of occupancy or other Licenses
required to comply with all Legal Requirements, Lender shall be entitled to retain up to ten
percent (10%) of the cost of the Restoration Work (the “Retention Amount™). Borrower hereby
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covenants diligently to seck to obtain all Licenses. Provided no Event of Default shall exist,
promptly after the completion of the Restoration Work and delivery of such Licenses to Lender,
Lender shall pay the Retention Amount to Borrower. Any excess Net Proceeds remaining after
the completion of the Restoration Work shall, so long as no Event of Default exists, be remitted
to Borrower.

(H The application or release by Lender of any proceeds shall not cure or
waive any default or Event of Default.

(z)  If Borrower (i) shall fail promptly to submit to Lender for approval plans
and specifications for the Restoration Work approved by the Architect and by all Governmental
Authorities whess approval is required, (ii) shall fail to promptly commence such Restoration
Work after obta’ning all approvals, (iii) shall fail to diligently prosecute such Restoration Work
to completion, or'(v)shall fail in any other respect to comply with its Restoration Work
obligations under Section-3.3 and this Section 3.4, then Lender, or any receiver of the Property,
upon five (5) days prior Aotice to Borrower (except in the event of emergency in which case no
notice shall be required), shajl-have the right but not the obligation to perform or cause to be
performed such Restoration Wak, and may take such other steps as it deems advisable.
Borrower hereby waives any claim, 'other than for gross negligence or willful misconduct,
against Lender and any receiver arisizig)out of any act or omission of Lender or such receiver

pursuant hereto.

Section 3.5, Builders” Risk. During the period of any new construction on the
Premises, Borrower shall maintain a so-called “Bulider’s All-Risk Completed Value” or “Course
of Construction” insurance policy in non-reporting form for any improvements under
construction, including, without limitation, for demoliticn-and increased cost of construction or
renovation, in an amount equal to 100% of the estimated replacement cost value on the date of
completion, including “soft cost” coverage. Borrower” shall also maintain Worker’s
Compensation Insurance, covering all Persons engaged in such-Consiruction, in an amount at
least equal to the minimum required by Legal Requirements. Ir.addition, each contractor and
subcontractor shall be required to provide Lender with a certificate of sisurance for (i) Worker’s
Compensation Insurance covering all Persons engaged by the contractor oi subcontractor in the
construction in an amount at least equal to the minimum required by Lega! Requirements, and
(ii) general liability insurance showing minimum limits of at least $5,600,060, including
coverage for products and completed operations. Borrower shall cause each zontractor and
subcontractor to cover Borrower and Lender as an additional insured under such liabiiity policy
and to indemnify and hold Borrower and Lender harmless from and against any and all claims,
damages, losses, liabilities, costs and expenses arising out of, relating to or otherwise in
connection with its performance of such construction.

Section 3.6.  Application of Net Proceeds. Except if the Net Proceeds are
applied to the repair and restoration of the Property in accordance with this Article II1, Lender
shall have the option, in its discretion, and without regard to the adequacy of its security, to apply
all or any part of the proceeds it may receive pursuant to Article 11, in such order and amounts as
Lender shall elect, to any one or more of the following: (i) the payment of the Debt in
accordance with the provisions of the Note, (ii) the cure of any default or Event of Default or
(iii) the reimbursement of the costs and expenses of Lender in connection with the recovery of

21



0435832083 Page: 32 of 74

UNOFFICIAL COPY

the proceeds. All amounts deposited with Lender pursuant to Article IT hereof or this Article III,
until expended or applied as provided herein, may be commingled with the general funds of
Lender and shall constitute additional security for the payment of the Debt and performance of
all of Borrower’s obligations under the Loan Documents. Lender makes no representation or
warranty as to the rate or amount of interest, if any, which may accrue on any proceeds deposited
by Lender in any bank or other financial institution and shall have no liability in connection
therewith. Lender shall not be deemed a trustee or other fiduciary with respect to any amounts
received or held by it pursuant to Article I or this Article III.

Section 3.7.  OREA Provisions. In the event of a casualty or Taking with regard
to the Propeiiv, Borrower further covenants and agrees that:

@) Lender may elect to vote in place and stead of Borrower with respect to all
matters of repairard restoration of the same, and with respect to the disposition of insurance,
under the terms of and 2s provided in the QREA,

{(b)  Ir-urder to effectuate the foregoing, Borrower hereby irrevocably appoints
Lender as Borrower’s attoinsy<in fact so to act with respect to said right to vote, which
appointment as attorney in fact is kereby coupled with an interest.

(c)  Borrower will nizxe all advances as required by the OREA for repair and
restoration due to inadequacy of insurarics proceeds. Lender may, but need not, make advances
to Borrower for such repair and restoration axd the same shall be secured by this Mortgage. If
Lender makes such advances, Borrower will <xecute, acknowledge deliver and record at
Borrower’s expense, such documents as Lendacr may reasonably require evidencing such
advances and securing repayment thereot to Lender by Forrower.

(d) In the event Borrower receives any fuuds, including, but not limited to,
insurance proceeds arising from damage to the Building, the Total Parcel or the Property,
whether from casualty or otherwise, Borrower, to the extent it iz 2ntitled to any funds, shall
assign any such funds to Lender for application to the debt secured neizby.

(¢)  In the event of a distribution of any hazard insurance proceeds in lieu of
restoration or repair following a loss to the Building, the Total Parcel or the-rGnerty, whether
from casualty or otherwise, Borrower shall assign any such funds to Lender for apriication to the

indebtedness secured by this Mortgage in accordance with the terms and conditions herein.

ARTICLE 1V.

TAXES; RESERVES

Section4.1.  Payment of Taxes. Borrower shall pay or cause to be paid in a
timely fashion all taxes, assessments, water rates and sewer rents, now or hereafter levied,
assessed or imposed against the Property (collectively “Taxes™) and all ground rents, utility
charges, maintenance charges, governmental impositions, excises, levies, fees, licenses and
charges which may be or become a lien or charge against the Property (including, without
limitation, charges for any easements, vault charges and license fees for the use of vaults, chutes
and similar areas adjoining the Property), now or hereafter levied, imposed or assessed against
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the Property (the “Other Charges™). Borrower shall furnish to Lender or its agent or designee
receipts for the payment of the Taxes and Other Charges prior to the date the same shall become
delinquent and at any time upon Lender’s request.

Section 4.2,  Right to Contest. After prior written notice to Lender, Borrower
shall have the right, at its sole expense, to contest by appropriate legal proceedings, promptly
initiated and diligently conducted in good faith, the validity, amount or application, in whole or
in part, of any of the Taxes or Other Charges, provided that:

(a) no Bvent of Default exists;

(b} such proceeding shall suspend the collection of the Taxes or Other
Charges from Botrower and from the Property and no portion of the Property or interest therein
shall be in danget 6t being sold, forfeited, terminated, canceled or lost;

(¢}  sueit proceeding shall be permitted under and conducted in accordance
with the provisions of ary other instrument or agreement to which Borrower is bound or to
which the Property or Borrovier is-subject and shall not constitute a default thereunder;

(d)  Borrower shall have furnished such security as may be required in the
proceeding or by Lender to insure the/payment of any such Taxes or Other Charges, together
with all interest and penalties thereon ot;-ifnot required, Borrower shall have set aside adequate
reserves for the payment of the Taxes or GtherCharges, together with all interest and penalties
thereon.

Upon completion of any contest, Borrower ehail, immediately pay any amount due, and
deliver to Lender proof of the completion of the coniest and payment of the amount due,
whereupon Lender shall return any security deposited-with Lender. Borrower shall deliver
copies of all notices relating to any Taxes and Other Charges sovered by this Article IV to
Lender.

Section 4.3. Reserve Account,

(a)  On each Payment Date, Borrower shall deposit with Lender (or its
servicer) a sum equal to (i) one-twelfth of the aggregale annual amount which would be
sufficient to pay the Taxes and (ii) one-twelfth of the aggregate of the current annaal insurance
premiums for all insurance required by the terms of this Mortgage (other than stch policies
which are maintained and paid in accordance with the OREA). The monthly deposits described
in (i) and (ii) above, together with any reserves established pursuant to the Reserve Agreement,
are hereinafter referred to, collectively, as the “Reserves” and all amounts held by, or to be held
by Lender under this Article IV are hereinafter collectively referred to as the “Reserve Account”.
In addition, on the date hereof, Borrower shall pay to Lender for deposit nto the Reserve
Account an amount which, when added to the Reserves subsequently required to be deposited
with Lender hereunder, will result in there being sufficient amounts in the Reserve Account to
pay the next due installments of Taxes and insurance premiums. The determination of the
amount of the Reserves and the fractional part thereof to be deposited with Lender shall be made
by Lender in its reasonable discretion.
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(b)  Application of Reserves. So long as no Event of Default exists, to the
extent of amounts on deposit in the Reserve Account, Lender shall apply the Reserve Account to
payments of Taxes and insurance premiums required to be made by Borrower herein. Borrower
shall be responsible for ensuring the receipt by Lender (or any servicer or other party Lender
designates), at least thirty (30) days prior to the respective due date for payment thereof, of all
bills, invoices and statements for all Taxes and insurance premiums. In making any payment
from the Reserve Account, Lender shall be entitled to rely on any bill, statement or estimate
obtained from the appropriate public office or insurance company or agent without any ngquiry
into the accuracy of such bill, statement or estimate nor the validity, enforceability or
contestability of any tax, assessment, valuation, sale, forfeiture, tax lien, title or claim thereof.

‘) Security Inferest. Borrower hereby grants to Lender a lien on and security
interest in all Reserves now or hereafter in the Reserve Account, and such Reserve Account shall
constitute additional security for the Debt until expended or applied as above provided. Upon
the occurrence of an-Svent of Default, Lender may apply any sums then present in the Reserve
Account to the payment of the following items in any order and amount, in its sole discretion:
(i) Taxes and Other Charges:ii) insurance premiums; (iii) any other advance or payment made
by Lender to preserve and profect the Property or the lien of this Mortgage, (iv) the Debt and
(v) any other sum payable to Lendr by Borrower under any Loan Document.

(d) Reserve Account Balances. If the amount of the Reserve Account shall
exceed the amounts due for Taxes and irsarance premiums pursuant to this Article IV, Lender
shall, in its discretion, return any excess to Borrower or credit such excess against future
payments to be made to the Reserve Account. [n #llocating such excess, Lender may deal with
the Person shown on the records of Lender to be the owner of the Property. If the Reserve
Account is not sufficient to pay the items set forth in Section 4.1, Borrower shall promptly pay to
Lender, upon demand, an amount which Lender shall estimate as sufficient to make up such
deficiency.

(e)  Right to Make Advances. If Borrower shali- fail to pay any Taxes ot
insurance premiums in accordance with this Article and is not ¢ontésting such charges in
accordance with the terms hereof, then Lender shall have the right, bui not the obligation, to
advance such Taxes or insurance premiums. Borrower shall repay Lencer, on demand, any
amount so advanced by Lender, with interest thereon at the Default Rate fromi tie date of the
advance to the date of repayment.

(H) Limitation of Liability. Lender’s acceptance of Reserves shall not impose
any responsibility on Lender beyond the payment of Taxes and insurance premiums for which
the Reserves were paid into the Reserve Account following Lender’s receipt of bills, invoices or
statements therefor in accordance with the terms of this Mortgage. Upon assignment of this
Mortgage by Lender, any funds in the Reserve Account shall be paid over to the assignee and
Lender shall thereupon be completely released from all liability with respect thereto.

(g)  Additional Reserves. If there is a default or Event of Default hereunder,
or if Lender deems it prudent to require additional Reserves during the term of the Loan, Lender
shall have the right to require Borrower to deposit additional Reserves with Lender on each
Payment Date, provided however that Lender shall provide 1o Borrower written notice of such
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requirement for additional Reserves together with any documentations or basis for the
calculations of such amount. Borrower shall commence paying such additional Reserves on the
next Payment Date after receipt of such notice. All such Reserves, and the rights and obligations
of Lender and Borrower in connection therewith, shall be governed by this Article [V and the
Reserve Agreement.

(h)y  Miscellaneous. Unless expressly required by applicable law, no Reserves
shall be deemed to be escrow or trust funds and the Reserves may, at Lender’s discretion, be held
in a separate account or be commingled with the general funds of Lender. No earnings or
interest on the Reserve Account shall be payable to Borrower.

ARTICLE V.

MANAGEMENT

Section 5.4./ Management. If the Property is not managed by Borrower, it shall
be managed either by anAffiliate of Borrower or professional property management company
reasonably acceptable to Lender” The Property shall be managed in accordance with generally
accepted management practices for properties of similar type and class in the vicinity of the
Property. Management by an Affiliatz"or a professional property management company shall be
pursuant to a written agreement approved by and collaterally assigned to Lender. In no event
shall any manager be removed or replaced o the terms of any management agreement modified
or amended without the prior written consent of Lender. In the event of default by Borrower
hereunder or by the manager under any managergent contract then in effect, which default is not
cured within any applicable grace or cure period, 1 ¢énder shall have the right to terminate, or to
direct Borrower to terminate, such management corrach-upon thirty (30) days” notice and to
retain, or to direct Borrower to retain, a new managemenc 2g2nt approved by Lender.

ARTICLE VL

LEASES AND RENTS
Section 6.1.  Assignment.

(a)  Borrower does hereby bargain, transfer, pledge, convey,sell, assign and
set over unto Lender, all Leases and Rents. This assignment of Leases and Rents {s an absolute,
unconditional and present assignment from Borrower 10 Lender and not an assignment for
security.

The exercise by Lender of any of its rights or remedies pursuant to this Section 6.1 shall
not be deemed to make Lender a mortgagee-in-possession.

(b) So long as no Event of Default shall exist hereunder, Borrower shall have
a revocable license to take all actions with respect to all Leases, present and future, subject to the
terms of this Mortgage and the Assignment. The existence or exercise of Borrower’s revocable
license 1o collect Rent shall not operate to subordinate this assignment to any subsequent
assignment. This assignment shall be fully operative without any further action on the part of
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any Person. Upon the occurrence of an Event of Default hereunder, Lender shall be entitled to
all Rents, whether or not Lender takes possession of the Property.

(¢)  Borrower agrees to deliver to Lender within ten (10) days after Lender’s
request a complete list of the Leases, certified pursuant to an Officer’s Certificate stating the
demised premises, the names of the Lessees, the Rent payable under the Leases, the date to
which such Rents have been paid, the terms of the Leases, the dates of occupancy, the dates of
expiration, any Rent concessions, work obligations or other inducements granted to the Lessees,
and any renewal options. Borrower shall also deliver on demand a copy of any Lease not
previously delivered to Lender.

«d)  Upon the occurrence of an Event of Default, the license granted
hereinabove autsmatically shall terminate without notice to Borrower, and Lender or a receiver
may thereupon or.t ~ny time thereafter (i) enter upon the Property, and collect, retain and apply
the Rents toward paymert of the Debt in such priority and proportions as Lender in its discretion
shall deem proper, (ii) dispossess by the usual summary proceedings any lessee defaulting in
making any payment due-under-any Lease or sublease or defaulting in the performance of any of
its other obligations under its Lease or sublease, (iii) let the Premises, the Improvements or any
portion thereof and (iv) perform suen other acts as Lender is entitled to perform hereunder or that
Borrower is entitled to perform as landiord under any Lease. This assignment and grant shall
continue in effect untl the entire amount of the Debt shall be paid in full and all of the
obligations shall be fully performed in dccordance with this Mortgage and the other Loan
Documents. The execution of this Mortgage constitutes and evidences the irrevocable consent of
Borrower to the entry upon and taking possession of the Premises, the Improvements and the
Equipment by Lender.

(¢)  In addition to the rights which® Lender may have herein, upon the
occurrence of any Event of Default, Lender, at its option, may require Borrower to (i) pay
monthly in advance to Lender, or any receiver appointed to-eollect the Rents, the fair and
reasonable rental value for the use and occupation of such part of theProperty as may be in the
possession of Borrower and (ii) vacate and surrender possession of the Froperty to Lender or to
such receiver; and in default thereof, Borrower may be evicted by summary proceedings or
otherwise.

Section 6.2, Leases.

(a)  All new leases and lease renewals shall, regardless of whether Lender’s
approval is required,

(A)  be arm’s-length transactions on commercially reasonable
terms;

(B)  be for actual occupancy by the tenant thereunder;

(C)  contain prevailing market rental rates, terms and
conditions;
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(D)  be fully subordinated to this Mortgage and provide for
attornment to Lender, if it becomes a successor landlord;

(E) in the case of new Leases, be written on the form of Lease
approved by Lender without material revision (unless required by law or as
approved by Lender); and

(F)  not permit the tenant to “go dark” or otherwise stop
operating, not contain termination rights other than for landlord default, or major
casualty or Taking, and not permit the lease to be contingent upon the operation
or existence of another tenant at the Property.

Lender’s written consent shall be required for each new Lease prior to its execution if the
Lease is for space/1v excess of five thousand (5,000) square feet or is for a term exceeding five
(5) years (including i extensions and renewal options); provided, however, that consent shall be
required in all instances i an Event of Default shall exist. If Lender’s consent is required
hereunder, Borrower skall submit to Lender a description of the economic terms to be
incorporated in the Lease ircluding, without limitation, the minimum rental per square foot,
additional rental items, any expénse stop, rental escalators, rent credits, abatements and
concessions, tenant finish allowances -security deposit amounts, term, renewal rights and options
for additional space. Lender’s conseni % the economic terms and to any changes in the approved
standard lease shall not be unreasonably withheld or delayed. Promptly upon the execution of
each Lease or renewal, Borrower shall deilver a copy thereof, together with all related
documentation, to Lender.

(b)  Borrower shall observe and periorm all the obligations imposed upon the
lessor under the Leases and pursuant to applicable Legal Requirements. Borrower shall not,
without the prior written consent of Lender: (i) accept Rents {exclusive of security deposits) for
more than one menth in advance, (ii) do or permit anything to-impair the value of the Leases as
security for the Debt; (iii) amend or modify any Lease, except. as permitted under this
Section 6.2; (iv) enter into any Lease not in conformity with Section .2 {a); (v) take or omit to
take any action or exercise any right or option which would permit the tet.ant under any Lease to
cancel or terminate said Lease or accept the surrender or assignment of any Lease; (vi) permit
any Lease to become subordinate to any Lien other than the lien of this Morigage; (vii) further
pledge, transfer, morigage or otherwise encumber or assign the Leases or future payments of
Rents except if expressly permitted by this Mortgage (viii) cancel or terminate any 1 <ase (other
than for non-payment of rent or any other material default thereunder); or (ix) discount, release,
waive, compromise or otherwise discharge any Rents payable or other obligations under the
Leases. However, Borrower may take any of the actions described in subsections (viii) and (ix)
so long as such actions are taken by Borrower in the ordinary course of business and are
consistent with sound customary leasing and management practices for similar properties and
prompt notice thereof is given to Lender.

(c)  Upon the occurrence of an Event of Default, whether before or after the
whole principal sum secured hereby is declared to be immediately due or whether before or after
the institution of legal proceedings to foreclose this Mortgage, Lender shall have, and Borrower
hereby gives and grants to Lender, the right, power and authority to make and enter into Leases
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with respect to the Property for such rents and for such periods of occupancy and upon such
other terms and conditions as Lender determines in its sole discretion with like effect as if such
Leases had been made by Borrower as the owner in fee simple of the Property free and clear of
any conditions or limitations established by this Mortgage. Borrower expressly acknowledges
and agrees that the term of such Lease may extend beyond the Maturity Date of the Loan or any
foreclosure sale of the Property. In furtherance of the rights granted Lender under
Section 6.1 (d) hereof and this Section 6.2 (c), Borrower hereby irrevocably appoints Lender and
any receiver of the Property as the attorneys-in-fact of Borrower coupled with an interest. In
connection with any action taken by Lender or any receiver of the Property pursuant to this
Article, Lender or any receiver of the Property shall not be liable for any loss sustained by
Borrower resualting from any failure to let the Property. or from any other act or omission of
Lender or any Teceiver of the Property in managing the Property, nor shall Lender or any
receiver of the Pronarty be obligated to perform or discharge any obligation, duty or liability
under any Lease.

(d) Al geeurity deposits of lessees, whether held in cash or any other form,
shall be treated by Borrower s, trust funds, shall not be commingled with any other funds of
Borrower and, if cash, shall be.aeposited by Borrower at a bank or other financial institution
reasonably satisfactory to Lender. Any bond or other instrument which Borrower is permitted to
nold in lieu of cash security deposits vader applicable Legal Requirements shall be maintained in
full force and effect unless replaced by sash deposits as hereinabove described and shall be
issued by a financial institution reasonably <atisfactory to Lender. The bond or other instrument
shall, if permitted pursuant to Legal Requiremnts, at Lender’s option, name Lender as payee or
beneficiary thereunder or be fully assignable 10 Lender and shall otherwise be reasonably
satisfactory to Lender.

ARTICLE VIL

MAINTENANCE AND REPAIR

Seetion 7.1, Maintenance and Repair of the Property, Alterations; Replacement
of Equipment. Borrower hereby covenants and agrees that:

(a)  Borrower shall (i) maintain the Property and the sidewdiks and curbs
adjoining the Property in good repair and shall keep the same in good, safé and insurable
condition and in compliance with all existing and future applicable Legal Requirements,
(i) promptly make all repairs and replacements to the Property, interior and exterior, structural
and nonstructural, ordinary and extraordinary, unforeseen and foresecen, and maintain the
Property in a manner appropriate for similar buildings for their present uses, (iit) not commit or
suffer to be committed any waste of the Property or do or suffer to be done anything which will
increase the risk of fire or other hazard to the Property or otherwise impair the value thereof and
(iv) not abandon the Property. Borrower shall keep the sidewalks, vaults, gutters and curbs
comprising, in front of or adjacent to, the Property, clean and free from dirt, snow, ice, rubbish
and obstructions. All repairs and replacements made by Borrower shall (i) be made with first-
class materials, in a good and workmanlike manner, (ii) be equal or better in quality and class to
the original work, (iii) comply with all applicable Legal Requirements and Insurance
Requirements and (iv) be at Borrower’s sole expense.

28



0435832083 Page: 39 of 74

UNOFFICIAL COPY

(by  Borrower shall not demolish, remove, construct, and, except as expressly
provided in Article [II hereof, restore or alter the Property or any portion thereof, nor consent to
or permit any of the foregoing, without Lender’s prior written consent in each instance, which
consent may be given or withheld in Lender’s discretion. Notwithstanding the foregoing,
Lender’s consent shall not be required with respect to nonstructural, interior alterations involving
less than Two Hundred Fifty Thousand Dollars ($250,000.00) to complete, as evidenced by an
Officer’s Certificate delivered to Lender prior to the commencement of such alteration.

(¢c)  Notwithstanding the provisions of this Mortgage to the contrary, Borrower
shall have the right, at any time and from time to time, to remove and dispose of Equipment
which may Jiave become obsolete or unfit for use or which is no longer useful in the
management, operation or maintenance of the Property. Borrower shall promptly replace any
such Equipment sc disposed of or removed with other Equipment of at least equal quality, value,
serviceability and nse. free of supertor title, liens and claims. However, if by reason of
technological or other-developments in the operation and maintenance of buildings of the general
character of any Improvement, replacement of the Equipment so removed or disposed of is not
necessary or desirable for the-proper management, operation or maintenance of the Property,
Borrower shall not be requirea-io1eplace the same.

ARTICLE VIIL

TRANSFER OR ENCUMBRANCE OF THE PROPERTY

Section 8.1.  No Transfer/Encuinbrance. Without the prior written consent of
Lender, Borrower agrees that it shall not Transfer, ar agree to Transfer, all or any portion of the
Property or any interest therein. For purposes of the pracading sentence, the following shall be
prohibited:

(A}  an installment sale agreewsent wherein Borrower agrees to
sell the Property or any part thereof for a price to be paid in installments;

(B) an agreement by Borrower leasing ‘all or a substantial
portion of the Property for other than actual occupancy ya space tenant
thereunder;

(C)  a sale, assignment or other transfer of, or the zrant of a
security interest in, Borrower’s right, title and interest in and to any Leases or any
Rents;

(D)  subjecting the Property to a condominium regime or
transferring the Property to a cooperative corporation or similar association;

(E)  any merger or consolidation involving Borrower,

(F)  any voluntary or involuntary sale, convevance, transfer,
pledge or encumbrance of a majority of the beneficial interests in Borrower or any
general partner or managing member (or if no managing member, any member) of
Borrower, whether occurring in one or a series of transactions; and
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(G) any Transfer by WILLIAM A, MAROVITZ AND
JOSEPH KHOSHABE (collectively, the “Original Principals”™) of any of its
interest in Borrower or the general partner or member of Borrower, if applicable.

Section 8.2.  Permitted Transfers. Notwithstanding the foregoing, the following
shall not be deemed to be Transfers hereunder:

(i) transfer by devise or descent or by operation of law upon the death
of a member, general partner or stockholder of Borrower or any member or general
partner thereof, if (A) written notice of any transfer pursuant to this clause (1) is given to
Lende{ together with such documents relating to the transfer as Lender may reasonably
require, (B) control over the management and operation of the Property is retained by the
Original Principals at all times prior to the death or legal incapacity of all the Original
Principals-ans is thereafter assumed by Persons who are acceptable in all respects to
Lender in its =01z-and absolute discretion, (C) no such transfer by any of the Original
Principals will relezse the respective estate from any liability as a guarantor, and (D) no
such transfer, death or.other event has any adverse effect either on the Single Purpose
Entity status of Borrow<r-ur on the status of Borrower as a continuing legal entity liable
for the payment of the Debt/and the performance of all other obligations secured hereby,

(i)  an inter vivoy or testamentary transfer of all or any portion of the
ownership interest in Borrower to oix or more family members of Original Principals or
a trust in which all of the beneficial interést is held by one or more family members of
Original Principals or a partnership, limiied liability company, corporation or other legal
entity in which a majority of the capital and orofits interests are held by one or more
family members of Original Principals, provided that any inter vivos transfer of all or any
portion of the Property or any inter vivos transfer or issuance of capital stock (or other
ownership interests) in Borrower is made in connection ‘with Original Principals’ bona
fide, good faith estate planning and that the Person(s)with_Control of Borrower or the
management of the Property are (A} the same Person(s) ‘whe had such Control and
management rights immediately prior to the transfer in quesiion, or (B) reasonably
acceptable to Lender; and

(i)  if Borrower is a limited or general partnership-et iimited liability
company, a transfer of the limited partnership or non-managing membeiship interest in
Borrower, unless such interest would, or together with all other direct or inaire<t interests
in Borrower which were previously transferred, aggregate 49% or more of the partnership
or membership, as applicable, interest in Borrower or would result in any Person who, as
of the date hereof, did not own, directly or indirectly, 49% or more of the partnership or
membership, as applicable, interest in Borrower, owning, directly or indirectly, 49% or
more of the partnership or membership, as applicable, interest in Borrower or a transfer
of any legal or beneficial interest in any general partner or managing member, as
applicable, of Borrower unless such interest would, or together with all other direct or
indirect interest in the general partner or managing member, as applicable, of Borrower
which were previously transferred, aggregate 49% or more of the legal or beneficial
interest in the general partner or managing member, as applicable, of Borrower (or result
in a change in control of the management of the general partner or managing member, as
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applicable, from the individuals exercising such control immediately prior to the
conveyance or other disposition of such legal or beneficial interest). As used herein,
“family members” shall include spouses, children and grandchildren and any lineal
descendants.

Section 8.3.  Conditions to Consent. Lender reserves the right to condition its
consent to any sale, conveyance, mortgage, grant, bargain, encumbrance, pledge, assignment or
other transfer under this Article VIII upon (a) its receipt of all information regarding the
proposed transferee which Lender deems necessary to underwrite the credit-worthiness and
managerial expertise of the proposed transferee at least sixty (60) days prior to the proposed
Transfer, (b>L.ender’s receipt of an assumption fee equal to one percent (1%) of the outstanding
principal balapce of the Debt, (c) payment of all costs, fees and expenses of Lender and its
counsel in cornection with the Transfer, (d) execution and delivery of Lender’s form of
assumption agrseément, indemnities, guaranties, ratifications, financing statements, note
modifications, opinietis‘and all other agreements required by Lender, (e) delivery of all title,
casualty, liability and otlie! insurance policies, endorsements and certificates required by Lender,
and (f) satisfaction of such other conditions as Lender shall determine in its sole discretion. No
request for consent will be entériained by Lender if the Loan is in default or if the Transfer is to
occur within sixty (60} days of fany contemplated sale of the Loan by Lender, whether in
connection with a securitization or otherwise. Any approval or denial of consent to a Transfer
prohibited under this Article VIII shall tie in the sole and absolute discretion of Lender.

ARTICLE IX.

BOOKS AND RECORDS; REPCRTING REQUIREMENTS

Section 9.1.  Estoppel Certificates.

(a)  Borrower shall at its own expense, within filteen (15) days after request by
Lender, furnish Lender with a statement, duly acknowledged and certified, setting forth (a) the
amount of the original principal amount of the Note, and the unpei#-principal amount of the
Note, (b) the rate of interest of the Note, (c) the date payments of interest and/or principal were
last paid, (d) any offsets or defenses to the payment of the Debt, and if any are a'leged, the nature
thereof, (e) that the Note, this Mortgage and the other Loan Documents have-iict been modified
or if modified, giving particulars of such modification and (f) that no default or Lvent of Default
exists pursuant to the Note or this Mortgage or any event or circumstance which, with the giving
of notice or the passage of time, or both, would constitute a default or Event of Default
hereunder, or if such default, Event of Default, event or circumstance exists, the nature thereof,
the period of time it has existed, and the action being taken to remedy such default, Event of
Default, event or circumstance.

(b)  Borrower shall at its own expense, within fifteen (15) days after request by
Lender, furnish Lender with a statement (i) that the OREA has not been modified and remains in
full force and effect, and (ii) that no default exists pursuant to the OREA or any event or
circumstance which, with the giving of notice or the passage of time, or both, would constitute a
default thereunder, or if such default, event or circumstance exists, the nature thereof, and the
period of time it has existed.
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Section 9.2.  Financial Statements and Books and Records. Borrower shall keep
accurate books and records of account of the Property and its own financial affairs sufficient to
permit the preparation of financial statements therefrom in accordance with generally accepted
accounting principles. Lender and its duly authorized representatives, agents, and employees
shall have the right to examine, copy and audit Borrower’s records and books of account at all
reasonable times and, except during an emergency or following the occurrence and during the
continuance of an Event of Default, upon reasonable advance written notice. Borrower shall
provide to Lender the following financial statements and information, all of which must be
certified to Lender as being true and correct by Borrower or the entity to which they pertain and,
if financial statements, be compiled in accordance with generally accepted accounting principles
consistently spplied, and be in form and substance acceptable to Lender:

(4) > . during the first tweive (12) months of the Loan, promptly upon written
request, operating’ statements for the Property for the immediately preceding twelve month
period and a rent roll ¥o¢.the preceding month;

(b)  copies of all tax returns filed by Borrower, within thirty (30) days after the
date of filing;

(c)  annually, within-sixty (60) days after the end of each calendar year,
operating statements for the Property i0i the immediately preceding twelve (12) month period
and a rent roll for the Property containing('ic name of each tenant, the space occupied by such
tenant, the lease commencement date and expication date, security deposit, rent, additional rent,
arrearages, and such other information as may cusiomarily be reflected thereon or reasonably
requested by Lender;

(d)  annual financial statements for Boirower within ninety (90) days after the
end of each fiscal year and, upon Lender’s request, financial statements from each indemnitor
and guarantor under the Loan; and

(e)  such other information with respect to the *roperty, Borrower, the
principals, members or general partners of Borrower, as applicable, and vach indemnitor and
guarantor under any indemnity or guaranty executed in connection with the Note secured hereby
which may be requested from time to time by Lender, within a reasonabic uime after the
applicable request.

In the event Borrower fails to supply any of the financial information as and when
required in items (a) through (e) above or, upon the occurrence of an Event of Default, Lender, in
addition to any other rights and remedies contained herein, shall have the right (but no
obligation) to make or cause to be made such inspections of the Property and such audits of
Borrower and/or the Property as Lender shall determine, in its sole discretion, by such Person(s)
as Lender deems appropriate. Borrower agrees to pay or to reimburse Lender for any reasonable
expense incurred therefor and further agrees to provide and/or make available all necessary
information and personnel and to otherwise cooperate in connection with any such inspection or
audit. If Borrower fails to pay or reimburse Lender within ten (10) days of a request by Lender
therefor, the amounts so owed shall be added to the Debt and shall accrue interest at the Default
Rate.
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ARTICLE X.

SECURITY AGREEMENT; FIXTURE FILING

Section 10.1. Security Agreement.

(a)  This Mortgage is both a real property mortgage and a “security
agreement” within the meaning of the UCC. The Property includes both real and personal
property and all other rights and interests, whether tangible or intangible in nature, of Borrower
in the Property. This Mortgage is filed as a fixture {iling and covers goods which are or are 1o
become fixtuies on the Property. Borrower by executing and delivering this Mortgage has
granted to Lendar, as security for the Debt, a security interest in the Property to the full extent
that the Property may be subject to the UCC (said portion of the Property so subject to the UCC
being called in this Section 10.1 the “Collateral”). If an Event of Default shall occur, Lender, in
addition to any oth¢r rights and remedies which it may have, shall have and may exercise
immediately and without demand, any and all rights and remedies granted to a secured party
upon default under the UCC, including, without limiting the generality of the foregoing, the right
to take possession of the Collatcral or any part thereof, and to take such other measures as
Lender may deem necessary for the care, protection and preservation of the Collateral. Upon
request or demand of Lender following an Event of Default, Borrower shall, at its expense,
assemble the Collateral and make it available to Lender at a convenient place acceptable to
Lender, Borrower shall pay to Lender oi demand any and all expenses, including reasonable
legal expenses and attorneys’ fees, incurred or pud by Lender in protecting its interest in the
Collateral and in enforcing its rights hereunder with respect to the Collateral. Any disposition
pursuant to the UCC of so much of the Collateral as/nay constitute personal property shall be
considered commercially reasonable if made pursuant to-apublic sale which is advertised at least
twice in a newspaper in which sheriff’s sales are advertised-in the county where the Premises is
located. Any notice of sale, disposition or other intended acuon by Lender with respect to the
Collateral given to Borrower in accordance with the provisions nereof at least ten (10) days prior
to such action, shall constitute reasonable notice to Borrower. The jiroceeds of any disposition
of the Collateral, or any part thereof, may be applied by Lender to {ne payment of the Debt in
such priority and proportions as Lender in its discretion shall deem proper. It is not necessary
that the Collateral be present at any disposition thereof. Lender shall have 1o obligation to
clean-up or otherwise prepare the Collateral for disposition.

(b)  The mention in a financing statement filed in the recoids. normally
pertaining to personal property of any portion of the Property shall not derogate from or impair
in any manner the intention of this Mortgage. Lender hereby declares that all items of Collateral
are part of the real property encumbered hereby to the fullest extent permitted by law, regardless
of whether any such item is physically attached to the Improvements or whether serial numbers
are used for the better identification of certain items. Specifically, the mention in any such
financing statement of any items included in the Property shall not be construed to alter, impair
or impugn any rights of Lender as determined by this Mortgage or the priority of Lender’s lien
upon and security interest in the Property in the event that notice of Lender’s priority of interest
as to any portion of the Property is required to be filed in accordance with the UCC to be
effective against or take priority over the interest of any particular class of persons, including the
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federal government or any subdivision or instrumentality thereof. No portion of the Collateral
constitutes or is the proceeds of “Farm Products”, as defined in the UCC.

(c) If Borrower is at any time a beneficiary under a letter of credit now or
hereafter issued in favor of Borrower, Borrower shall promptly notify Lender thereof and, at the
request and option of Lender, Borrower shall, pursuant to an agreement in form and substance
satisfactory to Lender, either (i) arrange for the issuer and any confirmer of such letter of credit
{0 consent to an assignment to Lender of the proceeds of any drawing under the letter of credit or
(i) arrange for Lender to become the transferee beneficiary of the letter of credit, with Lender
agreeing, in each case, that the proceeds of any drawing under the letter to credit are to be
applied as provided in this Mortgage.

(@)~ Borrower and Lender acknowledge that for the purposes of Article 9 of the
UCC, the law of tae State of Tllinois shall be the law of the jurisdiction of the bank in which the
Reserve Account is located.

(6)  Leuder _may comply with any applicable Legal Requirements in
connection with the disposition of the Collateral, and Lender’s compliance therewith will not be
considered to adversely affect the sommercial reasonableness of any sale of the Collateral.

(H Lender may seli the Collateral without giving any warranties as to the
Collateral. Lender may specifically disclaiiz-any warranties of title, possession, quiet enjoyment
or the like. This procedure will not be <onsidered to adversely affect the commercial
reasonableness of any sale of the Collateral.

(¢)  If Lender sells any of the Collatéral upon credit, Borrower will be credited
only with payments actually made by the purchaser, <eceived by Lender and applied to the
indebtedness of the purchaser, In the event the purchaser of tie Collateral fails to fully pay for
the Collateral, Lender may resell the Collateral and Borrower - wili be credited with the proceeds
of such sale.

ARTICLE XL
DEFAULTS

Section 11.1. Events of Default. The Debt shall become immediately due at the
option of Lender upon any one or more of the following events (each, an “Event of Detanlt™):

(a)  if any monthly payment of interest or principal is not paid as required
pursuant to the Note within five (5) days after the date that the same is due or if all or any portion
of the principal amount of the Note shall not be paid on the Maturity Date;

(b)  if any other amount payable pursuant to the Note, this Mortgage, or any

other Loan Document except as set forth in (a) above is not paid within five (5) days after the
date when due and payable in accordance with the provisions thereof;
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(c)  if a default occurs under any of the other Loan Documents and such

default is not cured within any applicable grace or cure period provided therein or, if an Event of
Default occurs under the terms of any of the Loan Documents;

(d)  if Borrower fails to maintain insurance in accordance with Article Il
hereof;

(¢)  if Borrower fails to comply with Article VIII or Article XII hereof;

(f) if any representation, warranty or covenant of Borrower made herein or in
any other Loza Document or in any certificate, report, financial statement or other instrument or
agreement furtiished to Lender shall prove knowingly false or misleading in any material respect;

(g1~ ) if a receiver, liquidator or trustee is appointed for Borrower, any general
partner or member o Lorrower or any indemnitor of any of Borrower’s obligations under the
Loan: or if Borrower of »uy general partner or member of Borrower or any indemnitor becomes
insolvent, makes an assigiinient for the benefit of creditors or admits in writing its inability to
pay its debts generally as they/occome due; or if any petition for bankruptey, reorganization,
liquidation or arrangement pursuari federal bankruptey law, or any similar federal or state
law, shall be filed by or against, consented to, or acquiesced in by, Borrower or any general
partner or member of Borrower or any sidemnitor of any of Borrower’s obligations under the
Loan; provided, however, if such appeistment, adjudication, petition or proceeding was
involuntary and not consented to by Borrower or such general partner or member of Borrower or
indemnitor, then upon the same not being discharged, stayed or dismissed within thirty (30) days
thereof;,

(hy  if Borrower shall be in default bey onid any notice or grace period, if any,
under any other mortgage or security agreement covering any ret of the Property without regard
to its priority relative to this Mortgage; provided, however, this provision shall not be deemed a
waiver of the provisions hereof prohibiting further encumbrances afecting the Property or any
other provision of this Mortgage;

(1) if the Property becomes subject (i) to any Lien otier than a Lien for real
estate taxes and assessments not yet due and payable, or (ii) to any mechanic’s. :paterialman’s or
other Lien, and such Lien shall not be discharged (by payment, bonding, or Gtterwise) within
thirty (30) days unless contested in accordance with the terms hereof;

() if Borrower discontinues the operation of the Property for reasons other
than repair or restoration arising from a casualty or Taking, or if Borrower is enjoined by any
court or other Governmental Authority from continuing the operation of its business, including,
without limitation, entering into Leases or performing its obligations thereunder, which
injunction is not released or stayed, for forty-five (45) days;

(k)  if Borrower or any general pariner or member of Borrower shall institute
or cause to be instituted any proceeding for the termination or dissolution of Borrower or any
such general partner or member;
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() if the Property, is subjected to waste or to removal, demolition or material
alteration so that the value of the Property is materially diminished thereby; and Lender
determines that it is not adequately protected from any loss, damage or risk associated therewith;

(m) if any judgment, writ, warrant of attachment or execution or similar
process is issued or levied against the Property and is not released, vacated or fully bonded
within thirty (30) days after its issue or levy; or

(n)  if Borrower shall fail to perform any of the other terms, covenants or
conditions of the Note, this Mortgage or any other Loan Document, other than as set forth in (a)
through {m) svove, for thirty (30) days after notice from Lender, provided that if such default is
susceptible of zure but cannot reasonably be cured within such thirty (30) day period and
Borrower shall fave commenced to cure such default within such thirty (30) day period and
thereafter diligentiv.snd expeditiously proceeds to cure the same, such thirty (30) day period
shall be extended for s teng as it shall require Borrower in the exercise of due diligence to cure
such default up to but not exceeding a maximum period of ninety (90) days.

(0)  if Borrcwe: shall fail to pay before the expiration of any applicable notice
and grace periods, any amounts dy< under the OREA or the Facilities Management Agreement
or Borrower shall consent to the-amendment of the OREA without Lender’s consent, or
Borrower shall otherwise be in defauit ander any of the terms, covenants or conditions of the
OREA or the Facilities Management Agre¢iient.

Section 11.2. Remedies.

(a) Remedies Available. During 4ne_existence of any Event of Default,
Lender may, in addition to any other rights or remedies 2vailable to it hereunder, at law or in
equity, take such action, without notice or demand, as it deerrs-advisable to protect and enforce
any one or more or its rights against Borrower and in and to the Property, including, without
limitation, the following actions:

(1) declare all or any portion of the unpaid Debt io be immediately due
and payable; provided, however, that upon the occurrence of any of tic events specified
in Section 11.1(g) the entire Debt will be immediately due and payable aithout notice or
demand or any other declaration of the amounts due and payable;

(i)  enter into or upon the Property, either personally or by.iis agents,
nominees or attorneys, and dispossess Borrower and its agents and servants therefrom,
with or without bringing an action to foreclose this Mortgage and without applying for a
receiver for the Rents and without any payment of rent or other compensation to
Borrower, but subject to the rights of the tenants under the Leases. Thereupon Lender
may (A)use, operate, manage, control, insure, maintain, repair, restore and otherwise
deal with any or all of the Property and conduct the business thercat, (B)make
alterations, additions, rencwals, replacements and improvements to or on any of the
Property, (C) exercise all rights and powers of Borrower with respect to all or any portion
of the Property, whether in the name of Borrower or otherwise, including, without
limitation, the right to make, cancel, enforce or modify leases and contracts, obtain and
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evict tenants, and demand, sue for, collect and receive all earnings, revenues, rents,
issues, profits and other income of the Property, and (D) apply the receipts from the
Property to the payment of the Debt, after deducting therefrom all expenses (including,
without limitation, reasonable attorneys’ fees and disbursements) reasonably incurred in
connection with the aforesaid operations and all amounts necessary to pay the taxes,
assessments, insurance and other charges in connection with the Property, as well as just
and reasonable compensation for the services of Lender’s third-party agents;

(i)  have an Appraisal or other valuation of the Property performed by
an Appraiser (and Borrower covenants and agrees it shall cooperate 1n causing any such
valuation or Appraisal to be performed) and any cost or expense incurred by Lender in
connecrion therewith shall constitute a portion of the Debt and be secured by this
Mortgage and shall be immediately due and payable to Lender with interest, at the
Default K«ie, until the date of payment to Lender;

(i) institute proceedings for the complete foreclosure of this
Mortgage, or take such other action as may be allowed pursuant to Legal Requirements,
at law or in equity, forth< enforcement of this Mortgage, in which case all or any part of
the Property may be sold for cash or credit in one or more parcels;

(v)  with or witiout entry, and in accordance with all applicable Legal
Requirements, institute proceedings for the partial foreclosure of this Mortgage, or take
such other action as may be allowed pyrsuant to Legal Requirements, at law or in equity,
for the enforcement of this Mortgage tor e portion of the Debt then due and payable,
subject to the lien of this Mortgage continuirig unimpaired and without loss of priority so
as to secure the balance of the Debt not then due:

(vi)  sell all or any portion of the Propeity and any or all estate, claim,
demand, right, title and interest of Borrower therein and rights of redemption thereof,
pursuant to power of sale or otherwise, at one or more sales, ir“whole or in parcels, in any
order or manner, at such time and place, upon such terms and a'ter such notice thereof as
may be required or permitted by law, at the discretion of Lender.-and in the event of a
sale, by foreclosure or otherwise, of less than ail of the Property, this Mortgage shall
continue as a lien on the remaining portion of the Property;

(vil)  institute an action, suit or proceeding in equity for ke specific
performance of any covenant, condition or agreement contained in any of the Loan
Documents,

(viil) recover judgment on the Note or any guaranty either before, during
or after (or in lieu of) any proceedings for the enforcement of this Mortgage;

(ix)  apply, ex parte, for the appointment of a custodian, trustee,
receiver, liquidator or conservator of the Property or any part thereof, irrespective of the
adequacy of the security for the Debt and without regard to the solvency of Borrower or
of any Person liable for the payment of the Debt, and such receiver or other official shall
have all rights and powers permitted by applicable law and such other rights and powers
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as the court making such appointment may confer, but the appointment of such receiver
or other official shall not impair or in any manner prejudice the rights of Lender to
receive the Rent with respect to any of the Property pursuant to this Mortgage or the
Assignment;

(x)  require Borrower or any receiver appointed to collect the Rents to
pay Lender monthly in advance the fair and reasonable rental value for any portion of the
Property used or occupied by Borrower. Upon demand by Lender or such receiver,
Borrower shall immediately vacate and surrender possession to Lender or such receiver.
In default thereof, Borrower may be evicted by Lender or such receiver by summary
proceadings or otherwise; or

(xi)  pursue any or all such other rights or remedies as Lender may have
under applicable law or in equity; provided, however, that the provisions of this Section
11.2(a) shail nof ‘ez construed to extend or modity any of the notice requirements ot grace
periods provided for hereunder or under any of the other Loan Documents.

Each of the foregoing teipidies may be pursued individually, concurrently or otherwise,
at such time and in such order as Leiider may determine, in its sole discretion, without impairing
or otherwise affecting any other righs 2ud remedies of Lender hereunder, at law or in equity.

(b)  Application of Procecds. The proceeds or avails of any sale made under
or by virtue of this Section 11.2, together with 2:1y other sums which then may be held by Lender
under this Mortgage, whether under the provisions of this Section 11.2 or otherwise, shall be
applied as follows:

First: To the payment of the third-party costs and expenses reasonably
incurred in connection with any such sale and v advances, fees and expenses,
including, without limitation, reasonable fees and expenses of Lender’s legal
counsel, and of any judicial proceedings wherein the same may be made, and of
all expenses, liabilities and advances reasonably mad<-or incurred by Lender
under this Mortgage, together with interest as provided herein on all such
expenses, liabilities and advances made by Lender;

Second: To the payment of the whole amount then dus, owing and
unpaid upon the Note for principal and interest, with interest or.the unpaid
principal at the Default Rate from the date of the occurrence of the eariiest Event
of Default that formed a basis for such sale until the same is paid in fuil;

Third: To the payment of any other Debt required to be paid by Borrower
pursuant to any provision of this Mortgage, the Note, or any of the other Loan
Documents; and

Fourth: The surplus, if any, to Borrower unless otherwise required by
Legal Requirements.

Lender and any receiver or custodian of the Property shall be liable to account for only
those rents, issues, proceeds and profits actually received by it.
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(¢}  Rights Pertaining to Sales. (i) Lender may adjourn from time to time any
sale to be made under or by virtue of this Mortgage by announcement at the time and place
appointed for such sale or adjourned sale. Except as otherwise provided by any applicable Legal
Requirements, Lender, without further notice or publication, may make such sale at the time and
place to which the same shall be so adjourned.

(i)  Upon the completion of any sale made by Lender under or by
virtue of this Section, Lender, or any officer of any court empowered to do so, shall
execute and deliver to any accepted purchaser good and sufficient instruments granting,
conveying, assigning and transferring all estate, right, title and interest in and to the
Propanv sold without any covenant or warranty whatsoever express or implied, or as
otherwise determined by Lender. Lender is hereby irrevocably appointed the true and
lawful atoiney-in-fact of Borrower (coupled with an interest), in its name and stead, to
make all riccessary conveyances, assignments, transfers and deliveries of the Property so
sold. For that purpose Lender may execute all necessary instruments of conveyance,
assignment, transfer and delivery, and substitute one or more Persons with like power.
Borrower hereby ratifics and confirms all that such attorney-in-fact or substitutes shall
lawfully do by virtue hereof. Borrower, if so requested by Lender, shall ratify and
confirm any such sale by ¢xecuting and delivering to Lender or any purchaser all such
instruments as Lender deems nécessary or desirable. Any sale made pursuant to this
Section, whether by power of salejudicial foreclosure or otherwise, shall operate to
divest all the estate, right, title, interest, claim and demand whatsoever, whether at law or
in equity of Borrower in and to the Property so sold, and shall, to the fullest extent
permitted by Legal Requirements, be a perpetual bar both at law and in equity against
Borrower and against any and all Persons clziming or who may claim the same, or any
part thereof, from, through or under Borrower.

(i)  In the event of any sale made puisuant to this Section 11.2, the
entire Debt immediately thereupon shall become due and sayable, anything in the Loan
Documents to the contrary notwithstanding,

(iv)  Upon any sale made pursuant to this Section 11.2, Lender may bid
for and acquire all or any portion of the Property. In lieu of paying cash therefor, Lender
may make settlement for the purchase price by crediting against the 1)t the net sales
price after deducting therefrom the expenses of the sale and the costs of the aciion.

(d)  No Release. No recovery of any judgment by Lender and no levy of an
execution under any judgment upon the Property or upon any other property of Borrower shall
release or impair the lien of this Mortgage upon the Property, or any liens, rights, powers or
remedies of Lender hereunder until the Debt is paid in full.

Section 11.3. Interest After Default. If any portion of the Debt is not paid when
due (whether by acceleration or otherwise), and after any applicable grace period, then Borrower
shall pay interest at the Default Rate on the entire outstanding principal balance of the Debt from
the date on which such amount first becomes due until the earlier of the cure of all Events of
Default or the payment of the entire amount due to Lender, whether or not any action shall have
been taken or proceeding commenced to recover the same or to foreclose this Mortgage. All

39



0435832083 Page: 50 of 74

UNOFFICIAL COPY

unpaid and accrued interest shall be secured by this Mortgage as part of the Debt, Nothing in
this Section 11.3 or in any other provision of this Mortgage shall constitute an extension of the
time for payment of the Debt.

Section 11.4. Borrower’s Actions After Default. After the happening of any
Event of Default and immediately upon the commencement of any action, suit or other legal
proceedings by Lender in connection therewith, Borrower shall (a) after receipt of notice of the
institution of any such action, waive the issuance and service of process and enter its voluntary
appearance in such action, suit or proceeding, (b)if required by Lender, consent to the
appointment of a receiver or receivers of the Property and of all the earnings, revenues, rents,
issues, profits and income thereof, and (c) waive any defense Borrower might have for the failure
of Lender to make any tenants party defendants to a foreclosure proceeding or to foreclose their
rights in any such proceeding.

Section'11.5. Control by Lender After Default.  Notwithstanding the
appointment of any custadian, receiver, liquidator or trusiee of Borrower, any of its property, or
the Property, to the extent permitted by Legal Requirements, Lender shall be entitled to obtain
possession and control of all 6fthe Property in accordance with the terms hereof.

Section 11.6. Right-to~Cure Defaults. Upon the occurrence of any Event of
Default hereunder, Lender or its agents, without notice to or demand on Borrower and without
releasing Borrower from any obligation licreunder, may, but without obligation to do so,
perform, pay or otherwise cure any defaulted ¢blization of Borrower in such manner and to such
extent as Lender may deem necessary to prowect the Property or the lien of this Mortgage.
Lender and its agents are authorized to enter upon’the Property, or appear in, defend, or bring
any action or proceeding, to protect Lender’s interest'tn e Property, foreclose this Mortgage or
collect the Debt. Lender’s costs and expenses in conneotisn with this Section 11.6 (including
reasonable attorneys’ fees to the extent permitted by law), snail (1) constitute a portion of the
Debt, (i) be due and payable to Lender upon demand and (iii) agcrue interest at the Default Rate
from the date so demanded to the date Lender is paid in full.

Section 11.7. Recovery of Sums Required to Be Paid. ‘Lender shall have the
right from time to time to take action to recover any sums which constitute 4 part of the Debt as
the same become due and payable hereunder (after the expiration of any giaz¢ period or the
giving of any notice herein provided, if any), without regard to whether the balandés-of the Debt
shall be due, and without prejudice to the right of Lender thereafter to bring ax action of
foreclosure, or any other action, for any default by Borrower existing at the time such earlier
action was commenced.

Section 11.8. Marshaling and Other Matters. Borrower hereby waives, to the
fullest extent permitted by law, the benefit of all appraisement, valuation, stay, extension,
reinstatement, redemption (both equitable and statutory) and homestead laws now or hereafter in
force and all rights of marshaling in the event of any sale hereunder of the Property or any
interest therein. Borrower hereby expressly waives all rights of redemption from sale, whether
equitable or statutory, under any order or decree of foreclosure of this Mortgage. Such waiver
shall bind Borrower, and every Person acquiring any interest in or title to the Property
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subsequent to the date hereof and all other Persons, to the fullest extent permitted by applicable
law.

Section 11.9. No Impairment; No Releases. The interests and rights of Lender
under the Loan Documents shall not be impaired by any indulgence, including (i) any renewal,
extension or modification which Lender may grant with respect to any of the Debt; (i) any
surrender, compromise, release, renewal, extension, exchange or substitution which Lender may
grant with respect to the Property; or (iii) any release or indulgence granted to any maker,
endorser, guarantor or surety of any of the Debt.

ARTICLE XIil.

COVENANTS REGARDING
NDEBTEDNESS AND CHANGES IN BORROWER

Section 12/1: Covenants Regarding Indebtedness and Changes in Borrower.
Borrower represents, watiants and covenants as follows:

(a)  Borrower dozs not own and will not own any asset or property other than
(i) the Property, and (ii) incidental persenal property necessary for the ownership or operation of
the Property.

(b)  Borrower has not engaged and will not engage in any business other than
to purchase, sell, own, trade, hold, develop, lcase; manage and otherwise operate the Property
and Borrower will conduct and operate its business #s presently conducted and operated.

(¢}  Borrower has not entered into aud will not enter into any contract or
agreement with (i) any Affiliate of Borrower, (ii) any constituent party of Borrower, (iil) any
guarantor (an “Indemnitor”) of the Debt or any part thereof, or (iv) any Affiliate of any
constituent party of Borrower or any Indemnitor, except upon {terms and conditions that are
intrinsically fair and substantially similar to those that would be avzilable on an arm’s length
basis with third parties other than any such party. Borrower has maintain¢d and will maintain an
arm’s length relationship with its Affiliates.

(d)  Borrower has not incurred and will not incur, create or-assume any
indebtedness, secured or unsecured, direct or indircct, absolute or contingeat (including
guaranteeing any obligation), other than (i) the Debt and (ii) unsecured trade payables incurred in
the ordinary course of its business of owning and operating the Property, provided that such trade
payables (A) are not evidenced by a note, (B) are not, unless being contested is accordance with
the terms of this Mortgage, outstanding for more than sixty (60) days with trade creditors and are
in amounts as are normal and reasonable under the circumstances, and (C) do not exceed two
percent of the outstanding principal of the Loan in the aggregate. No indebtedness other than the
Debt may be secured (senior, subordinate or pari passu) by the Property.

(e)  Borrower has not made and will not make any loans or advances 10 any
third party (including any Affiliates of Borrower or any Indemnitor), has not pledged and shall
not pledge its assets for the benefit of any other Person and shall not acquire obligations or
securities of its Affiliates.
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() Borrower is and will remain solvent and shall not incur any indebtedness
which Borrower will not be able to repay at its maturity, and Borrower has paid and will pay its
debts and liabilities from its own assets as the same shall become due. Borrower agrees to give
prompt notice to Lender of the insolvency or bankruptcy filing of Borrower or any general
partner, managing member, manager or controlling shareholder of Borrower, and of the death,
insolvency or bankruptcy filing of any Indemnitor.

()  Borrower has done or caused to be done and will do all things necessary to
observe organizational formalities and preserve its existence as a Special Purpose Entity, and
neither Borrower nor any partner, limited or general, member or shareholder thereof, will amend,
modify or ofiierwise change its partnership certificate, partnership agreement, articles of
incorporation and bylaws, articles of organization or operating agreement, trust or other
organizational dccuments of Borrower in a manner which adversely affects Borrower’s existence
as a Special Purpose Entity.

(h)  Bomower has maintained and will maintain all of its books, records,
financial statements and bank accounts in its own name and separate from those of its Affiliates
and any constituent party of beirower and Borrower has filed and will file its own tax returns.
Borrower has prepared and maintaisied and will prepare and maintain its financial records and
accounts in accordance with sound accsunting principles consistently applied and susceptible to
audit.

(i) Borrower has been and will'be, and at all times will hold itself out to the
public as, a legal entity separate and distinct i any other entity (including any Affiliate
thereof) including the general partner or any member of Borrower or any Affiliate of the general
partner or any member of Borrower, shall correct any Lpown misunderstanding regarding its
status as a separate entity, has conducted and shall conduct business in its own name, has not and
shall not identify itself or any of its Affiliates as a divisicii or part of the other, and has
maintained and utilized and shall maintain and utilize separate siationery, invoices and checks.

() Borrower will file its own tax returns or, if Derrower is part of a
consolidated group for purposes of filing tax returns, Borrower will be'shown as a separate
member of such group.

(k)  Borrower will maintain adequate capital for the normal” obligations
reasonably foreseeable in a business of its size and character and in light of its confemplated
business operations.

(h Neither Borrower nor any constituent party of Borrower will seck the
dissolution, winding up, liquidation, consolidation or merger in whole or in part, of Borrower.

(m)  Borrower has not and will not commingle the funds and other assets of
Borrower with those of any Affiliate or constituent party of Borrower, any Indemnitor, any
Affiliate of any such constituent party or Indemnitor, or any other Person.

(n)  Borrower has maintained and will maintain its assets in such a manner that
it will not be costly or difficult to segregate, ascertain or identify its individual assets from those
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of any Affiliate or constituent party of Borrower, any [ndemnitor, any Affiliate of any such
constituent party or Indemnitor, or any other Person,

(o)  Borrower does not and will not guarantee, become obligated for or hold
itself out to be responsible for the debts or obligations of any other Person or the decisions or
actions respecting the daily business or affairs of any other Person. Borrower has not and will
not hold its assets out as being available for the payment of any liability of any other Person.

(p)  Borrower will not permit any Affiliate independent access to its bank
accounts.

(q)  Borrower has paid and shall pay the salaries of its own employees from its
own funds arid sfiaintain a sufficient number of employees in light of its contemplated business
operations.

(r) Botower has allocated and shall allocate fairly and reasonably any
overhead for any office srace which Borrower shares with any other Person.

(s) Borrowe: will-not file or consent to the filing of a petition for bankruptcy,
reorganization, assignment for the benefit of creditors or similar proceeding under any federal or
state bankruptey, insolvency, reorganization or other similar law with respect to Borrower,
without (i) if Borrower shall be a limited. liability company, the unanimous consent of its
members, (ii) if Borrower shall be a partnership; the unanimous consent of all of its partners, or
(iii) if Borrower shall be a corporation, the unanimaous consent of its directors.

(t) If Borrower is a limited paridecship or a limited liability company, the
general partner or manager of Borrower (the “SPE Entity”) shall be an entity whose sole asset is
its interest in Borrower and the SPE Entity will at all tiwies comply, and will cause Borrower to
comply, with each of the representations, warranties, and covenants contained in this Paragraph
12 as if such representation, warranty or covenant was made direciiy by the SPE Entity.

(u) Intentionally Omitted.
(v)  Intentionally Omitted.
(w)  Intentionally Omitted.

ARTICLE XIIL

ENVIRONMENTAL COMPLIANCE
Section 13.1. Indemnity.

(a)  Borrower hereby assumes liability for, and agrees to pay, protect, defend,
indemnify and save Lender harmless from and against any and all Costs which may be imposed
upon, incurred by or asserted or awarded against Lender or the Property, and arising directly or
indirectly from: (i) the violation or alleged violation of any Environmental Laws relating to or
affecting the Property, whether or not caused by or within the control of Borrower; (ii) the actual
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or alleged presence, release or threat of release of, or exposure to any Hazardous Materials on,
in, under or affecting all or any portion of the Property or any surrounding areas, regardless of
whether or not caused by or within the control of Borrower, (iif) any actual or alleged personal
injury or property damage arising out of or related 1o Hazardous Materials and the Property;
(iv) any acts or omissions that exacerbate an existing condition at the Property or that give rise to
liability under any Environmental Law; (v) the failure by Borrower to comply fully with the
terms and conditions of Article X[ of this Mortgage; (vi) the breach of any representation or
wartanty contained in Article XIIT of this Mortgage; (vii) the enforcement of Article XIII of this
Mortgage; (viii) complying with Environmental Laws in connection with the Property or
surrounding areas or (ix) assessment, investigation, containment, monitoring, remediation and/or

removal of 214 and all Hazardous Materials from the Property or any surrounding areas.

(). . Notwithstanding any provision hereof to the contrary, Borrower shall have
no liability under-his Mortgage with respect to Costs relating to Hazardous Materials which are
initially placed on, in ot under the Property after the earlier of (i) Lender taking actual possession
and control of the Propertv. following an Event of Default, and (i) Lender completing a
foreclosure or other sale pursuant to which Lender takes title to the Property. Borrower shall
have no liability under this Mutfgage to Lender with respect to Costs which result directly and
solely from Lender’s willful miscoriduct or gross negligence.

(¢)  Borrower’s obligation fo defend Lender hereunder shall include defense at
both the trial and appellate levels and shall’ve with attorneys, consultants and experts acceptable
to Lender.

Section 13.2. Representations Regarding Hazardous Materials. Borrower hereby
represents and warrants to and covenants and agrees with/Lender as follows:

(a) Except as set forth in any environmentar report delivered to Lender in
connection with the Loan (the “Environmental Report”) and”to the best of Borrower’s
knowledge, the Property and all businesses or operations conducted thereon are in compliance
with all Environmental Laws:

()  No Hazardous Materials have been disposed of on or=leased (as used
herein, “release” shall have the meaning provided in 42 U.S.C. § 9601(22)) at.upio or under the
Property by Borrower or, to the Borrower’s best knowledge, after due inquiry and mvestigation,
by any other Person;

{c) No Hazardous Materials are located in, on or under, or have been handled,
generated, stored, processed or discharged from the Property by Borrower or, to the Borrower’s
best knowledge, after due inquiry and investigation, by any other Person, except for those
substances used by Borrower or tenants of the Property in the ordinary course of their business in
compliance with all Environmental Laws and not reasonably expected to give rise to liability
under Environmental Laws;

(d)  The Property is not subject to any private or governmental lien or judicial
or administrative notice or action relating to or arising under Environmental Laws;
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(e)  There are no underground storage receptacles or surface impoundments,
landfills or dumps for Hazardous Materials on the Property;

(f) Borrower has received no notice of, and to the best of Borrower’s
knowledge and belief, there exists no investigation, action, proceeding or claim by any
Governmental Authority or by Person which could result in any liability, penalty, sanction or
judgment under any Environmental Laws with respect to any condition, use or operation of the
Property, nor does Borrower know of any basis for any of the foregoing;

(g2)  Except as set forth herein in the Environmental Report and to the best of
Borrower’s kmowledge and except as may have been previously disclosed to Lender in writing,
there is no ascestos-containing material or lead-based paint at the Property, nor are there any
PCBs, endangered species habitats or wetlands at the Property;

(hy (3orrower has received no notice that, and to the best of Borrower’s
knowledge and belief, thére has been no claim by any Person that any use, operation or condition
of the Property has caused any nuisance or any other liability or adverse condition on, in or under
any other property, nor does Bsrrower know of any basis for such a claim;

(1) Except as previously disclosed in writing to Lender, Borrower has not
knowingly waived or released any Perzon from liability with regard to Hazardous Materials in,
on, under or around the Property, nor reiaiaed or assumed, contractually or otherwise, any other
Person’s liability relative to Hazardous Mateiia's or any claim, action or proceeding relating
thereto; and

g) Neither the Property nor any Other property owned by Borrower (i) is
included or, to Borrower’s knowledge, after due inquiry, nroposed for inclusion on the National
Priorities List issued pursuant to CERCLA by the United-Ctates Environmental Protection
Agency (the “EPA”) or on any of the inventories of other potentizi “Problem” sites issued by the
EPA or other applicable Governmental Authority nor (ii) othervase identified by the EPA as a
potential CERCLA site or included or, to Borrower’s knowledge, arte:-dve inquiry, proposed for
inclusion on any such list or inventory issued pursuant to any other Environimental Law or issued
by any other Governmental Authority.

Section 13.3. Covenants, Representations and Warranties.

(a) Borrower shall, and shall cause all property managers, agents, etnployees,
tenants and other permitted occupants of the Property to: (i) comply with all applicable
Environmental Laws, (ii) keep or cause the Property to be kept free from Hazardous Materials
(except those substances used by Borrower or tenants of the Property in the ordinary course of
their business, in compliance with, and not likely to give rise to liability under, Environmental
Laws, (iil) not install or use, or permit the installation or use of, any underground receptacles
containing Hazardous Materials on the Property, (iv) expressly prohibit the use, generation,
handling, storage, production, release, processing and disposal of Hazardous Materials by all
future tenants of the Property (except those substances used by such tenants in the ordinary
course of their business, in compliance with, and not likely to give rise to liability under,
Environmental Laws) and use all reasonable efforts to prevent existing tenants from taking any
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such actions, (v) in any event not install on the Property or permit to be installed on the Property
polychlorinated biphenyls, urea formaldehyde insulation, asbestos or any substance containing
asbestos or any material containing lead-based paint, and (vi) prohibit the disposal and/or release
of any Hazardous Materials on, at, beneath, or near the Property.

(b)  Borrower immediately shall noiify Lender in writing should Borrower
become aware of (i) any release of Hazardous Materials or other actual or potential
environmental problem or liability with respect to or affecting the Property, (i1) any lien, action
or notice of violation or potential liability affecting the Property or Borrower arising under any
Environmental Law, (iii) the institution of any investigation, inquiry or proceeding concerning
Borrower or.in¢ Property pursuant to any Environmental Law or otherwise relating to Hazardous
Materials, or (ivj the discovery of any occurrence, condition or state of facts which would render
any representation or warranty contained in this Mortgage incorrect in any respect if made at the
time of such discovery. Borrower shall promptly transmit to Lender copies of any and all
citations, orders, notiees or, upon written request of Lender, other communications relating to
any of the foregoing.

(c)  Regardicss of the source of contamination, Borrower shall, at its sole
expense, promptly take or cause to/oe aken all actions necessary or advisable for the clean-up of
the Property and other property atiected by contamination in, on, under or at the Property,
including, without limitation, all investigalive, monitoring, removal, containment and remedial
actions, in accordance with the all applicablz Environmental Laws (and in all events in a manner
satisfactory to the applicable Governmental Authority and Lender). Borrower shall further pay
or cause to be paid, at no expense to Lender, all ¢lean-up, administrative and enforcement costs
of the applicable Governmental Authority which iy he asserted against the Property. In the
event Borrower fails to do so, or following an Event of Tyefault, Lender, at its sole election, may
cause the Property or other affected property to be frecd from any Hazardous Materials or
otherwise brought into compliance with Environmental Laws. Any cost incurred in connection
therewith shall be included in Costs. Borrower hereby grants & Lender access to the Property
and an irrevocable license to remove any items deemed by Lender t0.Ue Hazardous Materials and
to do all things Lender shall deem necessary or prudent to bring thé Property into compliance
with all Environmental Laws. However, Lender shall have no obligaticn to inspect or clean up
any Hazardous Materials. Lender shall not be deemed a generator of any [Hazirdous Materials
removed from the Property.

(d)  Upon the request of Lender, at any time (i) after an Everi/of Default
relating to environmental matters or (ii) fender has reasonable grounds to believe that
(x) Hazardous Materials are or have been released, stored or disposed of on, in, under or around
the Property or (y) the Property may be in violation of Environmental Laws, Borrower shall
cause an investigation or audit of the Property to be undertaken by a hydrogeologist,
environmental engineer or other appropriate consultant approved by Lender, to determine
whether any Hazardous Materials are located on, at, beneath, or near the Property and/or whether
the Property is in compliance with Environmental Laws. The scope of any investigation or audit
shall be approved by Lender. If Borrower fails to provide reports of such investigation or audit
within thirty (30) days after such request, Lender may, but shall have no obligation to, order the
same. Borrower hereby grants to Lender and Lender’s contractors access 10 the Property and an
irrevocable license to undertake such investigation or audit. All reasonable costs of any such
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investigation or audit shall be included in Costs and shall be paid by Borrower in accordance
with the terms of Section 13.4 (¢) hereof.

()  In the event that a Lien is filed against the Property pursuant to any
Environmental Law, Borrower shall, within thirty (30) days from the date that Borrower receives
notice of such Lien (but in any event ten (10) days prior to the date of any sale contemplated
pursuant to such Lien, either (i) pay the claim and remove the Lien from the Property, or
(ii) furnish (A) a bond satisfactory to Lender in the amount of the claim out of which the Lien
arises, (B) a cash deposit in the amount of the claim out of which the Lien arises, {C) other
security reasonably satisfactory to Lender in an amount sufficient to discharge the claim out of
which the Tden arises, or (D) security in a form and amount satisfactory to the applicable
Governmental Authority pursuant to a valid consent or other order, and Borrower shall promptly
remove or arraige for the removal of the Lien. Notwithstanding the foregoing, Borrower shall
use its best efforte t4 take all actions and make all payments necessary or prudent to prevent a
sale pursuant to any Lie%

() The amount of Borrower’s liability hereunder is unrelated to the amount
of the Loan and any failure ¢f4h< Loan to be repaid in full. The enforcement of this Mortgage
by Lender shall not be construed by Borrower as an indirect attempt to recover any Loan
deficiency or loss relating to the faitare of the Loan to be repaid in full. Borrower acknowledges
that it may have liability hereunder ever/1fithe Loan is repaid in full by reason of a full credit bid
at any foreclosure sale under the Morigage, and that the amount of Borrower’s liability
hereunder could exceed the entire amount paid by Borrower for the Property.

Section 13.4. Indemnification Procedures.

(a)  If any action, proceeding, litigaticnyor claim shall be brought or asserted
against Lender for any matter which Lender is indemnified heieunder (each, a “Claim”), Lender
shall notify Borrower in writing thereof and Borrower shall prompily assume the defense thereof,
including, without limitation, the employment of counsel accertable to Lender and the
negotiation of any settlement. Any failure of Lender to notify Borrov=i of such matter shall not
impair or reduce the obligations of Borrower hereunder. Lender shall have the right, at the
expense of Borrower (which expense shall be included in Costs), if Lender Fas reason to believe
that its interests are not being adequately represented or diverge from othcr wmterests being
represented by such counsel, to employ separate counsel in any such action and o participate in
the defense thereof. In the event Borrower shall fail to discharge or undertake to acfend Lender
against any Claim, such failure shall constitute an Event of Default and Lender may, at its sole
election, defend or settle such Claim. The liability of Borrower to Lender hereunder for any
settlement by Lender shall be conclusively established by any settlement entered into by Lender
in good faith, and such good faith shall be conclusively established if the settlement is made on
the advice of independent legal counsel for Lender. The amount of Borrower’s liability
hereunder shall include the settlement consideration and all other Costs, which shall be paid by
Borrower as provided in Section 13.4 (¢} below. Costs incurred in connection with a Claim shall
be reimbursed by Borrower without the requirement of waiting for the ultimate outcome of such
Claim.
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(b)  Without the prior written consent of Lender, Borrower shall not settle or
compromise any Claim in any manner or consent to the entry of any judgment (i) in which the
claimant or plaintiff does not unconditionally release Lender from all liability and obligations in
respect of such Claim and obtain a dismissal of such Claim with prejudice; or (i) that may
adversely affect Lender (as determined in the sole discretion of Lender) or obligate Lender to
pay any sum or perform any obligation.

(c)  Borrower shall pay to Lender any and all Costs within ten (10) days after
written notice from Lender. All Costs shall be immediately reimbursable to Lender or, upon
request of Lender, paid directly to the party sending a bill or other statement to Lender. Any
Costs not paid within the aforementioned ten (10) day period shall bear interest at the Default
Rate from the dste such notice is given until the date paid in full.

(a) [f at 7ny time all or any part of any payment received by Lender pursuant
to this Mortgage shall be rescinded or returned for any reason whatsoever, including, without
limitation, the insolvency, barKruptcy or reorganization of Borrower, then the obligations of
Borrower hereunder shall, to the exien of such rescinded or returned payment, be reinstated and
shall continue as though such previous payment received by Lender had never occurred.

(b)  Nothing contained in"tais Mortgage shall prevent or in any way diminish
or interfere with any rights or remedies, including, without limitation, the right to cost recovery
or contribution, which Borrower may have agaiisi-any other Person under CERCLA or any other
applicable federal, state or local laws, all such rights being hereby expressly reserved.

(c) At Lender’s election, from time to time, Borrower shall agree to relcase
from the lien of this Mortgage any portion of the Property with-espect to which Lender believes
in good faith Hazardous Materials have been discovered on, at,.ir; under, or above and have or
are or reasonably likely to have a material adverse effect on the Pronerty, Borrower, Lender or
the lien or priority of this Mortgage, or with respect to which Lender believes in good faith an
Environmental Law has been or may have been violated which has or ‘s reasonably likely to
have a material adverse effect on the Property, Borrower, Lender or the lieri or priority of this
Mortgage. Borrower shall, at Borrower’s expense, cause any Consenii;2greements and
instruments to be entered into that may be reasonably required by Lender in cornection with
such release, including, without limitation, subdivision consents, appropriate surveys.appraisals
of the subdivisions, consents of tenants, access agreements, easement agreements, consenis of
parties to existing agreements and consents of subordinate lienors. Borrower shall pay for any
new title insurance policy or endorsement required by Lender in connection with any such
rclease.

(d)  This indemnification and the representations contained in Section 13.2
shall survive the termination of this Mortgage whether by repayment of the Debt, foreclosure or
deed in lieu thereof, assignment, or otherwise. Nothing in this Article XIII shall be deemed to
deprive Lender of any rights or remedies otherwise available to Lender, including, without
limitation, those rights and remedies provided elsewhere in this Mortgage or the other Loan
Documents.
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ARTICLE XIV.

MISCELLANEOUS

Section 14.1. Right of Entry. Lender and its agents and employees shall have
the right, subject to the rights of tenants under existing and valid Leases, to enter and inspect,
and/or take any action permitted hereunder with respect to the Property at all reasonable times
and, except in the event of an emergency, upon reasonable notice.

Section 14.2. No Merger. If Borrower’s and Lender’s estates become the same,
whether by {oreclosure or otherwise, this Mortgage and the lien created hereby shall not be
destroyed or terminated by the application of the doctrine of merger and Lender shall continue to
have and enjoy all of the rights and privileges of Lender as to the separate estates. Upon the
foreclosure of the lien created by this Mortgage, any Leases or subleases then existing and
created by Borrower shall not be destroyed or terminated by application of the law of merger or
as a result of such forecjosure unless Lender or any purchaser at any such foreclosure sale shall
so elect. No act by or oii behalf of Lender or any such purchaser shall constitute a termination of
any Lease or sublease unless-Leiider or such purchaser shall give written notice thereof to such
Lessee or sublessee.

Section 14.3. Tax Redvction Proceedings. During the existence of an Event of
Default, Borrower shall be deemed to have appointed Lender as its attorney-in-fact to seek a
reduction or reductions in the assessed valuation of the Property for real property tax purposes or
for any other purpose and to prosecute any actign or proceeding in connection therewith. This
power, being coupled with an interest, shall be irrevecable for so long as any part of the Debt
remains unpaid and any Event of Default shall be conupuing.

Section 14.4. Attorney-in Fact, At any time during the term of this Mortgage
and upon the failure of Borrower to act or perform in accordanse with the requirements of this
Mortgage, whether or not an Event of Default has been declared, L2nder shall be appointed as
attorney-in-fact for Borrower to take any action or make any performance on behalf of Borrower
at the sole cost and expense of Borrower. Borrower shall reimburse Lieader on demand for all
costs and expenses incurred by Lender and such amounts not promptly paid by Borrower shall
become part of the Debt. Such power shall be irrevocable for so long as aiy peit of the Debt
remains unpaid and shall be coupled with an interest.

ARTICLE XV.

RULES OFF CONSTRUCTION

Section 15.1. Rules of Construction. The following provisions shall apply to this
Mortgage and also to any other Loan Document which expressly states that it incorporates by
reference these Rules of Construction, and the application of these provisions to such other Loan
Documents shall apply with the same import as though such provisions were fully set forth
therein:
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(a)  General Rules of Usage. This Article shall apply to each Loan Document
as from time to time amended, modified, replaced, restated, extended or supplemented, including
by waiver or consent, and to all attachments thereto and all other documents or instruments
incorporated therein. When used in any Loan Document governed by this Article: (i) “hereof,”
“herein,” “hercunder” and comparable terms refer to the entire Loan Document in which such
terms are used and not to any particular article, section or other subdivision thereof or attachment
thereto; (ii) references to any gender include, unless the context otherwise requires, references to
all genders, (iii) references to the singular include, unless the context otherwise requires,
references to the plural, and vice versa; (iv) “shall” and “will” have equal force and effect;
(v) references in a Loan Document to “Article,” “Section,” “Paragraph” or another subdivision
or to an attacAment are, unless the context otherwise requires, to an article, section, paragraph or
subdivision of“or an attachment to such Loan Document, (vi) “include,” “includes” and
“including” shall be deemed to be followed by “without limitation” whether or not they are in
fact followed by suehwords or words of like import and (vii) all references to the Property shall
include all of the Property ar any part or portion of the Property.

(b) Notices—All notices, consents, approvals, statements, requests, reports,
demands, instruments or othei zommunications to be given pursuant to any Loan Document
(each, a “notice™) shall be in writinZ and shall be deemed given if addressed to the party intended
to receive the same at the address sét'torth below (i) upon receipt when personally delivered at
such address, (i) four (4) Business Day¢ a'tes the same 1s deposited in the United States mail as
first class registered or certified mail, retarn receipt requested, postage prepaid, or (iii) one
Business Day after the date of delivery of such notice to a nationwide, reputable commercial
courier service:

Lender: Merrill Lynch Mortgage L.2pding, Inc.
4 World Financial Center, 16" Tloor
New York, New York 10080
Attention: Commercial Mortgage Financing

with a copy by the same means sent simultaneously to:

Cassin Cassin & Joseph LLP
711 Third Avenue, 20" Floor
New York, New York 10017
Attn: Michael J. Hurley, Jr., Esq.

Borrower: MCK MILLENNIUM CENTRE RETAIL, LLC
1111 Plaza Drive, Suite 200
Schaumburg, [llinois 60173
Attention: Constantine Cataldo

Indemnitor:  William A. Marovitz

2800 N. Lake Shore Drive
Chicago, Illinois 60657
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Joseph Khoshabe
22 Eastwings Way
South Barrington, illinois 60010

with a copy of any notice to Borrower or Indemnitor by the same means sent
simultaneously to:

Sinar Keldermans Miller & Friedman, LLC
303 W. Madison Street, Suite 1800
Chicago, [llinois 60606

Attention: Scott Sinar, Esq.

Any party may change the address to which any notice is to be delivered to any
other address witliin/the United States of America by furnishing written notice of such change at
least fifteen (15) days-prior to the effective date of such change to the other parties in the manner
set forth above. Rejectian or refusal to accept, or inability to deliver because of changed address
or because no notice of changed address was given, shall be deemed to be receipt of any such
notice. Any notice to an enity shall be deemed to be given on the date specified in this
Section (2), as applicable, without regard to when such notice is delivered by the entity to the
individual to whose attention it is difected and without regard to the fact that proper delivery may
be refused by someone other than the 1dividual to whose attention it is directed. If a notice is
received by an entity, the fact that the individual to whose attention it is directed is no longer at
such address or associated with such entity shail not affect the effectiveness of such notice.
Notices may be given on behalf of any party by sick party’s attorneys.

(¢)  Severability. Whenever possible; each provision of the Loan Documents
shall be interpreted in such a manner as to be effective and walid under applicable law, but if any
provision of any Loan Document shall be prohibited by or ‘nvalid or unenforceable under the
applicable law of any jurisdiction with respect to any Person or-circumstance, such provision
shall be ineffective to the extent of such prohibition, invalidity ei- unenforceability, without
invalidating the remaining provisions of the Loan Document of atfecting the validity or
enforceability of such provisions in any other jurisdiction or with respect to other Persons or
circumstances. To the extent permitted by applicable law, the parties to the Loan Document
thereby waive any provision of law that renders any provision thereof prohiviizd, invalid or
unenforceable in any respect.

(d)  Remedies Not Exclusive. No remedy conferred upon or reserved to
Lender under any Loan Document is intended to be exclusive of any other remedy available to
Lender under the Loan Document or any other Loan Document, at law, in equity or by statute,
and each and every such remedy shall be cumulative and in addition to every other remedy given
thereunder or under any other Loan Document or now or hereafter existing at law or in equity.
Remedies may be exercised in any order Lender elects.

(e) Liability. If Borrower or Indemnitor consists of more than one Person, the
obligations and liabilities of each such Person under such Loan Document shall be joint and
several.

51



0435832083 Page: 62 of 74

UNOFFICIAL COPY

(H Successors and Assiens. Each Loan Document shall be binding upon
Borrower or Indemnitor, as applicable, and their respective Successors, assigns, heirs, executors
and personal representatives, and shall inure to the benefit of Lender and al! subsequent holders
of the Loan Document and their respective officers, directors, employees, shareholders, agents,
successors and assigns. Nothing in any Loan Document, whether express or implied, shall be
construed to give any Person (other than the parties thereto and their permiited successors and
assigns as expressly provided therein) any legal or equitable right, remedy or claim under or in
respect of such Loan Document or any covenants, conditions or provisions contained therein. If
any Loan Document 1s to be recorded, all of the grants, covenants, terms, provisions and
conditions of such Loan Document shall run with the land.

(#;  No Oral Modifications. Each Loan Document, and any of the provisions
thereof, cannot ‘bz -altered, modified, amended, waived, extended, changed, discharged or
terminated orally0r-0y-any act on the part of Borrower, Indemnitor or Lender, but only by an
agreement in writing signed by the party against whom enforcement of any alteration,
modification, amendment, yvaiver, extension, change, discharge or termination is sought.

A

(h) Entire Awicement. Each Loan Document, together with the other
applicable Loan Documents, constitutes the entire agreement of the parties thereto with respect
to the subject matter thercof ana sunersedes all prior written and oral agreements and
understandings with respect to such subjcctmatter.

(1) Waiver of Acceptance.,” Eorrower and Indemnitor hereby waive any
acceptance of any Loan Document by Lender in writing, and the Loan Document shall
immediately be binding upon Borrower or Indemmniter, as the case may be.

() Turisdiction. Court Proceedings! / FACH OF BORROWER AND
INDEMNITOR, TO THE FULLEST EXTENT PERMITTED BY LAW, HEREBY
KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE
ADVICE OF COMPETENT COUNSEL, (I) SUBMITS TO PERSONAL, NONEXCLUSIVE
JURISDICTION IN THE STATE OF ILLINOIS WITH RESPECYT AC ANY SUIT, ACTION
OR PROCEEDING BY ANY PERSON ARISING FROM, RELATING TO OR IN
CONNECTION WITH THE LOAN DOCUMENT OR THE LOAN, (Il) ACKEES THAT ANY
SUCH SUIT, ACTION OR PROCEEDING MAY BE BROUGHT IN ANY_STATE OR
FEDERAL COURT OF COMPETENT JURISDICTION SITTING IN COOL . COUNTY,
ILLINOIS, (III) SUBMITS TO THE JURISDICTION OF SUCH COURTS, (iV;AGREES
THAT IT WILL NOT BRING ANY ACTION, SUIT OR PROCEEDING IN ANY FORUM
OTHER THAN COOK COUNTY, ILLINOIS (BUT NOTHING HEREIN SHALL AFFECT
THE RIGHT OF LENDER TO BRING ANY ACTION, SUIT OR PROCEEDING IN ANY
OTHER FORUM), (V) IRREVOCABLY AGREES NOT TO ASSERT ANY OBJECTION
WHICH IT MAY EVER HAVE TO THE LAYING OF VENUE OF ANY SUCH SUIT,
ACTION OR PROCEEDING IN ANY FEDERAL OR STATE COURT LOCATED IN
ILLINOIS AND ANY CLAIM THAT ANY SUCH ACTION, SUIT OR PROCEEDING
BROUGHT IN ANY SUCH COURT HAS BEEN BROUGHT IN AN INCONVENIENT
FORUM. AND (V1) CONSENTS AND AGREES TO SERVICE OF ANY SUMMONS,
COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT, ACTION OR
PROCEEDING BY REGISTERED OR CERTIFIED U.S. MAIL, POSTAGE PREPAID, TO
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BORROWER OR INDEMNITOR, AS THE CASE MAY BE, AT THE ADDRESS FOR
NOTICES DESCRIBED HEREINABOVE AND CONSENTS AND AGREES THAT SUCH
SERVICE SHALL CONSTITUTE IN EVERY RESPECT VALID AND EFFECTIVE
SERVICE (BUT NOTHING HEREIN SHALL AFFECT THE VALIDITY OR
EFFECTIVENESS OF PROCESS SERVED IN ANY OTHER MANNER PERMITTED BY
LAW),

(k)  Waiver of Jury Trial. BORROWER, INDEMNITOR AND LENDER, TO
THE FULL EXTENT PERMITTED BY LAW, EACH HEREBY KNOWINGLY,
INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE ADVICE OF
COMPETEMT. COUNSEL, WAIVES, RELINQUISHES AND FOREVER FORGOES THE
RIGHT TO A~TRIAL BY JURY IN ANY ACTION OR PROCEEDING, INCLUDING,
WITHOUT LINIITATION, ANY TORT ACTION, BROUGHT BY ANY OF THEM AGAINST
THE OTHER BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO OR IN
CONNECTION WITH-THE LOAN DOCUMENTS, THE LOAN OR ANY COURSE OF
CONDUCT, ACT, OMISSION, COURSE OF DEALING, STATEMENTS (WHETHER
VERBAL OR WRITTEN) SR ACTIONS OF ANY PERSON (INCLUDING, WITHOUT
LIMITATION, SUCH PEKSCN’S DIRECTORS, OFFICERS, PARTNERS, MEMBERS,
EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER PERSONS AFFILIATED
WITH SUCH PERSON), IN CONNECTION WITH THE LOAN OR THE LOAN
DOCUMENT, INCLUDING, WITHOU L LIMITATION, IN ANY COUNTERCLAIM WHICH
BORROWER OR INDEMNITOR MAY ‘LE PERMITTED TO ASSERT THEREUNDER OR
WHICH MAY BE ASSERTED BY LENDEFE. OR ITS AGENTS AGAINST BORROWER OR
INDEMNITOR, WHETHER SOUNDING TN CONTRACT, TORT OR OTHERWISE. THIS
WAIVER BY BORROWER AND INDEMNITOR Ot THEIR RIGHT TO A JURY TRIAL IS
A MATERIAL INDUCEMENT FOR LENDER TO MAKZ THE LOAN.

h No Waivers by Lender. No delay or oriission of Lender in exercising any
right or power accruing upon any default under any Loan Docurient shall impair any such right
or power or shall be construed to be a waiver of any default under sach Loan Document or any
acquiescence therein, nor shall any single or partial exercise of any such right or power or any
abandonment or discontinuance of steps to enforce such right or power, preclude any other or
further exercise thereof or the exercise of any other right or power. Acceptince of any payment
after the occurrence of a default under any Loan Document shall not be deemed‘te-waive or cure
such default under such Loan Document; and every power and remedy givei 0y the Loan
Documents to Lender may be exercised from time to time as often as may be deeme expedient
by Lender. Without limiting the generality of the foregoing, any payment made by Lender for
insurance premiums or Taxes or any other amounts in connection with affecting the Property
shall not constitute a waiver of Borrower’s or Indemnitor’s default in making such payments and
shall not obligate Lender to make any further payments. Borrower and Indemnitor hereby waive
any right to require Lender at any time to pursue any remedy in Lender’s power whatsoever.

(m)  Waiver of Notice. Except as specifically and expressly provided for in
any Loan Document or pursuant to applicable Legal Requirements, neither Borrower nor
Indemnitor shall be entitled to any notices of any nature whatsoever from Lender. Each of
Borrower and Indemnitor hereby expressly waives the right to receive any notice from Lender
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with respect to any matter for which the Loan Document does not specifically and expressly
provide for the giving of notice by Lender to Borrower or Indemnitor, as the case may be.

(n)  Offsets, Counterclaims and Defenses. Borrower and Indemnitor each
hereby knowingly waives the right to assert any counterclaim, other than a compulsory
counterclaim, in any action or proceeding brought against either of them by Lender. Any
assignee of the Loan Documents or any successor of Lender shall take the same free and clear of
all offsets, counterclaims or defenses which are unrelated to the Loan Documents which Borrower
or Indemnitor may otherwise have against any assignor of the Loan Documents, and no such
unrelated counterclaim or defense shall be interposed or asserted by Borrower or Indemnitor in
any action o proceeding brought by any such assignee under such Loan Document. Any such
right to interpos¢ or assert any such unrelated offset, counterclaim or defense in any such action
or proceeding isthereby expressly waived by Borrower and Indemnitor.

(0) “Reztoration of Rights. In case Lender shall have proceeded to enforce any
right under any Loan Decument by foreclosure sale, entry or otherwise, and such proceedings
shall have been discontinued-or abandoned for any reason or shall have been determined
adversely to Lender, then, in ¢very such case, Borrower, Indemnitor and Lender shall be restored
to their former positions and rights theieunder.

(p)  TIME OF THE ©38ENCE. TIME SHALL BE OF THE ESSENCE IN
THE PERFORMANCE OF ALL OBLIGATIONS OF BORROWER AND INDEMNITOR
UNDER THE LOAN DOCUMENTS.,

()  Governing Law. FEach Loan.Document shall be governed by, and
construed in accordance with, the laws of the State wiiere.the Property is located, except to the
extent that the applicability of any of such laws may now or hercafter be preempted by Federal
law, in which case such Federal law shall so govern and be conurolling.

(1) Savines Clause. Each Loan Document is subject to the express condition
that at no time shall Borrower be obligated or required to pay interest = the Debt at a rate which
could subject Lender to either civil or criminal liability as a result of Deing in excess of the
maximum interest rate which Borrower is permitted by applicable law to sotitract or agree to
pay. If, by the terms of any Loan Document, Borrower is at any time required Or obligated to
pay interest on the Debt at a rate in excess of such maximum rate, the rate of interest shall be
deemed to be immediately reduced to such maximum rate and the interest payablc shall be
computed at such maximum rate and all previous payments in excess of such maximum rate
shall be deemed to have been paymenis in reduction of the principal and not on account of the
interest due hereunder. All sums paid or agreed to be paid to Lender for the use, forbearance, or
detention of the Debt shall, to the extent permitted by applicable law, be amortized, prorated,
allocated and spread throughout the full stated term of the Note until payment in full so that the
rate or amount of interest on account of the Debt does not exceed the applicable maximum
lawful rate of interest from time to time in effect. This provision shall supersede any
inconsistent provision of this or any other Loan Document.

(s) Sole Discretion of Lender. Wherever pursuant to any Loan Document,
Lender has the right to consent to or approve any matter, or when any arrangement or term is to
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be satisfactory to Lender or is in Lender’s discretion, the decision of Lender to consent or
approve or deny consent or disapprove such matter or to decide that arrangements or terms are
satisfactory or acceptable or not satisfactory or acceptable shall be in the sole discretion of
Lender and shall be final and conclusive, except as may be otherwise specifically provided
therein. In addition, Lender shall have the right to refuse to grant its consent, approval or
acceptance or to indicate its satisfaction whenever such consent, approval, acceptance or
satisfaction shall be required under the Loan Document.

(t) Counterparts. Any Loan Document may be executed in any number of
separate counterparts, each of which, when so executed and delivered, shall be deemed an
original, but 4l of which, collectively and separately, shall constitute one and the same Loan
Document. All signatures need not be on the same counterpart.

(u)./__Exhibits Incorporated; Headings. Any exhibits attached hereto and any
provisions of other Léaiy Documents incorporated by reference herein, if any, shall be deemed to
be incorporated therein with the same effect as if fully set forth in the body thereof. The
headings and captions of the vazious articles, sections and paragraphs of the Loan Document are
for convenience of reference oniv'and shall not be construed as modifying, defining or limiting,
in any way, the scope or intent of the provisions thereof.

(v)  NoJoint Venture 0+ Partnership. Borrower, Indemnitor and Lender intend
that the relationship created under the Loan Document be solely that of mortgagor and
mortgagee, borrower and lender, or indemnitor and lender, as the case may be. Nothing therein
is intended to create a joint venture, partnership,¢nancy-in-common, agency or joint tenancy
relationship between Borrower and Lender or Indemiiitor and Lender, as the case may be, nor to
grant to Lender any interest in the Property other than that of mortgagee or lender; it being the
intent of the parties hereto that Lender shall not share iri 20y loss whatsoever generated by the
Property and that Lender shall have no control over the day-to-day, management and operation of
the Property.

(w)  Remedies of Borrower and Indemnitor. 1f Borrewer or Indemnitor, as the
case may be, shall seek the approval or consent of Lender under any L.oan Document, which
Loan Document expressly provides that Lender’s approval shall not be unreascnably withheld,
and Lender shall fail or refuse to give such consent or approval, the burGei Si-proof as to
whether or not Lender acted unreasonably shall be upon Borrower or Indemnitor..as the case
may be. In addition thereto, in the event that a claim or adjudication is made thai-l.cnder has
acted unreasonably or unreasonably delayed acting in any case where by law or under the Loan
Document it has an obligation to act reasonably or promptly, Lender shall not be liable for any
monetary damages, and Borrower’s and Indemnitor’s remedies shall be limited to injunctive
relief or declaratory judgment.

(x)  Method of Pavment. All amounts required to be paid by any party to the
Loan Documents to any other party shall be paid in such frecty transferable legal tender of the
United States of America at the time of payment, either by wire transfer or check (subject to
collection).
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(y)  Conflicts; Construction. In case of a conflict between any provision of
any Loan Document and any provision of any other Loan Document, the provision selected by
Lender in its sole subjective discretion shall prevail and be controlling. The provisions of the
Loan Documents shall be liberally construed in favor of Lender.

(z)  True Copy. By executing the Loan Documents, Borrower or Indemnitor,
as the case may be, acknowledges that it has received a true copy of the Loan Documents.

(aa)  Other Miscellaneous Provisions. With respect to the Loan Documents:
(i) any act which Lender is permitted to perform thereunder may be performed at any time and
from time totime by Lender or by any Person designated by Lender; and (ii) each appointment
of Lender as aftorney-in-fact for Borrower or Indemnitor under such Loan Document shall be
irrevocable and coupled with an interest.

ARTICLE XVI. STATE SPECIFIC PROVISIONS

Section 16/4 Inconsistencies. In the event of any inconsistencies between the
terms and conditions of this Art.c'e XVI and the other provisions of this Mortgage, the terms and
conditions of this Article XVI shall-centrol.

Section 16.2. The follswing is hereby inserted as Section 11.10 and this
Mortgage:

Section 11.10 Appointment of a Receiver. The appointment of a
receiver as provided for in Section 1.2(a)(vii) of this Mortgage
may be made either before or after”salz, without regard to the
solvency or insolvency of Borrower at the (ime of application for
such receiver and without regard to the thicn value of the Property,
and Lender hereunder may be appointed as such teceiver. Such
receiver shall have power: (a) to collect the Rent during the
pendency of such foreclosure suit and, in case of a<sale and a
deficiency, during the full statutory period of redemption crnot, as
well as during any further times when Borrower, except for the
intervention of such receiver, would be entitled to collect «uch
Rent; (b) to extend or modify any Leases and to make new Leases,
which extensions, modifications and new Leases may provide for
terms to expire, or for options to lessees to extend or renewal terms
to expire, beyond the maturity date of the indebtedness hereunder
and beyond the date of the issuance of a deed or deeds to a
purchaser or purchasers at a foreclosure sale, it being understood
and agreed that any such Leases, and the options or other such
provisions to be contained therein, shall be binding upon Borrower
and all persons whose interests in the Property are subject to the
lien hereof and upon the purchaser or purchasers at any foreclosure
sale, notwithstanding any redemption from any judgment or decree
of foreclosure, discharge of the indebtedness secured hereby,
satisfaction of any foreclosure decree, or issuance of any certificate
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of sale or deed to any purchaser; and (c) all other powers which
may be necessary or are usual in such cases for the protection,
possession, control, management and operation of the Property
during the whole of said period. The court from time to time may
authorize the receiver to apply the net income in his hands in
payment in whole or in part to: (x) the Debt or any tax, special
assessment or other lien which may be or become superior to the
lien hereof or of such decree, provided such application is made
prior to any foreclosure sale; and (y) the deficiency in case of a
sale and deficiency.

Section 16.3.  Additional Rights. In any case in which under the provisions of
this Mortgage, Lender has a right to foreclose the lien hereof, Borrower shall, forthwith, upon
demand by Lender; surrender to lender, and Lender shall be entitled to take actual possession of,
the Property or any pasithereof personally or by its agent or attorneys. In such event, Lender in
its discretion may, in accordance with law, enter upon and take and maintain possession of all or
any part of the Property togethier with all documents, books, records, papers and accruals of
Borrower or the then owner of ihe Property relating thercto and may exclude Borrower its agents
or servants wholly therefrom and (nay, as attorney in fact, as agent for Borrower or in its own
name as Lender, and under the powers herein granted, hold, operate, manage and control the
Property and conduct the business, if ary. thereof, either equitable, as in its discretion or in the
discretion of its successors or assigns may b2 deemed proper or necessary 10 enforce the payment
or security of the Rent of the Property, including actions for the recovery of Rent, actions in
forcible detainer and actions in distress for rent, and with full power: (a) to cancel or terminate
any Leases for any cause or on any ground which worid entitle Borrower to cancel the same; (b)
to elect to disaffirm any Leases which are then subordirats to the lien hereof, unless such Leases
are covered by a nondisturbance agreement signed by Lerder, (c) to extend or modify any then
existing Leases and to make new Leases which extensions, riodifications and new Leases may
provide for terms to expire, or for options to lessees to extend o7 renew terms to expire, beyond
the maturity date of the indebtedness secured hereby and beyond-ikic date of the issuance of a
deed or deeds to a purchaser or purchasers at a foreclosure sale, it beirg nndersiood and agreed
that any such Leases, and the options or other such provisions to be coitained therein, shall be
binding upon Borrower and all persons whose interests in the Property ar¢ sudiect to the lien
hereof and upon the purchaser or purchasers at any foreclosure sale, notwitiistanding any
redemption from sale, discharge of the indebtedness secured hereby, satisfacuion of any
foreclosure decree, or issuance of any certificate of sale or deed to any purchaser; {d) tc/make all
necessary or proper Tepairs, decorating, renewals, replacements, alterations, additions,
betterments and improvements to the Property as to it may seen judicious; (e) to insure and
reinsure the same and all risks incidental to Lender’s possession, operation and management
thereof; and (f) to receive all of such Rent; Borrower hereby granting full power and authority to
exercise each and every of the rights, privileges and powers herein granted at any and all times
hereafter, without notice to Borrower. Without limitation on the foregoing, in addition to any
rights granted Lender hereunder or under applicable law, Lender shall have all powers, rights and
duties as provided for in Section 15-1701, 15-1702 and 15-1703 of the Act (defined below).

Section 16.4. Protective Advances. Without limitation on the foregoing, all
advances, disbursements and expenditures made by Lender before and during a foreclosure, and
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before and after judgment of foreclosure, and at any time prior to sale, and, where applicable,
after sale, and during the pendency of any related proceedings, for the following purposes, in
addition to those otherwise authorized by this Mortgage or by the Iilinois Mortgage Foreclosure
Act, 735 ILCS 5/15-1101 et seq. (“Act™), shall have the benefit of all applicable provisions of the
Act, including those provisions of the Act hereinbelow referred to (collectively, “Protective
Advances™):

(a)  all advances by Lender in accordance with the terms of this Mortgage to:
(i) preserve or maintain, repair, restore or rebuild any improvements upon the Property; (i1)
preserve the lien of this Mortgage or the priority thereof} or (iii) enforce this Mortgage, as
referred to in‘Subsection 9b)(5) of Section 15-1302 of the Act;

() ) . payments by Lender of: (i) when due installments of principal, interest or
other obligations.in uccordance with the terms of any senior mortgage or other prior lien or
encumbrance; (i) when Zue installments of real estate taxes and assessments, general and special
and all other taxes and asiessments of any kind of nature whatsoever which are assessed or
imposed upon the Property or any part thereof; (iii) other obligations authorized by this
Mortgage; or (iv) with court-approval, any other amounts in connection with other liens,
encumbrances or interests reasonably necessary to preserve the status of title, as referred to in
Section 15-1505 of the Act;

(c)  advances by Lender ur settlement or compromise of any claims asserted
by claimants under senior mortgages or any otker prior liens;

(d)  attorneys’ fees and other exrepses incurred: (i) in connection with the
foreclosure of this Mortgage as referred to in SectionsA3 1504(d)(2) and 15-1510 of the Act; (ii)
in connection with any action, suit or proceeding brougat. by or against the Lender for the
enforcement of this Mortgage or arising from the interest of the t.ender hereunder; or (iii) in the
preparation for the commencement or defense or any such foreclosdre or other action;

(¢)  Lender’s fees and costs, including attorneys’ ‘ees, arising between the
entry of judgment of foreclosure and confirmation hearing as referred 10 in Sebsection (b)(1) of
Section 15-1508 of the Act.

(f) Expenses deductible from proceeds of sale as referred to in‘si:bsections (a)
and (b) of Section 15-1512 of the Act; and

(g)  Expenses incurred and expenditures made by Lender for any one or more
of the following: (i) if all or any portion thereof constitutes one or more units under a
condominium declaration, assessments imposed upon the unit owner thereof;, (ii) if any interest
in the Property is a leaschold estate under a lease or sublease, rentals or other payments required
to be made by the lessee under the terms of the lease or sublease; (iii) premiums for casualty and
liability insurance paid by Lender whether or not Lender or a receiver is in possession, if
reasonably required, in reasonable amounts, and all renewals thereof, without regard to the
limitation to maintaining of existing insurance in effect at the time any receiver or Lender takes
possession of the Property imposed by subsection (¢)(1) of Section 15-1704 of the Act; (iv)
repait or restoration of damage or destruction in excess of available insurance proceeds or
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condemnation awards; (v) payments required or deemed by Lender to be for the benefit of the
Property or required to be made by the owner of the Property under any grant or declaration of
easement, easement agreement, agreement with any adjoining land owners or instruments
creating covenants or restrictions for the benefit of or affecting the Property; (vi) shared or
common expense assessments payable to any association or corporation in which the owner of
the Property is a member if any way affecting the Property; (vii} costs incurred by Lender for
demolition, preparation for and completion of construction; and (viii} pursuant to any lease or
other agreement for occupancy of the Property.

This Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers «nd judgment creditors from the time this Mortgage is recorded pursuant to
subsection (b)/i) of Section 15-1302 of the Act. All Protective Advances shall, except to the
extent, if any, that'any of the same is clearly contrary to or inconsistent with the provisions of the
Act, apply to an¢’oe’included in: (i) determination of the amount of indebtedness secured by this
Mortgage at any time; i) the indebtedness found due and owing to the Lender in the judgment
of foreclosure and any subsequent supplemental judgments, orders, adjudications or findings by
the court or any additional indebtedness becoming due after such entry of judgment, it being
agreed that in any foreclosure jedgment, the court may reserve jurisdiction for such purpose; (iii)
if right of redemption is deemed/not'to be waived by this Mortgage, computation of amount
required to redeem, pursuant to subscctions (d)(2) and (e) of Section (e) of Section 15-1603 of
the Act; (iv) determination of amount dédiictible from sale proceeds pursuant to Section 15-1512
of the Act; (v) application of income in the: hands of any receiver or Lender in possession; and
(vi) computation of any deficiency judgment (pursuant to subsections (b)(2) and (e) of Sections
15-1508 and Section 15-1511 of the Act.

Section 16.5. Business Loan Recital/Statosory Exemption.

(a) Borrower acknowledges and agrees that (i) the proceeds of the Loan will
be used in conformance with subparagraph (1)(1) of Section 40 “An Act in relation to the rate
of interest and other charges in connection with sales on credit 2id-the lending of money,”
approved May 24, 1879, as amended 9815 ILCS 205/4(1)(1)); (i) tha. the indebtedness secured
hereby constitute a business loan which comes within the purview of said Section 4; and (ii1) that
the secured indebtedness is an exempted transaction under the Truth-in-Lerdin} Act, 15 U.S.C.
Sec. 1601 et seq.

(b)  Borrower acknowledges and agrees that the transaction o7 which this
Mortgage is a part is a transaction which does not include either agricultural real estate (as
defined in 735 ILCS 5/15-1201 (1992)) or residential real estate (as defined in 735 5/15-1219
(1992)).

Section 16.6. Maximum Mortgage Loan Secured.

In no event shall the total amount of the Debt plus such additional amounts
secured hereby exceed 300% of the original principal amount of the Note.
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Section 16.7. WAIVER OF STATUTORY RIGHTS.

First:. TO THE FULLEST EXTENT PERMITTED UNDER
APPLICABLE LAW, BORROWER SHALL NOT AND WILL NOT APPLY
FOR OR AVAIL ITSELF OF ANY HOMESTEAD, APPRAISEMENT,
VALUATION, STAY, EXTENSION OR EXEMPTION LAWS, OR ANY SO-
CALLED “MORATORIUM LAWS,” NOW EXISTING OR HEREAFTER
ENACTED, IN ORDER TO PREVENT OR HINDER THE ENFORCEMENT
OR FORECLOSURE OF THIS MORTGAGE, BUT HEREBY WAIVES THE
BENEFIT OF SUCH LAWS. BORROWER FOR ITSELF AND ALL WHO
MAY CLAIM THROUGH OR UNDER IT WAIVES ANY AND ALL RIGHT
10 HAVE THE PROPERTY AND ESTATES COMPRISING THE PROPERTY
MARSHALLED UPON ANY FORECLOSURE OF THE LIEN HEREOF AND
AGKECS THAT ANY COURT HAVING JURISDICTION TO FORECLOSE
SUCH.LFEN MAY ORDER THE PROPERTY SOLD AS AN ENTIRETY.
BORROWER HEREBY WAIVES AND ANY ALL RIGHTS FF REDEMPTION
FROM SALE UUNDER ANY ORDER OR DECREE OF FORECLOSURE OF
THIS MORTGAGE ON ITS BEHALF AND ON BEHALF OF EACH AND
EVERY PERSON ACQUIRING ANY INTEREST IN OR TITLE TO THE
PROPERTY SUBSEQUENT TO THE DATE OF THIS MORTGAGE. THE
FOREGOING WAIVER CF THE RIGHT OF REDEMPTION IS MADE
PURSUANT TO SECTION 15-1601 OF THE ACT. TO THE FULLEST
EXTENT PERMITTED BY APPLICABLE LAW, BORROWER FURTHER
WAIVES DILIGENCE, DEMAND., PRESENTMENT, PROTEST AND
NOTICE OF EVERY KIND IN CONNECTION WITH THE DELIVERY,
ACCEPTANCE, PERFORMANCE, DEESULT OR ENFORCEMENT OF THIS
MORTGAGE AND THE DEBT.
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IN WITNESS WHEREOF, Borrower has duly executed this Mortgage the day and year

first above written.

BORROWER:

MCK MILLENNIUM CENTRE RETAIL, LLC, an

Borrower’s Organizational
Identification Number: NONE

By:

Ilinois limited liability company

MCK MILLENNIUM CORP., an
Iilinois corporation, its Manager

By:_{ Al G 4G L
Name: Constantine A. Cataldo
Title: President

T—
/ ™~
A
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STATE OF ILLINOIS )
) 8§
COUNTY OF (oo )

I, by . puat7Z- , a Notary Public in and for said County in the State
aforesaid, DO HEREBY CERTIFY THAT CONSTANTINE A. CATALDO, personally
known to me to be the PRESIDENT of MCK MILLENNIUM CORP,, an lfinois corporation,
the MANAGER of MCK MILLENNIUM CENTRE RETAIL, LLC, an Illinois limited
liability company, and also known to be the person whose name is subscribed to the foregoing
instrumen; appeared before me this day in person and acknowledged that as such PRESIDENT,
of MCK MYLLENNIUM CORP., he signed and delivered the said instrument as the free and
voluntary act of such corporation on behalf of MCK MILLENNIUM CENTRE RETAIL,
LLC, an illino’s I'mited liability company, for the uses and purposes therein set forth.

o
b

Givenf/g‘oer riv hand and notarial segl, this ! day of December, 2004.
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EXHIBIT A

Legal Description

PARCEL 1: LOTS 3A, 3B AND 3C IN MiLLENNIUM CENTRE SUBDIVISION RECORDED AS
DOCUMENT NUMBER 0318145084, BEING A RESUBDIVISION IN THE NORTHEAST 1/4 OF SECTION
9, TOWNSHIP)39 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, [N COOK
COUNTY, ILL'NOIS.

PARCEL 2. EASFMENT FOR INGRESS AND EGRESS, STRUCTURAL SUPPORT, USE OF FACILITIES,
ENCROACHMENTS, “MATNTENANCE OF FACILITIES, CONSTRUCTION, DELIVERIES AND CLEANING
AND MAINTAINING THT FXTERIOR OF THE BUILDING AS GRANTED IN THE OPERATION AND

REC |PROCAL EASEMENTC AGREEMENT MADE AND ENTERED INTO AS OF THE 11TH DAY OF JULY,
2003 BY AND AMONG MiLLENMIUM CENTRE RETAIL, LLC, AN ILLINOIS LIMITED LIABILITY
COMPANY, ("MCR™) WILLENNILM CENTRE PARKING, LLC, AN ILLINOIS LIMITED LIABILITY
COMPANY, ("MCP") MILLENNIUM CENTRE TOWER, LLC, AN 1LLINOIS LIMITED LIABILITY
COMPANY, ("MCT") AND MILLENNIUM CENTRE CHILLER, LLC, AN ILLINOIS LIMITED
LIABILITY COMPANY, ("MCC") RECYRIED AS DOCUMENT NUMBER 0319203102.

" PARCEL 3: NON-EXCLUSIVE EASEMENT To-PARK IN THE "PARKING PROPERTY" AS CREATED BY
THE AGREEMENT AND DECLARATION OF EASEMINTS, RESERVATIONS, COVENANTS AND
HE’?[%W%I%A%ED 2-/2°3 2004 AND RECORDED [22/23, 2004 AS DOCUMENT NUMBER

9/
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EXHIBIT B
Legal Description of the Total Parcel

LOTS 1, 2, 3A, 3B, 3C AND 4 IN MILLENNIUM CENTRE SUBDIVISION RECORDED AS
DOCUMENT NUMBER 0318145084 IN THE NORTHEAST % OF SECTION 9, TOWNSHIP
39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK
COUNTY, ILLINOIS.

PINS: 17-09-234-001; 17-09-234-002; 17-09-234-003; 17-09-234-004; 17-09-234-005; 17-09-
234.506; 17-09-234-007; 17-09-234-016; 17-09-234-017; 17-09-234-018; 17-09-234-
019; 17409-234-027, 17-09-234-029;

ADDRESS: 33 Weir Ontario Street, Chicago, Illinois 60610




