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MORTGAGE

THIS MORTGAGE mace as of this 15" day of March, 2005 by 120 NORTHWEST
HIGHWAY PARTNERS, L.L.C., an llinois limited liability company (herein, whether one
or more, and if more than one, jointly and severally, called the "Mortgagor"), whose address is
303 East Main Street, Suite 201, Barrington, lllinois 60010 to BARRINGTON BANK & TRUST
COMPANY, N.A. (herein, together with its Guccessors and assigns, including each and every
from time to time holder of the Note hereinatter referred to, called the "Mortgagee'), whose
address is 201 S. Hough Street, Barringten, lllinsis 30010.

WHEREAS, the Mortgagor has, concurrently he/ewith, executed and delivered to the
Mortgagee, the Borrower's note (herein called the "Note") dated the date hereof, in the principal
sum of Two Million Twenty-Four Thousand Dollars ($2,024,000.50) bearing interest at the rate
specified therein, payable to the order of the Mortgagee, and otiierwise in the form of the Note
attached hereto as Exhibit A and incorporated herein and made apait hereof by this reference
with the same effect as if set forth at length; and

WHEREAS, the indebtedness evidenced by the Note, including the (rinipal thereof and
interest and premium, if any, thereon, and any extensions and renewals thereot; i whole or in
part, and any and all other sums which may be at any time due or owing or requirzc to be paid
as herein or in the Note provided, are herein called the "Indebtedness Hereby Sequrd.”

NOW, THEREFORE, THIS MORTGAGE WITNESSETH:

That to secure the payment of the principal of and interest and premium, if any, on the
Note according to its tenor and effect and to secure the payment of all other Indebtedness
Hereby Secured and the performance and observance of all the covenants, provisions and
agreements herein and in the Note contained (whether or not the Mortgagor is personally liable
for such payment, performance and observance) and in consideration of the premises and Ten
Dollars ($10.00) in hand paid by the Mortgagee to the Mortgagor, and for other good and
valuable considerations, the receipt and sufficiency of all of which is hereby acknowledged by
the Mortgagor, the Mortgagor does hereby GRANT, RELEASE, REM ISE, ALIEN, MORTGAGE,

Box 400-CTCC
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WARRANT and CONVEY unto the Mortgagee all and sundry rights, interests and property
hereinafter described (all herein together called the "Premises"):

A

All of the real estate (herein called the "Real Estate”) described in Exhibit B
attached hereto and made a part hereof,

All buildings and other improvements now or at any time hereafter constructed
or erected upon or located at the Real Estate, together with and including, but
not limited to, all fixtures, equipment, machinery, appliances and other articles
and attachments now or hereafter forming part of, attached to or incorporated in
any such buildings or improvements (all herein generally calied the
"Improvements");

Al orivileges, reservations, allowances, hereditaments, tenements and
appuitenances now or hereafter belonging or pertaining to the Real Estate or
Improvznients;

All leasehold zstates, right, title and interest of Mortgagor in any and all leases,
subleases, arrangements or agreements relating to the use and occupancy of
the Real Estate and Improvements or any portion thereof, now or hereafter
existing or entered into-(all herein generally called "Leases"), together with all
cash or security deposits “advance rentals and other deposits or payments of
similar nature given in cor.nection with any Leases;

All rents, issues, profits, royalties, income, avails and other benefits now or
hereafter derived from the Real Fsiate and Improvements, under Leases or
otherwise (all herein generally called "Rznts"), subject to the right, power and
authority given to the Mortgagor in the /issignment hereinafter referred to, to
collect and apply the Rents;

All right, title and interest of Mortgagor in and to aiontions to purchase or lease
the Real Estate or Improvements, or any portion ineveof or interest therein, or
any other rights, interests or greater estates in tne (rights and properties
comprising the Premises, now owned or hereafter acquired by Mortgagor,

Any interests, estates or other claims, bothin law and in equity, wruch Mortgagor
now has or may hereafter acquire in the Real Estate and improvements or other
rights, interests or properties comprising the Premises now owned ortiereafter
acquired;

Al right, title and interest of Mortgagor now owned or hereafter acquired in and
to (i) any land or vaults lying within the right-of-way of any street or alley, open
or proposed, adjoining the Real Estate; (i) any and all alleys, sidewalks, strips
and gores of land adjacent to or used in connection with the Real Estate and
Improvements; (iii) any and all rights and interest of every name or nature
forming part of or used in connection with the Real Estate and/or the operation
and maintenance of the Improvements; (iv) all easements, rights-of-way and
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rights used in connection with the Real Estate or Improvements or as a means
of access thereto, and (v) all water rights and shares of stock evidencing the
same,

Al right, title and interest of Mortgagor in and to all tangible personal property
(nerein called "Personal Property") owned by Mortgagor and now or at any time
hereafter located in, on or at the Real Estate or Improvements or used or useful
in connection therewith {whether or not affixed thereto), including, but not limited
to:

a. all furniture, furnishings and equipment furnished by Mortgagor to tenants
of the Real Estate or Improvements;

o alt building materials and equipment located upon the Real Estate and
‘ntended to be incorporated in the Improvements now or hereafter to be
Zonstructed thereon, whether or not yet incorporated in such
provements;

C. all machines; machinery, fixtures, apparatus, equipment or articles used
in supplyir.a heating, gas, electricity, air-conditioning, water, light, power,
sprinkler proiesion, waste removal, refrigeration and ventilation, and all
fire sprinkiers, ‘2larm systems, electronic monitoring equipment and
devices;

d. all window or structural cleaning rigs, maintenance equipment and
equipment relating to exclusicn.of vermin or insects and removal of dust,
dirt, debris, refuse or garbage;

e. all lobby and other indoor and outdoor Tumniture, including tables, chairs,
planters, desks, sofas, shelves, lockers and cabinets, wall beds, wall
safes and other furnishings;

f. all rugs, carpets and other floor coverings, drapeiies, drapery rods and
brackets, awnings, window shades, venetian blirnds 2nd curtains;

g. all lamps, chandeliers and other lighting fixtures;
h. all recreational equipment and materials;
i. all office furniture, equipment and supplies;

j- all kitchen equipment, including refrigerators, ovens, dishwashers, range
hoods and exhaust systems and disposal units;

k. all laundry equipment, including washers and dryers;
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l. all tractors, mowers, sweepers, snow removal equipment and other
equipment used in maintenance of exterior portions of the Real Estate
and Improvements; and

m. all maintenance supplies and inventories;

provided that the enumeration of any specific articles of Personal Property set
forth above shall in no way exclude or be held to exclude any items of property
not specifically enumerated; but provided that there shall be excluded from and
not included within the term "Personal Property” as used herein and hereby
mortgaged and conveyed, any equipment, trade fixtures, furniture, furnishings
ar other property of tenants of the Premises;

Lliho estate, interest, right, title or other claim or demand which Mortgagor now
has-0rmay hereafter have or acquire with respect to (i) the proceeds of
insurarice, in effect with respect to the Premises, and (i) any and all awards,
claims for damages and other compensation made for or consequent upon the
taking by cerJzranation, eminent domain or any like proceeding, or by any
proceeding or purchiase in lieu thereof, of the whole or any part of the Premises,
including, without limitation, any awards and compensation resulting from a
change of grade of-streets and awards and compensation for severance
damages (all herein generally called "Awards").

TO HAVE AND TO HOLD all and sur.dry the Premises hereby mortgaged and conveyed
or intended so to be, together with the rents, tssues and profits thereof, unto the Mortgagee
forever, free from all rights and benefits under and by virtue of the Homestead Exemption Laws
of the State of lllinois (which rights and benefits are herely expressly released and waived), for
the uses and purposes herein set forth, together with.all right to retain possession of the
Premises after any default in the payment of all or any pait of the Indebtedness Hereby
Secured, or the breach of any covenant or agreement herein corifained, or upon the occurrence
of any Event of Default as hereinafter defined.

FOR THE PURPOSE OF SECURING:

A.

Payment of the indebtedness with interest thereon evidenced oy the Note and
any and all modifications, extensions and renewals thereof ~2nd all other
Indebtedness Hereby Secured;

Performance and observance by Mortgagor of all of the terms, provisions,
covenants and agreements on Mortgagor's part to be performed and observed
under the Loan Agreement referred to in Section 30 hereof;

Performance and observance by Mortgagor of all of the terms, provisions,
covenants and agreements on Mortgagor's part to be performed and observed
under the Assignment referred to in Section 26 hereof;
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D. Performance by any Guarantor of its obligations under any Guaranty or other
instrument given to further secure the payment of the Indebtedness Hereby
Secured or the performance of any obligation secured hereby;

provided that the aggregate of the Indebtedness Hereby Secured shall at no time exceed
$5,000,000.00.

PROVIDED, NEVERTHELESS, and these presents are upon the express condition that
if all of the Indebtedness Hereby Secured shall be duly and punctually paid and all the terms,
provisions. conditions and agreements herein contained on the part of the Mortgagor to be
performed or observed shall be strictly performed and observed, then this Mortgage and the
estate, right’and interest of the Mortgagee in the Premises shall cease and become void and
of no effect.

AND T IS FURTHER AGREED THAT:

1. Paymeii of Indebtedness. The Mortgagor will duly and promptly pay each and
every installment of the principsi of and interest and premium, if any, on the Note, and all other
Indebtedness Hereby Secured, zs the same become due, and will duly perform and observe
all of the covenants, agreemems and provisions herein or in the Note provided on the part of
the Mortgagor to be performed and oeserved.

2. Maintenance. Repair, Restoratian, Prior Liens, Parking. The Mortgagor will:

A Promptly repair, restore ¢r rbuild any Improvements now or hereafter on
the Premises which may become damaged or be destroyed, whether or
not proceeds of insurance are available or sufficient for the purpose,
provided Mortgagee makes availablz to Mortgagor available insurance
proceeds for said purposes;

B. Keep the Premises in good condition and'repair, without waste, and free
from mechanics', materiaimen's or like liens_ <r-claims or other liens or
claims for lien not expressly subordinated to the lien hereof,;

C. Pay when due any indebtedness which may be secu.ed by a lien or
charge on the Premises on a parity with or superior to thé Fien hereof, and
upon request exhibit satisfactory evidence of the discharge: of such lien
to the Mortgagee;

D. Complete within a reasonable time any Improvements now or at any time
in the process of erection upon the Premises;

E Comply with all requirements of law, municipal ordinances or restrictions
and covenants of record with respect to the Premises and the use
thereof;
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Make no material alterations in the Premises which would alter the
footprint of the Building, except as required by law or municipal
ordinance;

Suffer or permit no change in the use or general nature of the occupancy
of the Premises, without the Mortgagee's prior written consent not to be
unreasonably withheld;

Pay when due all operating costs of the Premises;

initiate or acquiesce in no zoning reclassification with respect to the
Premises, without the Mortgagee's prior written consent;

Provide, improve, grade, surface and thereafter maintain, clean, repair,
mark, stripe, police and adequately light parking areas within the
rramises of sufficient size to accommodate not less than ali standard
size American-made automobiles, or as may be required by law,
ordir.arics or regulation, together with any sidewalks, aisles, streets,
driveways and sidewalk cuts and sufficient paved areas for ingress,
egress and right-of-way to and from the adjacent public thoroughfares
necessary for t'ie use thereof;

Reserve and use all such parking areas solely and exclusively for the
purpose of providing ir gress, egress and parking facilities for automobiles
and other passenger vekicl2s of Mortgagor and tenants of the Premises
and their invitees and liceaszes except for promotional events not to
exceed four (4) per year or oive+*} week per event;

Not reduce, build upon, obstruct, rzdesignate or relocate any such
parking areas, sidewalks, aisles, strests, driveways, sidewalk cuts or
paved areas or rights-of-way, or lease or ¢graat any rights to use the same
to any other person except tenants and iruitees of tenants of the
Premises, without the prior written consent of the Mortgagee except for
repairs on a temporary basis;

Cause the Premises at all times to be operated in comruance with all
federal. state, local and municipal environmental, health aiir safety laws,
statutes, ordinances, rules and regulations (herein called "Envirenmental
Regulations"), so that no cleanup, claim or other obligation or
responsibility arises from a violation of any such laws, statutes, or
ordinances, rules and regulations;

From time to time at the direction of Mortgagee, obtain and furnish to
Mortgagee at Mortgagor's expense, an environmental audit or survey
from an expert satisfactory to Mortgagee with respect to the Premises but
only upon Mortgagee's having a reasonable belief an environmental
violation exists on the Premises; and
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0. Comply and cause the Premises to comply with all requirements and
recommendations relating to compliance with Environmental Regulations
and comply and cause the Premises to comply with the recommendations
set forth in any environmental audit or survey with respect to the
Premises, whether made or obtained by or at the request or direction of
Mortgagee, Mortgagor or any federal, state or local governmental
authority or agency, or otherwise.

3. Taxes. The Mortgagor will pay when due and before any penalty attaches, all
general and special taxes, assessments, water charges, sewer charges, and other fees, taxes,
charges-anil assessments of every kind and nature whatsoever (all herein generally called
"Taxes"), whether or not assessed against the Mortgagor, if applicable to the Premises or any
interest therein, ar the Indebtedness Hereby Secured, or any obligation or agreement secured
hereby; and M.artyagor will, upon written request, furnish to the Mortgagee duplicate receipts
therefor; providea tti2%in the event that any law or court decree has the effect of deducting from
the value of land for the purpose of taxation any lien thereon, or imposing upon the Mortgagee
the payment in whole'si any part of the Taxes or liens herein required to be paid by Mortgagor,
or changing in any way the aws relating to the taxation of mortgages or debts secured by
mortgages or the interest of the-Mortgagee in the Premises or the manner of collection of
Taxes, so as to affect this Mortgagor or the Indebtedness Hereby Secured or the Holder
thereof, then, and in any such event; the Mortgagor upon demand by the Mortgagee, will pay
such Taxes, or reimburse the Mortgage tnerefor, and nothing in this Section 3 contained shall
require the Mortgagor to pay any income, franchise or excise tax imposed upon the Mortgagee,
excepting only such which may be levied against such income expressly as and for a specific
substitute for Taxes on the Premises, and then on'y.in an amount computed as if the Mortgagee
derived no income from any source other than its intrest hereunder. Mortgagor shall have the
right to contest taxes using any available procedures pzrmitted by law.

4. Insurance Coverage. The Mortgagor will insiire and keep insured the Premises
and each and every part and parcel thereof against such perils and hazards as the Mortgagee
may from time to time require, and in any event including:

A Insurance against loss to the Improvements and Personal Property
caused by fire, lightning and risks covered by trie so-called "Extended
Coverage" endorsement together with "vandalism and mzlicious mischief"
and "sprinkler leakage" endorsements, or by the so-zated "all perils”
endorsement and such other risks as the Mortgagee may ieasonably
require, in amounts (but in no event less than the initial state principal
amount of the Note) equal to the full replacement value of the
Improvements and Personal Property, plus the cost of debris removal,
with full replacement cost endorsement, "agreed amount” endorsement,
and "contingent liability from operations of building laws" endorsement;

B. Comprehensive general public liability insurance against bodily injury and
property damage in any way arising in connection with the Premises with
such limits as the Mortgagee may reasonably require and in any event
not less than $2,000,000 single limit coverage,
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C. After tenants being occupying the Premises, rent and rental value
insurance (or, at the discretion of Mortgagee, business interruption
insurance) in amounts sufficient to pay during any period of up to one (1)
year in which the Improvements may be damaged or destroyed all
projected annual rents derived from the Premises, and all amounts
(including, but not limited to, all taxes, assessments, utility charges,
operating expenses and insurance premiums) required herein to be paid
by the Mortgagor or by tenants of the Premises;

D. Broad form boiler and machinery insurance on all equipment and objects
customarily covered by such insurance (if any thereof are located at the
Premises), providing for full repair and replacement cost coverage, and
other insurance of the type and in amounts as the Mortgagee may
reasonably require, but in any event not less than that customarily carried
hv persons owning or operating like properties;

E. Surina the making of any alterations or improvements to the Premises
insuranss-covering claims based on the owner's contingent liability not
covered by~the insurance provided in subsection B above, and
Workmen's_Compensation insurance covering all persons engaged in
making such ‘altarations or improvements;

F. Federal Flood Insuranca. in the maximum obtainable amount up to the
amount of the Indebtedness Hereby Secured evidenced by the Note, if
the Premises is in a “iord plain area” as defined by the Federal
insurance Administration (ursuant to the Federal Flood Disaster
Protection Act of 1973, as amerdzd;

G. If any part of the Premises is now sr hereafter used for the sale or
dispensing of beer, wine, spirits or any cwner alcoholic beverages, so-
called "dram shop" or “innkeepers liability ' nsurance against claims or
liability arising directly or indirectly to persons.r property on account of
such sale or dispensing of beer, wine, spirits, or other alcoholic
beverages, including in such coverage loss of nicans of support, ali in
amounts as may be required by law or as the Mortgagee ‘nay specify, but
in no event less than $2,000,000 single limit coverage;

H. Such other insurance of the types and in amounts as the Mongagee may
require, but in any event not less than the types and coverages of
insurance customarily carried by persons owning and operating like
properties;

and Mortgagor shall at its own expense furnish such insurance appraisals as may be required
by Mortgagee from time to time (and in any event not less often than once every 5 years) to
ascertain the full replacement cost of the Improvements for the purposes of Subsection A
above.
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5. Insurance Policies. All policies of insurance to be maintained and provided as

required by Section 4 hereof shall:

A

]

Be in forms, companies and amounts reasonably satisfactory to
Mortgagee, and all policies of casualty insurance shall have attached
thereto mortgagee clauses or endorsements in favor of and with loss
payable to Mortgagee;

Contain endorsements that no act or negligence of the insured or any
occupant and no occupancy or use of the Premises for purposes more
hazardous than permitted by the terms of the policies will affect the
validity or enforceability of such policies as against Mortgagee;

Be written in amounts sufficient to prevent Mortgagor from becoming a
co-insurer;

Dyovide for thirty (30) days' prior written notice of cancellation to
Mortgayes;

Contain no deductibie amount in excess of $10,000;

Provide that any.v.2iver of the insured's subrogation rights shall not void
coverage;

and Mortgagor will deliver all policies, including arlditional and renewal policies, to Mortgagee,
and in case of insurance policies about to expire, the Mortgagor will deliver renewal policies not
less than thirty (30) days prior to the respective dates of expiration.

6. Deposits for Taxes and Insurance Premiums ~iriorder to assure the payment of
Taxes and insurance premiums payable with respect to the Premises as and when the same
shall become due and payable:

A

The Mortgagor shall deposit with the Mortgagee cn the first day of each
and every month, commencing with the date the i st payment of interest
andfor principal and interest shall become due or. thz Indebtedness
Hereby Secured, an amount equal to:

a. One-twelfth (1/12) of the Taxes next to become due upon the
Premises; provided that, in the case of the first such deposit, there
shall be deposited in addition, an amount as estimated by
Mortgagee which, when added to monthly deposits to be made
thereafter as provided for herein, shall assure to Mortgagee's
satisfaction that there will be sufficient funds on deposit to pay
Taxes as they come due; plus

b. One-twelfth (1/12) of the annual premiums on each policy of
insurance upon the Premises; provided that, with the first such
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deposit there shall be deposited in addition, an amount equal to
one-twelfth (1/12) of such annual insurance premiums muttiplied
by the number of months elapsed between the date premiums on
each policy were last paid to and including the date of deposit;

provided that the amount of such deposits (herein generally called "Tax
and Insurance Deposits") shall be based upon Mortgagee's reasonable
estimate as to the amount of Taxes and premiums of insurance next to
be payable;

The aggregate of the monthly Tax and Insurance Deposits, together with
monthly payments of interest and/or principal and interest payable on the
Note, shall be paid in a single payment each month, to be applied to the
following items in the order stated:

2! Taxes and insurance premiums;

b. I"idebtedness Hereby Secured otherthan principal and interest on
tne Mate;

C. Interest on.the Note;

d. Amortization of the principal balance of the Note.

The Mortgagee will, out ¢f the Tax and Insurance Deposits, upon the
presentation to the Mortgageée vy the Mortgagor of the bills therefor, pay
the insurance premiums and Tax<sor will, upon presentation of receipted
bitls therefor, reimburse the Mortgz.oar for such payments made by the
Mortgagor; provided that if the total Tax arid Insurance Deposits on hand
shall not be sufficient to pay all of the Taxes and insurance premiums
when the same shall become due, then the Mortgagor shall pay to the
Mortgagee on demand any amount necessary t<-make up the deficiency;
and if the total of such Deposits exceed the amiou it required to pay the
Taxes and insurance premiums, such excess shal~he credited on
subsequent payments to be made for such items;

In the event of a default in any of the provisions contaned in this
Mortgage, in the Note or in other Loan Documents, the Mortgajez, atits
option, without being required so to do, may apply any Tax and Insurance
Deposits on hand on any of the Indebtedness Hereby Secured, in such
order and manner as the Mortgagee may elect, and in such case the
Mortgagor will replenish any Tax and Insurance Deposits so applied
within 5 days after Mortgagee's demand; provided that when the
Indebtedness Hereby Secured has been fully paid, then any remaining
Tax and Insurance Deposits shalf be paid to the Mortgagor,

10
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E. All Tax and Insurance Deposits are hereby pledged as additional security
for the Indebtedness Hereby Secured, and shall be held in trust to be
irrevocably applied for the purposes for which made as herein provided,
and shall not be subject to the direction or control of the Mortgagor,

F. Notwithstanding anything to the contrary herein contained, the Mortgagee
shall not be liable for any failure to apply to the payment of Taxes and
insurance premiums any amounts deposited as Tax and Insurance
Deposits unless the Mortgagor, while no default exists hereunder, and
within a reasonable time prior to the due date, shall have requested the
Mortgagee in writing to make application of such Deposits on hand to the
payment of the particular Taxes or insurance premiums for the payment
of which such Deposits were made, accompanied by the bills therefor,
and

G. Al' Tax and Insurance Deposits in the hands of Mortgagee shall be held
without allowance of interest and need not be kept separate and apart but
may ‘bz zommingled with any funds of the Mortgagee until applied in
accordancz-with the provisions hereof.

Notwithstanding anything ta.iha contrary herein set forth, so long as (i) Taxes and
insurance premiums are timely paid, 2:12 (i) an Event of Default has not occurred under this
Mortgage, Tax and Insurance Deposits chall.not be required; provided, however, at such time
as either of the foregoing conditions shal! fail tu be true and correct then, thereafter, Tax and
Insurance Deposits shall be required notwiths'ar.ding the said default shall be cured.

7. Proceeds of Insurance. The Mortgagorwiil give the Mortgagee prompt notice of
any damage to or destruction of the Premises, and:

A In case of loss covered by policies of incLivance, the Mortgagee (or, after
entry of decree of foreciosure, the purchaszr at the foreclosure sale or
decree creditor, as the case may be) is herety-authorized at its option
either to settle and adjust any claim under sucii policies without the
consent of the Mortgagor, or allow the Mortgagor-tc agree with the
insurance company or companies on the amount ta_be paid upon the
loss: provided that the Mortgagor may itself adjust losses 2ggregating not
in excess of Twenty-Five Thousand Dollars ($25,000); picvided further
that in any case the Mortgagee shall, and is hereby authorized i, collect
and receipt for any such insurance proceeds; and the expenses incurred
by the Mortgagee in the adjustment and collection of insurance proceeds
shall be so much additional indebtedness Hereby Secured, and shall be
reimbursed to the Mortgagee upon demand;

B. In the event of any insured damage to or destruction of the Premises or
any part thereof (herein called an "Insured Casualty") and if, in the
reasonable judgment of the Mortgagee, the Premises can be restored
prior to Loan maturity, to an architectural and economic unit of the same

11
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character and not less valuable than the same was prior to the Insured
Casualty, and adequately securing the outstanding balance of the
Indebtedness Hereby Secured, and the insurers do not deny liability to
the insureds, then, if none of the Leases are subject to termination on
account of such casualty and if no Event of Default, as hereinafter
defined, shall have occurred and be then continuing, and if there was no
Event of Default, whether continuing or not, at the time of occurrence of
damage or destruction, which resulted in said loss, the proceeds of
insurance shall be applied to reimburse the Mortgagor for the cost of
restoring, repairing, replacing or rebuilding (herein generaily called
"Restoring") the Premises or any part thereof subject to Insured Casualty,
as provided for in Section 9 hereof;

Notwithstanding the foregoing, proceeds of rent and rental value
insurance or business interruption insurance provided as set forth in
Section 4.C hereof collected by the Mertgagee, shall be held and applied
as tollows:

a. So0.1ong as no Event of Default shall have occurred, such
proseeds shall be applied in payment of periodic instaliments of
principa! 2nd interest provided for in the Note and to payment of
any Tax andinsurance Deposits required by Section 6 hereof, and
any surplus sha!l.be remitted to Mortgagor; and

b. Upon the occurreice of an Event of Default, such proceeds shall
be applied as set foith/in Subsection E below.

If, in the reasonable judgment of Mortgagee, the Premises cannot be
restored to an architectural and economic unit as provided for in
Subsection B above, then at any ume from and after the Insured
Casualty, upon thirty (30) days' written notice to Mortgagor, Mortgagee
may declare the entire balance of the Indebtetness Hereby Secured to
be, and at the expiration of such thirty (30) day perod the Indebtedness
Hereby Secured shall be and become, immediately fiuc and payable;

Except as provided for in this Section 7, Mortgagee shzii apply the
proceeds of insurance {including amounts not required for Restoring
effected in accordance with Subsection B above) consequenr upon any
Insured Casualty upon the Indebtedness Hereby Secured, in such order
or manner as the Mortgagee may elect; provided that no premium or
penalty shall be payable in connection with any prepayment of the
Indebtedness Hereby Secured made out of insurance proceeds as
aforesaid;

In the event that proceeds of insurance, if any, shall be made available

to the Mortgagor for the Restoring of the Premises, Mortgagor hereby
covenants to Restore the same to be of at least equal vaiue and of

12
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substantially the same character as prior to such damage or destruction;
all to be effected in accordance with plans and specifications to be first
submitted to and reasonably approved by the Mortgagee unless
consistent with those previously approved by the Mortgagee;

Any portion of insurance proceeds remaining after payment in full of the
Indebtedness Hereby Secured shall be paid to Mortgagor or as ordered
by a court of competent jurisdiction;

No interest shall be payable by Mortgagee on account of any insurance
proceeds at any time held by Mortgagee; and

Nothing contained in this Mortgage shall create any responsibility or
liability upon the Mortgagee to collect any proceeds of any policies of
insurance, or Restore any portion of the Premises damaged or destroyed
&nrough any cause.

8. Condemnatinn < The Mortgagor will give Mortgagee prompt notice of any
proceedings, instituted or threatziad, seeking condemnation or taking by eminent domain or
any like process (herein generaly called a "Taking"), of all or any part of the Premises, including
damages to grade, and:

A.

Mortgagor hereby assigns, transfers and sets over unto Mortgagee the
entire proceeds of an Award consequent upon any Taking;

If, in the reasonable judgnierit.of the Mortgagee, the Premises can be
restored to an architectural and-csanomic unit of the same character and
not less valuable than the Premise<-prior to such Taking and adequately
securing the outstanding balance of the 'ndebtedness Hereby Secured
then, if no Event of Default, as hereinaiter defined, shall have occurred
and be then continuing, the Award shali-he applied to reimburse
Mortgagor for the cost of Restoring the portion¢fthe Premises remaining
after such Taking, as provided for in Section & hereof;

If, in the reasonable judgment of Mortgagee, the Freriises cannot be
restored to an architectural and economic unit as‘piovided for in
Subsection B above, then at any time from and after the 7 axing, upon
thirty (30) days' written notice to Mortgagor, Mortgagee may declare the
entire balance of the Indebtedness Hereby Secured to be, and at the
expiration of such thirty (30) day period the Indebtedness Hereby
Secured shall be and become, immediately due and payable;

Except as provided for in Subsection B of this Section 8, Mortgagee shall
apply any Award (including the amount not required for Restoration
effected in accordance with Subsection B above) upon the Indebtedness
Hereby Secured in such order or manner as the Mortgagee may elect;
provided that no premium or penalty shall be payable in connection with
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any prepayment of the Indebtedness Hereby Secured made out of any
Award as aforesaid;

E. In the event that any Award shall be made available to the Mortgagor for
Restoring the portion of the Premises remaining after a Taking,
Mortgagor hereby covenants to Restore the remaining portion of the
Premises to be of at least equal value and of substantially the same
character as prior to such Taking, all to be effected in accordance with
plans and specifications to be first submitted to and approved by the
Mortgagee;

F. Any portion of any Award remaining after payment in full of the
Indebtedness Hereby Secured shall be paid to Mortgagor or as ordered
by a court of competent jurisdiction; and

G. N interest shall be payable by Mortgagee on account of any Award at
any time held by Mortgagee.

9. Disbursement of Insurance Proceeds and Condemnation Awards. In the event
the Mortgagor is entitled to reimaursement out of insurance proceeds or any Award held by the
Mortgagee, such proceeds shall be disbursed from time to time upon the Mortgagee being
furnished with reasonably satisfactory evidence of the estimated cost of completion of the
Restoring, with funds (or assurances satisfactory to the Mortgagee that such funds are
available) sufficient in addition to the proceeds of insurance or Award, to complete the proposed
Restoring, and with such architect's certificates, w/aivers of lien, contractor's sworn statements
and such other evidence of costs and payments &s 4= Mortgagee may reasonably require and
approve; and the Mortgagee may, in any event, requirz tiiat all plans and specifications for such
Restoring be submitted to and approved by the Mortgaye e prior to commencement of work; and
in each case:

A No payment made prior to the final connietion of the Restoring shall
exceed ninety percent (90%) of the value of the work performed from time
to time;

B. Funds other than proceeds of insurance or the Award ska'i be disbursed

prior to disbursement of such proceeds or Award; and

C. At all times the undisbursed balance of such proceeds'¢: Award
remaining in the hands of the Mortgagee, together with funds deposited
for the purpose or irrevocably committed to the satisfaction of the
Mortgagee by or on behalf of the Mortgagor for the purpose, shall be at
least sufficient in the reasonable judgment of the Mortgagee to pay for the
cost of completion of the Restoring, free and clear of all liens or claims for
lien.
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10.  Stamp Tax. If, by the laws of the United States of America, or of any state having
jurisdiction over the Mortgagor, any tax is due or becomes due in respect of the issuance of the
Note, the Mortgagor shall pay such tax in the manner required by such law.

11.  Prepayment Privilege. At such time as the Mortgagor is not in default under the
terms of the Note, or under the terms of this Mortgage, the Mortgagor shall have the privilege
of making prepayments on the principal of the Note (in addition to the required payments
thereunder) in accordance with the terms and conditions, if any, set forth in the Note, but not
otherwise.

17, Effect of Extensions of Time, Amendments on Junior Liens and
QOthers. Meiigagor covenants and agrees that:

A If the payment of the Indebtedness Hereby Secured, or any part thereof,
ne extended or varied, or if any part of the secunty be released, all
wersons now or at any time hereafter liable therefor, or interested in the
P,emises, shall be held tc assent to such extension, variation or release,
and theiscliability, if any, and the lien and all provisions hereof shall
continue ip-iul force and effect; the right of recourse against all such
persons being axpressly reserved by the Mortgagee, notwithstanding any
such extension; variation or release:;

B. Any person, firm or corporation taking a junior mortgage or other lien
upon the Premises or any interest therein, shall take such lien, subject to
the rights of the Mortgagre to amend, medify and supplement this
Mortgage, the Note, the Assioriment and the Loan Agreement hereinafter
referred to, and to vary the raie of interest and the method of computing
the same, and to impose additional rees and other charges, and to extend
the maturity of the Indebtedness Herety S=2cured, in each and every case
without giving notice to, or obtaining tiie cansent of, the holder of such
junior lien and without the lien of this Mortaage losing its priority over the
rights of any such junior lien; and

C. Nothing in this Section contained shall be construsd-as waiving any
provision of Section 17 hereof which provides, among cber things, that
it shall constitute an Event of Default if the Premises be soid, conveyed
or encumbered.

13.  Effect of Changes in Tax Laws. In the event of the enactment after the date
hereof by any legislative authority having jurisdiction of the Premises of any law deducting from
the value of land for the purpose of taxation, any lien thereon, or imposing upon the Mortgagee
the payment of the whole or any part of the taxes or assessments or charges or liens herein
required to be paid by the Mortgagor, or changing in any way the laws relating to the taxation
of mortgages or debts secured by mortgages or the Mortgagee's interest in the Premises, or
the method of collecting taxes, so as to affect this Mortgage or the Indebtedness Hereby
Secured, or the holder thereof, then, and in any such event, the Mortgagor, upon demand by
the Mortgagee, shall pay such taxes or assessments, or reimburse the Mortgagee therefor;
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provided that if in the opinion of counsel for the Mortgagee the payment by Mortgagor of any
such taxes or assessments shall be unfawful, then the Mortgagee may, by giving notice to the
Mortgagor, declare the entire principal balance of the Indebtedness Hereby Secured and ali
accrued interest to be due and payable on a date specified in such notice, not less than 180
days after the date of such notice, and the Indebtedness Hereby Secured and all accrued
interest shall then be due and payable without premium or penalty on the date so specified in
such notice.

14.  Mortgagee's Performance of Mortgagor's Obligations. In case of default therein,
the Mortgagee, either before or after acceleration of the Indebtedness Hereby Secured or the
foreclosi'ie of the lien hereof, and during the period of redemption, if any, may, but shall not be
required to.«make any payment or perform any act herein or in any other Loan Documents,
including but not limited to the Loan Agreement hereinafter referred to, required of the
Mortgagor (whather or not the Mortgagor is personally liable therefor) in any form and manner
deemed expedient to-the Mortgagee; and in connection therewith:

A Tie Mortgagee may, but shall not be required to, make full or partial
payraents of principal or interest on prior encumbrances, if any, and
purchase, izcharge, compromise or settle any tax lien or other prior lien,
title, or claim thereof, or redeem from any tax sale or forfeiture affecting
the Premises,_cr.contest any tax, assessment, lien or claim:

B. Mortgagee may, but shall not be required to, complete construction,
furnishing and equipging of the Improvements upon the Premises and
rent, operate and manage: the Premises and such Improvements and pay
operating costs and expenses, including customary managements fees,
of every kind and nature in conriection therewith, so that the Premises,
Improvements and Personal Property shall be operational and usable for
their intended purpose;

C. All monies paid for any of the purposes harcin authorized or authorized
by any other instrument evidencing or securing *heIndebtedness Hereby
Secured, and all expenses paid and incurred in ‘connection therewith,
including attorney's fees and any other monies advanced by the
Mortgagee to protect the Premises and the lien heraof, =i to complete
construction, furnishing and equipping, or to rent, operatz znd manage
the Premises and such Improvements, or to pay any such opérating costs
and expenses thereof, or to keep the Premises, Improvernents and
Personal Property operational and usable for their intended purposes,
shall be so much additional Indebtedness Hereby Secured, whether or
not they exceed the amount of the Note, and shall become immediately
due and payable without notice, and with interest thereon at the Default
Rate specified in the Note (herein called the "Default Rate");

D. Inaction of the Mortgagee shall never be considered a waiver of any right
accruing to it on account of any default on the part of the Mortgagor; and
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E. The Mortgagee, in making any payment hereby authorized relating to
taxes and assessments, may do so according to any bill, statement or
estimate, without inquiry into the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof, for the purchase, discharge,
compromise or settlement of any other prior lien, may do so without
inquiry as to the validity or amount of any claim for lien which may be
asserted, or in connection with the completion of construction, furnishing
or equipping of the Improvements or the Premises or the rental, operation
or management of the Premises or the payment of operating costs and
expenses thereof, Mortgagee may do so in such amounts and to such
persons as Mortgagee may deem appropriate, and may enter into such
contracts therefor as Mortgagee may deem appropriate or may perform
the same itself.

16.  Inspection of Premises. The Mortgagee shall have the right to inspect the
Premises at all reascinable times, and access thereto shall be permitted for that purpose,
provided Mortgagee dzes not interfere unreascnably with business activities of any occupants

of the Premises.

16.  Financial Statements. The Mortgagor will, within one hundred twenty (120) days
after the end of each fiscal year of the Mortgagor and of each guarantor, furnish to the
Mortgagee at the place where interest thereon is then payable, financial and operating
statements of the Borrower, the Premisas and of each guarantor for such fiscal year, all in
reasonable detail and in any event including such itemized statement of receipts and
disbursements as shall enable Mortgagee to cete.rmine whether any default exists hereunder
or under the Note; and in connection therewith:

A Such financial and operating statements shall be prepared and certified
at the expense of Mortgagor in sucti mianner as may be reasonably
acceptable to the Mortgagee, and the Mertaagee may, by notice in writing
to the Mortgagor, require that the samie 02 prepared and certified,
pursuant to audit, by a firm of independent cetifiad public accountants
reasonably satisfactory to Mortgagee, in whicn case such accountants
shali state whether or not, in their opinion, any detault oi-=vent of Default
exists hereunder or under the Note; and

B. If the statements furnished shall not be prepared in accardance with
generally accepted accounting principles consistently applied or other
cash based principles, or if Mortgagor fails to furnish the same when due,
Mortgagee may audit or cause to be audited the books of the Premises
and/or the Borrower and of each Guarantor, at Mortgagor's expense, and
the costs of such audit shall be so much additional Indebtedness Hereby
Secured bearing interest at the Default Rate until paid, and payable upon
demand.

17.  Restrictions on Transfer. Subject to the provisions of Section 18 hereof, it shall
be an immediate Event of Default hereunder if, without the prior written consent of the
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Mortgagee, any of the following shall occur, and in any event Mortgagee may condition its
consent upon such increase in rate of interest payable upon the Indebtedness Hereby Secured,
change in monthly payments thereon, change in maturity thereof and/or the payment of a fee,
all as Mortgagee may in its sole discretion require:

A

If the Mortgagor shall create, effect, contract for, commit to or consent to
or shall suffer or permit any conveyance, sale, assignment, transfer, lien,
pledge, mortgage, security interest or other encumbrance or alienation of
the Premises or any part thereof, or interest therein, excepting only sales
or other dispositions of Collateral as defined in Section 19 (herein called
"Obsolete Collateral") no longer useful in connection with the operation
of the Premises; provided that prior to the sale or other disposition
thereof, such Obsolete Collateral shail have been replaced by Collateral,
subject to the first and prior lien hereof, of at least equal value and utility;

I7the Mortgagor is a trustee, then if any beneficiary of the Mortgagor shall
create. effect, contract for, commit to or consent to, or shall suffer or
permt.ary sale, assignment, transfer, lien, piedge, mortgage, security
interest’ or-<cther encumbrance or alienation of such beneficiary's
beneficial interast in the Mortgagor;

If the Mortgagor is 2 corporation, or if any corporation is a beneficiary of
a trustee mortgagor, then if any shareholder of such corporation shall
create, effect, contract for, commit to or consent to or shall suffer or
permit any sale, assignnier.t, transfer, lien, pledge, mortgage security
interest or other encumbraitcz ar alienation of any such shareholder's
shares in such corporation; provided that if such corporation is a
corporation whose stock is puvlicly traded on a national securities
exchange or on the "Over the Counte:” rharket, then this Section 17.C
shall be inapplicable.

If the Mortgagor is a partnership or joint venti:2,-er if any beneficiary of
a trustee Mortgagor is a partnership or joint ventuie, then if any general
partner or joint venturer in such partnership or joint veriiure shall create,
effect or consent to or shall suffer or permit any sale ~assignment,
transfer, lien, pledge, mortgage, security interest or other.crcumbrance
or alienation of any part of the partnership interest or joint venture
interest, as the case may be, of such partner or joint venturer, o:

If the Mortgagor is a limited liability company, or if any beneficiary of a
trustee Mortgagor is a limited liability company, then if any member in
such limited liability company shall create, effect or consent to or shall
suffer or permit any sale, assignment, transfer, lien, pledge, mortgage,
security interest or other encumbrance or alienation of any part of the
membership interest of such limited liability company provided, however,
transfer of membership interests are permitted as long as GK

18



0507533232 Page: 19 of 45

UNOFFICIAL COPY

Development, Inc. remains the manager of the limited liability company;
or

F. If there shall be any change in control (by way of transfers of stock
ownership, partnership interests, membership interests or otherwise) in
any general partner or member which directly or indirectly controls or is
a general partner or member of a partnership, joint venture or limited
liability company beneficiary as described in Subsection 17.D and 17.E
above;

in each ~as2 whether any such conveyance, sale, assignment, transfer, lien, pledge, mortgage,
security intérest, encumbrance or alienation is effected directly or indirectly, voluntarily or
involuntarily. by operation of law or otherwise; provided that provisions of this Section 17 shalll
be operative with raspect to, and shall be binding upon, any persons who, in accordance with
the terms hereof or ctherwise, shall acquire any part of or interest in or encumbrance upon the
Premises, or such hereficial interest in, share of stock of or partnership, joint venture or
membership interest i the Mortgagor or any beneficiary of a Trustee Mortgagor; and provided
further that no consent by Marigagee to, or any waiver of, any event or condition which would
otherwise constitute an Event of Default under this Section 17, shall constitute a consent to or
a waiver of any other or subseauent such event or condition or a waiver of any right, remedy
or power of Mortgagee consequent.ipareon.

18.  Permitted Transfers. The provisions of paragraph 17 shall not be applicable to
transfers of the Premises, or part thereof, o interest therein or any beneficial interests, shares
of stock, or partnership, joint venture or merabzrship interests, as the case may be, in the
Mortgagor, or any beneficiary of a Trustee Mortgager by or on behalf of an owner thereof who
is deceased or declared judicially incompetent, to_si:ch owner's heirs, legatees, devisees,
executors, administrators, estate, personal representatizs and/or committee., or to transfers
for estate tax purposes.

19.  Uniform Commercial Code. This Mortgage consttutes a Security Agreement
under the Uniform Commercial Code of the State in which the Prernic2c is located (herein called
the "Code") with respect to any part of the Premises which may or mi¢iit now or hereafter be
or be deemed to be personal property, fixtures or property other than reai estate which is owned
by Mortgagor (all herein called "Collateral); all of the terms, provisicns; zonditions and
agreements contained in this Mortgage pertain and apply to the Collateral as.Tully and to the
same extent as to any other property comprising the Premises; and the following pravisions of
this Section 19 shall not limit the generality or applicability of any other provigica of this
Mortgage, but shall be in addition thereto:

A The Mortgagor (being the Debtor as that term is used in the Code) is and
will be the true and lawful owner of the Collateral, subject to no liens,
charges or encumbrances other than the lien hereof,

B. The Collateral is to be used by the Mortgagor solely for business
purposes, being installed upon the Premises for Mortgagor's own use or
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as the equipment and furnishings furnished by Mortgagor, as landlord, to
tenants of the Premises,

The Collateral will be kept at the Real Estate and will not be removed
therefrom without the consent of the Mortigagee (being the Secured Party
as that term is used in the Code) by Mortgagor or any other person; and
the Collateral may be affixed to the Real Estate but will not be affixed to
any other real estate;

The only persons having any interest in the Premises are the Mortgagor,
Mortgagee and persons occupying the Premises as tenants only;

No Financing Statement covering any of the Coliateral or any proceeds
thereof is on file in any public office except pursuant hereto; and
Mortgagor will at its own cost and expense, upon demand, furnish to the
Micrtgagee such further information and will execute and deliver to the
Mortgagee such financing statement and other documents in form
satisfaciery to the Mortgagee, and will do all such acts and things as the
Mortgagee may at any time or from time to time reasonably request or as
may be necessary or appropriate to establish and maintain a perfected
security interestn the Collateral as security for the Indebtedness Hereby
Secured, subject 0 no adverse liens or encumbrances; and the
Mortgagor will pay ‘he enst of filing the same or filing or recording such
financing statements c- other documents, and this instrument, in all public
offices whenever filing or recording is deemed by the Mortgagee to be
necessary or desirabie,

Upon the occurrence of any Even'. f Default hereunder (regardless of
whether the Code has been enacted in ihe jurisdiction where rights or
remedies are asserted) and at any time thereafter (such Event of Default
not having previously been cured), the Maurigagee at its option may
declare the Indebtedness Hereby Secured immadiately due and payable,
all as more fully set forth in Section 20 hereof, and ihereupon Mortgagee
shall have the remedies of a secured party under thc-Code, including
without limitation the right to take immediate and exclusiva nossession of
the Collateral, or any part thereof, and for that purpose may, so far as the
Mortgagor can give authority therefor, with or without judicial process,
enter (if this can be done without breach of the peace) upon‘ary place
which the Collateral or any part thereof may be situated and remove the
same therefrom (provided that if the Collateral is affixed to real estate,
such removal shall be subject to the conditions stated in the Code),

The Mortgagee shall be entitled to hold, maintain, preserve and prepare
the Collateral for sale, until disposed of, or may propose to retain the
Collateral, subject to the Mortgagor's right of redemption, if any, in
satisfaction of the Mortgagor's obligations as provided in the Code;
provided that the Mortgagee without removal may render the Collateral
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unusable and dispose of the Collateral on the Premises, and the
Mortgagee may require the Mortgagor to assemble the Collateral and
make it available to the Mortgagee for its possession at a place to be
designated by Mortgagee which is reasonably convenient to both parties;

The Mortgagee will give Mortgagor at least five (5) days' notice of the
time and place of any public sale thereof or of the time after which any
private sale or any other intended disposition thereof is made and the
requirements of reasonable notice shall be met if such notice is mailed,
by certified mail or equivalent, postage prepaid, to the address of the
Mortgagor determined as provided in Section 42 hereof, at least five (5)
days before the time of the sale or disposition;

The Mortgagee may buy at any public sale, and if the Collateral is a type
sustomarily sold in a recognized market or is of a type which is the
subject of widely distributed standard price quotations, Mortgagee may
wuy at any private sale, and any such sale may be held as part of and in
conjur.ction with any foreclosure sale of the Real Estate comprised within
the Premises, the Collateral and Real Estate to be sold as cne ot if
Mortgage= so elects;

The net proceeds realized upon any such disposition, after deduction for
the expenses of retaking, holding, preparing for sale, selling or the like,
and the reasonable ‘attorneys' fees and legal expenses incurred by
Mortgagee, shall be appidied in satisfaction of the Indebtedness Hereby
Secured; and the Mortgagea wi!l account to the Mortgager for any surplus
realized on such disposition;

The remedies of the Mortgagee herevnder are cumulative and the
exercise of any one or more of the renicdies provided for herein or under
the Code shall not be construed as a waiver of any of the other remedies
of the Mortgagee, including having the Collcteral deemed part of the
realty upon any foreclosure thereof, so long as any part of the
Indebtedness Hereby Secured remains unsatisfied; aiid

The terms and provisions contained in this Section 19'gha!i, uniess the
context otherwise requires, have the meanings and be Construed as
provided in the Code.

20.  Events of Default. If one or more of the following events (herein called "Events
of Default”) shall occur:

A

If default is made in the due and punctual payment of the Note or any
installment thereof, either principal or interest, as and when the same is
due and payable and continuing for five (5) days, or if default is made in
the making of any payment of any other monies required to be made
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hereunder or under the Note, any applicable period of grace specified in
the Note shall have elapsed; or

if an Event of Default pursuant to Section 17 hereof shall occur and be
continuing without notice or grace of any kind; or

If default is made in the maintenance and delivery to Mortgagee of
insurance required to be maintained and delivered hereunder, without
notice or grace of any kind; or

If (and for the purpose of this Section only, the term Mortgagor shall mean
and include not only Mortgagor but Borrower, any beneficiary of a Trustee
Mortgagor and each person who, as guarantor, co-maker or otherwise
shall be or become liable for or obligated upon all or any part of the
'ndebtedness Hereby Secured or any of the covenants or agreements
~ontained herein or in the Loan Agreement),

a. " Mortgagor shall file a petition in voluntary bankruptcy under
the Bankruptcy Code of the United States or any similar law, state
or faderal, now or hereafter in effect, or

b. The Mongaeor shall file an answer admitting insolvency or inability
to pay its depts, 2or

c. Within sixty (60) Jays after the filing against Mortgagor of any
involuntary proceedings.under such Bankruptcy Code or similar
law, such proceedings'ska! not have been vacated or stayed, or

d. The Mortgagor shall be adjudicaizd a bankrupt, or a trustee or
receiver shall be appointed for tise Miortgagor or for all or the major
part of the Mortgagor's properly or the Premises, in any
involuntary proceeding, or any court skt have taken jurisdiction
of all or the major part of the Mortgagor's property or the Premises
in any involuntary proceeding for the protecticii; reorganization,
dissolution, liquidation or winding up of the Martgagor, and such
trustee or receiver shall not be discharged or suvch jurisdiction
relinquished or vacated or stayed on appeal or othe wise stayed
within sixty (60) days, or

e. The Mortgagor shall make an assignment for the benefit of
creditors or shall admit in writing its inability to pay its debts
generally as they become due or shall consentto the appointment
of a receiver or trustee or liquidator of all or the major part of its
property, or the Premises, or
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E. If any default shail exist under the provisions of Section 26 hereof, or
under the Assignment referred to therein, which is not cured within any
applicable cure period, if any; or

F. If any default shall exist under the provisions of Section 30 hereof, or
under the Loan Agreement referred to therein, which is not cured within
any applicable cure period, if any; or

G. If any representation made by or on behalf of Borrower in connection with
the Indebtedness Hereby Secured shall prove untrue in any material
respect, which is not cured within any applicable cure period, if any; or

A If default shall continue for 30 days after notice thereof by Mortgagee to
Borrower in the due and punctual performance or observance of any
other agreement or condition herein or in the Note contained; provided
(hat if such default is not susceptible of cure within such 15-day period,
such 30-day period shall be extended to the extent necessary to permit
such cur=if, but only if, Borrower shall commence such cure within such
30-day pericd and shall thereafter prosecute such cure to completion,
diligently and without delay, and no other Event of Default shall occur; or

3 if the Premises <l be abandoned; or
J. If the Borrower shall e in defauit beyond any applicable grace period in

any term, provision or (condition of any document which evidences,
secures or governs any loansacured by a lien against the Premises;

K. If a guarantor shall be dissolveq, cie-or be adjudged iegally incompetent;
or
L. The death, dissolution or legal incompetericy of any Borrower;

then the Mortgagee is hereby authorized and empowered, at its optioii, .and without affecting
the lien hereby created or the priority of said lien or any right of the Mortpagae hereunder, to
declare, without further notice, all Indebtedness Hereby Secured to be iramariately due and
payable, whether or not such default is thereafter remedied by the Borrower, aidtne Mortgagee
may immediately proceed to foreclose this Mortgage and/or exercise any right, povver or remedy
provided by this Mortgage, the Note, the Assignment or any of the other Loan Dozuinents or
by law or in equity conferred.

21.  Foreclosure. When the Indebtedness Hereby Secured, or any part thereof, shail
become due, whether by acceleration or otherwise, the Mortgagee shall have the right to
foreclose the lien hereof for such Indebtedness or part thereof and:

A In any suit or proceeding to foreclose the lien hereof, there shall be

allowed and included as additional indebtedness in the decree for sale,
all expenditures and reasonable expenses which may be paid or incurred
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by or on behalf of the Mortgagee for attorneys' fees, appraisers' fees,
outlays for documentary and expert evidence, stenographers' charges,
publication costs and costs (which may be estimated as to items to be
expended after entry of the decree) of procuring all such abstracts of title,
title searches and examinations, title insurance policies, and similar data
and assurances with respect to title, as the Mortgagee may deem
reasonably necessary either to prosecute such suit or to evidence to
bidders at sales which may be had pursuant to such decree the true
conditions of the title to or the value of the Premises; and

B. All expenditures and expenses of the nature in this Section mentioned,
and such expenses and fees as may be incurred in the protection of the
Premises and the maintenance of the lien of this Mortgage, including the
reasonable fees and expenses of any attorney employed by the
Mortgagee in any litigation or proceedings affecting this Mortgage, the
Mo'e or the Premises or the rights of Mortgagee hereunder or as to which
hortgagee may be made a party by virtue of its interest in the Premises
pursLar. ‘o this Mortgage or otherwise, including probate and bankruptcy
proceedings;or in preparation for the commencement or defense of any
proceeding.or threatened suit or proceeding, shall constitute so much
additional Indebiedness Hereby Secured, and shall be immediately due
and payable by 1hz Mortgagor, with interest thereon at the Default Rate.

22.  Proceeds of Foreclosure Sal. The proceeds of any foreclosure sale of the
Premises shall be distributed and applied in the: fcllowing order of priority: First, on account of
all costs and expenses incident to the foreclosure proceedings, including all such items as are
mentioned in Section 21 hereof: Second, all other.items which, under the terms hereof,
constitute Indebtedness Hereby Secured additional to that cvidenced by the Note, with interest
on such items as herein provided; Third, to interest remainisig unpaid upon the Note; Fourth,
to the principal remaining unpaid upon the Note; and lastly, anv.surplus to the Mortgagor, and
its successors or assigns, as their rights may appear.

23. Receiver. Mortgagor consents and agrees that:

A Upon an Event of Default, Mortgagee shall be entitlec. to.12ve appointed
a receiver of the Premises;

B. Such appointment may be made either before or after sale, without notice
and without requiring bond, without regard to solvency or insolvency of
the Mortgagor at the time of application for such receiver, and without
regard to the then value of the Premises or whether the same shall be
then occupied as a homestead or not; and the Mortgagee hereunder, or
any holder of the Note, may be appointed as such receiver,

C. Such receiver shall have the power to collect the Rents during the

pendency of such foreclosure suit and in case of a sale and a deficiency,
during the full statutory period of redemption, if any, whether there be a
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redemption or not, as well as during any further times when the
Mortgagor, except for the intervention of such receiver, would be entitled
to collection of such Rents and all other powers which may be necessary
or are usual in such cases for the protection, possession, control,
management and operation of the Premises during the whole of said
period; and

D. The court may, from time to time, authorize the receiver to apply the net
income from the Premises in his hands in payment in whole or in part of:

a. The Indebtedness Hereby Secured or the indebtedness secured
by any decree foreclosing this Mortgage, or any tax, special
assessment or other lien which may be or become superior to the
lien hereof or such decree, provided such application is made
prior to the foreclosure sale; or

. The deficiency in case of a sale and deficiency.

24. Insurance Upon Foreclosure. In case of an insured loss after foreciosure
proceedings have been instituted_tha proceeds of any insurance policy or policies, if not applied
in Restoring the Improvements, ‘a5 aforesaid, shall be used to pay the amount due in
accordance with any decree of foreciosi:ie that may be entered in any such proceedings, and
the balance, if any, shall be paid as the court-may direct; and:

A In the case of foreclosurz cf this Mortgage, the court, in its decree, may
provide that the Mortgagea's clause attached to each of the casualty
insurance policies may be canceied and that the purchaser at foreclosure
sale may cause a new loss clause ie-be attached to each of said casualty
insurance polices making the loss thereunder payable to said purchaser
and any such foreclosure decree may-further provide that in case of a
redemption under said decree as proviced by statute, such redemptor
may cause the preceding loss clause attachedc-each casualty insurance
policy to be canceled and a new loss clause to.be attached thereto,
making the loss thereunder payable to such redemptor: and

B. In the event of foreclosure sale, the Mortgagee is hereiy authorized,
without the consent of the Mortgagor, to assign any andall insurance
policies to the purchaser at the sale, or to take such other seps as the
Mortgagee may deem advisable to cause the interest of such purchaser
to be protected by any of the said insurance policies.

25.  Waiver. The Mortgagor hereby covenants and agrees that it will not at any time
insist upon or plead, or in any manner whatever claim or take any advantage of, any stay,
exemption or extension law or any so-called "Moratorium Law" now or at any time hereafter in
force, nor claim, take or insist upon the benefit or advantage of or from any law now or hereafter
in force providing for the valuation or appraisement of the Premises, or any part thereof, prior
to any sale or sales thereof to be made pursuant to any provisions herein contained, or to
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decree judgment or order of any court of competent jurisdiction; or, after such sale or sales,
claim or exercise any rights under any statute now or hereafter in force to redeem the property
so sold, or any part thereof, or relating to the marshalling thereof, upon foreclosure sale or other
enforcement hereof; and without limiting the foregoing:

A The Mortgagor hereby expressly waives any and all rights of redemption
from foreclosure or sale, if any, under any order or decree of foreclosure
of this Mortgage, on its own behalf and on behalf of each and every
person, it being the intent hereof that any and all such rights of
redemption of the Mortgagor and of all other persons are and shall be

. deemed to be hereby waived to the full extent permitted by the provisions
of 735 ILCS 5/15-1101, et seq., or other applicable law or replacement
statutes;

B. The Mortgagor will not invoke or utilize any such law or laws or otherwise
Kinder, delay or impede the execution of any right, power or remedy
fierein ar otherwise granted or delegated to the Mortgagee but will suffer
and pe:mit the execution of every such right, power and remedy as
though no such law or laws had been made or enacted; and

C. If the Mortgagor i< a trustee, Mortgagor represents that the provisions of
this Section (incivairia the waiver of redemption rights) were made at the
express direction of Mortgagor's beneficiaries and the persons having the
power of direction over Mortgagor, and are made on behalf of the Trust
Estate of Mortgagor and &1l Feneficiaries of Mortgagor, as well as all other
persons mentioned above.

26.  Assignment. As further security for the Indebtedness Hereby Secured, the
Mortgagor has, concurrently herewith, executed and deliveied to the Mortgagee a separate
instrument (herein calied the "Assignment") dated as of the uateiereof, wherein and whereby,
among other things, the Mortgagor has assigned to the Mortgage« all of the rents, issues and
profits, and/or any and all Leases and/or the rights of managenier: of the Premises, all as
therein more specifically set forth, which said Assignment is hereby inicorporated herein by
reference as fully and with the same effect as if set forth herein at length;-an¢.in connection with
the foregoing:

A The Mortgagor agrees that it will duly perform and observe all of the
terms and provisions on its part to be performed and observed under the
Assignment;

B. The Mortgagor agrees that it wili duly perform and observe all of the
terms and provisions on lessor's part to be performed and observed
under any and all Leases to the end that no default on the part of lessor
shall exist thereunder; and

C. Nothing herein contained shall be deemed to obligate the Mortgagee to
perform or discharge any obligation, duty or liability of lessor under any

26



0507533232 Page: 27 of 45

UNOFFICIAL COPY

Lease: and the Mortgagor shall and does hereby indemnify and agree to
defend and hold the Mortgagee harmless of and from any and all liability,
loss or damage which the Mortgagee may or mightincur underany Lease
or by reason of the Assignment except for Mortgagee's negligence or
wilful acts or except if Mortgagee takes title to the Premises; and any and
all such liability, loss or damage incurred by the Mortgagee, together with
the costs and expenses, including reasonable attorneys' fees, incurred by
the Mortgagee in the defense (including preparation for defense) of any
claims or demands therefor (whether successful or not), shall be so much
additional indebtedness Hereby Secured, and the Mortgagor shail
reimburse the Morigagee therefor on demand, together with interest
thereon at the Default Rate from the date of demand to the date of
payment.

27.  Prioritiec with Respect to Leases. If the Mortgagee shall execute and record (or
register) in the public Office wherein this Mortgage was recorded (or registered) a unilateral
declaration that this Mortgaae shall be subject and subordinate, in whole or in part, to any
Lease, then upon such recardziion (or registration), this Mortgage shall become subject and
subordinate to such Lease (o the extent set forth in such instrument; provided that such
subordination shall not extend tc.or affect the priority of entitlement to insurance proceeds or
any Award unless such instrument ska!! specifically so provide.

28.  Mortgagee in Possession.' Upan an Event of Default, Mortgagee is entitled to
become a mortgagee in possession. Nothirig herein contained shall be construed as
constituting the Mortgagee a mortgagee in possession in the absence of the actual taking of
possession of the Premises by the Mortgagee.

29.  Business Loan. Mortgagor represents and 2grees thatthe loan evidenced by the
Note and secured hereby is a business loan within the purview,of 815 ILCS 205/4, et seq. (or
any substitute, amended or replacement statutes) and is transzcted solely for the purpose of
carrying on or acquiring the business of the Mortgagor, or if the 6Wtortgagor is a trustee, for the
purpose of carrying on or acquiring the business of the beneficizites. of the Mortgagor as
contemplated by said Section.

30. Loan Agreement. The Borrower has executed and deliveied. io-and with the
Mortgagee a loan agreement (herein called “Loan Agreement”) dated as of the ate hereof, in
connection with the construction and erection of certain improvements upon the Piemises and
the disbursement of all or part of the Indebtedness Hereby Secured for the purpose c( financing
the costs thereof; and

A The Loan Agreement is hereby incorporated herein by this reference as
fully and with the same effect as if set forth herein at length and, in the
event of a conflict between the terms of this Mortgage and the Loan
Agreement, the Loan Agreement shall control;

B. This Mortgage secures all funds advanced pursuant to the Loan
Agreement (which advances shall constitute part of the Indebtedness
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Hereby Secured, whether more or less than the principal amount stated
in the Note) and the due and punctual performance, observance and
payment of all of the terms, conditions, provisions and agreements
provided in the Loan Agreement to be performed, observed or paid by
any party thereto other than Mortgagee; and

C. Mortgagor hereby agrees to duly and punctually perform, observe and
pay or cause to be duly performed, observed and paid all of the terms,
conditions, provisions and payments provided forinthe Loan Agreement
to be performed, observed or paid by any party thereto other than
Mortgagee.

31. (_Lontests. Notwithstanding anything to the contrary herein contained, Mortgagor
shall have therigiit4o contest by appropriate legal proceedings diligently prosecuted any Taxes
imposed or assesces-upon the Premises or which may be or become a lien thereon and any
mechanics' materialsien's or other liens or claims for lien upon the Premises (all herein called
"Contested Liens"), and no.Contested Lien shall constitute an Event of Default hereunder, if,
but only if:

A Mortgagor<hz1l forthwith give notice of any Contested Lien to Mortgagee
at the time thie2ame shall be asserted;

B. Mortgagor shall depositwith Mortgagee the full amount (herein called the
"Lien Amount") of suca Contested Lien or which may be secured thereby,
together with such amolnt as Mortgagee may reasonably estimate as
interest or penalties which_ipight arise during the period of contest;
provided that in lieu of such payment Mortgagor may furnish to
Mortgagee a bond or title indemnity-in such amount and form, and issued
by a bond or title insuring company, as may be satisfactory to Mortgagee;

C. Mortgagor shall diligently prosecute the caritest of any Contested Lien by
appropriate legal proceedings having the efrez+<f staying the foreclosure
or forfeiture of the Premises, and shall permit Mortgagee to be
represented in any such contest and shall pay aii expenses incurred by
Mortgagee in so doing, including fees and expenses of Mortgagee's
counsel (all of which shall constitute so much additioie! indebtedness
Hereby Secured bearing interest at the Default Rate urtil' paid, and
payable upon demand); and

D. Mortgagor shall pay such Contested Lien and ali Lien Amounts together
with interest and penalties thereon if and to the extent that any such
Contested Lien shall be determined adverse to Mortgagor, or forthwith
upon demand by Mortgagee if, in the opinion of Mortgagee, and
notwithstanding any such contest, the Premises shall be in jeopardy or
in danger of being forfeited or foreclosed; provided that if Mortgagor shall
fail so to do, Mortgagee may, but shall not be required to, pay all such
Contested Liens and Lien Amounts and interest and penalties thereon
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and such other sums as may be necessary in the judgment of the
Mortgagee to obtain the release and discharge of such liens; and any
amount expended by Mortgagee in so doing shall be so much additional
Indebtedness Hereby Secured bearing interest at the Default Rate until
paid, and payable upon demand; and provided further that Mortgagee
may in such case use and apply for the purpose monies deposited as
provided in Subsection 31.B above and may demand payment upon any
bond or title indemnity furnished as aforesaid.

32 Indemnification. Mortgagor does hereby covenant and agree that:

A Mortgagee shall have no responsibility for the control, care, management
or repair of the Premises and shall not be responsible or liable for any
negligence in the management, operation, upkeep, repair or contro! of the
Premises resulting in loss, injury or death to any tenant, licensee,
‘m'nediate stranger or other person unless Morigagee takes title to the
rremises;

B. No liability-shall be asserted or enforced against Mortgagee in the
exercise oithe rights and powers hereby granted to the Mortgagee; and
Mortgagor hereiy expressly waives and releases any such liability; and

C. Mortgagor shall and doez hereby indemnify and hold Mortgagee harmless
from any liability, loss ur damage which Mortgagee may or might incur by
reason of exercise by Mortaagee of any right hereunder, and any and
all claims and demands whaisoever which may be asserted against
Mortgagee by reason of any wiolation of, or liability under any
Environmental Regulation (other thzn due solely to an act or omission of
Mortgagee after obtaining possessior: or control of the Premises) or of
any alleged obligation or undertaking cn Mortgagee's part to perform or
discharge any of the terms, covenants or agraements contained herein
orin any instrument evidencing, securing or reizting to the Indebtedness
Hereby Secured or in any contracts, agreements or other instruments
relating to or affecting the Premises unless caused by Mortgagee's
negligence or wilful acts; any and all such liability._loss or damage
incurred by the Mortgagee, together with the costs” 2" expenses,
including reasonable attorneys' fees incurred by Morigagze in the
defense (including preparation for defense) of any claims o d2mands
therefor (whether successful or not) shall be so much additional
Indebtedness Hereby Secured, and the Mortgagor shall reimburse the
Mortgagee therefor on demand, together with interest thereon at the
Default Rate from the date of demand to the date of payment.

33 Mortgagor Not a Joint Venturer or Partner. Mortgagor and Mortgagee
acknowledge and agree that in no event shall Mortgagee be deemed to be a partner or joint
venturer with Mortgagor or any beneficiary of Mortgagor; and without limiting the foregoing,
Mortgagee shall not be deemed to be such a partner or joint venturer on account of its
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becoming a mortgagee in possession or exercising any rights pursuant to this Mortgage or
pursuant to any other instrument or document evidencing or securing any of the Indebtedness
Hereby Secured, or otherwise.

34.  Subrogation. Tothe extentthat Mortgagee, on or after the date hereof, pays any
sum due under or secured by any Senior Lien as hereinafter defined, or Mortgagor or any other
person pays any such sum with the proceeds of the Indebtedness Hereby Secured:

A Mortgagee shall have and be entitled to a lien on the Premises equal in
priority to the Senior Lien discharged, and Mortgagee shall be subrogated
1o, and receive and enjoy all rights and liens possessed, held or enjoyed
by, the holder of such Senior Lien, which shall remain in existence and
benefit Mortgagee in securing the Indebtedness Hereby Secured; and

B. Wotwithstanding the release of record of Senior Liens (as hereinafter
4eiined) Mortgagee shall be subrogated to the rights and liens of all
iortgaqes, trust deeds, superior titles, vendors' liens, mechanics' liens,
or liens, ¢harges, encumbrances, rights and equities on the Premises
having priciity to the lien of this Mortgage (herein generally cailed "Senior
Liens"), to'the-axtent that any obligation secured thereby is directly or
indirectly paic ¢i discharged with proceeds of disbursements or advances
of the Indebtedinéss Hereby Secured, whether made pursuant to the
provisions hereof o/ of a2 Note or any document or instrument executed
in connection with the Indebtedness Hereby Secured.

35  Tille in Mortgagor's Successors. Iritheavent that the ownership of the Premises
or any part thereof becomes vested in a person or-pLfsons other than the Mortgagor the
Mortgagee may, without notice to the Mortgagor, deal with such SUCCESSOr Or SUCCessors in
interest of the Mortgagor with reference to this Mortgage and ine indebtedness Hereby Secured
in the same manner as with the Mortgagor; and the Mongagor will give immediate written
notice to the Mortgagee of any conveyance, transfer or change of cwnership of the Premises;
but nothing in this Section 35 contained shall vary or negate the provictens of Section 17 hereof.

36. Rights Cumulative. Each right, power and remedy herein nenferred upon the
Mortgagee is cumulative and in addition to every other right, power or remeaady, express or
implied, given now or hereafter existing, at law or in equity, and each and every rignt, power and
remedy herein set forth or otherwise so existing may be exercised from time to lime as often
and in such order as may be deemed expedient by the Mortgagee, and the exercice or the
beginning of the exercise of one right, power or remedy shall not be a waiver of the right to
exercise at the same time or thereafter any other right, power or remedy; and no delay or
omission of the Mortgagee in the exercise of any right, power or remedy accruing hereunder
or arising otherwise shall impair any such right, power or remedy, or be construed to be a
waiver of any default or acquiescence therein.

37,  Successors and Assigns. This Mortgage and each and every covenant,
agreement and other provision hereof shall be binding upon the Mortgagor and its successors
and assigns (including, without limitation, each and every from time to time record owner of the
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Premises or any other person having an interest therein) and shall inure to the benefit of the
Mortgagee and its successors and assigns and wherever herein the Mortgagee is referred to,
such reference shall be deemed to include the holder from time to time of the Note, whether so
expressed or not; and each such from time to time holder of the Note shall have and enjoy all
of the rights, privileges, powers, options, benefits and security afforded hereby and hereunder,
and may enforce every and all of the terms and provisions hereof, as fully and to the same
extent and with the same effect as if such from time to time holder was herein by name
specifically granted such rights, privileges, powers, options, benefits and security and was
herein by name designated the Mortgagee.

23 ) Provisions Severable. The unenforceability or invalidity of any provision or
provisions -riereof shall not render any other provision or provisions herein contained
unenforceable cr invalid.

39. aiver.of Defense. No action for the enforcement of the lien or any provision
hereof shall be subject to any defense which would not be good and available to the party
interposing the same-in an.action at law upon the Note.

40. Captions and Proricuns. The captions and headings of the various sections of
this Mortgage are for convenieice nnly, and are not to be construed as confining or limiting in
any way the scope or intent of the pravisions hereof; and whenever the context requires or
permits, the singular number shall incluze the plural, the plural shall include the singular and
the masculine, feminine and neuter genders-shall be freely interchangeable.

41. Addresses and Notices. Any natize which any party hereto may desire or may
be required to give to any other party shall be ir.wiiting, and the personal delivery thereof or
electronic facsimile transmission thereof, or the passace of three days after the mailing thereof
by registered or certified mail, return receipt requester.-or upon the next business day after
timely and proper deposit, charges paid, with any overnignt carrier with respect to next day
service, to the addresses initially specified in the introductory pai agraph hereof, or to such other
place or places as any party hereto may by notice in writing designate, shall constitute service
of notice hereunder.

A copy of all notices shall be directed as follows:
If to Mortgagee:
Barrington Bank & Trust Company, N.A.
201 S. Hough Street
Barrington, IL 60010
Attention: Marilynn Williams
Fax: (847) 304-6670

with a copy to:
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Jay R. Goldberg

Field and Goldberg, LLC
10 South LaSaile Street
Suite 2910

Chicago, IL 60603

Fax: (312) 408-7201

If to Mortgagor:

120 Northwest Highway Partners, L.L.C.
303 East Main Street

Suite 201

Barrington, IL 60010

with a copy to:

ia Fierstein
SeyiarihShaw LLP

55 East Mariroe Street
42™ Fioot

Chicago, IL 82323
Fax: (312) 265-5259

42, Mortgagor Will Not Discrimir.ate. Mortgagor covenants and agrees at all times
to be in fult compliance with provisions of law  prohibiting discrimination on the basis of race,
color, creed or national origin including, but not imitad to, the requirements of Title VIl of the
1968 Civil Rights Act, or any substitute, amended or replacement Acts.

43, Interest atthe Default Rate. Without limiting t'ie generality of any provision herein
or in the Note contained, from and after the occurrence of anv£vent of Default hereunder, all
of the Indebtedness Hereby Secured shall bear interest at the Dafault Rate.

44. Time. Time is of the essence hereof and of the Nuis, Assignment, Loan
Agreement and all other instruments or Loan Documents delivered in connection with the
Indebtedness Hereby Secured.

45.  Applicable Law. This Document shall be construed in accordance with the laws
of the State in which the Premises are located.
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IN WITNESS WHEREOF, the Mortgagor hereto has executed this Mortgage all on and
as of the day, month and year first above written.

120 NORTHWEST HIGHWAY PARTNERS,
L.L.C., an Illinois limited liability
company

By: GK Development, Inc., an lllincis
corporation, its Mghager

By:

Garo Khélamian, its President
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STATEOF 724 /n3615 )
) SS
COUNTY OF (I oo )

I, the undersigned, a Notary Publicin and for the County and State aforesaid, do hereby
certify that Garo Kholamian, the President of GK Development, Inc., the Manager of 120
Northwest Highway Partners, L.L.C., personally known to me to be the same person whose
name is subscribed to the foregoing instrument, appeared before me in person and
acknowledned that he signed and delivered the said instrument as his own free and voluntary
act and & tha free and voluntary act of said 120 Northwest Highway Partners, L.L.C.forthe
uses and purpeses therein set forth.

Given undeimy hand and notarial seal this 4( Q[ ’2 day of [2 ?ﬁw , 2005.

T AR
b b hapALL

Cemh  TOBIN 0
T (168 STATE OF 1U,i[.%k:?i&}\.

Lo FETR 1N fii o
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EXHIBIT A

NOTE

$2,024,000.00 March 15, 2005

1. Agreement to Pay. FOR VALUE RECEIVED, the undersigned, 120
NORTHWEST HIGHWAY PARTNERS, L.L.C., an lllinois limited liability company (herein
called the "Borrower"), promises to pay to the order of BARRINGTON BANK & TRUST
COMPANY, N.A. (herein, together with each successive owner and holder of this Note, called
"Lender") in e manner provided for herein and in the Mortgage, hereinafter referred to, the
principal sur o7 wo Million Twenty-Four Thousand Doltars ($2,024,000.00) or so much as may
from time to time % disbursed and remain unpaid hereunder, together with interest in arrears
on the balance of priicipal remaining from time to time unpaid at the rates provided for in Sec-
tions 4 and 5 hereof fro'n-and after the date of disbursement (*Disbursement Date”) that all or
any portion of the proceeds of the loan evidenced hereby shall have been initially disbursed.

2. Nature of Loan. Theloan evidenced hereby is a construction loan of up to Two
Million Twenty-Four Thousand Dollars ($2,024,000.00) to be disbursed in accordance with the
Loan Agreement in connection witii ine completion of the construction of an approximately
5,970 square foot one story retail builairj-ocated on the Premises hereinafter referred to.

3. Definitions. For the purposes nereaf, the following terms shall have the meanings
set forth below:

A "Default Rate" shall mean interési payable at the rate set forth in Section
5 hereof.
B. "Loan" shall mean the aggregate indebraciness evidenced by this Note.

C. "Maturity Date" shall mean and refer to Marcit i, 2007.

D. "Premises” shall mean the real estate commonly knewn as 120-122
Northwest Highway in Barrington, lllinois and legally described cn Fxpibit B to the
Mortgage (hereinafter referred to), together with all site improvements anid structures
constructed and personal property situated thereupon.

E. "Regular Rate" shall mean interest payable at the lesser of. (a) LIBOR
plus Two Hundred Twenty-Five (225) Basis Points (see Rider attached hereto and
incorporated herein by reference) or (b) Six Percent (6.0%).

4, Interest Rate Prior to Defaut. Borrower shall pay interest to Lender on the
principal balance hereof outstanding from time to time prior to default at the Regular Rate.
Interest is computed on a 365/360 basis; that is, by applying the ratio of the annual interest rate
over a year of 360 days, multiplied by the outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.
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5. Default Rate. In the event that there shall occur:

A Any monetary default hereunder that shall continue for five (5) days after
such payment is due hereunder,

B. Any Event of Default under the Mortgage; or

C. Maturity of the indebtedness evidenced hereby, whether by passage of
time, acceleration, declaration or otherwise,

then and ir« any such event, the entire principal balance herecf and all indebtedness secured
by the Mortgzge shall thereafter bear interest at a rate equal to Five Percent (§%) per annum
in excess of th'e 'Regular Rate for each day all or any part of the principal balance hereof shall
remain outstanzing or until the default referred to above shall be cured, whichever shall first
occur. As a conditiar t2 curing any such default, however, Borrower shall pay all amounts in
default together with inferest charged at the Default Rate.

6. Late Charge. ‘Without limiting the provisions of Section 5 hereof, in the event any
installment of interest and/or piinciza! and interest is not paid within sixteen {16) days of the due
date thereof the undersigned prornises to pay a late charge of Five Percent (5%) of the amount
due to defray the expense incident {0 Yi2ndling any such delayed payment or payments.

7. Payments. Borrower shail make.monthly payments of interest only. The first
payment of interest shall be due on May 1, 2005. Each successive payment of interest shall
be made on the first (1*) day of each month théreafter. It is the intention of the parties that
interest will be paid from an interest reserve, as n'ore-fully provided in the Loan Agreement;
provided, however, the exhaustion of funds estaplishad in the interest reserve or the
unavailability for disbursement of the interest reserve pursuzit to the Loan Agreement shall not
abrogate or otherwise affect the obligation of Borrower to pay interest due hereunder.

Notwithstanding the above, on the Disbursement Date Borrcwear shall pay interest from
the Disbursement Date through the end of the month in which the Dtshursement Date has
occurred.

Whenever changes occur in the interest rate, Lender will changa t'i=-Borrower’s
payments to reflect payments based on the originai amortization period less ‘the number of
months elapsed since the first payment.

BORROWER SHALL PAY ALL ACCRUED INTEREST, THE UNPAID PRINCIPAL
BALANGE OF THIS NOTE AND ANY OTHER SUMS DUE WITH RESPECT TO THE LOAN
ON THE MATURITY DATE.

8. Prepayment Privilege. The Borrower may prepay on any installment payment
date the unpaid principal balance of this Note, in whole or in part, provided that (i) Borrower
gives Lender not less than ten (10) days prior written notice of its intention to do so; and (ii)




0507533232 Page: 37 of 45

UNOFFICIAL COPY

Borrower pays, at the time of such prepayment and in addition thereto, all accrued interest to
the date of such prepayment and all other unpaid indebtedness then due.

9. Application of Payments. All payments on account of the indebtedness
evidenced by this Note shall be applied as follows:

A First to indebtedness secured by the Mortgage and the Assignment, as
hereinafter defined, other than the principal hereof and interest hereon charged at the
Regular Rate, and specifically including but without limitation, late charges and interest,
if any, charged at the difference between the Regular Rate and the Default Rate;

B. Current interest on the unpaid principal balance hereof at the applicable
Regula” Rate; and then

C. The unpaid balance of the Loan.

10.  Method-and Place of Payment. Payments upon this Note shall be made in lawful
money of the United States #f,America which shall be legal tender for public and private debts
at the time of payment, and sha!i-he made at such place as Lender may from time to time in
writing appoint, provided that in the absence of such appointment all payments hereon shall be
made at the offices of Lender, 201.S. Hough Street, Barrington, Ilinois 60010.

11.  Loan Documents. This Nute is-a full recourse obligation of Borrower, is given to
evidence an actual loan in the above amount, and is the Note referred to in and secured by the
following and such other instruments evidencing, securing, or pertaining to the Loan as shall,
from time to time, be executed and delivered(by Borrower or any other party to Lender
(collectively, the "Loan Documents®);

A A Mortgage (herein called the "Mortgage”) to Lender, as mortgagee,
bearing even date herewith, encumbering the Premicas,

B. A Guaranty (herein called the “Guaranty”) ¢7-Garo Kholamian (herein
called the “Guarantor”),

C. An Assignment of Rents and Leases (herein called thz "Assignment”)
bearing even date herewith, made by Borrower, as assignor, collateially assigning to
Lender all of the leases, occupancy agreements, rents, issues and profits ¢f and from
the Premises;

D. A Loan Agreement (herein called the “Loan Agreement’) pursuant to
which the proceeds of the Loan evidenced hereby shall be disbursed; and

E. A Security Agreement (herein called the “Security Agreement”) bearing
even date herewith, made by Borrower, as debtor, in favor of Lender, as secured party.
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Reference is hereby made to the Loan Documents, which are incorporated herein by this
reference as fully and with the same effect as if set forth herein at length, for a description of
the Premises, a statement of the covenants and agreements of the Borrower and Guarantor,
a statement of the rights, remedies and security afforded thereby, and all other matters therein
contained.

12. Default and Acceleration. At the election of Lender and without notice, the
principal sum remaining unpaid hereon, together with accrued interest thereon, shall be and
become at once due and payable at the place herein provided for payment upon the occurrence
of a default hereunder, any Event of Default under the Mortgage or a default under any of the
other Loa:: Locuments.

13.  (Usury. Borrower represents that the loan evidenced by this Note is exempt from
any limitations <n.tha rate of interest that may be charged hereunder. In no event shall any
interest or payment in-the nature of interest be charged or collected by Lender or paid hy
Borrower which shall exczed the maximum contract interest rate now allowed for a loan of this
type by the State of llinais {the "Maximum Interest Rate"). It is the intention of Lender and
Borrower not to contract for'a grater rate of interest than the Maximum Interest Rate. Interest,
or any payment determined to be-in the nature of interest, charged or collected by Lender or
paid by Borrower exceeding the Maximum Interest Rate shall be deemed to result from mutual
mistake, and any sums so charged, collected, or paid shall be refunded to Borrower.

14.  Costs of Enforcement. In the evant that this Note is placed in the hands of an
attorney-at-law for collection after maturity, o: in the event that proceedings at law, in equity, or
bankruptey, receivership or other legal proceedings are instituted or threatened in connection
herewith, or if Lender or its participant, if any, is made a party to any such proceeding, or in the
event that this Note is placed in the hands of an attorney-at-law following a default hereunder
or under the Mortgage to enforce or interpret any of the iights or requirements contained herein
or in the Mortgage, Assignment or Security Agreement or of'ier instruments given as security
for. or related to, the indebtedness evidenced hereby, the Berrower hereby agrees to pay alt
reasonable costs of collecting or attempting to collect this Note, c. protecting, interpreting or
enforcing such rights, including, without limitation, reasonable att>meys' fees, costs and
expenses (whether or not suit is brought), in addition to all principal, inierest and other amounts
payable hereunder; all of which shall be secured by the Mortgage, Assignment and Security
Agreement, except where Borrower prevails on all claims in a fully adjudicater. eroceeding.

15.  Notices. All notices required or permitted to be given hereunder snall'be given
in the manner and to the place as provided in the Mortgage for notice to the party to whe'n such
notice is given.

16. Time. Time is of the essence of this Note and each of the provisions hereof.
17.  Captions. The captions to the sections of this Note are for convenience only and

shall not be deemed part of the text of the respective sections and shall not vary, by implication
or otherwise, any of the provisions of this Note.
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18.  Disbursemeritto Escrow. Funds representing the proceeds of the indebtedness
evidenced hereby which are disbursed by Lender by mail, wire transfer or other delivery to the
Borrower or at Borrower's direction, to escrows or otherwise for the benefit of the Borrower, for
all purposes, shall be deemed outstanding hereunder and to have been received by Borrower
as of the date of such mailing, wire transfer or other direct delivery, and interest shall accrue
and be payable upon such funds from and after the date of such wire transfer, mailing or de-
livery and until repaid, notwithstanding the fact that such funds may not at any time have been
remitted by such escrows to Borrower or for its benefit.

19.  Governing Law. This Note shall be governed by the laws of the State of lliinois.
20. ~ Waivers. The Borrower hereby:

A Waives demand, presentment for payment, notice of nonpayment and
protest;

B. vaives notice of and consents to any and all extensions of this Note, or
any part thereof, tha rzl=ase of all or any part of the security for this Note, or the release
of any party liable hereor;and agrees that such extension or release may be made at
any time and from time ta time without notice to the Borrower and without discharging
its liability, if any, and withcut affecting any lien or security given for this Note,

C. Waives any and ali notice of whatsoever kind or nature, except where
notice is specifically required by applicable law, hereunder or under the Mortgage, or
under any other document which eviderces, secures or governs the disbursement ofthe
loan evidenced hereby and the exhausticn of legal remedies hereon; and

D. Waives any and all rights to a tna! by jury.

21.  Forbearance. Any forbearance by Lender in exeraising any rightor remedy under
this Note, the Mortgage or any other Loan Documents or otherviiss afforded by applicable law,
shall not be a waiver of or preclude the exercise of that or any oter right or remedy. The
acceptance by Lender of any payment after the due date of such payment, or in an amount
which is less than the required payment, shall not be a waiver of Lender's right to require
prompt payment when due of all other payments or to exercise any right or ;ermady with respect
to any failure to make prompt payment. Enforcement by Lender of any of its righis or remedies
under any of the Loan Documents with respect to Borrower's obligations underis Note shall
not constitute an election by Lender of remedies so as to preclude the exercise ol any other
right or remedy available to Lender.

22 Conversion to Term Loan.

A Borrower shall have the option to convert this Note and the Mortgage and
Loan Documents securing this Note (the “Conversion”) to the payment of principal and
interest as hereinafter provided (the “Term Loan”) only upon compliance with all of the
following conditions:
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a. Borrower must give notice to Lender in writing electing to convert
to the Term Loan on or before thirty (30) days prior to the Maturity Date. The
date that is the earlier of: (i) the Maturity Date or (ii) thirty (30) days after notice
of the Conversion is given to Lender shall be considered the date of the
Conversion (the “Conversion Date’);

b. Borrower is not then in default under any terms and conditions of
this Note, the Mortgage securing this Note and any Loan Documents securing
this Note beyond any applicable grace period, if any; and

C. On the Conversion Date the Premises shail be producing annual
Operating Cash Flow of at least one and fifteen-hundreths of one percent
(1 15%) to one percent (1.0%) of the annual amount which will be required to
fully satisfy the maximum debt service of the Mortgage as hereinafter
deterinined.

B. Asused in this Section 22, “Operating Cash Flow” shall mean all rental
income (including mininam rent, additional rent, escalation and pass through payments)
actually received annually-arising from the ownership and operation of the Premises
(excluding tenant security. denosits and any rent prepaid annually by any tenant formore
than three (3) months of reintz;. abligations) less the sum of all costs, taxes, expenses
and disbursements of every kind; rature or description actually paid or due and payable
annually in connection with the leasing, management, operation, maintenance and
repair of the Premises and of the pursonal property, fixtures, machinery, equipment,
systems and apparatus located therein(or'used in connection therewith, but excluding
(i) non-cash expenses, such as depreciation and amortization costs, (i) state and
federal income taxes, (iii) the non-current portisr-of capital expenditures determined in
accordance with generally accepted accounting piirciples, (iv) Debt Service payable on
the Loan, and (v) principal and interest payments or other loans permitted by Lender.
In determining Operating Cash Flow, extraordinary-iterns of income, such as those
resulting from casualty or condemnation or lease terminatic,.payments of tenants, shail
be deducted from income, and real estate taxes and insurance premiums shall be
treated as expenses to the extent of an annualized amount base:! upon the amount of
the most recent bill for real estate taxes and insurance premiunis.

C. As used in this Section 22, “Debt Service” annually shzii zoual the sum
of all principal and interest payments on the Loan and any other incedt2dness of
Borrower that are due and payable annually.

D. Operating Cash Flow and Debt Service shall be calculated by Lender
based on the financial information provided to Lender by Borrower and independently
verified by Lender and the calculations so verified shall be final and binding upon
Borrower and Lender.

E. Upon the Conversion, the maturity date for the Term Loan shall be the
date which is five (5) years from the Conversion Date.

6
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F. Upon the Conversion, the regular rate for the Term Loan shall be interest
payable at the Five Year Treasury Rate in effect at 11:00 a.m. Chicago time on the
Conversion Date plus One Hundred Seventy-Five (175) Basis Points.

G. Upon the Conversion, Borrower shall make monthly payments of principal
and interest on the first (1) day of each month, with the first such payment due on the
first day of the month immediately succeeding the month containing the Conversion
Date. Borrower shall pay all accrued interest, the unpaid principal balance of this Note
and any other sums due with respect to the Loan on the Maturity Date.

Notwithstanding the above, on the Conversion Date Borrower shall pay interest
from-itie Conversion Date through the end of the month in which the Conversion Date
has occurred.

THIS'iS-A BALLOON NOTE. UPON THE CONVERSION, THE PAYMENT OF
PRINCIPAL WiLl. BE CALCULATED ON THE BAS!S OF A TWENTY-FIVE (25) YEAR
AMORTIZATICW SCHEDULE, WITH THE UNPAID BALANCE DUE ON THE
MATURITY DATE ATAVHICH TIME A SUBSTANTIAL AMOUNT OF PRINCIPAL
SHALL REMAIN OUTSTANDING AND BE DUE.

H. Upon the Corivareion, Borrower may prepay on any installment payment
date the unpaid principal balance of this Note, in whole or in part, provided that (a)
Borrower gives Lender not less than ten (10) days prior written notice of its intention to
do so; and (b) Borrower pays, at the time of such prepayment and in addition thereto,
all accrued interest to the date of such prepayment, all other unpaid indebtedness then
due and a prepayment fee (the “Prepaynieri.Fee”) as stated herein. During the first
year of the Term Loan, the Prepayment Fec shall be Five Percent (5.0%) of the
outstanding Term Loan amount. On each succrssive anniversary of the Conversion
Date, the Prepayment Fee will decline by One Percedt (1.0%). Such Prepayment Fee
shall be due and payable in all events, including but riet finited to prepayment following
acceleration of maturity by the Lender occasioned lw.'2 default under the Loan
Documents. Notwithstanding anything to the contrary coitzinad in this section, there
will be no Prepayment Fee in the case of a prepayment made due to condemnation or
casuaity with regard to the Premises.

1. In the event of a conflict between the terms of this Sectizn 22 and the
remainder of this Note, this Section 22 shall contro! for the Term Loan. “Aiil terms and
provisions of this Note which do not contradict the terms and provisions of ttua Section
22 shall be of full force and effect with regard to the Term Loan.
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Dated as of the day and year first above written.

120 NORTHWEST HIGHWAY PARTNERS,
L.L.C., an lllinois limited liability
company

By: GK Development, inc., an lllinois
corporation, its Manager

By:
Garo Kholamian, its President
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RIDER ATTACHED HERETO AND MADE A PART OF THE NOTE DATED
MARCH 15, 2005 MADE BY 120 NORTHWEST HIGHWAY PARTNERS,
L.L.C., ANILLINOIS LIMITED LIABILITY COMPANY (HEREIN CALLED THE
«“BORROWER”) PAYABLE TO THE ORDER OF BARRINGTON BANK &
TRUST COMPANY, N.A. (HEREIN, TOGETHER WITH EACH SUCCESSIVE
OWNER AND HOLDER OF THIS NOTE, CALLED "LENDER")

Prior to the Maturity Date, or the Loan otherwise becoming due, should the LIBOR
formula be the lower Regular Rate, interest shall accrue on the outstanding principal balance
of the Lean f.om time to time, at an annual interest rate (“interest Rate”) equal to Two Hundred
Twenty-Fivz (225) Basis Points in excess of the ninety (90) day London InterBank Offered Rate
(“‘LIBOR"), the-s1m of which is named “Adjusted LIBOR” and is defined below. Interest shall
be due and payabizin installments commencing on May 1, 2005 and continuing on the first (1™
day of each and every succeeding month thereafter until the Maturity Date, at which time the
entire outstanding Incektedness (as defined below) shall be due and payable in full. Interest
is computed on a 365/360 hasis, that is, by applying the ratio of the annual interest rate over
a year of 360 days, multipicd oy the outstanding principal balance, multiplied by the actual
number of days the principal balance is outstanding.

For purposes hereof, Adjusted LIBOR shall mean a rate of interest equal to Two
Hundred Twenty-Five (225) Basis Poiriisin excess of the per annum rate of interest (currently,
2.8475%) at which U.S. dollar deposits in ar-amount comparable to the outstanding principal
amount of the Loan and for a ninety (90) day perind on the first business day of each month are
offered generally to Barrington Bank & Trust Corapany, N.A. (rounded upward to the nearest
1/16th of 1.00%) in the London InterBank Eurodc!iarmarket at 11:00 a.m. (London Time) two
(2) banking days prior to the commencement of each. interest Period, such rate to remain fixed
until the next interest reset date (approximately one_c2lendar quarter later). For purposes
hereof, an Interest Period shall mean the adjustment on the first day of each calendar quarter
later.

Lender determination of Adjusted LIBOR as provided above snall be conclusive, absent
manifest error. Furthermore, if Lender determines, in good faith (which dztermination shall be
conclusive, absent manifest error) prior to the commencement of any Intercst Period that: (a)
U.S. dollar deposits of sufficient amount and maturity for funding the Loan ars not available to
any of the three (3) largest Chicagoland banks in the London InterBank Eurodoitar market in
the ordinary course of business; or (b) by reason of circumstances affecting the London
interBank Eurodollar market, adequate and fair means do not exist for ascertaining the rate of
interest applicable to the Loan, Lender shall promptly notify Borrower and such LIBOR loan
shall automatically convert on the last day of its then-current Interest Period to a loan bearing
interest at the reference rate, the rate per annum then, and from time to time, most recently
charged, announced or published on a daily basis in the Wall Street Journal and in the event
that the Prime Rate is no longer published by the Wall Streef Journal, it shall then be the rate
announced or published by Lender as its reference rate (‘Reference Rate”). The Reference
Rate is not necessarily the lowest rate charged by Lender on its loans and is set by Lender in
its sole discretion. Changes to the Reference Rate and the corresponding changes to the

9
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interest rate will occur without prior notice to Borrower. Lender will notify Borrower of the
current Reference Rate upon Borrower's request. Borrower understands that Lender may
make loans based on other rates as well. The interest rate change will not occur more often

than once per day.

If, after the date hereof, the intraduction of, or any change in any applicable law, treaty,
rule, regulation or guideline or in the interpretation or administration thereof by any
governmental authority or any central bank or other fiscal, monetary or other authority having
jurisdiction over Lender or its lending office (“Regulatory Change’), shall, in the opinion of
counsel to | ender, make it unlawful for Lender to make or maintain any LIBOR loan evidenced
hereby, tien Lender shall promptly notify Borrower and such LIBOR loan shall automatically
convert on the last day of its then-current interest quarter to a loan bearing interest at the Prime

Rate.

If any Regulatsry Change (whether or not having the force of law) shall (a) impose,
modify or deem applizable any assessment, reserve, special deposit or similar requirement
against assets held by, or denosits in or for the account of or loans by, or any other acquisition
of funds or disbursements by, zender, (b) subject Lender or any LIBOR loan to any tax, duty,
charge, stamp tax or fee or cnangsthe basis of taxation of payments to Lender of principal or
interest due from Borrower to Lander hereunder {(other than a change in the taxation of the
overall net income of Lender); or (¢} impose on Lender any other condition regarding such
LIBOR loan or Lender’s funding therecfaid Lender shall determine {which determination shall
be conclusive, absent manifest error) that the result of the foregoing is to increase the cost to
Lender of making or maintaining such LIBOR loan or to reduce the amount of principal or
interest received by Lender hereunder, then So'rower shall pay Lender, on demand, such
additional amounts as Lender shall, from time totirie, reasonably determine are sufficient to
compensate and indemnify Lender for such increased cast or reduced amount provided such
amounts are equitably allocated among Lender’s other borrowers of LIBOR loans.

Interest after maturity (whether by reason of acceleration or otherwise) shall be paid on
the unpaid balance at the rate of LIBOR plus Seven Hundred Twenty-Five (725) Basis Points.

120 NORTHWEST HiGHWAY PARTNERS,
L.L.C., an llinois " liriited liability
company

By: GK Development, Inc., (a? Hlinois

corporation, its Manager

By.
Garo Kholamian, its President

10
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EXHIBITB

LEGAL DESCRIPTION

Parcel 1:

Lots 21 and 22 (except the East 2.420 meters (7.94 feet) of said Lots 21 and 22 (measured at
right angles to the East line of said lots) taken by condemnation proceeding filed as case
01L050041.and by order vesting title recorded June 6, 2001 as Document 0010488490} in
George /. Lageschulte’s Subdivision of part of the Northwest 1/4 of the Northeast 1/4 of Section
1, Township 42 North, Range S, East of the Third Principal Meridian, according to the plat
thereof recordsd March 31, 1921 as Document 7099314, in Cook County, Illinois.

Parcel 2:

Lot 23 (except the East 7.94 feet of said Lot 23, measured at right angles to the East line
thereof, taken by condemnaticn proceeding filed as case no. 01L050040) in George A.
L ageschulte’s Subdivision of pait of the Northwest 1/4 of the Northeast 1/4 of Section 1,
Township 42 North, Range 9, Eastofthe Third Principal Meridian, according to the plat thereof
recorded March 31, 1921 as Docurncnt 7099314, in Cook County, lllincis.

Address of Property: 120-122 Northvrest Highway
Barrington, IL 60010

Permanent Index Nos.:  01-01-201-030-0000
01-01-201-053-0000



