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THIS AGREEMENT, dated thisvi% day of February, 2005, by and between GE
COMMERCIAL FINANCE BUSINESS PROPERTY CORPORATION, a Delaware
corporation, whose address is 10900 Northeast Fourth Street, Suite 500, Bellevue, Washington
98004, Attention: Middle Market Risk (“Lender”), ELLIOT MEGDAL AND ALANA
MEGDAL, AS CO-TRUSTEES OF THE MEGDAL FAMILY TRUST DATED JULY 2,
1996 (“Landlord”) and PETsMART, INC., a Delaware corporation, whose address is 19601 N,
27th Avenue, Phoenix, Arizona 85027, Attention: Vice President, Real Estate and Construction
(“Tenant”).

WITNESSETH:

A. WHEREAS, Zandlord and Tenant are parties to a Net Lease dated February 28, 1996, and
as amended by tnat certain First Amendment to Net Lease dated June 23, 2003 (together,
the “Lease”) pertairing to certain premises (the “Premises”) at 1285 E. Higgens Road, E.
Schaumberg, IL; and

B. WHEREAS, Lender has made or agreed to make a loan in the amount of Two Million Two
Hundred Fifty Thousand Doliers1$2,250,000.00) secured by, among other things, a lien
(the “Mortgage”) upon the real propesty, described in EXHIBIT A attached hereto (which
includes the Premises); and

C. WHEREAS, Tenant wishes to be assured o1 the continued use and occupancy of the
Premises under the terms of the Lease, notwithstanding any breach or default by Landlord
or the exercise of any remedies under the Mortgage; and

D. WHEREAS, Lender wishes for Tenant to recognize and ‘attom to Lender in the event that
Lender succeeds to the rights of the Landlord under the Lease as.a result of foreclosure or
otherwise.

NOW, THEREFORE, in consideration of the foregoing, and for valuable consid<ration, the receipt
and sufficiency of which upon full execution hereof are hereby acknowledged, 7ad the mutnal
undertakings hereinafter set forth, the parties hereby covenant and agree as follows:

1. SIIBORDINATION. As set forth in this Agreement, the Lease is and shall be subject and
subordinate to the lien of the Mortgage and to all renewals, modifications, consolidations,
replacements and extensions of the Mortgage, to the full extent of amounts secured thereby and
interest thereon. The foregoing notwithstanding, in no event shall any of Tenant’s trade fixtures,
inventory, equipment, furniture and furnishings, accounts, books or records or other assets be or
become subject or subordinate to the lien in favor of Lender.

2. NON-DISTURBANCE. So long as the Lease has not been terminated as a result of a
default by Tenant, or any assignee or sublessee (hereinafter referred to collectively as “Tenant™),
beyond any applicable grace, notice and cure period, Tenant’s possession, use and enjoyment of the
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Premises and the related Common Area, including but not limited to related signage, shall not be
interfered with, disturbed or diminished, or otherwise affected in any manner as a result of any act
or omission of Landlord, and all rights and privileges of Tenant under the Lease, and any renewals,
modifications, or extensions thereof, shall be recognzed by Lender and any Successor Landlord (as
defined in paragraph 3 below). If any action or proceeding is commenced by Lender for the
foreclosure of the Mortgage or the sale of the Premises, Tenant shall not be named as a party therein
unless such joinder shall be required by law and Tenant shall not thereby be subjected or exposed to
any liability, cost or expense, and such joinder shall not result in the termination of the Icase or
disturb Tenant’s possession, use or enjoyment of the Premises, and the foreclosure or sale i any
such action or proceeding shall be made subject to all rights of Tenant under the Lease.

3. ATTORNMENT. In the event that title to, possession of or control of the Premises or any
other interest faerein, which includes the right to receive payment of rent or to enforce the
performance ef olher obligations under the Lease, is transferred as a result of any trustee’s sale,
judicial foreclosure, 4eed in Heu of foreclosure or other proceedings pursuant to the Mortgage,
Tenant will attorn to <he purchaser or transferee who acquires such ftitle or other interest
("Successor Landlord™) and-will recognize such Successor Landlord as landlord under and subject
to the terms and conditions ofhe Lease. Tenant hereby waives the provisions of any statute or rule
of law now or hereafter in cffect/which might give it any right or election to terminate the Lease by
reason of any such foreclosure procéeding,

4. PERFORMANCE BY TENANT. ' In the event that Tenant receives any notice from Lender
or any Successor Landlord to pay rent or other sums or render any other performance under the
Lease to such Lender or Successor Landlord, Tenaat may render performance in accordance with
such notice without any duty of inquiry and despii¢ any knowledge or notice to the contrary with
the same force and effect as if such payment or perioymance were rendered to Landlord, and
Landlord hereby relcases and discharges Tenant of and fiom any liability to Landlord resulting from
Tenant’s payment of such rent to Lender or any Successor Landlord in accordance with this
Agreement or Lender’s or any Successor Landlord’s notice or instructions from Lender or any
Successor Landlord.

5. SHCCESSOR LANDEORD LIABILITY. Upon transfer of the Presises to the Successor
Landlord, including Lender, the Successor Landlord shall have the same tighizand obligations
under the Lease as the Landlord and Tenant shall have the same rights and remiedies under the
Lease against the Successor Landlord as existed against Landlord, including for & “reach of the
Lease; provided, however, that Lender or any Successor Landlord shall not:

{(a})  be subject to any offsets or defenses which Tenant might have against any prior
fandlord (including the Landlord), except for offsets arising under the Lease with respect to costs
and expenses (but not damages) incurred by Tenant after Tenant has notified Lender and given
Lender an opportunity to cure as provided in this Agreement, and/or offsets arising from (i) a
reconciliation or year-end adjustment of an estimated rental or other charge under the Lease or (ii)
an audit of Landlord’s business records, as provided in the Lease; or

(b)  be bound by any Base Rent which Tenant might have paid for more than one (1)
month in advance; or
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(c)  be obhgated to reimburse Tenant for any security deposit, unless said security
deposited is received by Lender; or

(d)  bebound by any amendment or modification of the Lease made afer the date hereof
without Lender’s consent, which consent shall not be unreasonably withheld, conditioned or
delayed and it being agreed by Lender that consent shall be deemed given unless Lender makes
objection in writing and properly noticed to Tenant within thirty (30) days from the date of Tenant’s
notice to Lender.

Provided however, that nothing herein shall excuse Lender or any Successor Landlord from liability
or responsivility for, or limit any right or remedy of Tenant with respect to, any breach or default
which contipues from and after the date when Lender or such Successor Landlord obtains title to or
takes possessior. or control of the Premises (provided Lender has received Notice of such Default in
accordance witil thic Agreement).

6. SUCCESSOR[ ANDI.ORD LIABILITY LIMITATION. Nothing in this Agreement shall
be deemed or construed to. U an agreement by Lender to perform any covenant of the Landlord
under the Lease, unless and antil Lender becomes a Successor Landlord. If Lender becomes a
Successor Landlord, then, upon {ny subsequent transfer of the Premises by Lender to a new owner,
Lender shall have no further liabil'ty under the Lease after said transfer other than for Lender’s
default under the Lease during its pericd.of ownership of the Premises.

7. NOTICE OF LANDI.ORD DEFAU!T. Tenant shall give to the Lender, by certified or
registered mail, a copy of any notice of default served upon Landlord under the Lease, respectively,
at the address set forth above, and the Lender spail have the same right, but shall have no
obligation, to cure any such default on behalf of he Landlord as is provided in the Lease,
respectively.

8. LEASE TERMINATION. In the event Tenant notifes’ Lender that Tenant elects to
terminate the Lease as a result of Landlord’s default, the Lease shail 7ot terminate until Lender has
had a reasonable period of time after such notice in which to cure said default, not to exceed thirty
(30) days (“Initial Cure Period™), which period may run concurrently with apy notice or cure period
given to Landlord; provided, however, that if due to the nature of the defauit1.énder is unable to
complete such cure within the Initial Cure Period, Lender shall be entitled to suck 2dditional time as
may be necessary to cure such default, not to exceed thirty (30) days following the expitation of the
Initial Cure Period, only if and so long as the following conditions are satisfied: (1) Lender has
notified Tenant in writing of its intent to cure Landlord’s default; (i1) Lender has commenced such
cure within the Initial Cure Period; and (iii) Lender diligently pursues such cure to completion.

3 OTHER DOCUMENTS. Each of Lender, Landlord and Tenant agrees to reasonably
execute and deliver to the others such further documents and assurances confirming the foregoing
as any of such parties may reasonably request.

10.  SUCCESSORS AND ASSIGNS. The terms “Lender”, “Successor Landlord” and
“Landlord” shall include such parties and any successors or assigns, including any successors in
title to the Premises. The term “Tenant” shall include any assignee or sublessee.
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CONDITION. The parties agree that this Agreement shall be valid only once fully

executed, acknowledged and delivered by all of the parties hereto.

above.

IN WITNESS WHEREOF, the parties hereto have executed as of the date first referenced

LENDER:

GE COMMERCIAL FINANCE BUSINESS

PROPERTY CORPORATION,
a Delaware corporation

By: \_ﬂ—;ﬂuzyfj(? )7—:}4,,._/

[
NaMe: o rr et o fC pPippomss

Title: =5 - e s, I Py AR ey T

wafioT wE:GDA AS CO-TRUSTEE OF THE

MEGDAL FAMILY TRUST DATED JULY 2, 1996
éai/'l/\_., < M

ALANA MEGDAL AS CQ-TRUSTEE O
MEGDAL FAM!LY TRUST DATED JULY 2, 199

TENANT:

PETsMART, INC.,,
a Delaware corporation

By: @ ‘ QQMMX%Q\_

Name: D. Christopher Wardl
Title:  Senior Counsel

Page 4

0433 Schaumberg, IL MW (22305



(507718060 Page: 5 of 7

UNOFFICIAL COPY

STATEOF  Blifonnm )
COUNTY OF Ji5 [hales ) SS.

On this J¥ th day of fphy mﬁf , 2005, before me, the undersigned officer, personally

appeared &lp; pnod Plana  Meadal. . who acknowledged himself to be the
) . —_ v

of  7hE /759 dat Fapuly ZesT (bred  7/9/96 a

(0 Trusices
, and that Tﬁ i as such being
ed, by

authorized so to do, executed the foregoing instrument 'for the purposes therein contain

signing such instrument in such capacity.

IN'WITNESS WHEREOF, [ hereunto set my hand and official seal.
[f{ rue X AL

Notary Public
My Commission Expires;
3 30/08 : cmw CONNIE XAVIER
b "“"'“h"'ﬁ'-" Comenistion § 1470622 3
E - Celformie g

wit Nty Puitie
Los Angedas County

My Comm:, Sxpires Mar 30, 2008

STATE OR Hfewderertre.
COUNTY OF #5255 )SS.

2005, before me, the undersigned officer, personally

On thisgﬁ"?day Of/C{:‘émmri,
appeared oo pipe SZ A7 ¢, &, who! acknowledged himself to be the s
5’” CZC‘S»’/??/%/ZKJ—(‘/S;Of gf (92 spsiree P /E;/?ﬂ-/?(i‘_a‘?-.g} e S /57,-3/:49,-77 ﬂd’fﬁ i
, and that 8he, ac such ' being

v:pé(m"' PHEE da,_,aa,.,ar/a 1
rrposes therein contained, by

authorized so to do, executed the foregoing instrument for tha o
signing such instrument in such capacity.

IN WITNESS WHEREOF, I hereunto set my hand and official seal.

e de et
\\\\“""’"II’ Not Pcbf = éﬁ
‘S‘\o\\‘E: .YOU,I,,’I, olary Fublic :
Seinde
My Commission Expires: g _:',_9@ OTAR;}..'
s[aol  § e
‘ Za.  AUBC 5
%

.l a. 3
s / Y 8. ..$0\“
W

W

WA
W\
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STATE OF ARIZONA )
COUNTY OF MARICOPA ) SS:

On this"2 7 day of February, 2005, before me, the undersigned officer, personally
appeared D. Christopher Ward, who acknowledged himself to be the Semior Counsel of
PETsMART, INC., a Delaware corporation, and that he being authorized so to do, executed the

foregoing instrument for the purposes therein contained, by signing such instrument in such
capactty.

IN WITNESS WHEREQF, I hereunto set my hand and official seal.

/7&”44/&

Notary Public

My Commission Expyiges:

M. WEAVER

) Natary Public - Anzona
Marncopa County
Expires 05/31/08
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Exhibit A

PARCEL |:

Lot [ in Park St. Claire Plaza Resubdivision No. 1. racorded May 2, 1995 as Document Number 95288758,
and re-recorded Juty %= 1995 as Documenr Number 95441456, being a resubdivision of Lot 2 in Park St.
Clatre Plaza. a subdivision of pant of the Southwest quarter (1/4) of the Southwest quarter (1/4) of Section
+3, Township 41 Nocth. Range (0. East of the Third Principal Meridian, in Cook County, lllinois.

PARCE[. 2,

Non-Exclusive‘casements appurtenant to and for the benefit of Parcel |, aforesaid. as created by and defined
in Article 2 of <e Operation and Easement Agreement ("Agreement”) dated April 14, 1993 and recorded
May 10, 1993 as Uocument Number 93351020, and by Deed dated Apnl 26. 1995 and recorded May 2, 1995
as Document Number. 05188740, inctuding, without fimitation. the following:

a. Non-Exclusive Exsements for ingress, egress and parking of vehicles and pedestrians over and
across parking. dnvewsveand sidewalk areas as more fully described in Articie 2.1 of said
Agresment; ‘

b. Non-Exclusive Perperual Easements for utility lines, in, to, over, under, along and across portions

of the Common Area as more fully deccribed in Article 2.2 of said Agreement; and

c. Non-Exclustve Easement for maintenance 404 replacement of footngs, foundations, columns or
walls inadvertently constucied beyond a commian poundary line as more fully described in Aricle
23 of said Agresment.
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