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MULTIFAMILY MORTGAGE,
ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT

THIS MULTIFAMILY MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (the "Instrument") is dated as of the 4th day of April, 2005, between A.S.B.
PROPERTIES, LLC, an Illinois limited liability company organized existing under the laws of
[linois, whose address is 3900 West Chase, Lincolnwood, Tlinois 60712, as mortgagor
(“Borrower”), and Joseph S. Celano, a single man, whose address is 7454 North Claremont,
Chicago, Iilinois 60645, as mortgagee (“Lender™).

Borrqwer is indebted to Lender in the principal amount of $637,500.00, as evidenced by
Borrower’s Muitilamily Note payable to Lender, dated as of the date of this Instrument, and
maturing on May £ 2008,

TO SECURE IO _LENDER the repayment of the Indebtedness, and all renewals,
extensions and modificaticiis of the Indebtedness, and the performance of the covenants and
agreements of Borrower contained in the Loan Documents, Borrower mortgages, warrants,
grants, conveys and assigns to Leader the Mortgaged Property, including the Land located in
Cook County, State of Illinois and described in Exhibit A attached to this Instrument.

Borrower represents and warrants ‘hat'Borrower is lawfully seized of the Mortgaged
Property and has the right, power and authcrity to mortgage, grant, convey and assign the
Mortgaged Property, and that the Mortgaged Proge:tv is unencumbered. Borrower covenants
that Borrower will warrant and defend generally the/tiile to the Mortgaged Property against all
claims and demands, subject to any easements and restrictions listed in a schedule of exceptions
to coverage in any title insurance policy issued to Lender conteriporaneously with the execution
and recordation of this Instrument and insuring Lender's interest/in the Mortgaged Property.

Covenants. Borrower and Lender covenant and agree as follows:

L. DEFINITIONS.

The following terms, when used in this Instrument (including when used ‘i the above
recitals), shall have the following meanings:

(a)  "Borrower" means all persons or entities identified as "Borrower" in the first
paragraph of this Instrument, together with their successors and assigns.

(b) [Intentionally Deleted)
(c) [Intentionally Deleted]
(d)  "Event of Default" means the occurrence of any event listed in Section 22.

(e) [Intentionally Deleted]
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(H "Governmental Authority" means any board, commission, department or body of
any municipal, county, state or federal governmental unit, or any subdivision of any of them, that
has or acquires jurisdiction over the Mortgaged Property or the use, operation or improvement of
the Mortgaged Property.

(2) "Hazardous Materials" means petroleum and petroleum products and compounds
containing them, including gasoline, diesel fuel and oil; explosives; flammable materials;
radioactive materials; polychlorinated biphenyls ("PCBs") and compounds containing them; lead
and lead-based paint; asbestos or asbestos-containing materials in any form that is or could become
friable; underground or above-ground storage tanks, whether empty or containing any substance;
any substasice the presence of which on the Mortgaged Property is prohibited by any federal, state
or local autiierity; any substance that requires special handling; and any other material or substance
now or in the tuture defined as a "hazardous substance," "hazardous material," "hazardous waste,"
"toxic substancs.” "toxic pollutant,” "contaminant,” or "pollutant” within the meaning of any
Hazardous Materials faw.

(h)  "Hazardous Materials Laws" means all federal, state, and local laws, ordinances
and regulations and standards -rules, policies and other governmental requirements, administrative
rulings and court judgments ahd decrees in effect now or in the future and including all
amendments, that relate to Hazardovs Materials and apply to Borrower or to the Mortgaged
Property. Hazardous Materials Laws include, but are not limited to, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. Section 9601, ef seq., the
Resource Conservation and Recovery Act, <2 U.S.C. Section 6901, ef seq., the Toxic Substance
Control Act, 15 U.S.C. Section 2601, et seq., the Ciean Water Act, 33 U.S.C. Section 1251, et seq.,
and the Hazardous Materials Transportation Act, 4% 11.S.C. Section 5101, et seq., and their state
analogs.

(i) [Intentionally Deleted)

(4) "Improvements" means the buildings, structures, umorovements, and alterations
now constructed or at any time in the future constructed or placed upor. the Land, including any
future replacements and additions.

(k) "Indebtedness” means the principal of, interest on, and all other amaunts due at any
time under, the Note, this Instrument or any other Loan Document, includiagprepayment
premiums, late charges, default interest, and advances as provided in Section 12 {0 protect the
security of this Instrument.

) [Intentionally Deleted]

(m)  [Intentionally Deleted]

(n)  "Land" means the land described in Exhibit A.

4 rens e
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{0) "Leases” means all present and future leases, subleases, licenses, concessions or
grants or other possessory interests now or hereafter in force, whether oral or written, covering or
affecting the Mortgaged Property, or any portion of the Mortgaged Property (including proprietary
leases or occupancy agreements if Borrower is a cooperative housing corporation), and all
modifications, extensions or renewals,

(p)  "Lender” means the entity identified as "Lender” in the first paragraph of this
Instrument and its successors and assigns, or any subsequent holder of the Note.

(@@  "Loan Documents" means the Note, this Instrument, all guaranties, all indemnity
agreements.and any other documents now or in the future executed by Borrower, any guarantor or
anty other person in connection with the loan evidenced by the Note, as such documents may be
amended frori t'me to time.

{r) [Intentionally Deleted]

(s) "Mortgaged Property" means all of Borrower's present and future right, title and
interest in and to all of the foliowing:

(1)  the Land;

(2)  the Improvements;
(3)  the Fixtures;

(4)  the Personaity;

(3)  all current and future rights, including air rights, development rights, zoning
rights and other similar rights or llierests, easements, tenements,
rights-of-way, strips and gores of land, streets alleys, roads, sewer rights,
waters, watercourses, and appurtenances related to 9 benefitting the Land or
the Improvements, or both, and all rights-of-way, streeis, alleys and roads
which may have been or may in the future be vacated;

(6)  all proceeds paid or to be paid by any insurer of the Land, the Inorovements,
the Fixtures, the Personalty or any other part of the Mortgaged Property,
whether or not Borrower obtained the insurance pursuant to Lender's
requirement;

(7)  all awards, payments and other compensation made or to be made by any
municipal, state or federal authority with respect to the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property, including any awards or settlements resulting from
condemnation proceedings or the total or partial taking of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property under the power of eminent domain or otherwise and
including any conveyance in lieu thereof:
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(8)  all contracts, options and other agreements for the sale of the Land, the
Improvements, the Fixtures, the Personalty or any other part of the
Mortgaged Property entered into by Borrower now or in the future, including
cash or securities deposited to secure performance by parties of their
obligations;

(9)  all proceeds from the conversion, voluntary or involuntary, of any of the
above into cash or liquidated claims, and the right to collect such proceeds;

(10)  all Rents and Leases;,

(11)  all earnings, royalties, accounts receivable, issues and profits from the Land,
the Improvements or any other part of the Mortgaged Property, and all
undisbursed proceeds of the loan secured by this Instrument and, if
Borrower is a cooperative housing corporation, maintenance charges or
dssessments payable by shareholders or residents;

(12)  all Impesition Deposits;

(13)  all refunds of rebates of Impositions by any municipal, state or federal
authority or in<ururce company (other than refunds applicable to periods
before the real property tax year in which this Instrument is dated),

(14)  all tenant security deposits’ which have not been forfeited by any tenant
under any Lease; and

(15)  all names under or by which any-4f the above Mortgaged Property may be
operated or known, and all trademarks, trads names, and goodwill relating to
any of the Mortgaged Property.

(t) "Note" means the Multifamily Note described on page, 1 of this Instrument,
including the all schedules, riders, allonges and addenda, as such Multifamily Note may be
amended from time to time.

(u  [Intentionally Deleted]

(v)  "Personalty" means all equipment, inventory, general intangibles which are used
now or in the future in connection with the ownership, management or operation of the Land or the
Improvements or are located on the Land or in the Improvements, including furniture, furnishings,
machinery, building materials, appliances, goods, supplies, tools, books, records (whether in written
or electronic form), computer equipment (hardware and software) and other tangible personal
property (other than Fixtures) which are used now or in the future in commection with the
ownership, management or operation of the Land or the Improvements or are located on the Land
or in the Improvements, and any operating agreements relating to the Land or the Improvements,
and any surveys, plans and specifications and contracts for architectural, engineering and
construction services relating to the Land or the Improvements and all other intangible property and
rights relating to the operation of, or used in connection with, the Land or the Improvements,
including all governmental permits relating to any activities on the Land.



(0511026039 Page: 6 of 21

UNOFFICIAL COPY

(w)  "Property Jurisdiction" is defined in Section 30(a).

(x)  "Rents" means all rents (whether from residential or non-residential space),
revenues and other income of the Land or the Improvements, including subsidy payments received
from any sources (including, but not limited to payments under any Housing Assistance Payments
Contract), parking fees, laundry and vending machine income and fees and charges for food, health
care and other services provided at the Mortgaged Property, whether now due, past due, or to
become due, and deposits forfeited by tenants.

(>, "Taxes" means all taxes, assessments, vault rentals and other charges, if any,

general, special or otherwise, including all assessments for schools, public betterments and general
or local improvements, which are levied, assessed or imposed by any public authority or quasi-
public authority] and which, if not paid, will become a lien, on the Land or the Improvements.
(z) "Transte.” means (A) a sale, assignment, transfer or other disposition (whether
voluntary, involuntary or by-operation of law); (B) the granting, creating or attachment of a lien,
encumbrance or security inicrzst (whether voluntary, involuntary or by operation of law); (C) the
issuance or other creation of an ¢wnership interest in a legal entity, including a partnership interest,
interest in a limited liability company cr corporate stock; (D) the withdrawal, retirement, removal or
involuntary resignation of a partner in'a partnership or a member or manager in a limited liability
company; or (E) the merger, dissolution, liquidation, or consolidation of a legal entity. "Transfer"
does not include (i) a conveyance of the Mortzaged Property at a judicial or non-judicial foreclosure
sale under this Instrument or (ii) the Mortgaged Pieperty becoming part of a bankruptcy estate by
operation of law under the United States Bankruptcy” Code.  For purposes of defining the term
"Transfer," the term "partnership” shall mean a general partnership, a limited partnership, a joint
venture and a limited liability partnership, and the terns ‘parfzer” shall mean a general partner, a
limited partner and a joint venturer.

2. [Intentionally Deleted]

3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECE1 VER; LENDER
IN POSSESSION.

(a) As part of the consideration for the Indebtedness, Borrower abzolutely and
unconditionally assigns and transfers to Lender all Rents. It is the intention of Borrower to establish
a present, absolute and irrevocable transfer and assignment to Lender of all Rents and to authorize
and empower Lender to collect and receive all Rents without the necessity of further action on the
part of Borrower. Promptly upon request by Lender, Borrower agrees to execute and deliver such
further assignments as Lender may from time to time require. Borrower and Lender intend this
assignment of Rents to be immediately effective and to constitute an absolute present assignment
and not an assignment for additional security only. For purposes of giving effect to this absolute
assignment of Rents, and for no other purpose, Rents shall not be deemed to be a part of the
"Mortgaged Property," as that term is defined in Section 1(s). However, if this present, absolute
and unconditional assignment of Rents is not enforceable by its terms under the laws of the
Property Jurisdiction, then the Rents shall be included as a part of the Mortgaged Property and it is
the intention of the Borrower that in this circumstance this Instrument create and perfect a lien on
Rents in favor of Lender, which lien shall be effective as of the date of this Tnstrument.
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(b)  After the occurrence of an Event of Default, Borrower authorizes Lender to collect,
sue for and compromise Rents and directs each tenant of the Mortgaged Property to pay all Rents
to, or as directed by, Lender, and Borrower shall, upon Borrower's receipt of any Rents from any
sources (including, but not limited to subsidy payments under any Housing Assistance Payments
Contract), pay the total amount of such receipts to the Lender. However, until the occurrence of an
Event of Default, Lender hereby grants to Borrower a revocable license to collect and receive all
Rents, to hold all Rents in trust for the benefit of Lender and to apply all Rents to pay the
installments of interest and principal then due and payable under the Note and the other amounts
then due and payable under the other Loan Documents, including Imposition Deposits, and to pay
the currept costs and expenses of managing, opetating and maintaining the Mortgaged Property,
including uwlities, Taxes and insurance premiums (to the extent not included in Imposition
Deposits), terant improvements and other capital expenditures. So long as no Event of Default has
occurred and igoritinuing, the Rents remaining after application pursuant to the preceding sentence
may be retained b Berrower free and clear of, and released from, Lender's rights with respect to
Rents under this Instruinent. From and after the occurrence of an Event of Default, and without the
necessity of Lender eniering-upon and taking and maintaining control of the Mortgaged Property
directly, or by a receiver, Boriower's license to collect Rents shall automatically terminate and
Lender shall without notice be ¢nfiiled to all Rents as they become due and payable, including
Rents then due and unpaid. Borrower shall pay to Lender upon demand all Rents to which Lender
is entitled. At any time on or after th date of Lender's demand for Rents, Lender may give, and
Borrower hereby irrevocably authorizes lender to give, notice to all tenants of the Mortgaged
Property instructing them to pay all Rents to (Lender, no tenant shall be obligated to inquire further
as to the occurrence or continuance of an Event of Default, and no tenant shall be obligated to pay
to Borrower any amounts which are actually paid to.Leader in response 1o such a notice. Any such
notice by Lender shall be delivered to each tenant persenally, by mail or by delivering such demand
to each rental unit. Borrower shall not interfere with and siall caoperate with Lender's collection of
such Rents,

() Borrower represents and warrants to Lender that Bor-awer has not executed any
prior assignment of Rents (other than an assignment of Rents securing ‘ndebtedness that will be
paid off and discharged with the proceeds of the loan evidenced by the Note). tiat Borrower has not
performed, and Borrower covenants and agrees that it will not perform, any wets and has not
executed, and shall not execute, any instrument which would prevent Lender froni exercising its
rights under this Section 3, and that at the time of execution of this Instrument there 4ias been no
anticipation or prepayment of any Rents for more than two months prior to the due dates of such
Rents. Borrower shall not collect or accept payment of any Rents more than two months prior to
the due dates of such Rents,

(d)  Ifan Event of Default has occurred and is continuing, Lender may, regardless of the
adequacy of Lender's security or the solvency of Borrower and even in the absence of waste, enter
upon and take and maintain full control of the Mortgaged Property in order to perform all acts that
Lender in its discretion determines to be necessary or desirable for the operation and maintenance
of the Mortgaged Property, including the execution, cancellation or modification of Leases, the
collection of all Rents, the making of repairs to the Mortgaged Property and the execution or
termination of contracts providing for the management, operation or maintenance of the Mortgaged
Property, for the purposes of enforcing the assignment of Rents pursuant to Section 3(a), protecting
the Mortgaged Property or the security of this Instrument, or for such other purposes as Lender in
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its discretion may deem necessary or desirable. Alternatively, if an Event of Default has occurred
and is continuing, regardless of the adequacy of Lender's security, without regard to Borrower's
solvency and without the necessity of giving prior notice (oral or written) to Borrower, Lender may
apply to any court having jurisdiction for the appointment of a receiver for the Mortgaged Property
to take any or all of the actions set forth in the preceding sentence. If Lender clects to seek the
appointment of a receiver for the Mortgaged Property at any time after an Event of Default has
occurred and is continuing, Borrower, by its execution of this Instrument, expressly consents to the
appointment of such receiver, including the appointment of a receiver ex parte if permitted by
applicable law. Lender or the receiver, as the case may be, shall be entitled to receive a reasonable
fee for managing the Mortgaged Property. Immediately upon appointment of a receiver or
immediate!y upon the Lender's entering upon and taking possession and control of the Mortgaged
Property, burrower shall surrender possession of the Mortgaged Property to Lender or the receiver,
as the case maybe, and shall deliver to Lender or the receiver, as the case may be, all documents,
records (including records on electronic or magnetic media), accounts, surveys, plans, and
specifications relating to the Mortgaged Property and all security deposits and prepaid Rents. In the
event Lender takes possession and control of the Mortgaged Property, Lender may exclude
Borrower and its representatives from the Mortgaged Property. Borrower acknowledges and agrees
that the exercise by Lender o{ 2.1y of the rights conferred under this Section 3 shall not be construed
to make Lender a mortgagee-in-bossession of the Mortgaged Property so long as Lender has not
itself entered into actual possession ¢f the Land and Improvements.

(€)  If Lender enters the Mortgaged Property, Lender shall be liable to account only to
Borrower and only for those Rents actually received. Lender shall not be liable to Borrower,
anyone claiming under or through Borrower or znyone having an interest in the Mortgaged
Property, by reason of any act or omission of Letidér-under this Section 3, and Borrower hereby
releases and discharges Lender from any such liability to te fullest extent permitted by law.

(f) If the Rents are not sufficient to meet the cos's of taking control of and managing
the Mortgaged Property and collecting the Rents, any funds expended by Lender for such purposes
shall become an additional part of the Indebtedness as provided in Scction 12,

(8)  Any entering upon and taking of control of the Mortgaged Propeity by Lender or the
receiver, as the case may be, and any application of Rents as provided in thiz-Listtument shall not
cure or waive any Event of Default or invalidate any other right or remedy-of Lender under
applicable law or provided for in this Instrument,

4, ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED
PROPERTY.

(@)  As part of the consideration for the Indebtedness, Borrower absolutely and
unconditionally assigns and transfers to Lender all of Borrower's right, title and interest in, to and
under the Leases, including Borrower's right, power and authority to modify the terms of any such
Lease, or extend or terminate any such Lease. It is the intention of Borrower to establish a present,
absolute and irrevocable transfer and assignment to Lender of all of Borrower's right, title and
wnterest in, to and under the Leases. Borrower and Lender intend this assignment of the Leases to
be immediately effective and to constitute an absolute present assignment and not an assignment for
additional security only. For purposes of giving effect to this absolute assignment of the Leases,
and for no other purpose, the Leases shall not be deemed to be a part of the "Mortgaged Property,”
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as that term is defined in Section 1(s). However, if this present, absolute and unconditional
assignment of the [eases is not enforceable by its terms under the laws of the Property Jurisdiction,
then the Leases shall be included as a part of the Mortgaged Property and it is the intention of the
Borrower that in this circumstance this Instrument create and perfect a lien on the Leases in favor of
Lender, which lien shall be effective as of the date of this Instrument.

{(b)  Until Lender gives notice to Borrower of Lender's exercise of its rights under this
Section 4, Borrower shall have all rights, power and authority granted to Borrower under any Lease
(except as otherwise limited by this Section or any other provision of this Instrument), including the
right, power and authority to modify the terms of any Lease or extend or terminate any Lease,
Upon the sccurrence of an Event of Default, the permission given to Borrower pursuant to the
preceding scrfence to exercise all rights, power and authority under Leases shall automatically
terminate. "Bonower shall comply with and observe Borrower's obligations under all Leases,
including Borrewe.'s obligations pertaining to the maintenance and disposition of tenant security
deposits.

(¢)  Borrower acknowledges and agrees that the exercise by Lender, either directly or by
a receiver, of any of the righis conferred under this Section 4 shall not be construed to make Lender
a mortgagee-in-possession of the/Mortgaged Property so long as Lender has not itself entered into
actual possession of the Land and th¢ Improvements. The acceptance by Lender of the assignment
of the Leases pursuant to Section 4(a) shall'not at any time or in any event obligate Lender to take
any action under this Instrument or to exped any money or to incur any expenses. Lender shall not
be liable in any way for any injury or damage to person or property sustained by any person or
persons, firm or corperation in or about the Mortgzgad Property. Prior to Lender's actual entry into
and taking possession of the Mortgaged Property, 1nger shall not (i) be obligated to perform any
of the terms, covenants and conditions contained in aiy” Lease (or otherwise have any obligation
with respect to any Lease); (ii) be obligated to appear in i defend any action or proceeding telating
to the Lease or the Mortgaged Property; or (iii} be responsible for the operation, control, care,
management or repair of the Mortgaged Property or any portion 0f'the Mortgaged Property. The
execution of this Instrument by Borrower shall constitute conclusive evidence that all responsibility
for the operation, control, care, management and repair of the Mortgaged Property is and shall be
that of Borrower, prior to such actual entry and taking of possession.

(d)  Upon delivery of notice by Lender to Borrower of Lender's exereise of Lender's
rights under this Section 4 at any time after the occurrence of an Event of Default, and without the
necessity of Lender entering upon and taking and maintaining control of the Mortgaged Property
directly, by a receiver, or by any other manner or proceeding permitted by the laws of the Property
Jurisdiction, Lender immediately shall have all rights, powers and authority granted to Borrower
under any Lease, including the right, power and authority to modify the terms of any such Lease, or
extend or terminate any such Lease.

(e) Borrower shall, promptly upon Lender’s request, deliver to Lender an executed copy
of each residential Lease then in effect. All Leases for residential dwelling units shall be on forms
approved by Lender, shall be for initial terms of at least six months and not more than two years,
and shall not include options to purchase. If customary in the applicable market, residential Leases
with terms of less than six months may be permitted with Lender's prior written consent.
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§)) Borrower shall not lease any portion of the Mortgaged Property for non-residential
use except with the prior written consent of Lender and Lender's prior written approval of the Lease
agreement. Borrower shall not modify the terms of, or extend or terminate, any Lease for non-
residential use (including any Lease in existence on the date of this Instrument) without the prior
written consent of Lender. Borrower shall, without request by Lender, deliver an exccuted copy of
e¢ach non-residential Lease to Lender promptly after such Lease is signed. All non-residential
Leases, including renewals or extensions of existing Leases, shall specifically provide that (1) such
Leases are subordinate to the lien of this Instrument (unless waived in writing by Lender); (2) the
tenant shall attorn to Lender and any purchaser at a foreclosure sale, such attornment to be self-
executing and effective upon acquisition of title to the Mortgaged Property by any purchaser at a
foreclosure-sale or by Lender in any manner; (3) the tenant agrees to execute such further evidences
of attornment as Lender or any purchaser at a foreclosure sale may from time to time request; (4)
the Lease shaliTiot be terminated by foreclosure or any other transfer of the Mortgaged Property; (5)
after a foreclosare sale of the Mortgaged Property, Lender or any other purchaser at such
foreclosure sale mey, at Lender's or such purchaser's option, accept or terminate such Lease; and (6)
the tenant shall, upon réczint after the occurrence of an Event of Default of a written request from
Lender, pay all Rents payable under the Lease to Lender.

(g)  Borrower shall no( reeive or accept Rent under any Lease (whether residential or
non-residential) for more than two mon‘hs in advance.

5. PAYMENT OF INDEB12DNESS; PERFORMANCE UNDER LOAN
DOCUMENTS; PREPAYMENT PREMIUM.

Borrower shall pay the Indebtedness when dve in accordance with the terms of the Note and
the other Loan Documents and shall perform, observe drd comply with all other provisions of the
Note and the other Loan Documents. Borrower shall 4iot he responsible for any prepayment
premium in connection with certain prepayments of the Inde bteuress, including a payment made
after Lender's exercise of any right of acceleration of the Indebtednesy, as provided in the Note.

6. [Intentionally Deleted]
7. [Intentionally Deleted]
8. [Intentionally Deleted]
9. APPLICATION OF PAYMENTS.

If at any time Lender receives, from Borrower or otherwise, any amount applicable to the
Indebtedness which is less than all amounts due and payable at such time, then Lender may apply
that payment to amounts then due and payable in any manner and in any order determined by
Lender, in Lender's discretion. Neither Lender's acceptance of an amount which is less than all
amounts then due and payable nor Lender's application of such payment in the manner authorized
shall constitute or be deemed to constitute either a waiver of the unpaid amounts or an accord
and satisfaction. Notwithstanding the application of any such amount to the Indebtedness,
Borrower's obligations under this Instrument and the Note shall remain unchanged.

10. COMPLIANCE WITH LAWS,
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Borrower shall comply with all laws, ordinances, regulations and requirements of any
Governmental Authority and all recorded lawful covenants and agreements relating to or affecting
the Mortgaged Property, including all laws, ordinances, regulations, requirements and covenants
pertaining o health and safety, construction of improvements on the Mortgaged Property, fair
housing, zoning and land use, and Leases. Borrower also shall comply with all applicable Jaws that
pertain to the maintenance and disposition of tenant security deposits. Borrower shall at all times
maintain records sufficient to demonstrate compliance with the provisions of this Section 10,
Borrower shall take appropriate measures to prevent, and shall not engage in or knowingly permit,
any illegal activities at the Mortgaged Property that could endanger tenants or visitors, result in
damage to-the Mortgaged Property, result in forfeiture of the Mortgaged Property, or otherwise
materially irpair the lien created by this Instrument or Lender's interest in the Mortgaged Property.
Borrower repiesents and warrants to Lender that no portion of the Mortgaged Property has been or
will be purchase with the proceeds of any illegal activity.

11, [Intentiorially Deleted]
12, PROTECTIGMN OF LENDER'S SECURITY.

(a)  If Borrower fails to psrform any of its obligations under this Instrument or any other
Loan Document, or if any action ot r.eceeding is commenced which purports to affect the
Mortgaged Property, Lender's security ot Lender's rights under this Instrument, including eminent
domain, insolvency, code enforcement, civil of criminal forfeiture, enforcement of Hazardous
Materials Laws, fraudulent conveyance or reorganizations or proceedings involving a bankrupt or
decedent, then Lender at Lender's option may make sich appearances, disburse such sums and take
such actions as Lender reasonably deems necessary to periorm such obligations of Borrower and to
protect Lender's interest, including (1) payment of fees aid ont-of-pocket expenses of attorneys,
accountants, inspectors and consultants, (2) entry upon the Mortgzged Property to make repairs or
secure the Mortgaged Property, (3) procurement of the insurance sequired by Section 19, and (4)
payment of amounts which Borrower has failed to pay under Sections 15 and 17.

(b)  Any amounts disbursed by Lender under this Section 12,70¢ under any other
provision of this Instrument that treats such disbursement as being made under this3ection 12, shall
be added to, and become part of, the principal component of the Indebtedness, shail be immediately
due and payable and shall bear interest from the date of disbursement until paid &t t'ic "Default
Rate", as defined in the Note.

(¢} Nothing in this Section 12 shall require Lender to incur any expense or take any
action.

13.  INSPECTION.
Lender, its agents, representatives, and designees may make or cause to be made entries
upon and inspections of the Mortgaged Property (including environmental inspections and tests)

during normal business hours, or at any other reasonable time.

14.  |[Intentionally Deleted]
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15.  TAXES; OPERATING EXPENSES.

(a)  Borrower shall pay, or cause to be paid, all Taxes when due and before the addition )

of any interest, fine, penalty or cost for nonpayment.

(b)  Borrower shall pay the expenses of operating, managing, maintaining and repairing
the Mortgaged Property (including insurance premiums, utilities, repairs and replacements) before
the last date upon which each such payment may be made without any penalty or interest charge
being added.

16 [Intentionally Deleted]
17." ( FRESERVATION, MAINTENANCE OF MORTGAGED PROPERTY.

(a) Borrower £1) shall not commit waste or permit impairment or deterioration of the
Mortgaged Property, (2} shall not abandon the Mortgaged Property, (3) shall restore or repair
promptly, in a good and workmanlike manner, any damaged part of the Mortgaged Property to the
equivalent of its original coridiiion, or such other condition as Lender may approve in writing,
whether or not insurance proceeds or.condemnation awards are available to cover any costs of such
restoration or repair, (4) shall Keep the Mortgaged Property in good repair, including the
replacement of Personalty and Fixtures vith items of equal or better function and quality, (5) shall
give notice to Lender of and, unless othe wise directed in writing by Lender, shall appear in and
defend any action or proceeding purporting 1o aifect the Mortgaged Property, Lender's security or
Lender's rights under this Instrument. Borrower skall not (and shall not permit any tenant or other
person to) remove, demolish or alter the Mortgaged Froperty or any part of the Mortgaged Property
except in connection with the replacement of tangible Personalty.

18.  PROPERTY AND LIABILITY INSURANCE.

(@) Borrower shall keep the Improvements insured at ali tines against such hazards as
Lender may from time to time require, which insurance shall include but 1ot be limited to coverage
against loss by fire and allied perils, general boiler and machinery coverage ~aind business income
coverage. Lender's insurance requirements may change from time to time throughout the term of
the Indebtedness. If Lender so requires, such insurance shall also include sinkhole nsurance, mine
subsidence insurance, earthquake insurance, and, if the Mortgaged Property does not-conform to
applicable zoning or land use laws, building ordinance or law coverage. If any of the Iruprovements
is located in an area identified by the Federal Emergency Management Agency (or any successor to
that agency) as an area having special flood hazards, and if flood insurance is available in that area,
Borrower shall insure such Improvements against loss by flood.

(b)  All premiums on insurance policies required under Section 19(a) shall be paid in the
manner provided in Section 7, unless Lender has designated in writing another method of payment.
All such policies shall also be in a form approved by Lender. All policies of property damage
insurance shall include a non-contributing, non-reporting mortgage clause in favor of, and in a form
approved by, Lender. Lender shall have the right to hold the original policies or duplicate original
policies of all insurance required by Section 19(a). Borrower shall promptly deliver to Lender a
copy of all renewal and other notices received by Borrower with respect to the policies and all
receipts for paid premiums. At least 30 days prior to the expiration date of a policy, Borrower shall

e i B e e
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deliver to Lender the original (or a duplicate original) of a renewal policy in form satisfactory to
Lender.

(c)  Borrower shall maintain at all times commercial general liability insurance, workers'
compensation insurance and such other liability, errors and omissions and fidelity insurance
coverages as Lender may from time to time require.

(d)  Allinsurance policies and renewals of insurance policies required by this Section 19
shall be in such amounts and for such periods as Lender may from time to time require, and shall be
issued by insurance companies satisfactory to Lender.

(e) . Borrower shall comply with all insurance requirements and shall not permit any
condition to €x'st on the Mortgaged Property that would invalidate any part of any insurance
coverage that this Instrument requires Borrower to maintain.

(H In the event of loss, Borrower shall give immediate written notice to the insurance
carrier and to Lender.” Borrower hereby authorizes and appoints Lender as attorney-in-fact for
Borrower to make proof of 10s, to adjust and compromise any claims under policies of property
damage insurance, to appear in and prosecute any action arising from such property damage
msurance policies, to collect and receive the proceeds of property damage insurance, and to deduct
from such proceeds Lender's expenses ircurred in the collection of such proceeds. This power of
attorney is coupled with an interest and therefore is irrevocable. However, nothing contained in this
Section 19 shall require Lender to incur any ‘expense or take any action. Lender may, at Lender's
option, (1) hold the balance of such proceeds ‘0. be used to reimburse Borrower for the cost of
restoring and repairing the Mortgaged Property to e equivalent of its original condition or to a
condition approved by Lender (the "Restoration"), or {2 apply the balance of such proceeds to the
payment of the Indebtedness, whether or not then due. 7o the extent Lender determines to apply
insurance proceeds to Restoration, Lender shall do so in a~cordance with Lender's then-current
policies relating to the restoration of casualty damage on similar ficl iifamily properties.

(g} Lender shall not exercise its option to apply insurance proceeds to the payment of
the Indebtedness if all of the following conditions are met: (1) no Eveni of Default (or any event
which, with the giving of notice or the passage of time, or both, would ¢onstitute an Event of
Default) has occurred and is continuing; (2) Lender determines, in its discretion, that there will be
sufficient funds to complete the Restoration; (3) Lender determines, in its discretioly, that the rental
income from the Mortgaged Property after completion of the Restoration will be sufficient to meet
all operating costs and other expenses, Imposition Deposits, deposits to reserves and loan
repayment obligations relating to the Mortgaged Property; (4) Lender determines, in its discretion,
that the Restoration will be completed before the earlier of (A) one year before the maturity date of
the Note or (B) one year after the date of the loss or casualty; and (5) upon Lender's request,
Borrower provides Lender evidence of the availability during and afier the Restoration of the
insurance required to be maintained by Borrower pursuant to this Section 19.

(h)  If the Mortgaged Property is sold at a foreclosure sale or Lender acquires title to the
Mortgaged Property, Lender shall automatically succeed to all rights of Borrower in and to any
insurance policies and unearned insurance premiums and in and to the proceeds resulting from any
damage to the Mortgaged Property prior to such sale or acquisition.



0511026039 Page: 14 of 21

UNOFFICIAL COPY

19.  CONDEMNATION.

(a) Borrower shall promptly notify Lender of any action or proceeding relating to any
condemnation or other taking, or conveyance in lieu thereof, of all or any part of the Mortgaged
Property, whether direct or indirect (a "Condemnation”). Borrower shall appear in and prosecute
or defend any action or proceeding relating to any Condemnation unless otherwise directed by
Lender in writing. Borrower authorizes and appoints Lender as attorney-in-fact for Borrower to
commence, appear in and prosecute, in Lender's or Borrower's name, any action or proceeding
relating to any Condemnation and to settle or compromise any claim in connection with any
Condemnation. This power of attorney is coupled with an interest and therefore is irrevocable.
However, nathing contained in this Section 20 shall require Lender to incur any expense or take any
action. Borrewer hereby transfers and assigns to Lender all right, title and interest of Borrower in
and to any award or payment with respect to (i) any Condemnation, or any conveyance in lieu of
Condemnation -an-. (ii) any damage to the Mortgaged Property caused by governmental action that
does not result in a Coudemnation.

(b)  Lender may 2pply such awards or proceeds, after the deduction of Lender's exXpenses
incurred in the collection of “such amounts, at Lender's option, to the restoration or repair of the
Mortgaged Property or to the payment of the Indebtedness, with the balance, if any, to Borrower,
Unless Lender otherwise agrees 1 writing, any application of any awards or proceeds to the
Indebtedness shall not extend or postpors.the due date of any monthly installments referred to in
the Note, Section 7 of this [nstrument or zny Collateral Agreement, or change the amount of such
installments. Borrower agrees to execute stch further evidence of assignment of any awards or
proceeds as Lender may require.

20. EVENTS OF DEFAULT.

The occurrence of any one or more of the following slizil zonstitute an Event of Default
under this Instrument:

(a) any failure by Borrower to pay or deposit when due any amount required by the
Note, this Instrument or any other Loan Document;

(b)  any failure by Borrower to maintain the insurance coverage required oy Section 19;
(€)  any failure by Borrower to comply with the provisions of Section 33;

(d)  fraud or material misrepresentation or material omission by Borrower, or any of its
officers, directors, trustees, general partners or managers, Key Principal or any guarantor in
connection with (A) the application for or creation of the Indebtedness, (B) any financial statement,
rent roll, or other report or information provided to Lender during the term of the Indebtedness, or
(C) any request for Lender's consent to any proposed action, including a request for disbursement of
funds under any Collateral Agreement;

{e) any Event of Default under Section 21;
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() the commencement of a forfeiture action or proceeding, whether civil or criminal,
which, in Lender's reasonable judgment, could result in a forfeiture of the Mortgaged Property or
otherwise materially impair the lien created by this Instrument or Lender's interest in the Mortgaged

Property;

(g} any failure by Borrower to perform any of its obligations under this Instrument
(other than those specified in Sections 22(a) through (f)), as and when required, which continues for
a period of 30 days after notice of such failure by Lender to Borrower, but no such notice or grace
period shall apply in the case of any such failure which could, in Lender's judgment, absent
immediate exercise by Lender of a ri ght or remedy under this Instrument, result in harm to Lender,
impairment. of the Note or this Instrument or any other security given under any other Loan
Document;

(hy  sav failure by Borrower to perform any of its obligations as and when required
under any Loan Document other than this Instrument which continues beyond the applicable cure
period, if any, specified 1 that Loan Document; and

(1) any exercise-Uy the holder of any other debt instrument secured by a mortgage,
deed of trust or deed to secure debtion the Mortgaged Property of a right to declare all amounts
due under that debt instrument imméd ately due and payable.

21. REMEDIES CUMULATIVE. Each right and remedy provided in this
Instrument is distinct from all other rights ¢r remedies under this Instrument or any other Loan
Document or afforded by applicable law, and esch shall be cumulative and may be exercised
concurrently, independently, or successively, in ariyorder.

22. FORBEARANCE.

(a) Lender may (but shall not be obligated to) agree'with Borrower, from time to time,
and without giving notice to, or obtaining the consent of, or having-an+ effect upon the obligations
of, any guarantor or other third party obligor, to take any of the following actions: extend the time
for payment of all or any part of the Indebtedness; reduce the payments aue uider this Instrument,
the Note, or any other Loan Document; release anyone liable for the paymemt of awy amounts under
this Instrument, the Note, or any other Loan Document; accept a renewal of the Vote; modify the
terms and time of payment of the Indebtedness; join in any extension or subordination agreement;
release any Mortgaged Property; take or release other or additional security; modity the rate of
interest or period of amortization of the Note or change the amount of the monthly installments
payable under the Note; and otherwise modify this Instrument, the Note, or any other Loan
Document,

(b) Any forbearance by Lender in exercising any right or remedy under the Note, this
Instrument, or any other Loan Document or otherwise afforded by applicable law, shall not be a
waiver of or preclude the exercise of any other right or remedy. The acceptance by Lender of
payment of all or any part of the Indebtedness after the due date of such payment, or in an amount
which is less than the required payment, shall not be a waiver of Lender's right to require prompt
payment when due of all other payments on account of the Indebtedness or to exercise any remedies
for any failure to make prompt payment. Enforcement by Lender of any security for the
Indebtedness shall not constitute an election by Lender of remedies so as to preclude the exercise of
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any other right available to Lender. Lender's receipt of any awards or proceeds under Sections 19
and 20 shall not operate to cure or waive any Event of Default.

23.  LOAN CHARGES.

If any applicable law limiting the amount of interest or other charges permitted to be
collected from Borrower is interpreted so that any charge provided for in any Loan Document,
whether considered separately or together with other charges levied in connection with any other
Loan Document, violates that law, and Borrower is entitled to the benefit of that law, that charge is
hereby reduced to the extent necessary to eliminate that violation. The amounts, if any, previously
paid to Lerder in excess of the permitted amounts shall be applied by Lender to reduce the principal
of the Indevtedness. For the purpose of determining whether any applicable law limiting the
amount of inferest or other charges permitted to be collected from Borrower has been violated, all
Indebtedness wiiich constitutes interest, as well as all other charges levied in connection with the
Indebtedness whica Censtitute interest, shall be deemed to be allocated and spread over the stated
term of the Note. Unless otherwise required by applicable law, such allocation and spreading shall
be effected in such a nianner-that the rate of interest so computed is uniform throughout the stated
term of the Note.

24.  WAIVER OF STATUTE OF LIMITATIONS.

Borrower hereby waives the right to assert any statute of limitations as a bar to the
enforcement of the lien of this Instrument or £ any action brought to enforce any Loan Document.

25.  [Intentionally Deleted]
26, FURTHER ASSURANCES.

Borrower shall execute, acknowledge, and deliver, at its $nle cost and expense, all further
acts, deeds, conveyances, assignments, estoppel certificates, financing statements, transfers and
assurances as Lender may require from time to time in order to better assure, grant, and convey to
Lender the rights intended to be granted, now or in the future, to Lender undas-this Instrument and
the Loan Documents,

27.  [Intentionally Deleted]

28.  GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE.

(a) This Instrument, and any Loan Document which does not itself expressly identify
the law that is to apply to it, shall be governed by the laws of the jurisdiction in which the Land is
located (the "Property Jurisdiction™).

(b)  Borrower agrees that any controversy arising under or in relation to the Note, this
Instrument, or any other Loan Document shall be litigated exclusively in the Property Jurisdiction.
The state and federal courts and authorities with jurisdiction in the Property Jurisdiction shall have
exclusive jurisdiction over all controversies which shall arise under or in relation to the Note, any
security for the Indebtedness, or any other Loan Document. Borrower irrevocably consents to
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service, jurisdiction, and venue of such courts for any such litigation and waives any other venue to
which it might be entitled by virtue of domicile, habitual residence or otherwise.

29, NOTICE.

(@)  All notices, demands and other communications ("netice") under or concerning this
Instrument shall be in writing. Each notice shall be addressed to the intended recipient at its
address set forth in this Instrument, and shall be deemed given on the earliest to occur of (1) the
date when the notice is received by the addressee; (2) the first Business Day after the notice is
delivered to a recognized overnight courier service, with arrangements made for payment of
charges fornext Business Day delivery; or (3) the third Business Day after the notice is deposited in
the United Siates mail with postage prepaid, certified mail, return receipt requested. As used in this
Section 31, the 12rm "Business Day" means any day other than a Saturday, a Sunday or any other
day on which L<nder is not open for business.

(b)  Any party'to this Instrument may change the address to which notices intended for it
are 1o be directed by mieans.of notice given to the other party in accordance with this Section 31,
Each party agrees that it wili-sie: refuse or reject delivery of any notice given in accordance with this
Section 31, that it will acknowlecige, in writing, the receipt of any notice upon request by the other
party and that any notice rejected or cefused by it shall be deemed for purposes of this Section 31 to
have been received by the rejecting paity on the date so refused or rejected, as conclusively
established by the records of the U.S. Postzl Service or the courier service,

(c)  Any notice under the Note and an other Loan Document which does ot specify
how notices are to be given shall be given in accordarnce with this Section 31.

30.  [Intentionally Deleted]
31.  SUCCESSORS AND ASSIGNS BOUND.

This Instrument shall bind, and the rights granted by this Instrument shall inure to, the
respective successors and assigns of Lender and Borrower.

32. JOINT AND SEVERAL LIABILITY,

If more than one person or entity signs this Instrument as Borrower, the obligations of
such persons and entities shall be joint and several.

33.  RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY.

(@) The relationship between Lender and Borrower shall be solely that of creditor and
debtor, respectively, and nothing contained in this Instrument shall create any other relationship
between Lender and Borrower.

(b)  No creditor of any party to this Instrument and no other person shall be a third party
beneficiary of this Instrument or any other Loan Document, Without limiting the generality of the
preceding sentence, (1) any arrangement (a "Servicing Arrangement") between the Lender and
any Loan Servicer for loss sharing or interim advancement of funds shall constitute a contractual



(0511026039 Page: 18 of 21

UNOFFICIAL COPY

obligation of such Loan Servicer that is independent of the obligation of Borrower for the payment
of the Indebtedness, (2) Borrower shall not be a third party beneficiary of any Servicing
Arrangement, and (3) no payment by the Loan Servicer under any Servicing Arrangement will
reduce the amount of the Indebtedness.

34. SEVERABILITY; AMENDMENTS.

The invalidity or unenforceability of any provision of this Instrument shall not affect the
validity or enforceability of any other provision, and all other provisions shall remain in full force
and effect. This Instrument contains the entire agreement among the parties as to the rights granted
and the obiigations assumed in this Instrument. This Instrument may not be amended or modified
except by a wiriting signed by the party against whom enforcement is sought.

35. ACONSTRUCTION.

The captions anc. headings of the sections of this Instrument are for convenience only and
shall be disregarded in construing this Instrument. Any reference in this Instrument to an "Exhibit"
or a "Section” shall, unless vtherwise explicitly provided, be construed as referring, respectively, to
an Exhibit attached to this Instrumer.t or to a Section of this Instrument. All Exhibits attached to or
referred to in this Instrument are incoporated by reference into this Instrument. Any reference in
this Instrument to a statute or regulation skall be construed as referring to that statute or regulation
as amended from time to time. Use of the singular in this Agreement includes the plural and use of
the plural includes the singular. As used in this instrument, the term "including" means "including,
but not limited to."

36.  [Intentionally Deleted]
37.  [Intentionally Deleted]
38.  [Intentionally Deleted]
39.  SUBROGATION.

If, and to the extent that, the proceeds of the loan evidenced by the Note are used to pay, satisfy or
discharge any obligation of Botrower for the payment of money that is secured Hv 2 pre-existing
mortgage, deed of trust or other lien encumbering the Mortgaged Property (a "Prior Lien"), such
loan proceeds shall be deemed to have been advanced by Lender at Borrower’s request, and Lender
shall automatically, and without further action on its part, be subrogated to the rights, including lien
priority, of the owner or holder of the obligation secured by the Prior Lien, whether or not the Prior
Lien is released.

40. ACCELERATION; REMEDIES.

At any time during the existence of an Event of Default, Lender, at Lender’s option, may
declare all of the Indebtedness to be immediately due and payable without further demand, and may
foreclose this Instrument by judicial proceeding and may invoke any other remedies permitted by
Tllinois law or provided in this Instrument or in any other Loan Document. The Indebtedness shall
include, Lender shall be entitled to collect, and any decree which adjudicates the amount secured by
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this Instrument shall include, all costs and expenses incurred in pursuing such remedies, including
attorneys’ fees, costs of documentary evidence, abstracts and title reports, any of which my be
estimated to reflect the costs and expenses to be incurred after the entry of such a decree.

41, RELEASE.

Upon payment of the Indebtedness, Lender shall release this Instrument. Borrower shall
pay Lender’s reasonable costs incurred in releasing this Instrument.

42.  WAIVER OF HOMESTEAD AND REDEMPTION.

Borrgwer releases and waives all rights under the homestead and exemption laws of the
State of Illincis. Borrower acknowledges that the Mortgaged Property does not include
“agricultural réalestate” or “residential real estate” as those terms are defined in 735 ILCS 5/15-
1201 and 5/15-1219Pursuant to 735 ILCS 5/15-1601(b), Borrower waives any and all rights of
redemption from sale under any order of foreclosure of this Instrument, or other rights of
redemption, which may rup-te Borrower or any other Owner of Redemption, as that term is defined
in 735 ILCS 5/15-1212. Borrower waives all rights of reinstatement under 735 ILCS 5/15-1602 to
the fullest extent permitted by Il'inots law.

43.  WAIVER OF TRIAL. LY JURY.

BORROWER AND LENDER EACH (A) COVENANTS AND AGREES NOT TO
FLECT A TRIAL BY JURY WITH RESPLCT TO ANY ISSUE ARISING OUT OF THIS
INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER
AND LENDER THAT IS TRIABLE OF RIGH1 8Y A JURY AND (B) WAIVES ANY
RIGHT TO TRIAL BY JURY WITH RESPECT 1O SUCH ISSUE TO THE EXTENT
THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE. THIS WAIVER OF
RIGHT TO TRIAL BY JURY IS SEPARATELY  &'VEN BY EACH PARTY,
KNOWINGLY AND VOLUNTARILY WITH THE BENEF!'T OF COMPETENT LEGAL
COUNSEL.

ATTACHED EXHIBITS. The following Exhibits are attached to :hie Instrument:
Xi  Exhibit A Description of the Land (required).

IN WITNESS WHEREOF, Borrower has signed and delivered this Instrument or has
caused this Instrument to be signed and delivered by its duly authorized representative.

A.S.B.PROPERTIES, LLC,

Its: Manager
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STATE OF ILLINOIS )
) ss
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for said County, in the State aforesaid, do
hereby certify that ANNA BASIC, personally known to me to be the same person whose name is
subscribed to the foregoing multifamily mortgage, assignment of rents and security agreement
appeared before me this day in person and acknowledged that she signed and delivered the said
instrument as her free and voluntary act for the uses and purposes therein set forth.

Given unuer my hand and notarial seal this 4th day of April, 2005.

) NOTARY PUBLIC
FGE
2 Ruze G Yahler

'II\[c;Eﬁ S v ol Mllinos

B AT
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EXHIBIT A

[DESCRIPTION OF THE LAND]

LOTS 13, 14, 15 AND 16 IN BLOCK 1 OF KEENEY'S ADDITION TO ROGERS PARK, BEING A
SUBDIVISION OF 55.487 ACRES NORTH OF AND ADJOINING THE SOUTH 45.63 ACRES OF
THAT PART OF THE NORTHWEST 1/4 OF SECTION 31, TOWNSHIP 41 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PERMANENT INDEX NUMBER (PINY. 11-31-116-045-0000

ADDRESS OF REAL ESTATE: 2000 W. MORSE, CHICAGO, IL 60645



