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MEMORANDUM OPINION AND ORDER

This action was eommenced by plaintiff, _Snmmit Rearl Estate Group, LLC, |
(“Summit”) en October 7,2004. Inits An‘rended Complaint Summit seeks specific
performance of a contract to puich sas¢ certain real estate entered into with defendant

. Hickory Propertres Inc. (“chkory’ ) on‘viarch 12, 2004 The property that is the sub]ect
of this dispute is a- 12 5 acre parcel of farmiand ‘ocated at 161* Street and La Grange
_Road in Orland Park, Illinois. In addltlon to chk JI’j the defenda.nts are Steven P.
Gianakas (“Gianakas ), Hickory’s sole shareholder, anc La{esme Bank as Trustes,
helder of the Iegal tltle to the property. Tnal-was held on Februiiy7-9, 2005.

Summit was formed in 2003 to develop commerc1al real estate! Simmit’s
members are Darryl Schulte (“Schulte”) and Timothy Tynan (*Tynan”). Sciyilte, a
Ken,tucky‘resrdent, 1s Summit’s Chairman and CEOQ. Tynan; a licensed real estate broker
and resident of Orfand Park, serves as Summit’s Director of Real Estate.

 Gianakas has been involved in invesﬁng in and develoning conrme_rci,al real estate
for close to 50 years. He has developed numerous projects rncluding retail malls,
restauran‘rs and office buildings. Oni nearly every prej ect he hns been involved in, he has

- also acted as the developer, handling all phases of construction, leasing and the like.
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Gianakas also owns the Hickory Hills Country Club (“HHCC”) where he maintains his
office. | -
| Summit is currently involved, along with a relfated éntity, Summit Developnient
GT'dup, in the development of “Main Street Village”, a “lifestyle center” in Orland Park,
consisting of retail establishments, restaurants, a hotel and a COnférence center, Phases [
and I, which are in various stages of cdmpletion, are iocate’d on the east side of La
Grange Road; Summit intends to develop Phase ITI, comprised of the subj ect property, on
the §vest side(ofT.a Grange Road. Main Street Village is the largest commercial project
m which Summit ilas been involved to date. | o
Tynan first approaéhecl Gianakas in the summer of 2003. Atthe time negdtiat.ions
commenced, ther‘e.was a “For Saie’ sign on the property.r During discussions of the -
transaction, Gianakas explained to Tynn that he was in the 'i)rocess of liquidating certain
of his real estate investments to provide‘ a streazp.of income for his family in the.future. |
| The real estate contract was executed on M 2rén 12, 2004, The contract provides |
that “time is of the essence” and calls for a purchase price ©£$9,000,000.00 and a closing
on or before January 25, 2005. The contract gives Summit the r.ght to elect to purchase
the property in installments, in which case it must close on no less than 3 icres by
January 25, 2005, a second parcel by January 25, 2006, and the remaindér by Jenuary 25,
2007. Summit is required to give Hickoi'y 90 days’ notice of its intent to close and notice
of its intent to elect to close in installments not later than 30 dajfs prior to closing,
| specifying which portidn of the property it intends to purchase. With respect to earnest ,
money, the contract provides: | |

Buyér has paid to Seller simultaneously with the execution hereof, the sum
of TEN THOUSAND ($10,000.00) DOLLARS, and on July 1, 2004, Buyer
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shall pay to Seller, the additional sum of NINETY THOUSAND ($90,000.00)
DOLLARS, as and for eaest money hereunder, to be applied on the purchase
price at the final closing only, should Buyer elect to purchase the subject
‘property on installments, ... and which, pending the final closing, shall be paid to
the seller which shall be deemed NONREFUNDABLE and the sole and
exclusive property of the Seller. If the additional Ninety Thousand ($90,000.00)
Dollar sum is not paid by Buyer to Seller by July 1, 2004, this Contract shall be -
deemed automatically terminated upon written notice by Seller to Buyer.
(Emphasis in the original). The contract is silent as to whom the earnest money should |
- be paii Finally, the contract contains the following provision regarding a “like-kind”
- exchange pursnant to Section 1031 of the Internal Revenue Code:
[t is Zurther understood-and agreed that Seller intends to and shall have the
 right to effect 3 tax-free exchange in connection with all or any portion of this
transaction, pursoant to Section 1031 and/or other applicable IRS Code provisions
in effect at the time of Closing hereunder, and Buyer hereby agrees to fully
cooperate with Seller in siuch regard, so long as Seller’s election to effect such - __ N
tax-free exchange shall not <elay the Closing hereunder .. .. '
Prior to this transaction, Gianakas had never been involved in a Section 1031
exchange. Neither had his attorney, William Paskos (“Rackos™). Gianakas testified that
prior to entering into the March 12th contract, he at.cnded several seminars regarding tax- -
free exchanges. Neither Schulte nor Tynan had any prior-exparience with 1031
transactions. Gianakas purchased the property 'in 1996 for $1,3£0,000.00. A straight sale
at a price of $9,000,000.00 would generate a significant tax liability.
Rackos has been Gianakas’ attorney for 18 years. He has handled miny
commercial real estate transactions for Gianakas. He characterized Gianakas as a
“sophisticated” real estate investor. Gianakas testified that in every transaction in which

he was involved, he would never agree to anything without first discussing it in detail

with Rackos and going over everything with him ““with a fine tooth comb.”
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On Manch 12, 2004, the parties and their respective counsel met to finalize the
real estate- contract Schulte traveled to Chicago for the meetmg, but d1d not bring his
checkbook masmuch as he beheved the ﬁnal version of the contract would not be ready
.for execution that day. The contract was, in fact, executed on the 12th, Schulte and
Tynan both testified that during the meeting Gianakas told them to make the initial
$10 020.00 earnest money check payable to him personally, statlng that he could use 1t
for “belly dancers”, “Las Vegas or anything else he chose to. Gianakas demed makmg
the foregomg slat *ment or saymg anytlnng at the meeting regardlng who the payee of the
earnest money check sh euld be. Rackos, who was also in attendance d1d not recall hlS
- client saying anythmg on ths subject during the meetmg. On March 18,_2004, a check in
the amount of $10,000.t)t) drawn 0Op the account of Schulte Hoep_itality Group, Inc. and
payable to “Steven P. Ginakas(sic)’; was foiwarded by overnight-mail to. Gi-anakas at
"HHCC. |

Sometime thereafier, in a meeting with T ynaii, Gianakas returned the check to‘
him. Tynan testiﬁed that_ Gianakas requested that the replaCct aent check be made 3
payable to chkory Gianakas testified that he told Tynan to malke the check payable to
Chicago Deferred Exchang_e, a clearing house for Section 1031 transactious On April |
16, 2004, Summit iseued a2 $10,000.00 check payable to Hickory..

~ Atameeting folloWing delivery of the second check to Gian'akac, Tynan testified
that Gianakas thanked him for reiseuing the check, but that he had been advised by -
Rackos that the check should be made payable to Chicago Deferred Exchange; According
to Tynan, Gianakas wrote “VOID” on the check payable to Hickory and returned it to -

him, Gianakas, on the other hand, testified that when he returned the check to Tynan, he
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told him make it payable to Chicégo Deferred Exphange and f‘stop playing games.”
Rackos testified that he happened to be at Gianakas’ office at HHCC in “late May’ and
overheard a ‘cronversation in\Whiéh Gianakas informed Tynan that the check had been
improperlly -issﬁed. Ultimately, Summit issued a check payable to Chicago D’efet_"red
‘Exchange on May 28, 2004, |

On June 1, 2004, Rackos faxed_ a copy of a title insurlance commitment to .Dc.nnis
Moﬁdel 0.'who was tﬁen Summit’s counsel. ‘The cover page for the transnﬁssion-stated: '

Piesse also noté that ﬁie earnest money check was prepared improperly
and returied to the broker. The check is to be made payable to Chicago Deferred
Exchange Cormiration for IRS 1031 purposes. The check was supposed to have
- been reissued bu* 1t has yet (sic) been received. Also the Seller expects the

additional earnest nioney ($90,000.00) be payable in the same manner and paid in

timely fashion, o :
Rackos acknowledged.that prior to tais fr?'nsmission,_hé had never personally advised
Summit to have the éheck rhadc payable to Chicago 'Deferred Exchange. Tynan testified
that he per;sonally delivered Summit’s check -pa) able to.Chicago Déferre'd Exchapge to
Gianakas. At .no time priort'olthc delivery of the third =heck to Gia.nakasl did Hickpi'y
advi'se Summit either orélly or in wﬁting that Summit was in‘deiault fqr'failure to p.ay the
initial earnest money deposit. The check payable to Chicago Deferred E:jchange has
never been ncgotiatedrby Hickory. |

Even prior to execution of the contract and throu'ghout the summer of 2004, |
Tyﬁan assisted Gianakas in ldcating poténtial properties for the 1031 exéhénge.
Although they looked at severél prospects, nl'o" replacement property was found. Tynan
testified that 6n several occasions, Gianakas expressed concem about maintaining the

tax-free status of the transaction and requested that Summit refrain from giving the 90-

day notice of closing until the replacement property had been identified. Gianakas




0511244007 Page: 6 of 19

UNOFFICIAL COPY

testified that although he wanted to ensure Section 1031 treatment for the sale, he was
confident that he oould locate property to do the exchange within the time limits nnposed
under the Internal Revenue Code.

Du_ring_ June of 2004, Tynan met with Gianakas on 2 number of occasions.

According to "Tynan, Gianakas repeatedly assured him that he did not want Summit’s

money and did not want or expect Summit to tender the sccon“d earnest money deposit on |

July 1, 2004 At one point, during a meeting at HHCC, Granakas pulled the $10,000.00

check from hlS acsk dfawer and stated to Tynan “I'haven’t even cashed your ﬁrst check.

- Don’t you trust me?” G1 wuinkas’ desk is in the “Great Room" at HHCC Tynan testified
that Gianakas’ secretary, Dorcthy, was present when Glanakas made this statement.
Gianakas denied that this conversation mok place.

Later in June, Tynan .again’ met with Gianakas 'at Gia.nakas’ office in HHCC.

' Dorothy was also present in the room. Tynan testified that as the July 1, 2004 deadhne ‘
" for the second ea.rnest money deposit approaohed, he and'Scl:ulte were concerned about
getting something in writing from Gianakas regarding Hickor/'s desire not to have the

payment made. However, they were also conoerned about not o-ffendi. 1p Gianakas by
pressing the issue. During the meeting, when the subject came. up,'Gianake_:, zgain told |
Tynan that he did not want the-$90,000.00. Gianakas then. told Dorothy to make o*:t two
$50,000 checks to dernonstrate that he did not want Summit’s money. According to
Tynan, Granakas told him that he Just Wanted Summit to work W1th hlm on the Section
‘1031 exchange and stated “Tell your friend in Kentucky I don’t want his money

Tynan assured Gianakas that Summit d1d not want Hickory’s ohecks and that he and

Schulte just wanted some assurance that the second eamest money deposit would not be
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req'ui_red on Juiy 1,2004. Gianakas denied that fhis exchange ever .took' place. Gianakas
did admit, however, that he Was willing to give Summit an extension for the second
deposit to September 1%,

Aiso during one of their meetings nJ une Tynan testified that he provided
Gianakas with a marketmg brochu:re depicting Main Street Village, mcludmg Phase IT1.
Accordn'g to Tynan, Gianakas was very impressed with the plans. Tynan further
testified thas (T-lanakas aIso began discussing with him'the possibility of altemative
structures for the tra: .sactxon such as a long-term ground lease that would allow the deal '
to go forward, but av01d tl“ potent1a1 tax liability. | I

A meeting was held on Jun>28, 2004, at Champp’s restaurant located in Phase I
of Main Street Village. In attendanc= wete Tynan, Schulte, Gianakas and Glanakas son,
George. Schulte testlﬁed that Glanakas expressed concern about the fact that he did not |
yet have replacement property for the tax-free exelip ige and. brought up possible’
altematlve structures for the transaction that would aveid the tax consequences Dunng
the meetmg, Schulte asked Gianakas about getting something 1 yrriting about the second
carnest money deposit. According to both Schulte and Tynan, Gianakes pulled an
envelope from hlS jacket, informed them that there were two $5 0,000 _cheeks othe
envelope and said that ne did not want their money. Schulte testified that he saw the two
checks;- Tynan recalled seeing only the envelope. ' Schulte responded that he did not
want GianaJ;as’ money and that he just wanted something in Wﬁting about the $90,000.00
carnest money deposit due on July 1st, Schulte testiﬂed that Gi-anakas commented that
he didn’t want to take the second earnest money denosit necause he was aftaid it would

trigger tax consequences. According to both Schulte and Tynan, Gianakas asked them to
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.talk to their attorney regarding whether the alternatives they were discussing would
qualify for tax-free treatment. | |
The following day, June 29, 2004, Tynan accompanied Gianakas to an auction of

a shopping center in Oak Lawn, which Gianakas was considering puic'hastng as the 1031
exchange property. Gianakas brought with him a check for $100,000.00, which was
required for bidders at the auction, Gianakas was not the sneceesful hidder. In the car on
the way back rom the auction, Tynan testified that he gave Gianakas_ a copy of an .
extension agreems regarding the $90;000.00 that had been drafted by Summit’s new

, counsel Joseph Brocato, s 31gned by Brocato on Schulte’s behalf. Gianakas responded

that the font on the agreement was too small, that he would give 1t to Rackos and get it

back to Tynan the next day. Gianakas emmtted seeing the agreement, but testified that he

told Tynan to send it to Rackos and denied that Tynan gave him a eopy.

On June 30, 2004, vtrhen he had not yet rece? ';ed the exteneion agneement
regarding the second earneet money deposit, Schulte ccat a £90,000.00 check via UPS to
Tynan with instructions to deliver it to Gianakas on July Lst.“Tman called Gianakas on
- the Ist and informed him that Schulte had sent him the check by overnight mail.
According to Tynan, Gianakas told him not to come in that day as he nvas lesving the
office. Tynan testified that on the 1st, before he had received the check, he prepared a
fax eover sheet to Gianakas indieating that he had received the check and was enclosing a
" copy of it w1th the fax. In fact, the check did not arrive on the 1st because UPS had
mlstakenly re- routed it to Rockford Later that afternoon, Tynan sent the fax to Gianakas
w1th- a copy of the check that Schulte had faxed to him. Tynan _adm1ttedlthat the

representation in the fax that he had received the check was not true. The confirmation
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sheet indicates thét the faﬁ was sucéessfully u-ansmiftéd to Gianakas”’ fax nuinber at 5:08
o _ L _ _
The $90,000.00 check arrived on mominé of July 2, 2004, and Tynan wént t§

HHCC to deliver it to Gianakas. When he arrived, Gianakas was standing behind his

desk, aﬁd his son, George, his secretary, Dorothy, and his accountant were also in the
r.oom.- Tynan informed Gianakas that they had never received an exgcmed extgﬁsion'
:a"greement &n0 handed him the $90,000.00 check. Tynan testiﬁe& that Gianakas
reéponded, “Don’t &{;'_,1 &ust me?r I don’t want your money.” When Tynan asked

Gianakas to at _Iéast put sezie mark on the check to show if had been tendered, Gianakas

| brﬁshcd him off and said that h=’d ‘.sce him again at a dinner fhey had set for July 6th

: when the Phase ITI pfoject was nexf on cﬁe Orland Park Village Board’s meeting :‘J,gendlal.1

- After Gianakas refused the tender of the chzck on the 2nd, Schulte and Tynan testiﬁed :
that they were comfortable that Gianakas did not, ip-fact, want thé earnest money at that
time and they consi'defed the issue clc;séd. Gianakas dcnted that the check was tendered |
on July 2nd and he did not recall Tynan céming to his office or tkat day. Gianakds

_ tesﬁﬁed that the first time he saw the $90,‘0_00.00 check ﬁvas when it wzsishown to him
during his deposition. | | |

Following 3uly 2, 2004, the parties conducted themsélve_s as though the conteact

remained in full force and effect. Tynan continued to attend Orland Park _Vﬂlage Board
meetings regarding Phase 111 .(Which was ultimately approved) and continued to engage in
negotiations with prospective tenants and investors in the project: Tynan’s sign

advertising the availability of space in Phase JII remains on the property to this day.

! Ultimately, Tynan was informed that the Phase 111 project was on the Board’s consegt agenda, which
- meant that it would be approved without discussion, so the dinner scheduled for the 6™ was cancelled.
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Summit has entered into l_etters of intent with California PizzafKitchen, P.F. Chang’s

| Restaufant, Saltgrass SteakhouSe and investors interested in buying portions of the
project, but no leases or'other contracts have been executed, Summit has incurred
expenses for architectural Work, attomeys’ fee_s for real estate and zoning matters and
expenses related to marketing the property. |

Acording to Tynan, after July, 2, 2004, the parties continued to discuss possible
altemative aesls. As Gianakas wouldthrow out ideas, he wou]d ask Tynan to put them in
wntmg Tynan worid then reduce the proposal to wntmg and send 1t back to Glanakas
Rackos testified that he never saw any of these prop_osals until his depos,ition.' Gianakas
denied that he ever proposed aI ternative an'angements and testified that such proposals
always emanated from Surmmt Whlt.h { 1anakas suspected was having trouble fundmg
the purchase.
Tynan and Schulte testified that althotlgh tiae fropoSals altered the structure of the

deal, they were willing to continue to work with Gianakas te-cee if they ¢ could

| accommodate his concerns, In mid-August, Tynan testified th:t be gave G1anakas an
outline of Glanakas most recent proposal Pu.rsuant to this proposal, the and would be
divided into nine separate Iots, Summit'would enter into Separate ground leases with
Hickory for six of the lots Hickory would fund the constructlon of the i 1mprovemer $,0n
those lots through construction loans to Summit, and the remaining three lots would be
deeded to Summit in exchange for Summ_it’s agreement to act as the leasing-agent for thel

leased lots. In a letter from Brocato to Rackos dated September 17 2004, Brocato stated
that it was his understanding that the partles had agreed to modify the structure of the

deal and outlined the terms of the transactlon Brocato’s letter was sent d1rect1y from

10
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Brocato to Tynan. Around 7:30 am. on September 21, 2004, Tynan faxed the letter to

| Gianakas with the notation: “Steve Please forward to Bill Rackos. See you at 8:30 a.m.”
Tynan arrived at HHCC to see Gianakas shortly thereafter. As they d1scussed

Brccato s letter, Glanakas made X’s through certain paragraphs indicating that he did not

agree to those terms, Tynan testified that he told Gianakas that his unwﬂlmgness to agree

on the akiamnative structure was “not going to go over too well” with Schulte, that he was

sure Schult vrould he unthappy and would probably serve the 90-day notice to close
under the 'contracf A cccrdmg to Tynan, Gianakas then pounded his desk and said, “I'm
 the king, you’re the queer- We’H close when I say.” Accordmg to Gianakas, wheén they
could not reach an agreement uunng the meetmg on what he charactenzed as Summit’s

latest proposal, Tynan threatened that Siinmit would just serve notice to close and pay

the full $9,000,000.00. After the meeting, Glanakas directed Rackos to send the
termmatlon letter. Later that day, Rackos faxed aieiter to Brocato purporting to
-terminate the contract for failure to make the $90,00C.0Q earnast money depOsit on July
1,2004. |
Tynan testified that he was “more heartbroken than angry” when he received a -
copy of Rackos’ letter because he had spent.so lnuch time with Gianakas and had gotten

to know him and his family. When he called Gianakas to ask why he sent the leitsr.

- Gianakas told him not to worry, that the letter was sent to get Sumimit’s attention and that -

now they would be able to sit down and negotiate, Glanakas testified that ultlmately he
d1d not want to do the deal with Summit because he did not think they had the funds

necessary to close.

11
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While this action wss pending, Summit served notice of its intention to close the
transactlon Wlthm 30 days of the close that would have taken place had it gone forward,
Summit served notice of its election to purchase the property in mStallments and

designated the portion that would be the Subject_ of the first closing, Summit has
deposited a total of $500,000 in a “sole direction” €SCIOw, meaning that the funds are nof
“at risk” 2 and can be withdrawn at any time. Summlt has secured a commitment lettcr
from Hams B mk and has available through an mdmdual investor, J effrey Pelock,
sufﬁment funds 1o T‘se the ﬁrst portion of the transaction even without bank financing.
Pelo_ck testified that lie has cufficient funds onhand in hjs solely—owned COrporation’s
bank account to satisfy the balence of the purchase price under the first closmg, that those :
~ funds are unrestricted and that he is WiLijxg to advance them to Summxt to complete the
close. He testified that he intends to enter jato an agrecment with Summit that will give |
~him an ownorship interest in the project in exchaage for his ,invostmen't, but that the .
agreement has not been. finalized.
LEGAL STANDARDS
Spociﬁo performance may be granted only where there is a valid 'tnd enforceable

contract. Schwinder v. Austin Bank of Chlca;zo 348 111 App 3d 461, 473 SUONLE.2d

180,192 (1St Dist. 2004); Omni Partners v. Down, 246 I11. App 3d 57, 62, 614 N.E 2d

1342, 1345 -(.2‘_“1 Dist. 1993). Itis well-established law in Illinois that where the patties

: hase fairly and understandingly entered into a valid contract for the sale of real property,
“specific porformanoe of the contract is a matter of right and equity will enforce it, absent

. circumstances of oppression and fraud. Schwmder 348 111, App 3d at 477, 809 N.E. 2d |

at 195 Gianni v. First Natlonal Bank of Des Plaines, 136 Ill App 3d 971, 981, 483

12
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N.E.2d 924, 933 (1" Dist. 1985). Specific perfonnance 1's a matter of sound judicial
discretion controlled by established principles of equity and exercised upon 2
con51derat10n of all the facts and cucumstances of the case, Schwmde’r 348 I1l. App. 3d

at477, 809 N.E.2d at 196; Omni Partners 246 IIL. App. 3d at 62, 614 N E.2d at 1345 (2nd

‘Dist. 1993). A party seeking 3pe01ﬁc performancc must prove by clear and convrncmg

evidence that he has been always ready, willing, and able to perform the contract,

Montes v. Havkins, 126 IIl. App. 3d 419, 426, 466 N.E.2d 1271, 1275 (1 Dist. 1984)
| Integral to.S: 'mmt 8 speclﬂc performance claim is its assertion that chkory
.waived the $90,000.00 earzest money depos1t-callcd for under the contract. Waiver
consists of either an express or urlplied voluntary and intentional relinquishment of a

known right. Chatham Corp. v. Dana Tns,, 351101 App 3d 353 365, 812 N.E.2d 483

- 494 (1% Dist. 2004), Wolfram Partnership, I.td. v. LaSalle Bank 328 111 App. 3d 207,

223 (1" Dist. 2002). Parties to a contract may waive provisions contained in the contract
for their benefit and such waiver may be established by conduct indicating that strict
compliance with those contractual provisions will not be requircd Wolfram Partnership, ',

© 32811 App. 3d at 223-24; Whalenv K-Mart Corp., 166 L. App. 3d 339, 343, 519

N.E.2d 991, 994 (1% Dist. 1988). The doctrine serves to prevent the waiviag prity from
lulling another into a false belief that strict compliance with a co_ntractual obligatiop-will
not be required and then auing‘for nohcompliance. Wolfram P_artn_ership_ , 328 T1. App. 3d

at 224; Lake County Grading Co. v. Advance Mechanical Contractors, Inc., 275 I11. App.

3d 452, 463, 654 N.E.2d 1109, 1118 (2" Dist. l995). |
-Important to the Court’s determination of the issues in this case is its assessment

of the credibility of the Yarioue witnesses called to testify and, in particular, Schulte,

13
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Tynan and Gianakas, From the outset, the Court has advised the parties',that, given the
irreconcilable vetsions of the facts outlined by Surmnmit and chkory, crediblhty |
determinations would hkely guide the outcome of the tnal The Court’s detennlnatlon
regardlng the credibility of witnesses will not be dlsturbed on appea.l unless the trial

court’s findings of fact are against the manifest welght of the ewdence ‘Eychaner v,

Gross 202 11, 2d 228 251 T779N.E2d 1115 (2002); Chicago Investment Cormp. v,
Qcinls, 107 u’ 2d. 120, 124, 481 N.E, 2d 712 (1985) | |
- FINDINGS AND CONCLUSIONS

The Court fings tha Summit has established by clear and convincing evidence its
entltlement to specific perform nce of the confract. Specifically, the Court ﬁnds that
chkory, through Glanakas waived its igzht to tenmnat_e the contract for Summit’s failure
- to make the second earnest money deposit cn July 1, 2004, Schulte and Tynan testified
credibly and in detaﬂ regarding their dealings witk: Jinnakas including the numerous
| occasions on which he afﬁnnatlvely indicated that he did no‘ vant Summit to pay the
$90,000, OO on July Lst. Defendants ev1dence on the other hara a, eonsmted mainly of

‘ uncorroborated denials by Gianakas that the meetmgs and conversatlon took place

B Importantly, defendants failed to call any wﬂnesses readlly available to theii, who could
have backed up Gianakas’ versmn of events. Neither Gianakas’ son, George nor i
 secretary, Dorothy, was called to testify, Whlle defense counsel criticized Sumnnt for
falhng to call these w1tnesses thls lack of evidence clearly bears on the Court’s
assessment of Gianakas’ credibility. Seg IPI Civil 2d No. 5.01. |

Several other factors lead tnis Court to conclude that Summit’s version of events

1 more credible, Fifst, in his trial testimony, Gianakas never denied that he received the

u
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July 1, 2004_fax attaching a-copy of the $90,000.00 check. The confirmation report
indicates that the fax.was received, Which creates a rebuttable presumption of receipt

See Stevens Shipping and Terminal Co. v, Japan Rambow I MV, 334 F. 2d 439, 444 (5™

Cir. 2003). Smce Summit forwarded a copy of the check to Gianakas on July Lst, it
 stands to regson that Tynan would have followed up by delivering the actual check to him
onthe2nd. Gianakas’ general denial that the check was ever tendered and his-inability to '_ |
 recall ineciing with Tynan on the 2nd e.re.'insufﬁcient to refute Tynan’s detailed |
| test1mony on ‘his point. This is partlcularly true given Gianakas” failure to call his son,

his secretary or his acco"ntant who Tynan testified were also present when thrs exchange ‘

took place, Second, althougn Gianakas testified that he expressed concern to Rackos

during July and August regarding St.mmit’s failure to make the $90,000.00 earnest

money deposit he also testified that he “was ‘willing to extend the due date for the deposit

at least unt11 September 1, 2004. If he was aritesizhle to extending the due date for the

deposrt the basrs for his purported “concern” is unclear. Tn any event, Gianakas’

procla1med concem regardmg Summrt’s.ability to make the s&cond deposit is undermined
by his failure to negotiate the first deposit of $10,000.00, which vras:made, after all, to |
protect Hrckory as the Seller Finally, it is si gmﬁcant that ne1ther Gianakas nor Rackos
communicated their behef that Summit was in default for farlmg to make the ¢econd
deposit until Septernber 2 1, 2004. |

The identification of exchange property was uniquely Hickory’s and Granakas
problem It is undisputed that prior to September 21, 2004, Gianakas had not located
property for the Section 1031 exchange. Given this fact, the Court concludes and finds as

a fact that the alternative proposals under discussion during the summer of 2004

15
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emanated from Gianakas and not from '1"'ynan..2 Further, although the contréct obli ga.téd
‘Summit to “fully cooperate” with'Hicko‘ry’s desire to structure a tax-free transaction, it is
obvious that Summit fulﬁlled that obligation by assisting Gianékas in locéting potential
exchange properties and entertaining alternative strﬁcﬁnes that would have avoided the
tax implications of asale, Whether the Court accepts Tynan’s version of the megtiﬁg on
Sgpte’mb'ef 21st (thzit he told Gianakas Schulte was likely to be “unhappy” and would
probably sirve the 90-day notice) ot Gianakas’ (that when Gianakas woulc_lnot. agréé to
fb'e ﬂternative stucture, Tynan threatened that Summit would “cash out” Gianakas by
| paying the full $5,000. OO0.00_,at the close), it would have been evident to Gié.nakas at that
time that Summit intended ‘o serve its 90-day notice f_o close the transaction, setting in - ,‘
motion the time lin.u'tsr for the tax<frse exchange under the Internal Revenue Code. It is
only then that Hickory sought to inyokc‘ the “automatic termination” provisior: in the
c,dntracf based on Summit’s failure to iné.ke 2 gecond earnest money deposit, 2 “default”
that had occurfed some 83 days earlier. -
In a transaction of this size and involving sophisticaied business perIe, it would -
, certain_l_y have been custdmary to put Hickory’s_agréerﬁent to waive the second earnest
money deposit in writing and, undér normal circumstances, tﬂe failuré to J" ) woul.d
have been problematic for Summit. However, given Gianakas’ repeated'ipsisfencé that
Tynan and Schuite did not “trust” him by asking for donﬁrmﬁtion in writing, their failure
to press this issue is understandable. &g Bliss v. Rhodes, 66 I1l. App. 3d 895, 899, 384

N.E.2d 512 (2d Dist. 1978) (“Tt s well settled that a party to a written c'c;ntractmay By_

® This conclusion is reinforced by other evidence in the record. As noted above, Gianakas testified that it
was his custom to run everything past his attorney, Rackos, in connection with his real estate transactions.
If these proposed alternatives were generated by Summit, the Court would have expected Gianakas to
forward them to Rackos for his input, particularly in light of Gianakas’ desire to preserve the tax-free
nature of the transaction. Yet, Rackos testified that he never saw the proposals prior to his deposition.

16
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parol waive performance of a condition in the contract for his benefit and the waiver does
not require a writing,”)

It is true, as defendants strenuously argue, that plaintiff’s discovery, which

| encompassed the corporate and personal bank accounts of Hickory and Gianakas, has not

uncovered the two $5 O,l)O0.00 checks purportedly tendered by Gianakas to show that he
did net want the second earnest .money deposit. B,Lit if, as thc Court has concluded,
Gianakas was iiltcnl upon_kecpin‘g his op.tions 'open by discouraging Summit from
making the secepd eamési money deposit, the possibility thai tlle “checks” were simply

part of Gianakas™ 1use r'am_iot be discounted. Again, Gianakas has not called his

secretary, Dorothy, to deny ihe he directed her to prepare the two checks. Perhaps not |

coincidentally, Hickory did draw a ¢bzck on its account in the amount of $100,000.00 on

June 28, 2004, payable to Gianakas. Tlie memo field on the check reads: “D_eposit for

1031 'exchange_ for 162nd and La Grange Rd**~ Although both Tynan and Gianakas

testified that Gianakas needed to bring a $100,000.05 check with himl in order to bid at~

the auction the following day, it is certainly plausible that ir= snvelope Gianakas pulled

from his jacket at the June 28th meeting at Champp’s contained 'hat check. Given the

Court’s view of the other evidence prcsented at trial, the absence of thz two.$50,000.00

~ checks is not determinative,

As noted above, a party seeking specific performance of a contract to purchase

real estate must show that it is ready, willing and able to perform the contract. The

evidence presented at trial overwhelmingly establishes Summit’s ability to satisfy its

? The notation is somewhat curious given that the check was, according to Gianakas, a deposit for his bid
on the Oak Lawn shopping center. When asked about the failure to reference the Oak Lawn property on
the check, Gianakas responded that “you can’t out everything” on a check. The language is certainly
consistent with Summit’s contention that Gianakas offered to satisfy the deposit for tlic subject property
from his own funds. : ' . ' ' '

17




0511244007 Page: 18 of 19

UNOFFICIAL COPY

obhgatrons under the contract Summit has deposned the sum cf $500, 000 00 in an

escrow account Defendants argument that this money 1s not “at risk” because rt can be

wrthdrawn at any tlme 1§ specious in hght of defendants pos1t1on that the contract has i )

been vahdly termmated Grven that pOSlthIl rt would be foo]hardy of Sumrmt to place :

- flmds under chkory s contro] pnor to thls Court s ruhng Further Jeffrey Pelock

| testlfi ad uneqmvocally, and his company s bank statements demonstrate that he has the -
| ﬁnancral wuerewrthal to advance funds to sausfy Sunnmt s obhgatrons at the first close _

N .Sumn:nt has at..o nduced a comnntment Ietter ﬁom Hams Bank Thus whethcr itis

| - ‘through an advance froma Relock bank ﬁnancmg ora combmatron of both Surnnnt has

demonstrated by clear and cunvmcmg evrdence its abrhty and wﬂlmgness to consummate '

this transactlon
_ F or the forego1ng reasons,
T IS HEREBY ORDERED that judgmcm 13 entered in favor of plarnuﬁ' and
| -agamst defendants on’ Count II of plamtlff’ s Amenaed Cmnlamt seekmg specrﬁc
perfomlance of the March 12 2004 contract Count I wlnc} sceks a declaratron that '

 Summit is entltled to speclﬁc perfonnance is dlsnnssed as duphcatw g of the rehef

o awarded under Count II

ITIS FURTHER ORDERED that the “F1rst Closmg as deﬁned in the ¢ 'n'act _

shall take place on or before Apnl 4, 2005.

| Thls 1saﬁnal and appealab]e .Orderl JUDGEMARY ANNE MASO‘\ e
February 17, 200§ o muras
_ ENTER: e | | circthourt 1810 -

'M’ARYAEWEMASON
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LEGAL CESCRIPTION:

THAT PART OF 1WF SOUTHEAST 1/4 OF THE NORTHEAST 1/4 OF SECTION 21, TOWNSHIP 36
MORTH, RANGE 1, 'SRET QF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NOMTNEAST CORNER OF SAID SQUTHEAST 1/4 OF THE NORTHEAST 1/4 OF
SECTION 21; THENCE ROLTh 85 DEGRERS,®53 MINUTES, 83 SECONDS WEST ALONG THE NORTH
LINE OF SATD BODTHEAST 1/4 OF THE NORTHEAST 1/4, A DISTANCE OF 51.9% 'FEET TO THE
WEST LINE OF LAGRANGE ROALD, AS DEDICATED PER DOCUMENT 10155685 FOR TEE POINT OF
PRGINNING; THENCE NORTH 89 ECREES, 53 NINUTES, 53 SECONDS WEST ALONG SAID NORTH
LINE OF TRE SOUTHEAST 1/4 OF "'NF YORTHREAST 1/4 OF SECTION 21, A DISTANCE OF
851.75 FEET T0 A LINE, THAT IS 740.00 FEET EAST OF AND PARALLEL WITH 'THE WEST
LINE OF THE SOUTHEAST 1/4 OF SAID NCLBAST 1/4:; THENCE SOUTH 60O DEGREE, 07
MINUTRES, 00 SECOND WEST ALONG THE 1,'ST DESCRIBED LINE, A DISTANCE OF 680.00 FERT;
THENCE SCUTH 24 DEGREES, 58 MINUUTES, 04 SECONDS WEST, A DISTANCE OF 130.1¢0 FEET
0 A LINE, THAT IS 660.00 FEET WEST OF AD PARALLEL WITH THE EAST LINE OF SAID
NORTHERST 1/4; THENCE SOUTH 00 DEGRER, 00 LIFJTE, 00 SECOND EAST ALONG THE LAST
DESBCRIRED LINE, & DISTANCE OF 1£7,00 FEET TU (W2 NORTH LINE OF THE SOUTH 363.00
FEET QF SATD SOUTHEAST 1/4 OF THE NORTHEAST 1/¢ OF SECTION 21; THENCE SOUTH 89
DEGREES, 56 MINUTES, 14 SECONDS EAST ALONG THE LAT LESCRIBED LINE, A DISTANCE CF
606.63 BFEET T0O THE AFORESAID WEST LINE OF LAGRANGE 0AD; THENCE NORTH 00 DEGREE,
05 MINUTES, 03 SECONDS EAST ALONG THE LAST DESCRIBED GLIWE, A DISTANCE OF 964.62
FEET TO TRE POINT OF BEGINNING, ALL IN IN COOX COUNTY, LLYINOIS.

P.I.N. 27-21-202-008-0000

PLEASE RETURN TO:

Kelee Schwenn

Pedersen & Houpt (ﬁ--
161 N. Clark St., Suite 3100
Chicago, IL 60601 ‘




