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MORTGAGE, SECURITY AGREEMENT
AND ASSIGNVZENT OF LEASES AND RENTS-FIXTURE FILING

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES
AND RENTS-FIXTURE FILING “riade this 270 day of April, 2005 by PALATINE
COMMONS, LLC, an Illinois limitza liability company (hereinafter referred to as the
“Mortgagor”), whose address is 414 N. Orleans, Suite 304, Chicago, Illinois 60610, in favor of
MB FINANCIAL BANK, N.A. (hereinafter, iwgether with its successors and assigns, including
each and every from time to time holder of ‘he Notes hereinafter referred to, called the
“Mortgagee”), whose address is 6111 N. River Road; Pozemont, Ilinois 60018.

WHEREAS, Mortgagor is indebted to Mortgagee in an amount not to exceed the
principal sum of TWELVE MILLION FIVE HUNDRED TWENTY FIVE THOUSAND AND
00/100 DOLLARS ($12,525,000.00), in the aggregate, which indébtedness is evidenced by a
certain Acquisition and Development Mortgage Note (the “Acquisiticn and Development Note”)
of even date herewith in the amount of SIX MILLION EIGHT HUNDRED TWENTY FIVE
THOUSAND and 00/100 Dollars ($6,825,000.00), a certain Revolving Chnstruction Mortgage
Note (the “Revolver Note”) of even date herewith in the amount of FIVE MILLYON and 00/100
Dollars ($5,000,000.00) made by Mortgagor and payable to the order of and delivered to
Mortgagee and which evidences a revolving construction line of credit for which this Mortgage
is given to secure and which evidences a “revolving credit” as defined in 815 ILCS 205/4.1, and
a Letter of Credit Note (the "Letter of Credit Note") of even date herewith in an amount not to
exceed SEVEN HUNDRED THOUSAND and 00/100 Dollars ($700,000.00) (the Acquisition
and Development Note, the Revolver Note and the Letter of Credit Note are hereinafter
collectively referred to as the “Notes”), and any and all renewals, extensions or refinancings
thereof, in and by which Notes, Mortgagor promises to pay the said principal sum and interest in
the manner and at the rates as provided therein.

The unpaid principal amount and all accrued and unpaid interest due under the Notes, if not
sooner paid, shall be due on April 27, 2007 subject to extensions as provided therein. All such
payments on account of the indebtedness evidenced by the Notes shall be first applied to interest
on the unpaid principal balance and the remainder to principal and all of said principal and
interest being made payable at such place as the holder of the Notes may from time to time in
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writing appoint, and in the absence of such appointment, then at the office of Mortgagee, at the
address indicated above or at such other address as Mortgagee may from time to time designate
in writing, and

WHEREAS, the Mortgagor and Mortgagee have concurrently entered into a
Construction Loan Agreement of even date herewith (hereinafter referred to as the “Construction
Loan Agreement™) which sets forth certain additional covenants and agreements of Mortgagor.

NOW, THEREFORE, Mortgagor, to secure the payment of the Notes with interest
thereon, and any extensions and renewals thereof, in whole or in part, and the payment of all
other sums with interest thereon advanced in accordance herewith or in the Notes provided
(hereinafier referred to as the “Indebtedness”) to protect the security of this Mortgage, and the
performance of the covenants and agreements of Mortgagor herein contained, does hereby
mortgage, granand convey to Mortgagee the real estate located in Cook County, State of Illinois
as described on fixhibit A attached hereto and made a part hereof (hereinafter collectively
referred to as the “Réal Gstate™), which Real Estate is presently unimproved and which, with the
property herein descrihe; 1s referred to herein as the “Premises” together with:

(a) All of the Real Estatc;

(b)  All buildings and other4iprovements now or at any time hereafter constructed or
erected upon or located i the Real Estate, and all materials located on the Real
Estate intended for construction,, reconstruction, alteration and repairs of such
improvements now or hereafter-erected thereon, together with and including, but
not limited to, all fixtures, equipment, machinery, appliances and other articles and
attachments now or hereafter forming part of, attached to or incorporated in any
such buildings or improvements (all hereinefter referred to as the “Improvements™);

(c) All  privileges, reservations, allowances, ~heraditaments, tenements and
appurtenances now or hereafter belonging or pertoining to the Real Estate or
Improvements;

(d) Al leaschold estates, right, title and interest of Mortgagor in any and all leases,
subleases, arrangements or agreements relating to the use and orcapancy of the
Real Estate and Improvements or any portion thereof, now or hereafier existing or
entered mto (all hereinafter referred to as “Leases™), together with a!l cash or
security deposits, advance rentals and other deposits or payments of similar nature
given in connection with any Leases;

(¢)  All rents, issues, profits, royalties, income, avails and other benefits now or
hereafter derived from the Real Estate and Improvements, under Leases or
otherwise (all hereinafter referred to as “Rents”), subject to the right, power and
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authority given to the Mortgagor in the Assignment hereinafter referred to, to
collect and apply the Rents;

(H) All right, title and interest of Mortgagor in and to all options to purchase or lease
the Real Estate or Improvements, or any portion thereof or interest therein, or any
other rights, interests or greater estates in the rights and properties comprising the
Premises, now owned or hereafter acquired by Mortgagor;

(g)  Any interests, estates or other claims, both in law and in equity, which Mortgagor
now has or may hereafter acquire in the Real Estate and Improvements or other
rights, interests or properties comprising the Premises now owned or hereafter
acquired;

(h)  Adtiight, title and interest of Mortgagor now owned or hereafter acquired in and to
(1) ary land or vaults lying within the right-of-way of any street or alley, open or
proposcd, odjoining the Real Estate; (ii) any and all alleys, sidewalks, strips and
gores of land adjacent to or used in connection with the Real Estate and
Improvements; (1ii} any and all rights and interests of every name or nature forming
part of or used in-connection with the Real Estate and/or the operation and
maintenance of the Improvements; (iv) all easements, rights-of-way and rights used
in connection with the Real Estate or Improvements or as a means of access
thereto, and (v) all water rigi¢s and shares of stock evidencing the same;

(i) All right, title and interest of Mozigagor in and to all tangible personal property
(hereinafter referred to as “Personai Property”), owned by Mortgagor and now or at
any time hereafter located in, on or at <hs Real Estate or Improvements or used or
useful in connection therewith, including, bt -not limited to:

(i) all furniture, furnishings and equipipert furnished by Mortgagor to
tenants of the Real Estate or Improvements:

(i1) all building materials and equipment located tron the Real Estate and
intended to be incorporated in the Improvements now or hereafter to be
constructed thereon, whether or not yet incorporated in such
Improvements;

(ii1) all machines, machinery, fixtures, apparatus, equipment or articles used
in supplying heating, gas, electricity, air-conditioning, water, light,
power, sprinkler protection, waste removal, refrigeration and ventilation,
and all fire sprinklers, alarm systems, electronic monitoring equipment
and devices;
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(iv) all window or structural cleaning rigs, maintenance equipment and
equipment relating to exclusion of vermin or insects and removal of
dust, refuse or garbage;

(v) all model unit indoor and outdoor furniture, including tables, chairs,
planters, desks, sofas, shelves, lockers and cabinets, wall beds, wall

safes, and other furnishings;

(vi) all rugs, carpets and other floor coverings, draperies, drapery rods and
brackets, awnings, window shades, venetian blinds and curtains;

{vii) all lamps, chandeliers and other lighting fixtures;

(viii).  all office furniture, equipment and supplies;

(ix) sil kitchen equipment, including refrigerators, ovens, dishwashers, range
hoods pid exhaust systems and disposal units;

(x) all laundry equipment, including washers and dryers;

(xi) all tractors,-riowers, sweepers, snow removal equipment and other
equipment used.i=-maintenance of exterior portions of the Real Estate;
and

(xii) all maintenance supplies 20d inventories; but provided that there shall be
excluded from and not inctuded. within the term “Personal Property” as
used herein and hereby mortgaced and conveyed, any accounts, other
intangibles, trade inventory, equipment, trade fixtures, furniture,
furnishings or other property of tenaiiis, managing agent of the Premises
or third party contractors;

Q) All the estate, interest, right, title or other claim or demand ‘which Mortgagor now
has or may hereafter have or acquire with respect to (i) the proceeds of insurance in
effect with respect to the Premises, and (i) any and all awards, clai:as for damages
and other compensation made for or consequent upon the taking by zondemnation,
eminent domain or any like proceeding, or by any proceeding or purciase in lieu
thereof, of the whole or any part of the Premises, including, without limitation, any
awards and compensation resulting from a change of grade of streets and awards
and compensation for severance damages (all hereinafter generally referred to as
“Awards”).
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MORTGAGOR COVENANTS that Mortgagor is lawfully seized of the real estate
hereby conveyed and has the right to mortgage, grant and convey the Premises, that the Premises
are unencumbered and that Mortgagor will warrant and defend generally the title to the Premises
against all claims and demands and further that the Premises hereby mortgaged and conveyed or
intended so to be, together with the rents, issues and profits thereof, and hereby conveyed unto
the Mortgagee forever, free from all rights and benefits under and by virtue of the Homestead
Exemption Laws of the State of Illinois (which rights and benefits are hereby expressly released
and waived), for the uses and purposes herein set forth, together with all rights to retain
possession of the Premises after any default in the payment of all or any part of the Indebtedness,
or the breach of any covenant or agreement herein contained, or upon the occurrence of any
Event of Devault as hereinafter defined;

FOR TIZ PURPOSE OF SECURING the payment of the Indebtedness with interest
thereon evidenced oy the Notes and any and all modifications, extensions and renewals thereof,
and all other Indebtedn s and the performance and observance by Mortgagor and Borrower of
all of the terms, provisiczs, covenants and agreements on Mortgagor’s and Borrower’s part to be
performed and observed unde” the Assignment referred to in Section 28 hereof; provided that the
aggregate of the Indebtedness shali-at no time exceed $25,000,000.00.

PROVIDED, NEVERTHELE:S, and these presents are upon the express condition that
if all of the Indebtedness shall be dul: and punctually paid and all the terms, provisions,
conditions and agreements herein contained ot the part of the Mortgagor and Borrower to be
performed or observed shall be strictly peticrmied and observed, then this Mortgage and the
estate, right and interest of the Mortgagee in the Premises shall cease and become void and of no
effect.

AND IT IS FURTHER AGREED THAT:

1. Payment of Indebtedness. The Mortgagor will duiy“and promptly pay each and
every installment of the principal of, if any and interest and premiuni, i any, on the Notes, and
all other Indebtedness, as the same become due, and will duly perfort: and observe all of the
covenants, agreements and provisions herein or in the Notes providec or the part of the
Mortgagor to be performed and observed.

2. Maintenance, Repair, Restoration, Prior Liens, Parking. In. addition,
Mortgagor will:

(@)  Promptly repair, restore or rebuild any Improvements now or hereafter on the
Premises which may become damaged or be destroyed;

(b)  Keep the Premises in good condition and repair, without waste, and free from
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mechanics', materialmen’s or like liens or claims or other liens or claims for lien
not expressly subordinated to the lien hereof;

Pay when due any indebtedness which may be secured by a lien or charge on the
Premises on a parity with or superior to the lien hereof, and upon request exhibit
satisfactory evidence of the discharge of such lien to the Mortgagee;

Complete within a reasonable time any Improvements now or at any time in the
process of erection upon the Premises;

Comply with all requirements of law, municipal ordinances or restrictions and
covenants of record with respect to the Premises and the use thereof:

M2ke no material alterations in the Premises, except as required by law or
muuicipal ordinance, or except which are presently under construction and known
to Morgagee or which are consented to, set forth in the Project Budget in writing,
by Mortgazce;

Suffer or permit no.change in the general nature of the occupancy of the Premises
or consent to any change in any existing private restrictive covenants, zoning
ordinances or other public or private restriction, without the Mortgagee's prior
written consent;

Pay when due all operating costs-of the Premises;

Initiate or acquiesce in no zoning reclassification with respect to the Premises,
without the Mortgagee’s prior writteri Zonsent which consent shall not be
unreasonably withheld;

Provide, improve, grade, surface and thereafter maintain, clean, repair, police and
adequately light parking areas within the Premises wiich areas shall be of
sufficient size to accommodate standard-sized automobile: ‘as may be required by
law, ordinance or regulation, together with any sidewalks, aisles, streets, driveways
and sidewalk cuts and sufficient paved areas for ingress, egress ario fight-of-way to
and from the adjacent public thoroughfares necessary or desirav'c for the use
thereof;

Not reduce, build upon (except in accordance with approved plans and
specifications), obstruct, redesignate or relocate any such parking areas, sidewalks,
aisles, streets, driveways, sidewalk cuts or paved areas or rights-of-way or lease or
grant any rights to use the same to any other person except tenants and invitees of
tenants of the Premises, without the prior written consent of the Mortgagee; and
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(I) Pay all utility charges incurred in connection with the Premises and all improvements
thereon and maintain all utility services now or hereafter available for use at the
Premises.

Notwithstanding any provision of this Section 2 to the contrary, Mortgagor shall have the
right, to apply for, pursue and obtain such governmental approvals, including, without limitation,
zoning classification changes, platting as Mortgagor deems necessary or desirable in connection
with Mortgagor’s contemplated residential development of the Premises so long as such
approvals do not materially alter or change the Mortgagor’s contemplated development of the
Premises as submitted to the Mortgagee and do not materially alter the Project Budget or other
financial data pertaining to the Project.

3. Tones. Subject to Mortgagors rights under Section 32 hereof, the Mortgagor will
pay when due and tefore any penalty attaches, all general and special taxes, assessments, water
charges, sewer charges, and other fees, taxes, charges and assessments of every kind and nature
whatsoever (all hereiniiter referred to as “Taxes”), whether or not assessed against the
Mortgagor, if applicable t5 fas Premises or any interest therein, or the Indebtedness, or any
obligation or agreement secured her=by; and Mortgagor will, upon written request, furnish to the
Mortgagee duplicate receipts thesafor: provided that (a) in the event that any law or court decree
has the effect of deducting from the valus of land for the purposes of taxation any lien thereof, or
imposing upon the Mortgagee the paypient in whole or any part of the Taxes or liens herein
required to be paid by Mortgagor, or changing in any way the law relating to the taxation of
mortgages or debts secured by mortgages or ilie interest of the Mortgagee in the Premises or the
manner of collection of Taxes, so as to affect this Mortgage or the Indebtedness or the holder
thereof, then, and in any such event, the Mortgages 1:pan demand by the Mortgagee, will pay
such Taxes, or reimburse the Mortgagee therefor; and (b} nothing in this Section 3 contained
shall require the Mortgagor to pay any income, franchis¢ or excise tax tmposed upon the
Mortgagee, excepting only such which may be levied against sich income expressly as and for a
specific substitute for Taxes on the Premises, and then only ir-4n amount computed as if the
Mortgagee derived no income from any source other than its interest her¢under.,

4. Insurance Coverage. The Mortgagor will insure and keep insured the Premises
and each and every part and parcel thereof against such perils and hazards as the Jviortgagee may
from time to time require all upon such terms, conditions and limits as more fully sei forth in the
Construction Loan Agreement.

5. Insurance Policies. All policies of insurance to be maintained and provided as
required by Section 4 hereof shall:

(@)  Be in forms, companies and amounts as set forth at Article IV(c) of the
Construction Loan Agreement (but not more than the amount of the Mortgage), and
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all policies of casualty insurance shall have attached thereto mortgagee clauses or
endorsements in favor of and with loss payable to Mortgagee, with the exception of
the Employer’s Liability policy which names only the Mortgagor as additional
insured;

(b)  If available, contain endorsements or provisions that no act or negligence of the
insured or any occupant and no occupancy or use of the Premises for purposes
more hazardous than permitted by the terms of the policies will affect the validity
or enforceability of such policies as against Mortgagee;

(c) _ Be written in amounts sufficient to prevent Mortgagor from becoming a co-insurer;
(d) ~ Provide for thirty (30) days' prior written notice of cancellation to Mortgagee; and

(¢)  Inihe=vent that any policy of insurance required hereunder shall at any time lapse,
then the Mortgagor shall pay to Mortgagee the sum of $100 in order to reimburse
Mortgagee {or its administrative expenses whether or not said policy is reinstated
by the Mortgago:;

and Mortgagor will deliver all poticies, including additional and renewal policies, to Mortgagee,
and in case of insurance policies abous i expire, the Mortgagor will deliver renewal policies not
less than thirty (30) days prior to the respzctive dates of expiration,

5.1  Deposits for Taxes and Insuranc: Premiums. As long as no Event of Default (as
hereinafter defined) has occurred, Mortgagee shali not require any tax and insurance premium
deposits. Upon the occurrence, however, of an Event of Pefault, after expiration of all applicable
cure periods, Mortgagee may, at its option require that the payment of Taxes and insurance
policy premiums (“Premiums”) will be made when due:

(@)  Mortgagor shall, deposit with Mortgagee on the fizst business day of each meonth,
an amount equal to one-twelfth (1/12) of the Taxes ard Premiums thereof to
become due with respect to the Premises between one (I).and thirteen (13) months
after the date of such deposit; provided that in the case of the tirst such deposit,
Mortgagor shall deposit in addition an amount which, when added 15 the aggregate
amount of monthly deposits to be made hereunder with respect t0 Taxes and
Premiums to become due within thirteen (13) months after such first leposit, will
provide (without interest) a sufficient fund to pay such Taxes and Premiums, one
(1) month prior to the date when they are due; provided, however that Mortgagee
shall not accumulate or retain in any such fund more than the amount of one (1)
month’s deposit on the day after any payment of taxes or premium is made. The
amounts of such deposits (herein generally called “Tax and Insurance Deposits™)
shall be based upon Mortgagee’s good faith estimate of the amount of Taxes and
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Premiums. Mortgagor shall promptly upon the demand of Mortgagee make
additional Tax and Insurance Deposits as Mortgagee may from time to time require
due to (i) failure of Mortgagee to require, or failure of Mortgagor to make, Tax and
Insurance Deposits in previous months, (ii) underestimation of the amounts of
Taxes and/or Premiums, due dates and, or (iii) application of the Tax and Insurance
Deposits pursuant to Section 5.1(c) hereof. Mortgagee shall hold all Tax and
Insurance Deposits without any allowance of interest thereon.

Mortgagee will, out of the Tax and Insurance Deposits, upon the presentation to
Mortgagee by Mortgagor of the bills therefor, pay the Taxes and Premiums or will,
upon the presentation of receipted bills therefor, reimburse Mortgagor for such
payments made by Mortgagor. If the total Tax and Insurance Deposits on hand
shall not be sufficient to pay all of the Taxes and Premiums when the same shall
torome due, then Mortgagor shall pay to Mortgagee on demand the amount
necescary to make up the deficiency.

Upon the Sccurance of an Event of Default, Mortgagee may, at its option, apply
any Tax and (Insvrance Deposits on hand to the Indebtedness, in such order and
manner as Morigagzc.may elect. When the Indebtedness has been fully paid, any
remaining Tax anc Tnsurance Deposits shall be paid to Mortgagor. All Tax and
Insurance Deposits arc-lisieby pledged as additional security for the Indebtedness,
and shall be held by Moragee irrevocably to be applied for the purposes for
which made as herein provided; and shall not be subject to the direction or control
of Mortgagor.

Notwithstanding anything herein contzined.to the contrary, Mortgagee shall not be
liable for any failure to apply the Tax and Tnsurance Deposits unless Mortgagor
shall have (i) requested Mortgagee in writing t5 make application of such Deposits
to the payment of the Taxes or Premiums and (i) rresented Mortgagee with bills
for such Taxes or Premiums.

The provisions of this Mortgage are for the benefit of Mortgagor and Mortgagee
alone. No provision of this Mortgage shall be construed as creiting in any other
party any rights in and to the Tax and Insurance Deposits or anyrizhits to have the
Tax and Insurance Deposits applied to payment of Taxes aud Premiums.
Mortgagee shall have no obligation or duty to any third party to collec. Tax and
Ingurance Deposits,

Proceeds of Insurance. The Mortgagor will give the Mortgagee prompt notice of

any damage to or destruction of the Premises; and

(2)  In case of loss covered by policies of insurance, the Mortgagee (or, after
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entry of decree of foreclosure, the purchaser at the foreclosure sale or
decree creditor, as the case may be) is hereby authorized at its option either
(1) to settle and adjust any claim under such policies without consent of the
Mortgagor provided however so long as no Event of Default shall have
occurred and be continuing, the settlement and adjustment of any such
claims shall be made with the mutual consent of the Borrower, or (ii) allow
the Mortgagor to agree with the insurance company or companies on the
amount to be paid upon the loss; provided that the Mortgagor may itself
adjust and collect losses aggregating not in excess of One Hundred
Thousand Dollars ($100,000.00); provided further that in any case the
Mortgagee shall, and is hereby authorized to, collect and receipt for any
such insurance proceeds; and the expenses incurred by the Mortgagee in the
adjustment and collection of insurance proceeds shall be so much additional
Indebtedness, and shall be reimbursed to the Mortgagee upon demand;

(b}  “inihe event of any insured damage to or destruction of the Premises or any
pariinereof (hereinafter referred to as an “Insured Casualty”) and if, in the
reasorab.e judgment of the Mortgagee, the Premises can be restored prior to
Loan maturity, to an architectural and economic unit of the same character
and not less.valuable than the same was prior to the Insured Casualty, and
adequately secuiing the outstanding balance of the Indebtedness, and the
insurers do not deny tability to the insureds, then, if no Event of Default
shall have occurred andi be then continuing, and if there was no event of
default, whether continuing ar not, at the time of occurrence of damage or
destruction which resulted in said loss, the proceeds of insurance shall be
applied to the cost of restoriag, repairing, replacing or rebuilding
(hereinafter referred to as “Restéring”) the Premises or any part thereof
subject to Insured Casualty, as provided tor in Section 8 hereof; so long as
this Mortgage is not in default, such iisurance proceeds, after deducting
therefrom any expenses incurred in the collection thereof, shall be made
available by Mortgagee for the Restoring of ‘tli¢ Premises; provided that
Mortgagor shall furnish evidence sufficient to Mbortgagee that there are
sufficient funds available for the rebuilding or restoration of the Premises,

(c) If, in the reasonable judgment of Mortgagee, the Premiise: cannot be
restored to an architectural and economic unit as provided for ia Subsection
(b} above, then at any time from and after the Insured Casualty, upon sixty
(60) days' written notice to Mortgagor, Mortgagee may declare the entire
balance of the Indebtedness to be, and at the expiration of such sixty (60)
day period the Indebtedness shall be and become, immediately due and
payable.

10
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Except as provided for in Subsection (b) of this Section 6, Mortgagee shall
apply the proceeds of insurance (including amounts not required for
Restoring effected in accordance with Subsection (b) above) consequent
upon any Insured Casualty upon the Indebtedness, in such order or manner
as the Mortgagee may elect; provided that no premium or penalty shall be
payable in connection with any prepayment of the Indebtedness made out of
insurance proceeds as aforesaid;

In the event that proceeds of insurance, if any, shall be made available to the
Mortgagor for the Restoring of the Premises, Mortgagor hereby covenants
to Restore the same to be of at least equal value and of substantially the
same character as prior to such damage or destruction; all to be effected in
accordance with plans and specifications to be first submitted to and
approved by the Mortgagee;

Any portion of insurance proceeds remaining after payment in full of the
IncCotedness shall be paid to Mortgagor;

Interest, at tlic Mortgagee’s published money market rate shall be payable
by Mortgage= on account of any insurance proceeds at any time held by
Mortgagee, prov:ded Mortgagor delivers written instructions relative to
such investment te”Mortgagee and such investment instructions do not
unreasonably interfere v/ith the payment of expenses or costs incurred in the
Restoring of the Premises,

Nothing contained in this Mortgnge shall create any responsibility or
liability upon the Mortgagee to (i) 2ellect any proceeds of any policies of
insurance, or (ii) Restore any portion of the Premises damaged or destroyed
through any cause.

Condemnation. The Mortgagor will give Moit Jagee prompt notice of any

proceedings, instituted or threatened, seeking condemnation or taking by eminent domain or any
like process (hereinafter referred to as a “Taking™), of all or any part of th: Premises, including
damages to grade, and:

(a)

(b)

Mortgagor hereby assigns, transfers and sets over unto Mortgagee the entire
proceeds of any Award consequent upon any Taking, subject to Section 7(f)
below;

If, in the reasonable judgment of the Mortgagee, the Premises can be

restored to an architectural and economic unit of the same character and not
less valuable than the Premises prior to such Taking and adequately

11
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securing the outstanding balance of the Indebtedness, then if no Event of
Default, as hereinafter defined, shall have occurred and be then continuing,
the Award shall be applied to reimburse Mortgagor for the cost of Restoring
the portion of the Premises remaining after such Taking, as provided for in
Section 8 hereof;

(¢) If, in the reasonable judgment of Mortgagee, the Premises cannot be
restored to an architectural and economic unit as provided for in Subsection
(b) above, then at any time from and after the Taking, upon sixty (60) days'
written notice to Mortgagor, Mortgagee may declare the entire balance of
the Indebtedness to be, and at the expiration of such sixty (60) day period
the Indebtedness shall be and become, immediately due and payable;

(6}, Except as provided for in Subsection (b) of this Section 7, Mortgagee shall
apply any Award (including the amount not required for Restoration
cffcoted in accordance with Subsection (b) above) upon the Indebtedness in
sucsiorder or manner as the Mortgagee may elect; provided that no
premium ¢v penalty shall be payable in connection with any prepayment of
the Indebtedriccs made out of any Award as aforesaid;

(e)  In the event that auy Award shall be made available to the Mortgagor for
Restoring the portie:-of the Premises remaining after a Taking, Mortgagor
hereby covenants to Restoiz the remaining portion of the Premises to be of
at least equal value and of substantially the same character as prior to such
Taking, all to be effected in sceordance with plans and specifications to be
first submitted to and approved oy the Mortgagee;

() Any portion of any Award remainiagafter payment in full of the
Indebtedness shall be paid to Mortgagor;

(g)  Interest at the Mortgagee’s published money marke( rate shall be payable by
Mortgagee on account of any Award at any timeé held by Mortgagee,
provided Mortgagor delivers written instructions relative tb such investment
to Mortgagee and such investment instructions do .4i0: unreasonably
interfere with the payment of expenses or costs incurred in ire Restoring of
the Premises.

8. Disbursement of Insurance Proceeds and Condemnation Awards. In the event
the Mortgagor is entitled to reimbursement out of insurance proceeds or any Award held by
Mortgagee, such proceeds shall be disbursed from time to time upon the Mortgagee being
furnished with satisfactory evidence of the estimated cost of completion of the Restoring, with
funds (or assurances reasonably satisfactory to the Mortgagee that such funds are available)
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sufficient in addition to the proceeds of insurance or Award, to complete the proposed Restoring,
and with such architect’s certificates, waivers of lien, contractor’s sworn statements and such
other evidence of costs and payments as the Mortgagee may reasonably require and approve; and
the Mortgagee may, in any event, require that all plans and specifications for such Restoring be
submitted to and approved by the Mortgagee prior to commencement of work; and in each case:

(a) Intentionally Deleted;

(b)  Funds other than proceeds of insurance or the Award shall be disbursed prior to
disbursement of such proceeds;

(¢} At all times the undisbursed balance of such proceeds remaining in the hands of the
Mortgagee, together with funds deposited for the purpose or irrevocably committed
to e satisfaction of the Mortgagee by or on behalf of the Mortgagor for the
purpuze, shall be at least sufficient in the reasonable judgment of the Mortgagee to
pay for'th< cost of completion of the Restoring, free and clear of all liens or claims
for lien; ang

(d)  If the cost of rebuilcing, repairing or restoring the buildings and improvements can
reasonably exceed ihe sum of $50,000.00, then Mortgagee shall approve plans and
specifications of such-wuik before such work shall be commenced. Any surplus
which remains out of said-insurance proceeds after payment of such costs of
building or restoring shall be pzid io Mortgagor.

9. Stamp Tax. If, by the laws of the Uiitzd States of America, or of any state having
jurisdiction over the Mortgagor, any tax is due or técomes due in respect of the issuance of the
Notes, the Mortgagor shall pay such tax in the manner fedrired by such law.

10.  Prepayment. At such time as the Mortgagor is riot in default under the terms of
the Notes, or under the terms of this Mortgage, the Mortgagor shail have the privilege of making
prepayments on the principal of the Notes (in addition to the requiri:d payments thereunder) in
accordance with the terms and conditions, if any, set forth in the Notes.

11.  Effect of Extensions of Time, Amendments on Junior Li¢prs and Others.
Mortgagor covenants and agrees that:

(a) If the payment of the Indebtedness, or any part thereof, be extended or varied, or if
any part of the security be released, all persons now or at any time hereafter liable therefor,
or interested in the Premises, shall be held to assent to such extension, variation or release,
and their liability, if any, and the lien and all provisions hereof shall continue in full force
and effect; the right of recourse against all such persons being expressly reserved by the
Mortgagee, notwithstanding any such extension, variation or release;
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(b) Any person, firm or corporation taking a junior mortgage or other lien upon the
Premises or any interest therein, shall take the said lien subject to the rights of the
Mortgagee herein to amend, modify and supplement this Mortgage, the Notes and the
Assignment (as defined in Section 28 hereof) hereinafter referred to, and to vary the rate of
interest and the method of computing the same, and to impose additional fees and other
charges, and to extend the maturity of the Indebtedness, in each and every case without
obtaining the consent of the holder of such Junior lien and without the lien of this Mortgage
losing its priority over the rights of any such junior lien;

(c) Nothing in this Section contained shall be construed as waiving any provision of
Sectien’16 hereof which provides, among other things, that it shall constitute an Event of
Defaulif the Premises be sold, conveyed or encumbered;

(d) Exterzion of the time for payment or modification of amottization of the sums
secured by this Moitgage granted by Mortgagee to any successor in interest of Mortgagor
shall not operate t5 telease in any manner the liability of the original Mortgagor and
Mortgagor’s successcr ir- interest. Mortgagee shall not be required to commence
proceedings against such sucesssor or refuse to extend time for payment or otherwise
modify amortization of the sums secured by this Mortgage by reason of any demand made
by the original Mortgagor and Morigagor’s successors in interest,

12. Effect of Changes in Tax Laws, In the event of the enactment after the date
hereof by any legislative authority having jurisdiciion of the Premises of any law deducting from
the value of land for the purposes of taxation, any tien thereon, or imposing upon the Mortgagee
the payment of the whole or any part of the taxes o, assessments or charges or liens herein
required to be paid by the Mortgagor, or changing in atiy way the laws relating to the taxation of
mortgages or debts secured by mortgages or the Mortgagee’s interest in the Premises, or the
method of collecting taxes, so as to affect this Mortgage o1 tha Indebtedness, or the holder
hereof, then, and in any such event, the Mortgagor, upon demand oy the Mortgagee, shall pay
such taxes or assessments, or reimburse the Mortgagee therefor; provided that if in the opinion of
counsel for the Mortgagee the payment by Mortgagor of any such taxés or assessments shall be
unlawful, then the Mortgagee may, by notice of to the Mortgagor, declar: ths entire principal
balance of the Indebtedness and all accrued interest to be due and payable on « ate specified in
such notice, not less than ninety (90) days after the date of such notice, and the liidettedness and
all accrued interest shall then be due and payable without premium or penalty on the date so
specified in such notice.

13. Mortgagee’s Performance of Mortgagor’s Obligations. In case of an Event of
Default as defined in Section 19 herein, and, after expiration of applicable cure periods, the
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Mortgagee either before or after acceleration of the Indebtedness or the foreclosure of the lien
hereof, and during the period of redemption, if any, may, but shall not be required to, make any
payment or perform any act herein which is required of the Mortgagor (whether or not the
Mortgagor is personally liable therefor) in any form and manner deemed expedient to the
Mortgagee; and in connection therewith:

(a) The Mortgagee may, but shall not be required to, make full or partial payments of
principal or interest on prior encumbrances, if any, and purchase, discharge, compromise or
settle any tax lien or other prior lien or title or claim thereof, or redeem from any tax sale or
forfeiture affecting the Premises, or contest any tax or assessment:

(b) Mortgagee may, but shall not be required to, complete construction, furnishing and
equipping-of the Improvements upon the Premises and rent, operate and manage the
Premises ~ovd, such Improvements and pay operating costs and expenses, including
management fees, of every kind and nature in connection therewith, so that the Premises and
Improvements sliall he operational and usable for their intended purposes;

(c) All monies paid for any of the purposes herein authorized or authorized by any
other instrument evidencing oi securing the Indebtedness, and all expenses paid or incurred
in connection therewith, including attorney’s fees and any other monies advanced by the
Mortgagee to protect the Prewoses and the lien hereof, or to complete construction,
fumnishing and equipping, or to icat, operate and manage the Premises and such
Improvements, or to pay any such operating costs and expenses thereof, or to keep the
Premises and Improvements operational and usable for their intended purposes, shall be so
much additional Indebtedness, whether or nst they exceed the amount of the Notes, and
shall become immediately due and payable witlioutnotice, and with interest thereon at the
Default Rate specified in the Notes (herein called the *Default Rate™),

(d) Inaction of the Mortgagee shall never be considersd-a waiver of any right accruing
to it on account of any default on the part of the Mortgagor;

(e) The Mortgagee, in making any payment hereby authorized (i) relating to taxes and
assessments, may do so according to any bill, statement or estimate, withoiit inquiry into the
validity of any tax, assessment, sale forfeiture, tax lien or title or claim thexeef, (ii) for the
purchase, discharge, compromise or settlement of any other prior lien, may do so without
inquiry as to the validity or amount of any claim for lien which may be assert¢d, or (iii) in
connection with the completion of construction, furnishing or equipping of the
Improvements or the Premises or the rental, operation or management of the Premises or the
payment of operating costs and expenses thereof, Mortgagee may do so0 in such amounts and
to such persons as Mortgagee may deem appropriate, and may enter into such contracts
therefor as Mortgagee may deem appropriate or may perform the same itseif.
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14.  Inspection of Premises. Mortgagor will at all times deliver to Mortgagee
duplicate originals or certified copies of all contracts in excess of $50,000, agreements and
documents relating to the Premises and shall permit access by Mortgagee to its books and
records of the operations of the Premises, insurance policies and other papers for examination
and making copies and extracts thercof. Mortgagee, its agents and designees shall have the right
to inspect the Premises at all reasonable times and upon reasonable advance notice and access
thereto shall be permitted for that purpose.

15.  Financial Statements. The Mortgagor will furnish to the Mortgagee at the address
of Mortgagee as stated herein or otherwise provided, such financial and operating statements of
the Premises as reasonably required by the Mortgagee and such financial and operating
statements.o” the Borrower as set forth in the Construction Loan Agreement.

16.  Resirictions on Transfer. Subject to the provisions of Section 17 hereof, it shall
be an immediate Hvent of Default hereunder if, without the prior written consent of the
Mortgagee, a Prohilitcd Transfer (as hereinafter defined) shall occur. The Mortgagee may
condition its consent to.5 Prohibited Transfer upon such increase in rate of interest payable upon
the Indebtedness, change in rnonthly payments thereon, change in maturity thereof and/or the
payment of a fee, all as Mortgagee may in its sole discretion require. As used herein, a
“Prohibited Transfer” shall occur.if-the Mortgagor shall create, effect, or consent to or shall
suffer or permit any conveyance, sale; assignment, transfer, lien (other than mechanics' liens),
pledge, mortgage, security interest or 0%ier encumbrance or alienation of the Premises or any
part thereof, or interest therein, whether any such conveyance, sale, assignment, transfer, lien,
pledge, mortgage, security interest, encumbrarce or alienation is effected directly, indirectly,
voluntarily or involuntarily, by operation of law or otherwise, excepting only sales or other
dispositions of Collateral as defined in Section” 1% .{(hereinafter referred to as “Obsolete
Collateral”) no longer useful in connection with the operation of the Premises: provided that
prior to the sale or other disposition thereof, such Obsolete Collteral shall have been replaced by
Collateral, subject to the first and prior lien hereof, of ai léast equal value and utility, A
Prohibited Transfer shall occur if any Member of the Borrower. or any shareholder of its
Manager, conveys or transfers a majority or controlling interest i Borrower, or its Manager,
other than by reason of death or disability of the shareholder, or conveyances made for estate and
tax planning purposes, so long as Edward 1. Biskind remains in control of the Borrower and its
Manager.

The provisions of this Section 16 shall be operative with respect to, and shall be binding
upon, any persons who, in accordance with the terms hereof or otherwise, shall acquire any part
of or interest in or encumbrance upon the Premises, or such beneficial interest in, shares of stock
of or partnership or joint venture interest in the Mortgagor or any beneficiary of Mortgagor or
any other Trustee Mortgagor; and provided further that no consent by Mortgagee to, or any
waiver of, any event or condition which would otherwise constitute an Event of Default under
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this Section 16, shall constitute a consent to or a waiver of any other or subsequent such event or
condition or a waiver of any right, remedy or power of Mortgagee consequent thereon.

17.

Permitted Transfers. The provisions of Section 16 hereof shall not apply to any

of the following:

(2)
(b)
©
18.

Liens securing the Indebtedness;
The lien of current real estate taxes and assessments not in default;
The sale of residential units in the ordinary course of business.

Yecurity Agreement - Uniform Commercial Code. This Mortgage constitutes a

Security Agrecrient under the Uniform Commercial Code of the State of Iilinois (hereinafter
referred to as the "Unde”) with respect to any part of the Premises which may or might now or
hereafter be or be deeried to be personal property, fixtures or property other than real estate (all
hereinafter referred to 25" "Collateral”); all of the terms, provisions, conditions and agreements
contained in this Mortgage pertain and apply to the Collateral as fully and to the same extent as
to any other property comprising-the Premises; and the following provisions of this Section 18
shall not limit the generality or applicability of any other provision of this

Mortgage, but shall be in addition thercio:

(a)

(b}

(c)

(d)

(e)

The Mortgagor (being the Debtor &s that term is used in the Code) is and will be the
true and lawful owner of the-Collateral, subject to no liens, charges or
encumbrances other than the lien”bereof, and the lien of the Subordinated
Mortgage;

The Collateral is to be used by the Mortgagor solely for business purposes, being
installed upon the Premises for Mortgagor’s 'wwd use or as the equipment and
furnishings furnished by Mortgagor, as landlord, to t¢rants of the Premises;

The Collateral will be kept at the Real Estate and will 1ot be removed therefrom
without the consent of the Mortgagee (being the Secured Part y a¢ that term is used
in the Code) by Mortgagor or any other person; and the Collateral @ay be affixed
to the Real Estate but will not be affixed to any other real estate;

The only persons having any interest in the Premises are the Mortgagor,
Mortgagee, the Subordinated Mortgagee and persons occupying the Premises as

tenants only;

No Financing Statement covering any of the Collateral or any proceeds thereof is
on file in any public office except pursuant hereto; and Mortgagor will at its own
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cost and expense, upon demand, furnish to the Mortgagee such further information
and will execute and deliver to the Mortgagee such financing statement and other
documents in form satisfactory to the Mortgagee, and will do all such acts and
things as the Mortgagee may at any time or from time to time reasonably request or
as may be necessary or appropriate to establish and maintain a perfected security
interest in the Collateral as security for the Indebtedness, subject to no adverse liens
or encumbrances; and the Mortgagor will pay the cost of filing the same or filing or
recording such Financing Statements or other documents, and this instrument, in all
public offices whenever filing or recording is deemed by the Mortgagee to be
necessary or desirable;

()" Upon the occurrence of any Event of Default hereunder (regardless of whether the
Code has been enacted in the jurisdiction where rights or remedies are asserted) and
at 2ury time thereafter (such Event of Default not having previously been cured), the
Mortgaisee at its option may declare the Indebtedness immediately due and payable,
all as morc fully set forth in Section 19 hereof, and thereupon Mortgagee shall have
the remedics of a secured party under the Code, including without limitation the
right to take umircdiate and exclusive possession of the Collateral, or any part
thereof, and for thaipurpose may, so far as the Mortgagor can give authority
therefor, with or withont judicial process, enter (if this can be done without breach
of the peace) upon any place which the Collateral or any part thereof may be
situated and remove the sar>-therefrom (provided that if the Collateral is affixed to
real estate, such removal shall b¢ subject to the conditions stated in the Code);

()  The Mortgagee shall be entitled 6 _hold, maintain, preserve and prepare the
Collateral for sale, until disposed of, or may propose to retain the Collateral subject
to the Mortgagor’s right of redemption, if ‘any, in satisfaction of the Mortgagor’s
obligations as provided in the Code; providéd that (i) the Mortgagee without
removal may render the Collateral unusable aid dispose of the Collateral on the
Premises (if this may be done without a breach of the peace), and (i) the
Mortgagee may require the Mortgagor to assemble The Collateral and make it
available to the Mortgagee for its possession at a place to be designated by
Mortgagee which is reasonably convenient to both parties;

(h)  The Mortgagee will give Mortgagor at least ten (10) days' notice ¢ ihe time and
place of any public sale thereof or of the time after which any privaté sile or any
other intended disposition thereof is made and the requirements of reasonable
notice shall be met if such notice is mailed, by certified mail or equivalent, postage
prepaid, to the address of the Mortgagor determined as provided in Section 47
hereof, at least ten (10) days before the time of the sale or disposition;

(1) The Mortgagee may buy at any public sale, and if the Collateral is a type
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customarily sold in a recognized market or is of a type which is the subject of
widely distributed standard price quotations, Mortgagee may buy at any private
sale, and any such sale may be held as part of and in conjunction with any
foreclosure sale of the Real Estate comprised within the Premises, the Collateral
and Real Estate to be sold as one lot if Mortgagee so elects;

§)] The net proceeds realized upon any such disposition, after deduction for the
expenses of retaking, holding, preparing for sale, sclling or the like, and the
reasonable attorneys' fees and legal expenses incurred by Mortgagee, shall be
applied in satisfaction of the Indebtedness; and the Mortgagee will account to the
Mortgagor for any surplus realized on such disposition, and promptly pay such
surplus to the Mortgagor;

(k) Tie remedies of the Mortgagee hereunder are cumulative and the exercise of any
one cr.more of the remedies provided for herein or under the Code shall not be
construcd s a waiver of any of the other remedies of the Mortgagee, including
having the’Collateral deemed part of the realty upon any foreclosure thereof, so
long as any pert 4f the Indebtedness remains unsatisfied;

()] To the extent permitted.-by law, Mortgagor and Mortgagee agree that with respect
to all items of Personal Property which are or will become fixtures on the Land,
this Mortgage, upon recordr:‘g or registration in the real estate records of the proper
office, shall constitute a “fixzare filing" within the meaning of the Uniform
Commercial Code. Mortgagor is-the record owner of the Land.

(m)  The terms and provisions contained in tais Section 18 shall, unless the context
otherwise requires, have the meanings and bz construed as provided in the Code.

19.  Events of Default. If one or more of the following events (hereinafter referred to
as “Events of Default”) shall occur:

(@) If an Event of Default as defined in Section 11.1 of ‘he Construction Loan
Agreement shall occur; or

(b) If an Event of Default pursuant to Section 16 hereof shall occur and oe continuing
without notice or grace of any kind; or

(c)  If default is made in the maintenance and delivery to Mortgagee of insurance
required to be maintained and delivered hereunder, without notice or grace of any
kind; or

(d)  If any default shall exist under the provisions of Section 28 hereof, or under the
19
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Assignment referred to therein;

then the Mortgagee is hereby authorized and empowered, at its option, and without affecting the
lien hereby created or the priority of said lien or any right of the Mortgagee hereunder, to
declare, after giving five (5) days written notice (or such other period of time where a longer or
shorter period is specified herein or in the Notes or Construction Loan Agreement for a particular
default) to Mortgagor, all Indebtedness to be immediately due and payable, whether or not such
default is thereafter remedied by the Mortgagor, and the Mortgagee may immediately proceed to
foreclose this Mortgage and/or exercise any right, power or remedy provided by this Mortgage,
the Notes, the Assignment or by law or in equity conferred.

207" Foreclosure. When the Indebtedness, or any part thereof, shall become due,
whether by-aceeleration or otherwise, the Mortgagee shall have the right to foreclose the lien
hereof for such fudebtedness or part thereof and in connection therewith:

(@)  In any suit or proceeding to foreclose the lien hereof, there shall be allowed
and includ:d as additional indebtedness in the decree for sale, all reasonable
expenditures éne. eapenses which may be paid or incurred by or on behalf of
the Mortgagee for aticrneys' fees, appraisers' fees, outlays for documentary
and expert evidence, stenographers' charges, publication costs, and costs
(which may be estimaied as to items to be expended after entry of the
decree) of procuring ail“such abstracts of title, title searches and
examinations, title insurance poiicies, and similar data and assurances with
respect to title, as the Mortgagec niay deem reasonably necessary either to
prosecute such suit or to evidence io-bidder at sales which may be had
pursuant to such decree the true conditiors of the title to or the value of the
Premises; and

(b)  All reasonable expenditures and expenses of-ihé nature in this Section
mentioned, and such expenses and fees as may be incurred in the protection
of the Premises and the maintenance of the lien of this Viortgage, including
the fees of any attorney employed by the Mortgagee in any litigation or
proceedings affecting this Mortgage, the Notes or the Prem'ses, including
probate and bankruptcy proceedings, or in preparation’ for the
commencement or defense of any proceeding or threatened” suit or
proceeding, shall be immediately due and payable by the Mortgagor, with
interest thereon at the Default Rate.

(c)  Inthe event of a deficiency upon a sale of the Premises pledged hereunder
by Mortgagor, then Mortgagor shall forthwith pay such deficiency
including all expenses and fees which may be incurred by the holder of the
Notes secured by this Mortgage in enforcing any of the terms and
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provisions of this Mortgage.

Proceeds of Foreclosure Sale. The proceeds of any foreclosure sale of the
following order of priority: First, on account of
incident to the foreclosure proceedings, including all such items as are
mentioned in Section 20 hereof; Second, all other items which, under the terms hereof, constitute
Indebtedness additional to that evidenced by the Notes,
provided; Third, to interest remaining unpaid upon the N
unpaid upon the Notes; and lastly,

as their rights may appear.

22,

(a)

(b)

(c)

(d)

Peceiver. Mortgagor consents and agrees that;

Upor;. or at any time after, the filing of a complaint to foreclose this
Mortgage, the court in which such complaint is filed may appoint a receiver
of the Prer:ises;

Such appointment ray be made either before or after sale, without notice,
without regard to soalvency or insolvency of the Mortgagor at the time of
application for such receiver, and without regard to the then value of the
Premises or whether the saniz-shall be then occupied as a homestead or not;
and the Mortgagee hereunder, o1 any holder of the Notes may be appointed
as such receiver;

Such receiver shall have the power to collest the rents, issues and profits of
the Premises during the pendency of suck fareclosure suit and, in case of a
sale and a deficiency, during the full statutory period of redemption, if any,
whether there be a redemption or not, as well as during any further times
when the Mortgagor, except for the intervention of' such.receiver, would be
entitled to collection of such rents, issues and profits,‘and all other powers
which may be necessary or are usual in such cases for the protection,
possession, control, management and operation of the Premites during the
whole of said period;

The court may, from time to time, authorize the receiver to apply the net
income from the Premises in his hands in payment in whole or in part of:

(1) The Indebtedness or the indebtedness secured by a decree
foreclosing this Mortgage, or any tax, special assessment or other lien
which may be or become superior to the lien hereof or such decree,
provided such application is made prior to the foreclosure sale; or
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(i) The deficiency in case of a sale and deficiency.

Insurance Upon Foreclosure. In case of an insured loss after foreclosure

proceedings have been instituted, the proceeds of any insurance policy or policies, if not applied
in Restoring the Improvements, as aforesaid, shall be used to pay the amount due in accordance
with any decree of foreclosure that may be entered in any such proceedings, and the balance, if
any, shall be paid as the court may direct; and:

(a)

(b)

24,

(a)

(b)

(©

In the case of foreclosure of this Mortgage, the court, in its decree, may provide
that the Mortgagee’s clause attached to each of the casualty insurance policies may
be canceled and that the decree creditor may cause a new loss clause to be attached
t>-each of said casualty insurance policies making the loss thereunder payable to
sa)s decree creditors; and any such foreclosure decree may further provide that in
case of one or more redemptions under said decree, pursuant to the statutes in each
such case-ipade and provided, then in every such case, each and every successive
redempter riiay cause the preceding loss clause attached to each casualty insurance
policy to be cance'ed and a new loss clause to be attached thereto, making the loss
thereunder payable o cuch redemptor; and

In the event of foreclosuiz sale, the Mortgagee is hereby authorized, without
the consent of the Mortgags=,to assign any and all insurance policies to the
purchaser at the sale, or to take such other steps as the Mortgagee may deem
advisable (o cause the interest of sach purchaser to be protected by any of
the said insurance policies.

Compliance With Illinois Mortgage Foi'e/Jesure Law.

In the event that any provision in this Mortgags chall be inconsistent with any
provision of the Illinois Mortgage Foreclosure Lave 1/Zh apter 735 ILCS 5/15 1101
et seq. Xhereinafter referred to as the “Act”) the provisions of the Act shall take
precedence over the provisions of this Mortgage, but shall mot invalidate or render
unenforceable any other provision of this Mortgage that can te construed in a
manner consistent with the Act.

If any provision of this Mortgage shall grant to Mortgagee any rights ¢r remedies
upon an Event of Default by Mortgagor which are more limited than the rights
would otherwise be vested in Mortgagee under the Act in the absence of said
provision, Mortgagee shall be vested with the rights granted in the Act to the full
extent permitted by law.

Without limiting the generality of the foregoing, all expenses incurred by
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Mortgagee to the extent reimbursable under Sections 5/15-1510 and 5/15-1512 of
the Act, whether incurred before or after any decree or judgment of foreclosure,
and whether enumerated in any paragraph of this Mortgage, shall be added to the
indebtedness secured by this Mortgage or by the judgement of foreclosure.

25.  Waiver of Statutory Rights. The Mortgagor acknowledges that the transaction of
which this Mortgage is a part is a transaction which does not include either agricultural real
estate (as defined in Section 5/15-1201 of the Act) or residential real estate (as defined in Section
5/15-1219 of the Act), and to the full extent permitted by law, hereby voluntarily and knowingly
waives its rights to reinstatement and redemption as allowed under Section 5/15-1601(b) of the
Act, and to the full extent permitted by law, the benefits of all present and future valuation,
appraisericnt, homestead exemption, stay, redemption and moratorium laws under any state or
federal law.

26.  Forb:avance. Any forbearance by Mortgagee in exercising any right or remedy
hereunder or otherwise afforded by applicable law, shall not be a waiver of or preclude the
exercise of any such rigior remedy. The procurement of insurance or the payment of taxes or
other liens or charges by Mor.grgee shall not be a waiver of Mortgagee's right to accelerate the
indebtedness secured by this Mortgage.

27.  Waiver. The Mortgagoriiereby covenants and agrees that it will not at any time
insist upon or plead, or in any manner whdtcver claim or take any advantage of, any stay,
exemption or extension law or any so-called “Moratorium Law” now or at any time hereafter in
force, nor claim, take or insist upon the benefii-o: advantage of or from any law now or hereafter
in force providing for the valuation or appraisemer: cf the Premises, or any part thereof, prior to
any sale or sales thereof to be made pursuant to any provision herein contained, or to decree,
judgment or order of any court of competent jurisdiction; or; after such sale or sales, claim or
exercise any rights under any statute now or hereafter in forc2 ot redeem the property so sold, or
any part thereof, or relating to the marshalling thereof, upon toreélosure sale or other
enforcement hereof; and without limiting the foregoing:

(@)  The Mortgagor hereby expressly waives any and all righte o1 redemption from sale
under any order or decree of foreclosure of this Mortgage, on (ts cwn behalf and on
behalf of each and every person, excepting only decree or judgment Creditors of the
Mortgagor acquiring any interest or title to the Premises or benefizizl interest in
Mortgagor subsequent to the date hereof, it being the intent hereof tha! a1y and alt
such rights of redemption of the Mortgagor and of all other persons are and shall be
decmed to be hereby waived to the full extent permitted by the provisions of
Chapter 735, Section 5/15-1601 of the Act or other applicable law or replacement
statutes;

(b) The Mortgagor will not invoke or utilize any such law or laws or otherwise hinder,
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delay or impede the execution of any right, power or remedy herein or
otherwise granted or delegated to the Mortgagee but will suffer and permit the
exccution of every such right, power and remedy as though no such law or laws
had been made or enacted; and '

(c)  If the Mortgagor is a trustee, Mortgagor represents that the provisions of this
Section (including the waiver of redemption rights) were made at the express
direction of Mortgagor’s beneficiaries and the persons having the power of
direction over Mortgagor, and are made on behalf of the Trust Estate of Mortgagor
and all beneficiaries of Mortgagor, as well as all other persons mentioned above.

28/ Assignment of Leases and Rents.

(a)  Ail'0f Mortgagor’s interest in and rights under any leases hereinbefore or hereafter
entercd Into with the consent of Mortgagee as provided herein, and all of the Rents,
to become due, and including ali prepaid rents and security deposits, are hereby
absolutely, presently and unconditionally assigned and conveyed to Mortgagee to
be applied by Morigagee in payment of all sums due under the Notes, and of all
other sums payable ander this Mortgage. Prior to the occurrence of any Event of
Defauit, Mortgagor ch=1} have a license to collect and receive all Rents, which
license shall be terminaied at the sole option of Mortgagee, without regard to the
adequacy of its security i:creunder and without notice to or demand upon
Mortgagor, upon the occurrence of an Event of Default after expiration of all
applicable cure periods. It is undeérstood and agreed that neither the foregoing
assignment of Rents to Mortgagee 110 the exercise by Mortgagee of any of its
rights or remedies hereunder shall ‘b2 deemed to make Mortgagee a
“mortgagee-in-possession” or otherwise 1esponsible or liable in any manner with
respect to the Collateral or the use, occupancy; ei joyment or any portion thereof,
unless and until Mortgagee, in person or by ‘agent, assumes actual possession
thereof. Nor shall appointment of a receiver for the Collateral by any court at the
request of Mortgagee or by agreement with Mortgzgor. or the entering into
possession of any part of the Collateral by such receive:, be deemed to make
Mortgagee a mortgagee-in-possession or otherwise responsible or liable in any
manner with respect to the Collateral or the use, occupancy, enjoyinzit or operation
of all or any portion thereof. Upon the occurrence of an Event of /Dzfault, after
expiration of all applicable cure periods, this asstgnment shall constitut® a direction
to and full authority to each lessee under any Lease and each guarantor of any
Lease to pay all Rents to Mortgagee without proof of the default relied upon.
Mortgagor hereby irrevocably authorizes each lessee and guarantor to rely upon
and comply with any notice or demand by Mortgagee for the payment to
Mortgagee of any Rents due or to become due.
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(b)  Mortgagor shall at all times fully perform the obligations of the lessor under all
Leases. Mortgagor shall at any time or from time to time, upon request of
Mortgagee, transfer and assign to Mortgagee in such form as may be satisfactory to
Mortgagee, Mortgagor’s interest in the Leases, subject to and upon the condition,
however, that prior to the occurrence of an Event of Default hereunder, Mortgagor
shall have a license to collect and receive all Rents under such Leases upon accrual,
but not prior thereto, as set forth in subsection (a) above.

(c)  Mortgagee shall have the right to assign Mortgagor’s ri ght, title and interest in any
leases to any subsequent holder of this Mortgage or any participating interest
therein or to any person acquiring title to all or any part of the Collateral through
foreclosure or otherwise. Any subsequent assignee shall have all the rights and
rowers herein provided to Mortgagee. Upon an Event of Default, after expiration of
apricable cure periods, Mortgagee shall have the right to execute new leases of
any par. of the Collateral, including leases that extend beyond the term of this
Mortgage iJpon an Event of Default, and upon notice to Mortgagor, Mortgagee
shall have“ine authority, as Mortgagor’s attorney-in-fact, such authority being
coupled with £n.ir‘crest and irrevocable, to sign the name of Mortgagor and to bind
Mortgagor on all rapsrs and documents relating to the operation, leasing and
maintenance of the Collateral.

(d)  Nothing contained in this Szction 28 shall be deemed to constitute Mortgagor’s
consent to any Lease affecting the) Premises and Mortgagor hereby acknowledges
that all leases are subject to Mongagee’s approval as provided herein.

29.  Priorities With Respect To Leases. I{ the Mortgagee shall execute and record (or
register) in the public office wherein this Mortgage wrs-recorded (or registered) a unilateral
declaration that this Mortgage shall be subject and subordinaze, in whole or in part, to any Lease,
then upon such recordation (or registration), this Mortgage shail recome subject and subordinate
to such Lease to the extent set forth in such instrument; provided fiat such subordination shall
not extend to or affect the priority of entitlement to insurance proceed: or any Award unless such
instrument shall specifically so provide.

30.  Mortgagee In Possession. Nothing herein contained shall s construed as
constituting the Mortgagee a mortgagee in possession in the absence of the aciual taking of
possession of the Premises by the Mortgagee.

31.  Business Loan. It is understood and agreed that the loan evidenced by the Notes
and secured hereby is a business loan within the purview of the Illinois Interest Act (Chapter 815
ILCS, Section 205/4) (or any substitute, amended, or replacement statutes).

32.  Contests. Notwithstanding anything to the contrary herein contained, Mortgagor
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shall have the right to contest by appropriate legal proceedings diligently prosecuted any taxes
imposed or assessed upon the Premises or which may be or become a lien thereon and any
mechanic’s, materialmen’s or other liens or claims for lien upon the Premises (all herein called
“Contested Liens”), and no Contested Lien shall constitute an Event of Default hereunder, if, but

only if:

(a)

(b

(©)

()

33.

Mortgagor shall forthwith give notice of any Contested Lien to Mortgagee at the
time the same shall be asserted;

Mortgagor shall deposit with Mortgagee and/or the Title Insurance Company (as
said term is defined in the Construction Loan Agreement) the full amount (herein
called the “Lien Amount”) of such Contested Lien or which may be secured
thereby, together with such amount as Mortgagee or the Title Insurance Company,
as tii¢ case may be, may reasonably estimate as interest or penalties which might
anse awing the period of contest; provided that in lien of such payment Mortgagor
may furnicu to Mortgagee a bond or title indemnity in such amount and form, and
issued by.a"sond or title insuring company, as may be satisfactory to Mortgagee;

Mortgagor shall diligently prosecute the contest of any Contested Lien by
appropriate legal proceedings having the effect of staying the foreclosure or
forfeiture of the Premisés; and shall permit Mortgagee {0 be represented in any
such contest and shall pay all expenses incurred by Mortgagee in so doing,
including reasonable fees and expenses of Mortgagee’s counsel (all of which shall
constitute so much additional Indchiedness bearing interest at the Default Rate until
paid, and payable upon demand);

Mortgagor shall pay such Contested Lién sad all Lien Amounts together with
interest and penalties thereon (i) if and to the extent that any such Contested Lien
shall be reasonably determined adverse to Mozigagor, or (ii) forthwith upon
demand by Mortgagee if, in the reasonable orinion of Mortgagee, and
notwithstanding any such contest, the Premises shall b¢ jeopardy or in danger of
being forfeited or foreclosed; provided that if Mortgager shall fail so to do,
Mortgagee may, but shall not be required to, pay all such Con‘ested Liens and Lien
Amounts and interest and penalties thereon and such other surs as may be
necessary in the judgment of the Mortgagee to obtain the release aid (ischarge of
such liens; and any amount expended by Mortgagee in so doing shall be’' so much
additional Indebtedness bearing interest at the Default Rate unti] paid, and payable
upon demand; and provided further that Mortgagee may in such case use and apply
for the purpose monies deposited as provided in Subsection 32(b) above and may
demand payment upon any bond or title indemnity furnished as aforesaid.

Indemnification. Mortgagor does hereby covenant and agree that, except in cases

26

Wolfe/Banking/MB Financial-Palatine Commons
Mortgage & Security Agreement




(0512318070 Page: 27 of 36

UNOFFICIAL COPY

of the gross negligence or the intentional acts of the Mortgagee:

(@)  Mortgagee shall have no responsibility for the control, care, management or repair
of the Premises and shall not be responsible or liable for any negligence in the
Management, operation, upkeep, repair or control of the premises resulting in loss,
injury or death to any tenant, licensee, immediate stranger or other person;

(b)  No liability shall be asserted or enforced against Mortgagee in the exercise of the
rights and powers hereby granted to the Mortgagee, and Mortgagor hereby
expressly waives and releases any such liability;

(c)_Mortgagor shall and does hereby indemnify and hold Mortgagee harmless from any
irahility, loss or damage which Mortgagee may or might incur by reason of (i)
exzreise by Mortgagee of any right hereunder, and (i) any and all claims and
demiard whatsoever which may be asserted against Mortgagee by reason of any
alleged ool zation or undertaking on Mortgagee’s part to perform or discharge any
of the terms, covenants or agreements contained herein or in any instrument
evidencing, securinz or relatin g to the Indebtedness or in any contracts, agreements
or other instrumeits relating to or affecting the Premises; and all such liability, loss
or damage incurred Ly tha Mortgagee together with the costs and expenses,
including reasonable atteincys’ fees incurred by Mortgagee in the defense
(including preparation for defase) of any claims or demands therefor (whether
successful or not) shall be so mu<n udditional Indebtedness, and the Mortgagor
shall reimburse the Mortgagee theiefor on demand, together with interest thereon at
the Default Rate from the date of defind to the date of payment.

(d)  In the event of foreclosure of the lien heresf, the foregoing provisions of this

Section 33 shall expire upon the first to occur/of ¥i) the Mortgagee or any party

N

claiming by or through Mortgagee taking possessica of the Premises; or (ii) the
Mortgagee or any party claiming by or through Mortgagee acquiring title to the
Premises, provided however said expiration shall onjy apply as to occurrences
arising after the event giving rise to the expiration of the ntovisions of this

Section 33.

34.  Mortgagor Not A Joint Venturer Or Partner. Mortgagor and Mortgagee
acknowledge and agree that in no event shall Mortgagee be deemed to be a paritet or joint
venturer with Mortgagor or any beneficiary of Mortgagor; and without limiting the foregoing,
Mortgagee shall not be deemed to be such a partner or joint venturer on account of its becoming
a mortgagee in possession or exercising any rights pursuant to this Mortgage or pursuant to any
other instrument or document evidencing or securing any of the Indebtedness, or otherwise.
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35.  Subrogation. To the extent that Mortgagee, on or after the date hereof, pays any
sum due under or secured by any Senior Lien as hereinafter defined, or Mortgagor or any other
person pays any such sum with the proceeds of the Indebtedness:

(@)  Mortgagee shall have and be entitled to a lien on the Premises equal in priority to
the Senior Lien discharged, and Mortgagee shall be subrogated to, and receive and
enjoy all rights and liens possessed, held or enjoyed by, the holder of such Senior
Lien, which shall remain in existence and benefit Mortgagee in securing the
Indebtedness; and

(b) . Notwithstanding the release of record of Senior Liens (as hereinafter defined)
Mortgagee shall be subrogated to the rights and liens of all mortgages, trust deeds,
seperior titles, vendors' liens, mechanics liens, or liens, charges, encumbrances,
rignis,and equities on the Premises having priority to the lien of the Mortgage
(hereriaiter referred to as “Senior Liens”), to the extent that any obligation secured
thereby s directly or indirectly paid or discharged with proceeds of disbursements
or advances ot the Indebtedness, whether made pursuant to the provisions hereof or
of the Notes Or puy document or instrument executed in connection with the
Indebtedness.

36.  Mortgagor’s Statemex?, Mortgagor, within ten (10) days upon request in person
or within twelve (12) days upon request by mail, shall furnish a written statement duly
acknowledged of all amounts due on any incebizdness secured hereby, whether for principal or
interest on the Notes or otherwise, and stating y/nether any offsets or defenses exist against the
Indebtedness and covering such other matters +ith respect to any of the Indebtedness as
Mortgagee may reasonably require.

37. Maximum Interest Rate.

(@)  Any agreements between Mortgagor and Mortgagee 2ic expressly limited so that,
in no event whatsoever, whether by reason of disbursef ent of the proceeds of the
loans secured hereby or otherwise, shall the amount paid.cr agreed to be paid to
Mortgagee for the use, detention or forbearance of the Iban’ proceeds to be
disbursed exceed the highest lawful contract rate permissible undér any law which
a court of competent jurisdiction may deem applicable thereto.

(b)  If fulfillment of the Notes, any provision herein, in the Loan Documents or
in any other instrument pledged as security for the Notes, at the time performance
of such provision becomes due, involves exceeding such highest lawful contract
rate, then ipso facto, the obligation to fulfill the same shall be reduced to such
highest lawful contract rate. If by any circumstance Mortgagee shall ever receive as
interest an amount which would exceed such highest lawful contract rate, the

28
Wolfe/Banking/MB Financial-Palatine Commons
Mortgage & Sccurity Agreement




(0512318070 Page: 29 of 36

UNOFFICIAL COPY

amount which may be deemed excessive interest shall be applied in the manner set
forth in the Notes.

38.  Future Advances. This Mortgage shall secure all future advances and loans, as
well as all costs and expenses of performing and enforcing the Mortgagor’s obligations under
this Mortgage and the Loan Documents. All advances under the Notes or under or pursuant to
this Mortgage or the Loan Documents are obligatory advances and shall, to the fullest extent
permitted by law, have priority over mechanics' liens and any and all other liens, charges and
claims, if any, arising after this Mortgage is recorded.

39. _ No Merger. It being the desire and intention of the parties hereto that this
Mortgage.and the lien hereof do not merge in fee simple title to the Premises, it is hereby
understood and-agreed that should the Mortgagee acquire any additional or other interests in or
to the Premises i, the ownership thereof, then, unless a contrary intent is manifested by the
Mortgagee as evidriced by an express statement to that effect in an appropriate document duly
recorded, this Mortgage and the lien hereof shall not merge in the fee simple title, toward the end
that this Mortgage may bz foreclosed as if owned by a stranger to the fee simple title.

40.  Title In Mortgagor’s Successors. In the event that the ownership of the Premises
or any part thereof becomes vested.in a person or persons other than the Mortgagor (a) the
Mortgagee may, without notice to ‘the Mortgagor, deal with such successor or successors in
interest of the Mortgagor with reference o this Mortgage and the Indebtedness in the same
manner as with the Mortgagor; and (b) the Morigagor will give immediate written notice to the
Mortgagee of any conveyance, transfer or change of ownership of the Premises; but nothing in
this Section 40 contained shail vary or negate the provision of Section 17 hereof,

41.  Rights Cumulative. Each right, power aiid remedy herein conferred upon the
Mortgagee is cumulative and in addition to every other right; power or remedy, express or
implied, given now or hereafter existing, at law or in equity, aid-¢ach and every right, power and
remedy herein set forth or otherwise so existing may be exercised-froip time to time as often and
in such order as may be deemed expedient by the Mortgagee, and the exercise or the beginning
of the exercise of one right, power or remedy shall not be a waiver of the right to exercise at the
same time or thereafter any other right, power or remedy; and no delay or omission of the
Mortgagee in the exercise of any right, power or remedy accruing hereunder or-aricing otherwise
shall impair any such right, power or remedy, or be construed to be a waiver of «ny default or
acquiescence therein.

42.  Successors and Assigns. This Mortgage and each and every covenant, agreement
and other provision hereof shall be binding upon and benefit the Mortgagor and its successors
and assigns (including, without limitation, each and every from time to time record owner of the
Premises or any other person having an interest therein) and shall inure to the benefit of and bind
the Mortgagee and its successors and assi gns and (a) wherever herein the Mortgagee is referred
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to, such reference shall be deemed to include the holder of from time to time of the Notes,
whether so expressed or not; and (b) each such from time to time holder of the Notes shall have
and enjoy all of the rights, privileges, powers, options, benefits and security afforded hereby and
hereunder, and may enforce every and all of the terms and provisions hereof, as fully and to the
same extent and with the same effect as if such from time to time holder was herein by name
specifically granted such rights, privileges, powers, options, benefits and security and was herein
by name designated the Mortgagee.

43.  Provisions Severable. The enforceability of any provision or provisions hereof
shall not render any other provision or provisions herein contained unenforceable or invalid.

4./ _Waiver of Defense. No action for the enforcement of the lien or any provision
hereof shall-‘be-subject to any defense which would not be good and available to the party
interposing the-sa:ie in an action at law upon the Notes.

45.  Captiors And Pronouns. The captions and headings of the various sections of
this Mortgage are for co:vénience only, and are not to be construed as confining or limiting in
any way the scope or intent(or the provisions hereof, Whenever the context requires or permits,
the singular number shall inCludz-the plural, the plural shall include the singular and the
masculine, feminine and neuter genders shall be freely interchangeable.

46. Intentionally Deleted.

47.  Addresses And Notices. Any netice which any party hereto may desire or may be
required to give to any other party shall be in witting, and the personal delivery thereof, by
ovemight delivery, or upon receipt or rejection after tiie irailing thereof by registered or certified
mail, return receipt requested, to the addresses initially specified in the introductory paragraph

hereof, or to such other place or places as any party hereto raay by notice in writing designate,
shall constitute service of notice hereunder, with copies to:

IF TO MORTGAGEE: IF TO MCKTGAGOR:

Berger, Newmark & Fenchel, P.C. Schain, Burney, Ross & Citron, Ltd.
303 West Madison Street, 23" Floor 222 N. LaSalle Street,Suite 1910
Chicago, Illinois 60606 Chicago, Illinois 60601

Attn: Michael R. Wolfe Attn: Michael Ross

48.  Mortgagor Will Not Discriminate. Mortgagor covenants and agrees at all times to
be in full compliance with provisions of law prohibiting discrimination on the basis of race,
color, creed or national origin including, but not limited to, the requirements of Title VII of the
1968 Civil Rights Act, or any substitute, amended or replacement Acts.
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49.  Interest At The Default Rate. Without limiting the generality of any provision
herein or in the Notes contained, from and after the occurrence of any Event of Default
hereunder, all of the Indebtedness shall bear interest at the Default Rate.

50.  Time. Time is of the essence hereof and of the Notes, Assignment and all other
instruments delivered in connection with the Indebtedness.

51.  Governing Law. This Mortgage shall be governed by the laws of the State of
Illinois. In the event one or more of the provisions contained in this Mortgage shall be prohibited
or invalid under applicable law, such provision shall be ineffective only to the extent of such
prohibiticii. o invalidity, without invalidating the remainder of such provision or the remaining
provisions of this Mortgage.

52.  Disbuisements of Proceeds of the Notes for Construction of Improvement -
Construction Loan Azreement. This Mortgage secures an obligation incurred for the
construction of improvenients on land including the acquisition cost of the land and is a
“construction mortgage” as( that-term is defined in Chapter 810 ILCS 5/9-313(1)of the Act.
Mortgagor and Mortgagee concurrcitly herewith have entered into a certain Construction Loan
Agreement dated even date herewith, in which Mortgagee has bound itself to make advances up
to the amount of the Notes on the terms and conditions therein specified. All advances made and
indebtedness arising and accruing under tae Construction Loan Agreement, from time to time,
whether or not the total amount thereof may exceed the face amount of the Notes, shall be
secured hereby and said Construction Loan Agrcement is fully incorporated into this Mortgage
to the same extent as if fully set forth herein. The “ceurrence of any event of default under said
Construction Loan Agreement not cured by the times permitted therein, if any, shall constitute a
default under this Mortgage entitling the holder of the'Notes to all of the rights and remedies
conferred upon the said holder by the terms of this Mortgage, the Construction Loan Agreement,
or by law. In the event of a conflict between the terms of this Mritgage, the Notes, and the terms
of the Construction Loan Agreement (including, but not limited 13, previsions relating to notice
or waiver thereof), Mortgagee shall have the option as to which trms and provisions shall
prevail.

53.  Hazardous Waste. The Mortgagor represents and warrants to the Miortgagee that
(a) the Mortgagor has not used Hazardous Materials (as defined below), on, from or atfecting the
Premises in any manner which violates federal, state or local laws, ordinances, rules, regulations
or policies governing the use, storage, treatment, transportation, manufacture, refinement,
handling, production or disposal of Hazardous Materials and, to the best of the Mortgagor’s
knowledge, no prior owner of the Premises or any existing or prior tenant, or occupant has used
Hazardous Materials on, from or affecting the Premises in any manner which violates federal,
state or local law, ordinances, rules, regulations or policies governing the use, storage, treatment,
transportation, manufacture, refinement, handling, production or disposal of Hazardous
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Materials; (b) except as disclosed in the environmental report prepared by Raisanen &
Associates, Inc. dated September 24, 2003, the Mortgagor has never received any notice of any
violations (and is not aware of any existing violations of federal, state or local laws, ordinances,
rules, regulations or policies governing the use, storage, treatment, transportation, manufacture,
refinement, handling, production or disposal of Hazardous Materials at the Premises and, to the
best of the Mortgagor’s knowledge, there have been no actions commenced or threatened by any
party for noncompliance which affects the Premises; (c) Mortgagor shall keep or cause the
Premises to be kept free of Hazardous Materials except to the extent that such Hazardous
Materials are stored and/or used in compliance with all applicable federal, state and local laws
and regulations; and, without limiting the foregoing, Mortgagor shall not cause or permit the
Premises to be used to generate, manufacture, refine, transport, treat, store, handle, dispose of,
transfer, procuce, or process Hazardous Materials, except in compliance with all applicable
federal, state‘and local laws and regulations, nor shall Mortgagor cause or permit, as a result of
any intentional-sr tnintentional act or omission on the part of Mortgagor or any tenant, subtenant
Or occupant, a reicrice, spill, leak or emission of Hazardous Materials onto the Premises or onto
any other contiguous property; (d) if reasonably required by Mortgagee, the Mortgagor shall
conduct and complete 2li investigations, including a comprehensive environmental audit,
studies, sampling, and testirg, 'and all remedial, removal and other actions necessary to clean up
and remove all Hazardous Materizis-on, under, from or affecting the Premises as required by all
applicable federal, state and local laws, ordinances, rules, regulations and policies, to the
reasonable satisfaction of the Mortgages; and in accordance with the orders and directives of all
federal, state and local governmental #0%icrities. If the Mortgagor fails to conduct a Phase I
environmental audit reasonably required by the Mortgagee, then the Mortgagee may at its option
and at the expense of the Mortgagor, conduct sacl audit.

Subject to the limitations set forth below, hz Mortgagor shall defend, indemnify and
hold harmless the Mortgagee, its employees, agents, officzrs and directors, from and agamst any
claims, demands, penalties, fines, liabilities, settlements, damages, costs or expenses, including,
without limitation, attorney’s and consultant’s fees, investigatior and laboratory fees, court costs
and litigation expenses, known or unknown, contingent or otherwise ‘arising out of or in any way
related to (a) the presence, disposal, release or threatened release of 4 y Hazardous Materials on,
over, under, from or affecting the Premises or the soil, water, vegetation, buildings, personal
Property, persons or animals; (b) any personal injury (including wrongfu! death) or property
damage (real or personal) arising out of or related to such Hazardous Materials o7, the Premises,
(c) any lawsuit brought or threatened, settlement reached or government order relating to such
Hazardous Materials with respect to the Premises, and/or (d) any violation of laws, orders,
regulations, requirements or demands of government authorities, or any policies or requirements
of the Mortgagee, which are based upon or in any way related to such Hazardous Materials used
in the Premises. The indemnity obligations under this paragraph are specifically limited as
follows:

(1) The Mortgagor shall have no indemnity obligation with respect to
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Hazardous Materials that are first introduced to the Premises or any part of
the Premises subsequent to the date that the Mortgagor’s interest in and
possession of the Premises or any part of the Premises shall have fully
terminated by foreclosure of this Mortgage or acceptance of a deed in lieu
of foreclosure;

(i)  The Mortgagor shall not have indemnity obligation with respect to any
Hazardous Materials introduced to the Premises or any part of the Premises
by the Mortgagee, its successors or assigns.

The Mortgagor agrees that in the event this Mortgage is foreclosed or the Mortgagor
tenders a <=ed in lieu of foreclosure, the Mortgagor shall deliver the Premises to the Mortgagee
free of any =ndall Hazardous Materials which are then required to be removed (whether over
time or immediatcly) pursuant to applicable federal, state and local laws, ordinances, rules or
regulations affecting the Premises.

For purposes of this Mortgage, “Hazardous Materials”, includes, without limitation, any
flammable explosives, radicac.ive materials, hazardous materials, hazardous wastes, hazardous
or toxic substances or related inatsiials defined in the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended (42 U.S.C. Section 9601, et seq.), the
Hazardous Materials Transportation 4 <t, as amended (49 U.S.C. Sections 1801, et seq.), the
Resource Conservation and Recovery Ac*; as amended (42 U.S.C. Section 6901, et seq.) and in
the regulations adopted and publications promulgated pursuant thereto, or any other federal, state
or local governmental law, ordinance, rule or Tegniation,

The provisions of this paragraph shall be in addiiian to any and all other obligations and
liabilities the Mortgagor may have to the Mortgagee unce: the Indebtedness, any loan document,
and in common law, and shall survive (a) the repayment of alt sums due for the debt, (b) the
satisfaction of all of the other obligations of the Mortgagor in ihis Mortgage and under any loan
document, (c) the discharge of this Mortgage, and (d) the forec'orure of this Mortgage or
acceptance of a deed in lieu of foreclosure, Notwithstanding anything to'the contrary contained
in this Mortgage, it is the intention of the Mortgagor and the Mortgagee that the indemnity
provisions of this paragraph shall only apply to an action commenced against any owner or
operator of the Premises in which any interest of the Mortgagee is threatened o; any claim is
made against the Mortgagee for the payment of money.

54.  Statutory Compliance. Mortgagor covenants with and warrants and represents to
Mortgagee that:

(a) the Mortgagor, to the best of its knowledge, is in full compliance with any and
all state, federal and local laws, ordinances, rules regulations and policies governing equal
employment practices: restricting discrimination in telecommunication and public services,
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transportation and public accommodations and services operated by private entities are more
fully set forth in the American with Disabilities Act of 1990, 42 U.S.C. §12101 et seq.; Title VII
of the Civil Rights Act of 1964, as amended 42 U.S.C. §2000 et seq.; the Rehabilitation Act of
1973, 29 U.S.C. §701; the Vietnam Era Readjustment Assistance Act of 1982, 38 U.S.C. §2012;
the Illinois Human Rights Act, IIl. Rev. Stat. Ch. 68 §1-101 et seq. and any and all other relevant
laws, ordinances, rules regulations and policies (hereinafter referred to as the “EEQ Laws”); (b)
the Mortgagor has never received any notice of any violation, and is not aware of any existing
violations of federal, state or local laws, ordinances, rules, regulation or policies with respect to
any EEO Laws and there have been no policies with respect to any EEQ Laws and there have
been no actions commenced or threatened with respect to same; and (c) Mortgagor represents
and warrants that the premises are in compliance with the public accommodation and all other
related federzl, state and local laws, regulations, etc., and the Mortgagor shall take all actions
necessary to.insnure continued compliance to same.

The Mortgazor shall defend, indemnify and hold harmless the Mortgagee, its employees,
agents, officers and direztors from and against any claims, demands, penalties, fines, liabilities,
settlements, damages, co’ts or expense including attorney’s fees, court costs, litigation expenses,
known or unknown, contingert. or otherwise, arising out of or in any way related to the EEO
laws as set forth above. The provisiens of this section shall be in addition to and in no way limit
the Mortgagor’s obligations to the Mortgagee under any other sections of this Mortgage.

35. Release Upon Payment axd scharge of Mortgagor’s Obligations; Partial
Release. Mortgagee shall release this Morigaze end the lien thereof by proper instrument upon
payment and discharge of all indebtedness secured hereby, including payment of reasonable
expenses incurred by Mortgagee in connection wiip the cxecution of such release, If applicable,
Mortgagee shall also issue partial releases of the lien ¢f t'3 Mortgage in accordance with and
subject to the terms and conditions contained in the Constraction Loan Agreement. Any such
partial release shall not impair in any manner the validity or priority of this Mortgage on the
portion of the Premises or the security remaining, nor release tiie personal liability of any person,
persons or entity obligated to pay any indebtedness secured hereby; i the full amount of the
indebtedness remaining unpaid.

56.  Waiver of Jury Trial. THE MORTGAGOR HEREBY IRREVOCABLY
WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY ACTION OR PROCLESING (i) TO
ENFORCE OR DEFEND ANY RIGHTS UNDER OR IN CONNECTION” WITH THIS
MORTGAGE OR ANY AMENDMENT, INSTRUMENT, DOCUMENT OR AGKESMENT
DELIVERED IN CONNECTION HEREWITH, OR (ii) ARISING FROM ANY DISPUTE OR
CONTROVERSY IN CONNECTION WITH OR RELATED TO THIS MORTGAGE, AND
AGREES THAT ANY SUCH ACTION OR PROCEEDING SHALL BE TRIED BEFORE A
COURT AND NOT BEFORE A JURY.
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IN WITNESS WHEREOF, this Mortgage is executed and delivered as of the day and
year first above written.

Borrower:

Palatine Commons, LLC, an lllinois
limited liability company

By: InterCapital Commons, Inc., an Illinois
corporation, its Manager

/
By: A N0
¢ Edward . Biskind, President

STATE OF ILLINOIS

Nt S

SS.
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for said County in the State aforesaid, DQ
HEREBY CERTIFY that the above named Edwarc - Biskind, the President of the Manager of
Palatine Commons, LLC, personally known to me 'ty e the same person whose name is
subscribed to the foregoing instrument, as such Preside 11, appeared before me this day in
person and acknowledged that he signed and delivered the szid istrument as his own free and

voluntary act and as the free and voluntary act of said company for the uses and purposes
therein set forth,

+h
GIVEN under my hand and Notary Seal this 25 _day of April, 2005,

Q NOTARY PUBLIC

"OFFICIAL SEALY
Commission expires izf1a 2005 Ysidra S, Mathews

Notary Public, State of IRinojs
My Commission Exp. 12/19/2005

g
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EXHIBIT A
LEGAL DESCRIPTION

LOTS 1-1 THROUGH 1-7 BOTH INCLUSIVE, AND LOTS 2-1 THROUGH 2-7 BOTH
INCLUSIVE, AND LOTS 3-1 THROUGH 3-7 BOTH INCLUSIVE, AND LOTS 4-1, 4-3, 44,
4-5 AND 4-7 AND LOTS 5-1 THROUGH 5-7 BOTH INCLUSIVE, LOTS 6-1 THROUGH 6-7
BOTH INCLUSIVE, LOTS 7-1 THROUGH 7-7 BOTH INCLUSIVE, LOTS 8-1 AND 8-3, 8-4,
8-5 AND 8-7, LOTS 9-1,9-2, 9.3, 9-5,9-6 AND 9-7, LOTS 10-1, 10-2, 10-3, 10-5, 10-6 AND
10-7, LOTS 11-1, 11-2, 11-3, 11-5, 11-6 AND 11-7, LOTS 12-1, 12-2, 12-3, 12-5, 12-6 AND
12-7, AND OUTLOTS A, B, C, D, E, F, G,H,J,K,L AND M IN PALATINE COMMONS
SUBDIVISION OF PART OF THE NORTHWEST % OF SECTION 15, TOWNSHIP 42
NORTH, RANGE 10 EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT THEZZOF RECORDED APRIL 21,2004 AS DOCUMENT NUMBER
0411219128, IN'CHGE. COUNTY, ILLINOIS.

P.ILN.:

02-15-204-008, 009, 017 & 018
02-15-205-008, 009, 017 & 018
02-15-206-008 & 009

02-15-209-001 thru 006 & 010 thru 014
02-15-210-001, 002, 003 & 010 thry 013
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