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MORTGAGE, ASSIGNMENT OF RENTS
AND LEASES, SECURITY AGREEMENT AND FIXTURE FILING

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY
AGREEMENT AND FIXTURE FILING (“Security Instrument”) is made as of this -] @'& day
of May, 2005 by MAG MILE COURT, LLC, an Indiana limited liability company, as mortgagor
(“Borrower”), to BARCLAYS CAPITAL REAL ESTATE INC., a Delaware corporation, as
mortgagee (together with its successors and assigns, “Lender”).

BACKGROUND

torrower and Lender are entering into a certain Loan Agreement of even date
herewith (“Loar” Agreement”) pursuant to which Lender will make a loan (“Lean”) to
Borrower in the mdximum principal amount of $40,875,000.00. The Loan also will be
evidenced by Borrower’s promissory note to Lender of even date herewith (“Note”). Borrower
desires to secure payment-ard performance of Borrower’s obligations in respect of the Loan by

granting to Lender the securit;described in this Security Instrument.

NOW, THEREFORE, te-induce Lender to make the Loan to Borrower, and for
other good and valuable consideraiion. the receipt and sufficiency of which are hereby
acknowledged, and intending to be legally beund hereby, Borrower agrees as follows:

ARTICLE I

DEFINED TERVS

Section 1.01 Defined Terms. Capitalized tcrins used in this Security Instrument
and not specifically defined in this Security Instrument have‘ihe meaning provided in the Loan
Agreement,

ARTICLE 11

GRANT OF SECURITY

Section 2.01 Property Mortgaged. Borrower does hereby irrevocaoly deed,
mortgage, grant, bargain, sell, assign, pledge, warrant, transfer and convey to Lender, and to its
successors and assigns as Lender, as security for the Obligations, with power of sale, the
following property, rights, interests and estates, now owned or hereafter acquired by Borrower

(collectively, “Property”):

(@) Land. The land described in Exhibit A attached hereto and made a part
hereof, together with all estates and development rights now existing or hereafter acquired for
use in connection therewith (“Land”);

(b)  Additional Land. All land that, from time to time, by supplemental deed
or otherwise, may be expressly made subject to this Security Instrument, and all estates and

development rights hereafter acquired by Borrower for use in connection with such land (also,
the “Land”);

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -2-
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(¢) Improvements. All bulldlngs structures, improvements, additions,
enlargements extensions, modifications, repairs, replacements and fixtures now or hereafter
erected or located on the Land (“Improvements”);

(d)  Easements. All easements, rights-of-way or use, rights, strips and gores of
land, streets, ways, alleys, passages, sewer rights, water, water courses, water rights and powers,
air rights and development rights, and all estates, rights, titles, interests, privileges, liberties,
servitudes, tenements, hereditaments and appurtenances of any nature whatsoever, in any way
now or hereafter belonging, relating or pertaining to the Property and the reversion and
reversions, remainder and remainders, and all land lying in the bed of any street, road or avenue,
opened or propesed, in front of or adjoining the Land, to the center line thereof, and all the
estates, rights, tiilcs, interests, dower and rights of dower, curtesy and rights of curtesy, property,
possession, claim 2:1d demand whatsoever, both at law and in equity, of Borrower of, in and to
the Property and every part and parcel thereof, with all appurtenances thereto;

(e)  Fixturzs, and Personal Property. All machinery, equipment, fixtures
(including, without limitaticn; all heating, air conditioning, plumbing, lighting, communications
and elevator fixtures), furnishing, building supplies and materials, and all other personal property
of every kind and nature whatsoever orwiied by Borrower (or in which Borrower has or hereafter
acquires an interest) and now or hereatier located upon, or appurtenant to, the Property or used or
useable in the present or future operaiioii and occupancy of the Property, along with all
accessions, replacements or substitutions of ali-or any portion thereof including, but not limited
to, all items of personal property located within or adjacent to the Improvements and included
within the definition of “Property and Equipment’ arid “Inventories” under the Uniform System
of Accounts for the Lodging Industry as published by the American Hotel Association of the
United States and Canada (the “Uniform System of Accourts”), including but not limited to,
beds, bureaus, chiffoniers, chests, chairs, desks, lamps, 1nirrors, bookcases, tables, rugs,
carpeting, drapes, draperies, curtains, shades, Venetian blinds, scieens, paintings, hangings,
pictures, divans, couches, luggage carts, luggage racks, stools, sotas, chinaware, linens, pillows,
blankets, glassware, tableware, uniforms, guest ledgers, foodcarts;- cGokware, dry cleaning
facilities, dining room wagons, tools, keys or other entry systems, bars, 0ar {ixtures, liquor and
other drink dispensers, icemakers, radios, televisions sets, intercom and' paging equipment,
electric and electronic equipment, dictating equipment, private telephone systeins, medical
equipment, potted plants, heating, lighting and plumbing equipment, fire preveiion and
extinguishing apparatus, escalators, fittings, plants, apparatus, stoves, ranges, reir.gerators,
laundry machines, tools, machinery, engines, dynamos, motors, boilers, incincietors,
switchboards, conduits, compressors, vacuum cleaning systems, floor cleaning, waxing and
polishing equipment, call systems, brackets, electrical signs, bulbs, bells, ash and disposals,
washers and dryers and other customary hotel equipment, and computer software and hardware
(collectively, “Personal Property™);

H Leases and Rents. All leases, tenancies, subleases, licenses, assignments
and/or rental or occupancy agreements and other agreements or arrangements (other than
occupancy agreements with hotel guests) granting others the right to use or occupy all or any part
of the Property together with all restatements, renewals, extensions, amendments and
supplements thereto (“Leases”), now existing or hereafter entered into, and whether entered
before or after the filing by or against Borrower of any petition for relief under the Bankruptcy
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. Code, and all of Borrower’s right, title and interest in the Leases, including, without limitation (i)
all guarantees, letters of credit and any other credit support given by any tenant or guarantor in
connection therewith (“Lease Guaranties”), (ii) all cash, notes, or security deposited thereunder
to secure the performance by the tenants of their obligations thereunder (“Tenant Security
Deposits”), (iii) all claims and rights to the payment of damages and other claims arising from
any rejection by a tenant of its Lease under the Bankruptcy Code (“Bankruptey Claims™), (iv)
all of the landlord’s rights in casualty or condemnation proceeds of a tenant in respect of the
leased premises (“Tenant Claims”), (v) all rents, ground rents, additional rents, revenues,
royalties, termination and similar payments, issues and profits (including, without limitation, all
oil and gas or other mineral royalties and bonuses), income, fees, receivables, receipts, revenues,
deposits (including, without limitation, security, utility and other deposits), accounts, cash,
issues, profits, cliarges for services rendered, and other payment and consideration of whatever
form or nature received by or paid to or for the account of or benefit of Borrower or its agents or
employees from any and all sources arising from or attributable to the Property, including
without limitation, all hoie! receipts, revenues and credit card receipts collected from guest
rooms, restaurants, bars, mceting rooms, banquet rooms, apartments, parking and recreational
facilities, health club membuershin. fees, food and beverage wholesale and retail sales, service
charges, convention services, spécial services, special events, audio-visual services, travel
agency fees, telephone charges, laundry services, vending machines and otherwise, all
receivables, customer obligations, insial!mznt payment obligations and other obligations now
existing or hereafter arising or created of the szle, lease, sublease, license, concession or other
grant of the right of possession, use and occipancy of all or any portion of the Property or
personalty located thereon, or rendering services iy Eorrower or any operator or manager of the
hotel or the commercial space located on the Propeity or acquired from others (including,
without limitation, from the rental of any office, retail ‘srace, guest rooms or other space, halls,
stores and offices, and deposits securing reservations of such space, and charges for services
such as room service, telecommunication and video, electronic mail, internet connection and
other communications and entertainment services), license, lease, sublease and concession fees
and rentals and proceeds, if any, from business interruption or other '0zs of income insurance and
any other items of revenue which would be included in operating revenrescollectively with the
Lease Guaranties, Tenant Security Deposits, Bankruptcy Claims and Tenant Claims, “Rents”),
whether paid or accruing before or after the filing by or against Borrower-of any petition for
relief under the Bankruptcy Code, (vi) all proceeds or streams of payment from the sale or other
disposition of the Leases or disposition of any Rents, and (vii) the right to receive anu apply the
Rents to the payment of the Debt and to do all other things which Borrower or a lessoris or may
become entitled to do under the Leases or with respect to the Rents;

(g) Condemnation Awards. All awards or payments, including interest
thereon, which may heretofore and hereafter be made with respect to the Property, whether from
the exercise of the right of eminent domain (including, without limitation, any transfer made in
lieu of or in anticipation of the exercise of the right), or for a change of grade, or for any other
injury to or decrease in the value of the Property;

(h)  Insurance Proceeds. All proceeds of, and any unearned premiums on, any
insurance policies covering the Property, including, without limitation, the exclusive right to
receive and apply the proceeds of any claim awards, judgments, or settlements made in lieu
thereof, for damage to the Property;

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -4-
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, (1) Tax Certiorari. All refunds, rebates or credits in connection with a

reduction in Taxes, including, without limitation, rebates as a result of tax certiorari or any other

applications or proceedings for reduction;

() Agreements. All agreements (including, without limitation, interest rate
cap agreements, swaps or other interest hedging agreements), contracts (including, without
limitation, service, supply and maintenance contracts), registrations, permits, licenses (including,
without limitation, liquor licenses, if any, to the fullest extent assignable by Borrower without
default, penalty or premium), management agreements, franchise agreements, plans,
specifications, so called “patronage” agreements, agreements relating to the collection of
receivables or wse of customer lists, all bookings and reservations for space within the
Improvements o other information and other documents, now or hereafter entered into, and all
rights therein and thereto, respecting or pertaining to the use, occupation, construction,
management or operzacn of the Property, or respecting any business or activity conducted from
the Property, and all right, title and interest of Borrower therein and thereunder, including,
without limitation, the right; while an Event of Default remains uncured, to receive and collect
any sums payable to Borrowcr thereunder (collectively, the “Qperating Agreements”);

(k)  Intangibles. Allaucounts, escrows, documents, instruments, chattel paper,
claims, deposits, franchises, trade names{including the right to operate the Property under any
hote] name and/or hotel system), tradcriarks, symbols, service marks, logos, copyrights,
goodwill, books and records and all other gemeral intangibles (all of the foregoing terms as
defined in the UCC, if applicable) relating to or'used in connection with the operation of the
Property;

¢)) Accounts. All reserves, escrows and. deposit accounts maintained by
Borrower with respect to the Property (including, without/limitation, all reserves, escrows,
deposit accounts and lockbox accounts established pursuant to tiie'Loan Agreement), together
with all cash, checks, drafts, certificates, securities, investment property, financial assets,
instruments and other property from time to time held therein, and 2all proceeds, products,
distributions, dividends or substitutions thereon or thereof’

(m)  Rights to Conduct Legal Actions. The right, in the name 4nd,on behalf of
Borrower, to commence any action or proceeding to protect the interest of Lender in.{ne- Property
and to appear in and defend any action or proceeding brought with respect to the Propeity;

(n)  Proceeds. All proceeds and profits arising from the conversion, voiuntary
or involuntary, of any of the foregoing into cash (whether made in one payment or a stream of
payments) and any liquidation claims applicable thereto; and

(o)  Rights. Any and all other rights of Borrower in and to the items set forth
in the foregoing subsections (a) through (n), inclusive, and in and to the Property.

TO HAVE AND TO HOLD the above granted and described Property unto
Lender, and its successors and assigns, with power of sale in accordance with the terms and
conditions hereof, forever; subject, however, to Section 2.05 below.

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -5-
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. Section 2.02 Grant of Security Interest; Security Agreement. Borrower hereby

grants to Lender, as security for the Obligations, a security interest in the Property to the fullest
extent that the Property now or hereafter may be subject to a security interest under the UCC.
Borrower intends for this Security Instrument to be a “security agreement” within the meaning of
the UCC. Borrower hereby irrevocably authorizes Lender to prepare, execute and file all initial
financing statements, and any restatements, extensions, continuations, renewals or amendments
thereof, in such form as Lender may require to perfect or continue the perfection of this security
interest or other statutory liens held by Lender. Unless prohibited by applicable law, Borrower
agrees to pay all reasonable expenses incident to the preparation, execution, filing and/or
recording of any of the foregoing. With respect to any of the Property in which a security
interest is not psrfected by the filing of a financing statement, Borrower consents and agrees to
undertake, and to cooperate fully with Lender, to perfect the security interest hereby granted to
Lender in the Property. Without limiting the foregoing, if and to the extent any of the Property is
held by a bailee for tiie venefit of Borrower, Borrower shall promptly notify Lender thereof and,
if required by Lender, promptly obtain an acknowledgment from such bailee that is satisfactory
to Lender and confirms that sach bailee holds the Property for the benefit of Lender as secured
party and shall only act upoir instructions from Lender with respect to the Property.

Section 2.03 Assignmeat of Leases and Rents.

(a) Rights Granted i~ Lender. Borrower hereby absolutely and
unconditionally assigns to Lender all of Borrgiwer’s right, title and interest in and to all current
and future Leases and Rents. Borrower hereby declares its intention to establish a present,
absolute and irrevocable transfer and assignmeni~to Lender of all Rents and Leases and to
authorize and empower Lender to collect and receive all-Rents and exercise all of Borrower’s
rights under the Leases (including, without limitation, the izht to modify, extend or terminate
any Lease) without any further action by Borrower; it beinz intended that this assignment is
effective immediately and not an assignment made for security enly, not withstanding any
provision hereof to the contrary. For purposes of giving effect totkic assignment of Rents and
Leases and for no other purpose, Rents and Leases shall not be desmad to be part of the
“Property” as that term is defined in Section 2.01 of this Security Instruirent. If, however, this
assignment of Rents and Leases is not enforceable by its terms under the laves of the State where
the Property is located, then Rents and Leases shall be included as part of the Froparty and it is
Borrowet’s intention that, in this circumstance, this Security Instrument creates a:d perfects a
lien of the Rents and Leases in favor of Lender, which lien shall be effective as of the date of this
Security Instrument.

(b)  License to Borrower; Revocation. Nevertheless, subject to the terms of
this Security Instrument, the Loan Agreement and the Lockbox Agreement, Lender grants to
Borrower a revocable license (i) to manage the leasing activities of the Property as contemplated
by the Loan Agreement, (ii) to exercise all of Borrower’s rights under the Leases and (iii) to
collect and receive the Rents in trust for Lender and to apply the Rents to discharge all current
amounts due on the Debt and to pay the current costs of managing, operating and maintaining the
Property. So long as no Event of Default exists and subject to the provisions of the Lockbox
Agreement, the Rents remaining after application pursuant to the preceding sentence may be
retained by Borrower free and clear of, and released from, Lender’s rights with respect to Rents
under this Security Instrument. Upon the occurrence and during the continuance of an Event of

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -6-
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. Default, and without the necessity of notice or prior demand or Lender’s entering upon and
taking and maintaining control of the Property (whether directly or through a receiver), the
license granted to Borrower by this Section shall terminate automatically, and Lender shall be
entitled to receive and collect the Rents as they become due and payable and exercise all of
Borrower’s rights or the rights of lessor under the Leases and with respect to the Rent. Lender’s
right to revoke the license granted to Borrower is in addition to all other rights and remedies
available to Lender following an Event of Default.

Section 2.04 Pledge of Monies Held. Borrower hereby pledges to Lender, as
security for the Obligations, all money now or hereafter held by Lender in escrow or reserve or
on deposit pursuant to the terms hereof or pursuant to the Loan Agreement or any other Loan
Document, uniil expended or applied as provided in this Security Instrument or such other Loan
Document.

Section 2:0S Release of Security. The grants, mortgage, liens, security interests,
assignments, pledges and transfers by this Security Instrument are subject to the express
condition that, if Borrower p2ys to Lender the Debt at the time and in the manner provided in the
Loan Agreement and performs all Ghligations when and as required by the Loan Agreement and
each other Loan Document, Lender shail release the Property from the grants, mortgage, liens,
security interests, assignments, pledges and transfers created by this Security Instrument and
reconvey or release the Property to Borrowe:. Lender shall prepare (at Borrower’s expense) and
deliver to Borrower such documents as are neccssary to effect such release and reconveyance.

ARTICLE JZX

DEBT AND OBLIGATIONS/SECURED

Section 3.01 Debt. This Security Instrument and thc-interests created in favor of
Lender hereunder are given for the purpose of securing (a) payment of principal, interest and all
other amounts due at anytime under the Loan Agreement, the Note ¢nc 2ach of the other Loan
Documents, including, without limitation, interest at the Default Rate, any“‘ate fee for delinquent
payments, Prohibited Prepayment Fee, the Prepayment Fee and the Exit Fee, ('1 any) provided in
the Loan Agreement, and amounts advances by Lender to protect and preserve tiie Property and
the Liens hereby created for the benefit of Lender (collectively “Debt”), and (b) performance of
all obligations of Borrower contained in the Loan Agreement, the Note and each of the other
Loan Documents (collectively with the Debt, “Obligations”). Notwithstanding any provicion of
this Security Instrument to the contrary, the obligations of Borrower and the other indemnitors
under the Environmental Indemnity shall not be deemed secured by this Security Instrument
unless and until Lender expressly declares in writing such obligations to be secured hereby.

ARTICLE IV

BORROWER COVENANTS

Section 4.01 Payment of Debt and Performance of Obligations. Borrower will
pay the Debt at the time and in the manner provided in the Loan Documents and fully and

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -7-
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. punctually perform the Obligations when and as required by the Loan Documents. Borrower
may not prepay the Debt except in strict accordance with the Loan Agreement.

Section 4.02 Compliance with Loan Agreement. Borrower shall comply with all
covenants and agreements in the Loan Agreement, including, without limitation, all obligations
regarding the ownership, operation, management and condition of the Property and the
protection and perfection of the Liens hereby created in favor of Lender. Without limiting the
foregoing, Borrower agrees:

(@)  No Transfers of the Property or Interests in Borrower. Borrower shall not
cause or permit any Transfer of the legal or beneficial ownership of the Property, Borrower or
SPE Equity Qwirer in violation of the Loan Agreement.

(b) ~Payment of Taxes and Other Lienable Charges. Borrower shall pay all
Taxes and Other Charge: assessed or imposed against the Property when and as required by the
Loan Agreement.

(¢)  Insurance/ Borrower shall obtain and maintain, in full force and effect at
all times, all insurance with respect to Borrower and the Property as required by the Loan
Agreement.

(d)  Obligations upon Conderanation or Casualty. Borrower shall comply with
all obligations required under the Loan Agrecment.in the event the Property is damaged by a
Casualty or becomes involved in any Condemmnation. All proceeds or awards recovered or
payable to Borrower as a result of a Casualty or Condeipnation shall be paid to, and administered
by Lender, in accordance with the Loan Agreement.

(¢)  Leases and Rents. Borrower shall not-cnter.into any Leases for all or any
portion of the Property unless in accordance with the Loan Agreement.

Section 4.03 Warranty of Title. Borrower has good, marketable and insurable fee
simple title of record to the Property, free and clear of all liens, encumnbrances and charges
whatsoever except for the Permitted Encumbrances. Borrower shall forever warrant, defend and
preserve the title and the validity and priority of the lien of this Security Instrument and shall
forever warrant and defend the same to Lender against the claims of all Persons whorisoever.

ARTICLE V

SUBROGATION

Section 5.01 Subrogation. If the Loan is used to pay, satisfy, discharge, extend or
renew any indebtedness secured by a pre-existing mortgage, or other lien encumbering the
Property (“Prior_Lien”), then to the extent of funds so used, Lender shall automatically, and
without further action on its part, be subrogated to all rights, including lien priority, held by the
holder of the indebtedness secured by the Prior Lien, whether or not the Prior Lien is released,
and such former rights are not waived but rather are continued in full force and effect in favor of

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -8-
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. Lender and are merged with the lien and security interest created herein as cumulative security
for payment of the Debt and performance of the Obligations.

ARTICLE V1
DEFAULT
Section 6.01 Events of Default. The occurrence of an “Event of Default” as that

term is defined under the Loan Agreement shall constitute an “Event of Default” under this
Security Instrument has occurred and remains uncured.

Seclion 6.02 Remedies. If an Event of Default occurs and is continuing, Lender
may, at its optior; 2nd without prior notice or demand, exercise and hereby is authorized and
empowered by Borrower so to exercise, any or all of the remedies set forth in the Loan
Agreement (including, without limitation, the right to accelerate the Loan) or otherwise
permitted by law or in equity

Section 6.03 Cumalitive Remedies; No Waiver; Other Security. Lender’s
remedies under this Security Instruinent-are cumulative with the remedies provided in the other
Loan Documents, by law or in equiiv and may be exercised independently, concurrently or
successively in Lender’s sole discretion an< 2s often as occasion therefore shall arise. Lender’s
delay or failure to accelerate the Loan or excraise any other remedy upon the occurrence of an
Event of Default shall not be deemed a waiver of such right as remedy. No partial exercise by
Lender of any right or remedy will preclude further exarcise thereof. Notice or demand given to
Borrower in any instance will not entitle Borrower-ic” notice or demand in similar or other
circumstances nor constitute Lender’s waiver of its rigit to take any future action in any
circumstance without notice or demand (except where expiessly required by this Security
Instrument to be given). Lender may release other security tor the-Debt, may release any party
liable for the Debt, may grant extensions, renewals or forbeararices with respect thereto, may
accept a partial or past due payment or grant other indulgences, or may-anply any other security
held by it to payment of the Debt, in each case without prejudice to its rigi:ts under this Security
Instrument and without such action being deemed an accord and satisfaction cr a reinstatement
of the Debt. Lender will not be deemed as a consequence of its delay or failure to act, or any
forbearances granted, to have waived or be estopped from exercising any of1%s rights or
remedies.

Section 6.04 Enforcement Costs. Borrower shall pay, on written demand by
Lender, all costs incurred by Lender in (a) collecting any amount payable under the Loan
Documents, or (b) enforcing its rights under the Loan Documents, in each case whether or not
legal proceedings are commenced. Such fees and expenses include, without limitation,
reasonable fees for attorneys, paralegals, law clerks and other hired professionals, a reasonable
assessment of the cost of services performed by Lender’s default management staff, court fees,
costs incurred in connection with pre-trial, trial and appellate level proceedings, including
discovery, and costs incurred in post-judgment collection efforts or in any bankruptcy
proceeding. Amounts incurred by Lender shall be added to the Debt, shall be immediately due
and payable, and if not paid within ten (10) business days after delivery of written demand
therefor, shall bear interest at the Default Rate until paid in full.

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -9-
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. Section 6.05 Application of Proceeds. The proceeds from disposition of the
Property shall be applied by Lender to the payment of the Debt (including, without limitation,
advances made by Lender and enforcement costs incurred by Lender) in such priority and
proportion as Lender determines in its sole discretion.

Section 6.06 Continuing Lien; Right to Release Property. If less than all of the
Property is, at any time, sold through foreclosure, power of sale, or otherwise, or if Lender
releases any portion of the Property (for whatever consideration Lender deems appropriate), this
Security Instrument shall continue as a lien and security interest on the remaining portion of the
Property, unimpaired and without loss of priority.

decdon 6.07 LIMITATION ON PERSONAL LIABILITY.
NOTWITHSTANDING ANY PROVISION HEREOF TO THE CONTRARY, BORROWER'’S
PERSONAL LIABIL'1Y FOR PAYMENT OF THE DEBT AND PERFORMANCE OF THE
OBLIGATIONS IS L1viTED HEREUNDER IN THE SAME MANNER AND TO THE SAME
EXTENT AS EXPRESSLY I2OVIDED IN THE LOAN AGREEMENT.

ARTICLE VII

WAIVER OF RIGHT GF REDEMPTION AND OTHER RIGHTS

Section 7.01 Waiver of Rigits of Redemption, Marshalling and Other Rights.
Borrower hereby waives, to the fullest extent permiited by law, the benefit of all laws, now or
hereafter in force, providing for (a) the valuation or 2ppraisement of the Property, or any party
thereof, prior to any sale or sales thereof pursuant ig this Security Instrument or any decree,
judgment or order of a court of competent jurisdiction; {+) ihe right to stay or extend any such
proceeding, to have this Security Instrument reinstated or toredeem the Property or any portion
thereof so sold; (c) rights of marshalling relating to any such sale orsales; (d) any right to require
that the Property be sold as separate tracts or units in conneciion with enforcement of this
Security Instrument; and (e) the benefit of any moratorium, exempticn or homestead rights now
or hereafter provided. Borrower makes such waivers on its own behall-and on behalf of all
parties now or hereafter claiming or having an interest (direct or indirect) by ‘through or under
Borrower.

Section 7.02 Waiver of Counterclaim. Borrower hereby waives, tc¢ tlie fullest
extent permitted by law, the right to assert a counterclaim, other than a mandatory or compulsory
counterclaim, in any action or proceeding brought against it by Lender arising out of, or in any
way connected with, the Obligations.

Section 7.03 Waiver of Foreclosure Defense. Borrower hereby waives, to the
fullest extent permitted by law, any defense Borrower might have by reason of Lender’s failure
to make any tenant or tenant of the Property a party defendant in any foreclosure instituted by
Lender.

Section 7.04 Waiver of Notices Generally. Borrower hereby waives, to the
fullest extent permitted by law, its rights to notice from Lender except when this Security

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -10-
NY1 5703729v.2




0515235340 Page: 11 of 17

UNOFFICIAL COPY

. Instrument or the other Loan Documents expressly provides for Lender to give notice to
Borrower.

Section 7.05 Waiver of Statute of Limitations and Laches. Borrower hereby
waives, to the fullest extent permitted by law, the benefit of any statute of limitations or laches
defense to payment of the Debt or performance of the Obligations.

Section 7.06 WAIVER OF TRIAL BY JURY. BORROWER WAIVES ITS
RIGHT, TO THE FULLEST EXTENT PERMITTED BY LAW, AND AGREES NOT TO
ELECT, A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS
SECURITY INSTRUMENT OR THE RELATIONSHIP BETWEEN THE PARTIES AS
BORROWER AND LENDER.

Section7:07 Governing Law. THIS SECURITY INSTRUMENT, THE
NOTE AND THE O1fi¥R LOAN DOCUMENTS AND THE OBLIGATIONS ARISING
HEREUNDER AND THFAUNDER SHALL BE GOVERNED BY AND CONSTRUED
ACCORDING TO THE IL'AWS OF THE STATE IN WHICH THE PROPERTY IS
LOCATED. TO THE FULLEST EXTENT PERMITTED BY LAW, BORROWER
HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVES ANY CLAIM TO
ASSERT THAT THE LAW OF ANY OTHER JURISDICTION GOVERNS THIS
SECURITY INSTRUMENT, THE NOTZ AND THE OTHER LOAN DOCUMENTS.

Consent to Jurisdiction. ANY LEGAL SULT, ACTION OR PROCEEDING AGAINST
LENDER OR BORROWER ARISING OUT CF 2R RELATING TO THIS SECURITY
INSTRUMENT SHALL BE INSTITUTED IN ANY FEDERAL OR STATE COURT IN
THE STATE IN WHICH THE PROPERTY IS LOCAZFD.

ARTICLE VII1

MISCELLANEOUS PROVISIONS

Section 8.01 Incorporation from Loan Agreement. All provisicns of Articles 12,
17 and 18, inclusive, of the Loan Agreement are incorporated into this Security-instrument by
this reference, as if fully reproduced herein.

Section 8.02 Further Acts. Borrower, at Borrower’s expense, agrees to (ake such
further actions and execute such further documents as Lender reasonably may request to. carry
out the intent of this Security Instrument or to establish and protect the rights and remedies
created or intended to be created in favor of Lender hereunder or to protect the value of the
Property and the Liens and security hereby created in favor of Lender. Borrower agrees to pay
all filing, registration or recording fees or taxes, and all expenses incident to the preparation,
execution, acknowledgement or filing/recording of this Security Instrument or any such
instrument of further assurance, except where prohibited by law so to do.

Section 8.03 No Third Party Beneficiary. Notwithstanding any provision of this
Security Instrument to the contrary, this Security Instrument is not intended by the parties to
create, and shall not create, benefits on behalf of any tenant or other occupant of the Property or
anyone claiming rights through any tenant or other occupant of the Property.

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -11-
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Section 8.04 No Agency or Partnership. Nothing contained in this Security
Instrument shall constitute Lender as a joint venturer, partner or agent of Borrower, or render
Lender liable for any debts, obligations, acts, omissions, representations, or contracts of
Borrower.

Section 8.05 Notices. All notices and other communications under this Security
Instrument are to be in writing, addressed to the intended recipient at its address set forth in the
Loan Agreement and shall be made and deemed given in accordance with the terms of the Loan
Agreement.

ARTICLE IX
LOCAL LAW PROVISIONS

Section 297 Compliance With Illinois Mortgage Foreclosure Law. If any
provision in this Security-insirument is determined to be inconsistent with any provision of the
Illinois Mortgage Foreclosur:-aw (735 ILCS 5/15-1101 et seq. (1992 State Bar Edition)) (the
“IMFL"”), the provisions of the M= L..shall take precedence over the provisions of this Security
Instrument, but shall not invalidate or render unenforceable any other provisions of this Security
Instrument that can be construed in a manner consistent with the IMFL. If any provision of this
Security Instrument shall grant to Lender 203~ rights or remedies upon an Event of Default which
are more limited than the rights that would cir=rwise be vested in Lender under the IMFL in the
absence of such provision, Lender shall be vesied with the rights granted in the IMFL to the full
extent permitted by law. Without limiting the generality of the foregoing, all expenses incurred
by Lender to the extent reimbursable under Sections 151510 and 15-1512 of the IMFL, whether
incurred before or after any decree or judgment of foreclosure, and whether enumerated in this
Security Instrument, shall be added to the indebtedness secu‘en by this Security Instrument or by
the judgment of foreclosure. Without limiting the generaiity ef the foregoing, this Security
Instrument also secures all future advances made pursuant ie- the terms of this Security
Instrument or the other Loan Documents made after this Security Instrument is recorded,
including but not limited to all monies so advanced by Lender in accordciice with the terms of
this Security Instrument to (A) preserve or restore the Property, (B) preszive the lien of this
Security Instrument or the priority thereof or (C) enforce this Security Instrument, aid, to the full
extent permitted by Subsection (b)(5) of Section 15-1302 of the IMFL or other iav, shall be a
lien from the time this Security Instrument is recorded.

Section 9.02 Waiver Of Statutory Rights. Borrower acknowledges that the
transaction of which this Security Instrument is a part is a transaction which does not include
either agricultural real estate (as defined in Section 15-1201 of the IMFL), or residential real
estate (as defined in Section 15-1219 of the IMFL), and to the full extent permitted by law,
voluntarily and knowingly waives Borrower’s rights to reinstatement and redemption as allowed
under Section 15-1601(b) of the IMFL, and to the full extent permitted by law, the benefits of all
present and future valuation, appraisement, homestead, exemption, stay, redemption and
moratorium laws under any state or federal law.

Section 9.03 FIXTURE FILING. THIS INSTRUMENT IS INTENDED TO BE
EFFECTIVE, FROM THE DATE OF RECORDING OF THIS INSTRUMENT IN THE

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -12-
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. OFFICE OF THE RECORDER OF DEEDS OF THE COUNTY IN WHICH THE LAND AND

IMPROVEMENTS ARE LOCATED, AS A FINANCING STATEMENT FILED AS A
FIXTURE FILING PURSUANT TO SECTION 9-502(C) OF THE UNIFORM COMMERCIAL
CODE, BY THE BORROWER, AS DEBTOR, FOR THE BENEFIT OF LENDER, AS
SECURED PARTY. THE BORROWER'S JURISDICTION OF ORGANIZATION AND
EXACT LEGAL NAME AS REFLECTED IN THE PUBLIC RECORDER OF ITS
JURISDICTION OF ORGANIZATION ARE CORRECTLY SET FORTH IN THE
PREAMBLE HERETO, AND THE BORROWER'S ADDRESS IS SET FORTH ON THE
SIGNATURE PAGE OF BORROWER ATTACHED HERETO. THE BORROWER'S
ORGANIZATION IDENTIFICATION NUMBER IN ITS JURISDICTION OF
ORGANIZATICN IS 2001062100088. THE LENDER'S ADDRESS IS BARCLAYS
CAPITAL REAL ESTATE INC,, 200 PARK AVENUE, NEW YORK, NEW YORK 10166.

Sect10:1 9.04 Maximum Amount Secured. Borrower and Lender intend that this
Security Instrument shall’secure not only sums advanced as of the date hereof but also all
advances provided for in the Loan Documents; provided however that the maximum amount
secured by this Security Instrument shall not at any time exceed Forty Million Eight Hundred
Seventy-Five Thousand and 00/195 Zollars ($40,875,000).

Business Loan. Borrower- represents and agrees that the obligations secured
hereby constitute a business loan within ilie"purview of such paragraph 1(c) of Section 4 of the
Illinois Interest Act, 815 ILCS 205/1 et seq. (1792 State Bar Edition) (or any substitute, amended
or replacement statutes) transacted solely for the parpose of carrying on or acquiring the business
of Borrower, and also constitutes a loan secured by 2‘mortgage which comes within the purview
of subparagraph 1(1) of said Section.

[Remainder of page is blank; signatures appeor on next page.|
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IN WITNESS WHEREOF, the undersigned has duly executed and delivered this
Security Instrument as of the date first above written. '

'BORROWER:

" MAG MILE COURT, LLC, an Indiana limited
liability company

By: Magman Corp., an Indiana -
corporation, its Manager

By: /ﬁ’""‘" Z

‘Nafne; Lawrence E. Burnell
Title; President -

Address for notice:

¢/o White Lodging Services Corporatlon
© 1000 East 80™ Place

Suite 600 North

Memillville, Indiana 46410

fax:  (219) RS c35-6114

. At Lawrence E. Bumell

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS .14.
NY1 5703729v.2
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ACKNOWLEDGEMENT

STATEOFINDIANA = )
‘ ' , ) SS:
COUNTY OF LAKE )

Before me, a Notary Public in and for said County and State, personally appeared
Lawrence E. CSurnell, the President of Magman Corp., an Indiana corporation, said corporation
being the Manager of Mag Mile Court, LLC, an Indiana limited liability company, and
acknowledged the sxecution of the foregoing instrument as such officer acting for and on behalf
of said corporation ard that said corporation was acting in its capacity as such Manager of said
limited liability company:

* Witness my hand and Notarial Seal this 18+ day of M‘aé[ , 2005,

%, MARGUERITE E. DRAKE 74/ WV% %&%@
Lake County

My Commission Expiras tur
- February 26, 2009 (SIgna i e)

_Marguerite E. Drake

. My Commission Expires: (printed niame) ‘ Notary Public
February 26, 2009 Residentof " 1cke County - |
MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -15-
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EXHIBIT A

LEGAL DESCRIPTION

MORTGAGE-COURTYARD-CHICAGO, ILLINOIS -16-
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g . TICOR TITLE INSURANCE COMPANY

ORDER NUMBER: 2000 990033714 STO

STREET ADDRESS: 165 E. ONTARIO

CITY: CHICAGO COUNTY: COOK COUNTY
TAX NUMBER:

LEGAL DESCRIPTION:
PARCEL 1:

LOTS 1, 3, 4 /u™ 5 IN MAG MILE COURT VERTICAL SUBDIVISION, BEING A SUBDIVISION
OF LOTS 2, 3 ANT T"HE EAST 5 FEET OF LOT 4 IN OGDEN’S SUBDIVISION OF PART OF
BLOCK 30 IN KINZI®/S  ADDITION TO CHICAGO, TOGETHER WITH LOTS 1, 2 AND 3 IN THE
SUBDIVISION OF LOT 1 7iT OGDEN'S SUBDIVISION OF PART OF BLOCK 30 IN KINZIE’'S
ADDITION TO CHICAGO, IN CECTION 10, TOWNSHIP 3S NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, /LN COOK COUNTY, ILLINOIS, ACCORDING TO THE PLAT
THEREOF RECORDED NOVEMBER 25, 2003 AS DOCUMENT NO. 0332927031.

PARCEL 2:

EASEMENTS FOR THE BENEFIT OF PARCEL 1 7.5 DEFINED AND GRANTED IN ARTICLE III OF
THE DECLARATION OF EASEMENTS AND COVENAMTS, CONDITIONS AND RESTRICTIONS OF
RECORD WHICH WAS RECORDED MARCH 24, 2004 FS DOCUMENT NO. 0408432047. SAID
EASEMENTS ARE FOR MAINTENANCE OF HOTEL IMPROVELMNMENTS; STRUCTURAL SUPPORT; USE OF
FACILITIES (AS DEFINED THEREIN) LOCATED IN THE/GARAGE PROPERTY AND CONNECTED TO
FACILITIES LOCATED IN THE HOTEL PROPERTY; MAINTEAMNCE AND USE OF THE HOTEL
EASEMENT FACILITIES; SIGNAGE; COMMON WALLS, CEILINGS AND FLOORS; UTILITIES;
ENCROACHMENTS; SIDEWALK MAINTENANCE; STAIRWAYS; ACCESS T2 AND USE OF GARAGE
ELEVATOR LOBBY; AND PEDESTRIAN INGRESS AND EGRESS FROM GROUI'ND FLOOR ELEVATOR
LOBBY OF HOTEL TO ST. CLAIR STREET THROUGH THE GARAGE ELEVI\TOR LOBBY.

) 17-10- WO~ (ori)
J70-1/070rf (#47 2)
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