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CONSTRUCTIO™ MORTGAGE, SECURITY AGREEMENT AND FIXTURE
FINANCING STATEMENT

THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FINANCING
STATEMENT (this “Mortgage”)'is mede as of the 1* day of June, 2005, between 1228 WEST
MONROE STREET CORP., an Illinois <crporation (“Mortgagor”), having an address at 4252
North Cicero Avenue, Chicago; Illinois 60041, and MIDWEST BANK AND TRUST
COMPANY, an Illinois banking corporaticii (“Mortgagee”), whose address is 500 West
Chestnut Street, Hinsdale, Illinois 60521.

WITNESSETE:

THAT FOR AND IN CONSIDERATION OF THE StUM OF TEN AND NO/100
DOLLARS ($10.00), AND OTHER VALUABLE CONSIDERATION, INCLUDING THE
INDEBTEDNESS HEREIN RECITED AND THE TRUST HZKEIN CREATED, THE
RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY ), ACKNOWLEDGED,
MORTGAGOR HEREBY IRREVOCABLY MORTGAGES, WAREANTS, GRANTS,
BARGAINS, SELLS, CONVEYS, TRANSFERS, PLEDGES, SETS OVEK AMD ASSIGNS,
AND GRANTS A SECURITY INTEREST, TO AND IN FAVOR OF MOR1GAGEE, ITS
SUCCESSORS AND ASSIGNS, all of the following described property, whether now. >wned or
hereafter acquired (collectively, the “Property”):

(A) Al that certain real property situated in the County of Cook, State of Illinois,
more particularly described on Exhibit A attached hereto and incorporated herein by this
reference (the “Real Estate™), together with all of the easements, rights, privileges, franchises,
tenements, hereditaments and appurtenances now or hereafter thereunto belonging or in any way
appertaining and all of the estate, right, title, interest, claim and demand whatsoever of
Mortgagor therein or thereto, either at law or in equity, in possession or in expectancy, now or
hereafter acquired, |
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(B)  All structures, buildings and improvements of every kind and description now or
at any time hereafter located or placed on the Real Estate (the “Improvements”);

(C)  All easements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, and other emblements now or hereafter located on the Real Estate or
under or above the same or any part or parcel thereof, and all estates, rights, titles, interests,
tenements, hereditaments and appurtenances, reversions and remainders whatsoever, in any way
belonging, relating or appertaining to the Property or any part thereof, or which hereafter shall in
any way belong, relate or be appurtenant thereto, whether now owned or hereafter acquired by
Mortgagor;

(D) Al furniture, furnishings, fixtures, goods, equipment, inventory or personal
property owned by Mortgagor and now or hereafter located on, attached to or used in or about
the Improvements, Jincluding, but not limited to, all machines, engines, boilers, dynamos,
elevators, stokers, tanks. cabinets, awnings, screens, shades, blinds, carpets, draperies, lawn
mowers, and all appliaices, plumbing, heating, air conditioning, lighting, ventilating,
refrigerating, disposal aid incinerating equipment, and all fixtures and appurtenances thereto,
and such other goods and chaiteis and personal property owned by Mortgagor as are now or
hereafter used or furnished in operating the Improvements, or the activities conducted therein,
and all building materials and equiginent hereafter situated on or about the Real Estate or
Improvements, and all warranties and guirenties relating thereto, and all additions thereto and
substitutions and replacements therefor (¢>ciusive of any of the foregoing owned or leased by
tenants of space in the [mprovements),

(E)  All water, water courses, ditches, wells; reservoirs and drains and all water, ditch,
well, reservoir and drainage rights and powers which arz appurtenant to, located on, under or
above or used in connection with the Real Estate or th>-improvements, or any part thereof,
together with: (i) all utilities, utility lines, utility commitmen’s, vtility capacity, capital recovery
charges, impact fees and other fees paid in connection with sanie; (i) reimbursements or other
rights pertaining to utility or utility services provided to the Real Esiate and/or Improvements;
and (iii) the present or future use or availability of waste water capacity, or other utility facilities
to the extent same pertain to or benefit the Real Estate and/or Improvements, including, without
limitation, all reservations of or commitments or letters covering any such vse in the future,
whether now existing or hereafter created or acquired;

(F)  All minerals, crops, timber, trees, shrubs, flowers and landscaping featurss now or
hereafter located on, under or above the Real Estate;

(G)  All cash funds, deposit accounts and other rights and evidence of rights to cash,
now or hereafter created or held by Mortgagee pursuant to this Mortgage or any other of the
Loan Documents (as hereinafter defined) including, without limitation, all funds now or hereafter
on deposit in the Reserves (as hereinafter defined),
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(H)  All leases, licenses, tenancies, concessions and occupancy agreements of the Real
Estate or the Improvements now or hereafter entered into and all rents, royalties, issues, profits,
revenue, income and other benefits (collectively, the “Rents” or “Rents and Profits”) of the Real
Estate, the Improvements, or the fixtures or equipment, now or hereafter arising from the use or
enjoyment of all or any portion thereof or from any lease, license, tenancy, concession,
occupancy agreement or other agreement pertaining thereto or arising from any of the Contracts
(as hereinafter defined) or any of the General Intangibles (as hereinafter defined) and all cash or
securities (the “Security Deposits™), that secure performance by the tenants, lessees or licensees,
as applicable, of their obligations under any such leases, licenses, concessions or occupancy
agreements, whether said cash or securities are to be held until the expiration of the terms of said
leases, licensss, concessions or occupancy agreements or applied to one or more of the
installments vi.rent coming due prior to the expiration of said terms, subject to, however, the
provisions contained in Section 1.11 of this Mortgage;

(D All condracts and aéreements now or hereafter entered into covering any part of
the Real Estate or the Iripiovements (collectively, the “Contracts”) and all revenue, income and
other benefits thereof, inicluding, without limitation, management agreements, service contracts,
maintenance contracts, equipiment leases, personal property leases and any contracts or
documents relating to construction‘on any part of the Real Estate or the Improvements (including
plans, specifications, studies, drawings) surveys, tests, operating and other reports, bonds and
governmental approvals) or to the manzgemeant or operation of any part of the Real Estate or the
Improvements; :

(J)  All present and future monetary deposits given to any public or private utility
with respect to utility services furnished to any partofthe Real Estate or the Improvements;
|

(K) Al present and future funds, account:;” instruments, accounts receivable,
documents, causes of action, claims, general intangibles (including, without limitation,
trademarks, trade names, servicerparks and symbols now or herzafter used in connection with
any part of the Real Estate or the Improvements, all names by whizh the Real Estate or the
Improvements may be operated ot known, all rights to carry on busincss tnder such names, and
all rights, interest and privileges which Mortgagor has or may have as developer or declarant
under any covenants, resirictions or declarations now or hereafter relating o the Real Estate or
the Improvements) and all notes or chattel paper now or hereafter arising from-or by virtue of
any transactions related to the Real Estate or the Improvements (collectively,(the “General

Intangibles™);

(L)  All water taps, sewer taps, certificates of occupancy, permits, special permits,
uses, licenses, franchises, certificates, consents, approvals and other rights and privileges now or
hereafter obtained in connection with the Real Estate or the Improvements and all present and
future warranties and guaranties relating to the Improvements or to any equipment, fixtures,
furniture, furnishings, personal property or components of any of the foregoing now or hereafter
located or installed on the Real Estate or the Improvements;
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(M)  All building materials, supplies and equipment now or hereafter placed on the
Real Estate or in the Improvements and all architectural renderings, models, drawings, plans,
specifications, studies and data now or hereafter relating to the Real Estate or the Improvements;

(N)  All right, title and interest of Mortgagor in any insurance policies or binders now
or hereafter relating to the Property including any unearned premiums thereon;

(O)  All proceeds, products, substitutions and accessions (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any of the foregoing into cash
or liquidated claims, including, without limitation, proceeds of insurance and condemnation
awards; and

(P) Al other or greater rights and interests of every nature in the Real Estate or the
Improvements and va the possession or use thereof and income therefrom, whether now owned
or hereafter acquired tv-Mortgagor.

FOR THE PURFUSE OF SECURING:

(1)  The debt evidenced byithat certain Acquisition and Construction Note (such Note;
together with any and all renewais, modifications, amendments, restatements, consolidations,
substitutions, replacements, and extensions-thereof, is hereinafter referred to as the “Note”) of
even date with this Mortgage, made by Mortgagor and payable to the order of Mortgagee in the
original principal amount not to exceed ELEVEN MILLION EIGHT HUNDRED THIRTY
THREE THOUSAND SEVEN HUNDRED FIF1'Y AND NO/100 DOLLARS ($11,833,750.00)
(the “Loan” or the “Loan Amount”), together with iterest at a variable rate per annum as set
forth in the Note and having a maturity date of Decembss 8, 2006, unless extended as provided
in the Note. The Note has been issued and is subject fo/tlie provisions of a Construction Loan
Agreement between Mortgagor and Mortgagee of even da‘e hereof (the “Loan Agreement”).
The Loan is a “revolving credit” arrangement under which Msi*gagee shall make advances of
principal as requested by Mortgagor from time to time in accordanv¢ with and subject to the
Loan Agreement. Within the limits of the Loan Agreement, Mortgagor may borrow, repay and
reborrow; ‘

(2)  The full and prompt payment and performance of all of ine provisions,
agreements, covenants and obligations herein contained and contained in any otncr agreements,
documents or instruments now or hereafter evidencing, securing or otherwise relating to the
indebtedness evidenced by the Note (the Note, this Mortgage, the Loan Agreement, and such
other agreements, documents and instruments, together with any and all renewals, modifications,
amendments, restatements, consolidations, substitutions, replacements, and extensions and
modifications thereof, are hereinafter collectively referred to as the “Loan Documents”) and the
payment of all other sums therein covenanted to be paid, including, without limitation, any yield
maintenance premium;
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(3)  Any and all future or additional advances (whether or not obligatory) made by
Mortgagee under the Loan Agreement and/or to protect or preserve the Property, or the lien or
security interest created hereby on the Property, or for taxes, assessments or insurance premiums
as hereinafter provided or for performance of any of Mortgagor’s obligations hereunder or under
the other Loan Documents or for any other purpose provided herein or in the other Loan
Documents (whether or not the original Mortgagor remains the owner of the Property at the time
of such advances), together with interest thereon at the Default Interest Rate (as defined in the
Note); and |

(4)  Any and all other indebtedness now owing or which may hereafter be owing by
Mortgagor to Mortgagee, however and whenever incurred or evidenced, whether express or
implied, direct or indirect, absolute or contingent, or due or to become due, and all renewals,
modifications, “amendments, restatements, consolidations, substitutions, replacements and
extensions thereol. |

(All of the sums referred to in Paragraphs (1) through (4) above are herein sometimes referred to
as the “secured indebtediiess” or the “indebtedness secured hereby”). The principal amount of
the indebtedness secured heteby*shall not exceed two (2) times the original principal amount of
the Note.

TO HAVE AND TO HOﬂD t'ie)Property unto Mortgagee, its successors and assigns
forever, for the purposes and uses herein se: forth.

PROVIDED, HOWEVER, ‘that if the principal and interest and all other sums due or to
become due under the Note shall have been paid at'the time and in the manner stipulated therein
and all other sums payable hereunder and all other indzpiedness secured hereby shall have been
paid and all other covenants contained in the Loan Docuracnts shall have been performed, then,
in such case, this Mortgage shall be satisfied and the estate, right, title and interest of Mortgagee
in the Property shall cease, and upon payment to Mortgagee of »i} costs and expenses incurred
for the preparation of the release hereinafter referenced and all recording costs if allowed by law,
Mortgagee shall release this Mortgage and the lien hereof by proper instrument.

ARTICLE L
COVENANTS OF MORTGAGOR

For the purpose of further securing the indebtedness secured hereby and for the
protection of the security of this Mortgage, for so long as the indebtedness secured hereby or any
part thereof remains unpaid; Mortgagor represents, covenants and agrees as follows:

1.1.  Warranties of Mortgagor. Mortgagor, for itself and its successors and assigns,
does hereby represent, warrant and covenant to and with Mortgagee, its successors and assigns,
that:

-5
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(a)  Mortgagor has good, marketable and indefeasible fee simple title to the
Property, subject only to those matters approved by Mortgagee (the “Permitted Exceptions™), and
has full power and lawful authority to grant, bargain, sell, convey, assign, transfer and encumber
its interest in the Property in the manner and form hereby done or intended. Mortgagor will
preserve its interest in and title to the Property and will forever warrant and defend the same to
Mortgagee against any and all claims whatsoever and will forever warrant and defend the
validity and priority of the lien and security interest created herein against the claims of all
persons and parties whomsoever, subject to the Permitted Exceptions. The foregoing warranty
of title shall survive the foreclosure or other enforcement of this Mortgage and shall inure to the
benefit of and be enforceable by Mortgagee in the event Mortgagee acquires title to the Property
pursuant to 2ny foreclosure, or otherwise;

©)  No bankruptcy or insolvency proceedings are pending or contemplated by
Mortgagor or, tethe best knowledge of Mortgagor, against Mortgagor or by or against any
endorser, cosigner ot guarantor of the Note;

() 1i reparts, certificates, affidavits, statements and other data furnished by
Mortgagor to Mortgagee in ceiiriection with the Loan evidenced by the Note are true and correct
in all material respects and do no? orait to state any fact or circumstance necessary to make the
statements contained therein not misl<cading;

(d  The execution, delivery and performance of this Mortgage, the Note and
all of the other Loan Documents have been duly authorized by all necessary action to be, and are,
binding and enforceable against Mortgagor in a‘ccrdance with the respective terms thereof and
do not contravene, result in a breach of or constitute fopon the giving of notice or the passage of
time or both) a default under the partnership agreement; sertificate or articles of incorporation or
other organizational documents of Mortgagor, or any ciniract or agreement of any nature to
which Mortgagor is a party or by which Mortgagor or any of its'property may be bound, and do
not violate or contravene any law, order, decree, rule or regriation to which Mortgagor 1s
subject;

()  Mortgagor is not required to obtain any consent, agproval or authorization
from or to file any declaration or statement with, any governmental auhority or agency in
connection with or as a condition to the execution, delivery or performance of tnis Mortgage, the
Note or the other Loan Documents which has not been so obtained or filed;

(f) Mortgagor has obtained or made all necessary: (i) consents, approvals and
authorizations and registrations and filings of or with all governmental authorities or agencies;
and (ii) consents, approvals, waivers and notifications of partners, stockholders, members,
creditors, lessors and other non-governmental persons and/or entities, in each case, which are
required to be obtained or made by Mortgagor in connection with the execution and delivery of,
and the performance by Mortgagor of its obligations under, the Loan Documents;

-6-
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(g)  Mortgagor is not an “investment company”’, or a company “controlled” by
an “investment company”, as such terms are defined in the Investment Company Act of 1940, as
amended;

(h)  No part of the proceeds of the indebtedness secured hereby will be used
for the purpose of purchasing or acquiring any “margin stock” within the meaning of Regulations
T, U or X of the Board of Governors of the Federal Reserve System or for any other purpose
which would be inconsistent with such Regulations T, U or X or any other Regulations of such
Board of Governors, or for any purpose prohibited by legal requirements or by the terms and
conditions of the Loan Documents;.

(1) To the best knowledge of Mortgagor, the Real Estate and the
Improvements anid the intended usé thereof by Mortgagor comply with all applicable restrictive
covenants, zoning crdinances, subdivision and building codes, flood disaster laws, applicable
health and environmental laws and regulations and all other ordinances, orders or requirements
issued by any state, federal or municipal authorities having or claiming jurisdiction over the
Property. The Real Estaic and Improvements constitute a separate tax parcel for purposes of ad
valorem taxation. To the best kiowledge of Mortgagor, the Real Estate and Improvements do
not require any rights over, or restrictions against, other property not previously obtained in order
to comply with any of the aforesai¢-governmental ordinances, orders or requirements;

() All utility services/itecessary and sufficient for the full use, occupancy,
operation and disposition of the Real Estate andithe Improvements for their intended purposes
are available to the Property, including water, sioym sewer, sanitary sewer, gas, electric, cable
and telephone facilities, through public rights-of-way-or perpetual private easements reflected in
the title insurance policy insuring the lien of this Mo:tgage and approved by Mortgagee (the
“Title Insurance Policy”); 1

(k) All streets, roads, highways, bridges and waterways necessary for access
to and full use, occupancy, operation and disposition of the Real rstzte and the Improvements
have been completed, and are open and available to the Real Estite and the Improvements
without further condition or cost to Mortgagor;

¢)) All curb cuts, driveways and traffic signals shown on the'survey delivered
to Mortgagee prior to the execution and delivery of this Mortgage are existing and have been
fully approved by the appropriate governmental authority;

(m)  To the best knowledge of Mortgagor, there are no judicial, administrative,
mediation or arbitration actions, suits or proceedings pending or threatened against or affecting
Mortgagor (and, if Mortgagor is a partnership, any of its general partners) or the Property which,
if adversely determined, would have a material adverse effect on: (a) the Property; (b) the
business, prospects, profits, operations or condition (financial or otherwise) of Mortgagor; (c) the
enforceability, validity, perfection or priority of the lien of any Loan Document; or (d) the ability

-7-
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of Mortgagor to perform any obhgatlons under any Loan Document (collectively, a “Material
Adverse Effect”); |

|
(n)  Except as set forth in the Title Insurance Policy insuring the lien of this
Mortgage, no improvements on ‘adjoining properties encroach upon the Property. Any
Improvements to be erected on the Real Estate shall be completed in accordance with the
provisions of the Loan Agreement;
(0)  Except as disclosed in writing by Mortgagor to Mortgagee prior to the date
hereof, there are no security agreements or financing statements affecting any of the Property
other than the security agreements and financing statements created in favor of Mortgagee;

‘0)  No Lease or Contract or easement, right of way, permit or declaration
(collectively, “Property Agreements”) provides any party with the right to obtain a lien or
encumbrance upon the Property superior to the lien of this Mortgage;

(@)  Mortgagor has delivered to Mortgagee true, correct and complete copies
of all Property Agreements and 't Mortgagor’s knowledge no default exists or which with the
passing of time or the giving of nofice or both would exist under any Property Agreement which
would, in the aggregate, have a Maieria! Adverse Effect,

' (r) To the best knowled s¢ of Mortgagor, no offset or any other right of offset
exists respecting continued contributions to be raade by any party to any Property Agreement
except as expressly set forth herein. Except as previously disclosed to Mortgagee in writing or
as contained in any document previously deliveted to Mortgagee by Mortgagor (including,
without limitation, all leases, Property Agreements, etcy delivered to Mortgagee), no material
exclusions or restrictions on the ut1l1zat10n leasing or irigiovement of the Property (including
non-compete agreements) exist in any Property Agreement, exczpt for the restriction contained
in the deed conveying fee simple title of the Property to Mortgagor-prohibiting the Property to be
used as a grocery or drug store or retail outlet;

(s) All work, if any, to be performed by Mortgagor uncer each of the Property
Agreements has been substantlally performed, all contributions to be made by 'Vlortgagor to any
party to such Property Agreement have been made, and to the best knowledge o1 Mortgagor all
other conditions to such party’s obligations thereunder have been satisfied;

(t) The Property is taxed separately without regard to any other real estate and
constitutes a legally subdivided lot under all applicable legal requirements (or, if not subdivided,
no subdivision or platting of the Property is required under applicable legal requirements), and
for all purposes may be mortgaged, conveyed or otherwise dealt with as an independent parcel;

(w)  The Property forms no part of any property owned, used or claimed by
Mortgagor as a residence or business homestead and is not exempt from forced sale under the
laws of the State in which the Property is located. Mortgagor hereby disclaims and renounces

-8-
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each and every claim to all or any portion of the Property as a homestead and the Loan evidenced
by the Loan Documents is made and transacted solely for business, investment, commercial or
other similar purposes;

(v)  There are no outstanding options or rights of first offer or refusal to
purchase all or any portion of the Property or Mortgagor’s interest therein or ownership thereof;

(w)  There are no actions, suits, proceedings or orders of record or of which
Mortgagor has notice, and, to the best of Mortgagor’s knowledge, there are no inquiries or
investigations pending or threatened, in any such case against, involving or affecting the
Property, at law or in equity, or before or by any federal, state, municipal or other governmental
departmert, commission, board, bureau, agency or instrumentality, domestic or foreign, alleging
the violation of any federal, state or local law, statute, ordinance, rule or regulation relating to
Environmental J.aws. Furthermore, Mortgagor has not received any written claim, notice or
opinion that the owne:ship or operation of the Property violates any federal, state or local law,
statute, ordinance, rule, regulation, decree, order, and/or permit relating to Environmental Laws,
and, to the best of Mortgagor’s knowledge, no valid basis for any proceeding, action or claim of
such nature exists;

(x) Except as i;reviously disclosed in writing to Mortgagee, there are no
brokerage fees or commissions payabie by Mortgagor with respect to the leasing of the space at
the property, and there are no manageinent fees payable by Mortgagor with respect to the
management of the property; and |

(y)  The representations and wrrapties contained in this Mortgage, or the
review and inquiry made on behalf of Mortgagor therefor; have all been made by persons having
the requisite expertise and knowledge to provide suck tepresentations and warranties. No
statement or fact made by or on behalf of Mortgagor in this Mortgage or in any certificate,
document or schedule furnished to Mortgagee pursuant hereto, Ceitains any untrue statement of
a material fact or omits to state any material fact necessary to make staiements contained therein
or herein not misleading (which may be to Mortgagor’s best knowledge where so provided
herein). There is no fact presently known to Mortgagor which haz'not been disclosed to
Mortgagee and which would have a Material Adverse Effect.

(z)  This Mortgage, in part, secures an obligation for the <gnstruction of
improvements on the real property herein described, and constitutes a construction rnartgage for
the purpose of Article Nine of the Uniform Commercial Code and is entitled to all of the benefits
afforded construction mortgages thereunder.

(aa) Mortgagor will abide by and comply with and be governed and restricted
by all of the material terms, covenants, provisions, restrictions and agreements contained in the
Loan Agreement, and in each and every supplement thereto or amendment thereof which may at
any time or from time to time be executed and delivered by the parties thereto or their successors
and assigns.

-9.
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12. Defense of Title. If, while this Mortgage is in force, the title to the Property or the
interest of Mortgagee therein shall be the subject, directly or indirectly, of any action at law or in
equity, or be attached directly or indirectly, or endangered, clouded or adversely affected in any
manner, Mortgagor, at Mortgagor’s expense, shall take all necessary and proper steps for the
defense of said title or interest, including the employment of counsel reasonably approved by
Mortgagee, the prosecution or defense of litigation, and the compromise or discharge of claims

made against said title or interest.
:

13. Performance of Obligations Including Those Under Loan Agreement. Mortgagor
shall pay when due the principal of and the interest on the indebtedness secured hereby including
all chargés, fees and other sums required to be paid by Mortgagor as provided in the Loan
Documents, and thall observe, perform and discharge all obligations, and conditions, and comply
with all prohibitiors. covenants and agreements to be observed, performed or discharged by
Mortgagor set forthi iii.the Loan Agreement and the other Loan Documents in accordance with
their terms. In the evend that Mortgagee determines that Mortgagor is not adequately performing
any of its obligations uiider this Mortgage, the Loan Agreement or under any of the other Loan
Documents, Mortgagee may; without limiting or waiving any other rights or remedies of
Mortgagee hereunder, take such steps with respect thereto as Mortgagee shall deem necessary or
proper, and any and all costs and" zxpenses reasonably incurred by Mortgagee in connection
therewith, together with interest thereort a: the Default Interest Rate (as defined in the Note) from
the date incurred by Mortgagee until actaaily paid by Mortgagor, shall be immediately paid by
Mortgagor on demand and shall be secured by this Mortgage and by all of the other Loan
Documents securing all or any part of the indebtedrness evidenced by the Note.

1.4, Insurance. Mortgagor shall, at Mortgagors expense, maintain in force and effect
on the Property at all times while this Mortgage continues i effect the following insurance:

(a)  “All-risk” coverage insurance against loss 1 damage to the Property from
all-risk perils. The amount of such insurance shall be not less than‘one hundred percent (100%)
of the full replacement cost of the Improvements, furniture, furnishings, fixtures, equipment and
other items (whether personalty or fixtures) included in the Property and owned by Mortgagor
from time to time, without reduction for depreciation. The determination of the replacement cost
amount shall be adjusted annually to comply with the requirements of the insvier issuing such
coverage or, at Mortgagee’s election, by reference to such indexes, appraisals or/information as
Mortgagee determines in its reasonable discretion. Full replacement cost, as used herein, means,
with respect to the Improvements, the cost of replacing the Improvements without regard to
deduction for depreciation, exclusive of the cost of excavations, foundations and footings below
the lowest basement floor, and means, with respect to such furniture, furnishings, fixtures,
equipment and other items, the cost of replacing the same. Each policy or policies shall contain
a replacement cost endorsement and either an agreed amount endorsement (to avoid the
operation of any co-insurance provisions) or a waiver of any co-insurance provisions, all subject
to Mortgagee’s approval. 1‘
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|

(b)  Commercial Sgeneral liability insurance for personal injury, bodily injury,
death and property damage liability in amounts not less than $2,000,000.00 per occurrence,
$3,000,000.00 aggregate (inclusivegiof umbrella coverage) or such lesser amount as Mortgagee in
Mortgagee’s sole discretion may ac&:cept, for bodily injury, personal injury and property damage.
Mortgagee hereby retains the right}% to periodically review the amount of said liability insurance
being maintained by Mortgagor and to require an increase in the amount of said liability
insurance should Mortgagee deem an increase to be reasonably prudent under then existing
circumstances. ‘

(c)  Insurance covering the major components of the central heating, air
conditioning-and ventilating systems, boilers, other pressure vessels, high pressure piping and
machinery, €levators and escalators, if any, and other similar equipment installed in the
Improvements; ir. an amount equal kto one hundred percent (100%) of the full replacement cost of
the Improvemeris. which policies s;hall insure against physical damage to and loss of occupancy

and use of the Impreverments arising out of an accident or breakdown covered thereunder.

|

(d) Ii the Peal Estate or any part thereof is identified by the Secretary of
Housing and Urban Developiuzat as being situated in an area now or subsequently designated as
having special flood hazards (inciuding, without limitation, those areas designated as Zone A or
Zone V), flood insurance in an amjoun‘r equal to one hundred percent (100%) of the replacement
cost of the Improvements or the m%lximu'n amount of flood insurance available, whichever is the
lesser. |

(e)  During the period of any(cegstruction on the Real Estate or renovation or
alteration of the Improvements, a so-cailed “Builder’s-All-Risk Completed Value™ or “Course of
Construction” insurance policy in jhon-reporting formei any Improvements under construction,
renovation or alteration in an amount approved by Mottgagee and Worker’s Compensation

Tnsurance covering all persons engaged in such construction, rengvation or alteration.

J

|

() Such other ‘ insurance on the Property or-on any replacements or

substitutions thereof or additions thereto as may from time to time' be reasonably required by
Mortgagee against other insurable }ihazards or casualties which at the tinie are-commonly insured
against in the case of property similarly situated, due regard being given to the neight and type of
buildings, their construction, locatﬁon, use and occupancy.

All such insurance shall: (ib be with insurers authorized to do business in the-state within
which the Real Estate is located énd who have and maintain a rating of at least the third (3rd)
highest rating category by Moody’s Investors Service, Inc., Duff & Phelps Rating Co., Fitch
IBCA, Inc. or Standard & Poor’s Rating Services, Inc., or any other nationally recognized
statistical agency selected by Mortgagee, or at Mortgagee’s election, a Best Rating of A-V or
better; (i) contain the complete address of the Real Estate (or a complete legal description); (ii)
be for a term of at least one yéar; (iv) contain deductibles no greater than $10,000 or as

otherwise required by Mortgagee; and (v) be subject to the approval of Mortgagee as to
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insurance companies, amounts, corjlltent, forms of policies, method by which premiums are paid
and expiration dates, |
|

Mortgagor shall as of the (iate hereof deliver to Mortgagee evidence that said insurance
policies have been paid current as of the date hereof and certified copies of such insurance
policies and original certificates c:)f insurance signed by an authorized agent evidencing such
insurance satisfactory to Mortgagee. Mortgagor shall renew all such insurance and deliver to
Mortgagee certificates evidencing such renewals at least thirty (30) days before any such
insurance shall expire. Without| limiting the required endorsements to insurance policies,
Mortgagor further agrees that all such policies shall provide that proceeds thereunder shall be
payable to Mortgagee, its successbrs and assigns, pursuant and subject to a mortgagee clause
(without cowuribution) of standard f form attached to, or otherwise made a part of, the applicable
policy and that Mortgagee, its successors and assigns, shall be named as an additional insured
under all liability 1asurance polici%s. Mortgagor further agrees that all such insurance policies:
(1) shall provide for at least thirty (30) days’ prior written notice to Mortgagee prior to any
cancellation or termination thereof and prior to any modification thereof which affects the
interest of Mortgagee; {i1) shall contain an endorsement or agreement by the insurer that any loss
shall be payable to Mortgagse i ej;ccordance with the terms of such policy notwithstanding any
act or negligence of Mortgagor v'nich might otherwise result in forfeiture of such insurance; and
(iii) shall either name Mortgageci; 25 an additional insured or waive all rights of subrogation
against Mortgagee. The delivery| to Morfgagee of the insurance policies or the certificates of
insurance as provided above shall constiflte an assignment of all proceeds payable under such
insurance policies by Mortgagor to Mortgagee as further security for the indebtedness secured
hereby. In the event of foreclosuriie of this Morigage, or other transfer of title to the Property in
extinguishment in whole or in pqrt of the securcd indebtedness, all right, title and interest of
Mortgagor in and to all proceeds payable under such policies then in force concerning the
Property shall thereupon vest in the purchaser at such”foreclosure, or in Mortgagee or other
transferee in the event of such otﬁer transfer of title. Approva' of any insurance by Mortgagee
shall not be a representation of the solvency of any insurer or-he sufficiency of any amount of
insurance. In the event Mortgagof fails to provide, maintain, kecp iii force or deliver and furnish
to Mortgagee the policies of insur}‘ance required by this Mortgage of :vidence of their renewal as
required herein, upon written notice to Mortgagor and Mortgagor’s failwe to cure within ten (10)
business days after receipt of sucki1 notice, Mortgagee may, but shall not b¢ obligated to, procure
such insurance and Mortgagor shall pay all amounts advanced by Mortgege<. -together with

interest thereon at the Default Interest Rate from and after the date advanced by Mcrtgagee until

actually repaid by Mortgagor, prol‘mptly upon demand by Mortgagee. Any amount s9 advanced
by Mortgagee, together with interest thereon, shall be secured by this Mortgage and by all of the
other Loan Documents securing all or any part of the indebtedness evidenced by the Note.
Mortgagee shall not be responsible for nor incur any liability for the insolvency of the insurer or
other failure of the insurer to perform, even though Mortgagee has caused the insurance to be

placed with the insurer after failure of Mortgagor to furnish such insurance.

1.5. Payment of Taxes. Mortgagor shall pay or cause to be paid all taxes and
assessments which are or may become a lien on the Property or which are assessed against or
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imposed upon the Property. Mongagor shall furnish Mortgagee with receipts (or if receipts are
not immediately available, with copies of canceled checks evidencing payment with receipts to
follow promptly after they become available) showing payment of such taxes and assessments
prior to the applicable delinquency date therefor. Notwithstanding the foregoing, Mortgagor
may in good faith, by appropriate proceedings and upon notice to Mortgagee, contest the
validity, applicability or amount of any asserted tax or assessment so long as: (a) such contest is
diligently pursued; (b) Mortgagee determines, in its reasonable judgment, that such contest
suspends the obligation to pay the tax or assessment and that nonpayment of such tax or
assessment will not result in the sale, loss, forfeiture or diminution of the Property or any part
thereof or any interest of Mortgagee therein; and (c) prior to the earlier of the commencement of
such contest.or the delinquency date of the asserted tax or assessment, Mortgagor deposits in the
Impound ‘Account (as hereinafter d?ﬁned) an amount determined by Mortgagee to be adequate to
cover the payrient of such tax or assessment and a reasonable additional sum to cover possible
interest, costs 20d penalties or pays such amount under protest; provided, however, that
Mortgagor shall piorintly cause to be paid any amount adjudged by a court of competent
jurisdiction to be due; with all interest, costs and penalties thereon, promptly after such judgment
becomes final; and provided further that in any event each such contest shall be concluded and
the taxes, assessments, interest;‘costs and penalties shall be paid prior to the date any writ or
order is issued under which the Property may be sold, lost or forfeited.

1.6.  Interest Reserve. Morizagor shall establish and maintain during the term of the
Loan Agreement an Interest Reserve acvount funded from the Loan proceeds (the “Interest
Reserve”) in an account with Mortgagee in/theiinitial sum of SEVEN HUNDRED SIXTEEN
THOUSAND SIX HUNDRED NINETY FOUR and 00/100 DOLLARS ($716,694.00) for
payment of interest due and payable on the Note sesured by this Mortgage. Payments shall be
made by draws on the Interest Reserve on a monthly basis. Mortgagee shall pay to itself monthly
payments of interest due under the Note. Interest on funis-retained in the Interest Reserve shall
be added to the Interest Reserve and will be available for the payment of interest to Mortgagee.
If the Interest Reserve shall not contain sufficient funds to pay tue-sums required when the same
shall be due and payable, Mortgagor shall, within ten (10) business'dzys after receipt of written
notice thereof, deposit with Mortgagee the full amount of any such de'iciency.

1.7. Reserved.

1.8.  Security Interest In Reserves. As additional security for thé payment and
performance by Mortgagor of all duties, responsibilities and obligations under the Ne.e and the
other Loan Documents, Mortgagor hereby unconditionally and irrevocably assigns, conveys,
pledges, mortgages, transfers, delivers, deposits, sets over and confirms unto Mortgagee, and
hereby grants to Mortgagee a security interest in all sums on deposit or due under this Mortgage
and the other Loan Documents including, without limitation: (i) the Interest Reserve; (ii) the
accounts into which the Reserve has been deposited; (iii) all insurance on said account; (iv) all
accounts, contract rights and general intangibles or other rights and interests pertaining thereto,
(v) all sums now or hereafter therein or represented thereby; (vi) all replacements, substitutions
or proceeds thereof; (vii) all instruments and documents now or hereafter evidencing the Reserve

1‘ 13-




0515802140 Page: 14 of 49

UNOFFICIAL COPY

‘\
or such account; (viii) all powers‘ options, rights, privileges and immunities pertaining to the
Reserve (including the right to make withdrawals therefrom); and (ix) all proceeds of the
foregoing. t

1.9. Casualty and Condemnation. Mortgagor shall give Mortgagee prompt written
notice of the occurrence of any easualty affecting, or the institution of any proceedings for
eminent domain or for the condemhatlon of, the Property or any portion thereof (collectively, an
“Insured Event”). All insurance proceeds on the Property, and all causes of action, claims,
compensation, awards and recoveries for any damage, condemnation or taking of all or any part
of the Property or for any damage or injury to it for any loss or diminution in value of the
Property, arz hereby assigned to and shall be paid to Mortgagee. Mortgagee may participate in
any suits ‘or-proceedings relating to any such proceeds, causes of action, claims, compensation,
awards or recwveries and Mortgagee is hereby authorized, in its own name or in Mortgagor’s
name, to adjust 20y loss covered by insurance or any condemnation claim or cause of action, and
to settle or comprénuse any claim or cause of action in connection therewith, and Mortgagor
shall from time to tinz deliver to Mortgagee any instruments required to permit such
participation; provided; nowever, that Mortgagee shall not have the right to participate in the
adjustment of any loss whick'is not in excess of the lesser of (i) two percent (2%) of the then
outstanding principal balance of tn\ Note, and (ii) $50,000.00. Provided no default is then
continuing hereunder or under aiy vf the other Loan Documents and no event has occurred
which, with the giving of notice |or ‘n¢ rassage of time or both, would constitute a default
hereunder or under any of the othe;‘r Loaii Documents, Mortgagee shall apply any sums received
by it under this Section first to the payment of all of its costs and expenses (including, but not
limited to, reasonable legal fees and disbursements) incurred in obtaining those sums, and then,

as follows: ;

\

(a) In the event that Mortgagee receive:-insurance proceeds or condemnation
awards upon the occurrence of antInsured Event in an amount not in excess of the lesser of (i)
two percent (2%) of the then outstandmg principal balance e1-the Note, and (i1) $50,000.00,
(collectively, the “Threshold Amount”) Mortgagee shall, to the exient such insurance proceeds
or condemnation awards are ava1lable for such purpose, disburse to Mortgagor the amount paid
or incurred by Mortgagor as a result of any such Insured Event for costs and expenses incurred
by Mortgagor to repair or restore the Property (collectively the “Repairs”) within ten (10) days
following: (A) the receipt by Mortgagee of a written request from Mortgagot t5r disbursement
and a certification by Mortgagor to Mortgagee that the applicable item of Kepair has been
completed; (B) the delivery to Mortgagee of invoices, receipts or other evidence “erifying the
cost of performing the Repairs; ahd (C) for disbursement requests (i) in excess of $20,000.00
with respect to any single Repair, or (i) for any single Repair that is structural in nature, delivery
to Mortgagee of (1) affidavits, | or other evidence reasonably satisfactory to
Mortgagee showing that all matejrialmen, laborers, subcontractors and any other parties who
might or could claim statutory or common law liens and are furnishing or have furnished
material or labor to the Propert}‘/ have been paid all amounts due for labor and materials
furnished to the Property; (2) a certlﬁcatlon from an inspecting architect or other third party

acceptable to Mortgagee descrlbmg the completed Repairs and verifying the completion of the
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Repairs and the value of the completed Repairs; and (3) a new (or amended) certificate of
occupancy for the portion of the Improvements covered by such Repairs, if said new certificate
of occupancy was required by law, or a certification by Mortgagor that no new certificate of
occupancy was required by law. Mortgagee shall not be required to make any such advances
more frequently than one time in any calendar month.

(b) In the event any proceeds or awards from an Insured Event exceed the
Threshold Amount but less than twenty-five percent (25%) of the Improvements located on the
Real Estate have been taken or destroyed, then if:
I
(1)  the Property can, in Mortgagee's reasonable judgment, with
diligent résteration or repair, be returned to a condition at least equal to the condition thereof that
existed priof to the casualty or partial taking causing the loss or damage within the earlier to
occur of: (i) six.(6, months after the receipt of insurance proceeds or condemnation awards by
either Mortgagor ot iVicrtgagee, and (i1) the stated maturity date of the Note, and

(2)" _all necessary governmental approvals can be obtained to allow the
rebuilding and reoccupancy ‘of tii¢ Property as described in subsection (b)(1) above; and

|
(3)  therc-ere,sufficient sums available (through insurance proceeds or
condemnation awards and contributions by Mortgagor, the full amount of which shall at
Mortgagee’s option have been 'deposiicd with Mortgagee) for such restoration or repair
(including, without limitation, for any reasonable costs and expenses of Mortgagee to be incurred
in administering said restoration or repair) and for payment of principal and interest to become
due and payable under the Note during such restorition or repair; and

(4) the economic feasibility of the Improvements after such restoration
or repair in Mortgagee’s reasonable good faith business judgment will be such that income from
their operation is reasonably anticipated to be sufficient to/ray operating expenses of the
Property and debt service on the indebtedness secured hereby in-iuli with the same coverage
ratio considered by Mortgagee in its determination to make the Loan; and

(5) Mortgagor shall have delivered to Mortgagec, at Mortgagor’s sole
cost and expense, an appraisal report from an appraiser, in form and substarice, satisfactory to
Mortgagee appraising the value of the Property as proposed to be restored or repaited to be not
less than the appraised value of the Property considered by Mortgagee in its detennination to
make the Loan; and

(6) Mottgagor so elects by written notice delivered to Mortgagee
within five (5) days after settlement of the aforesaid insurance or condemnation claim, then,
Mortgagee shall, solely for the purposes of such restoration or repair, advance so much of the
remainder of such sums as may be required to facilitate such restoration or repair, and any funds
deposited by Mortgagor therefor, to Mortgagor in the manner and upon such terms and
conditions as would be required by a prudent interim construction lender, including, but not
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limited to, the prior approval by Mortgagee of plans and specifications, contractors and the form
of construction contracts and the furnishing to Mortgagee of permits, bonds, lien waivers,
invoices, receipts and affidavits from contractors and subcontractors in form and substance
reasonably satisfactory to Mortgagee. Any remaining proceeds shall be applied by Mortgagee
for payment of the indebtedness secured hereby in whatever order as Mortgagee directs, or
released to Mortgagor, in its absolute discretion. Any disbursement pursuant to this clause (b) of
sums by Mortgagee shall, subject to Mortgagor’s satisfaction of the provisions hereof, be in a
manner to promptly facilitate the restoration or repair of the Property. In the event Mortgagor
fails to meet the requirements of this clause (b), then Mortgagee may elect in its absolute
discretion and without regard to the adequacy of Mortgagee’s security, to accelerate the maturity
date of the Note and declare any and all of the indebtedness secured hereby to be immediately
due and ‘payable and apply the remainder of such sums to the payment of the secured
indebtedness i whatever order Mortgagee directs in its sole discretion, with any remainder being
paid to Mortgagsr. ‘

(c) In al¥ other cases, namely, in the event that twenty-five percent (25%) or more
of the Improvements located-on the Real Estate have been taken or destroyed Mortgagee may
elect, in Mortgagee’s absolute discretion and without regard to the adequacy of Mortgagee’s
security, to: (i) accelerate the matutity date of the Note and declare any and all indebtedness
secured hereby to be immediateiy «dve and payable and apply the remainder of such sums
received pursuant to this Section to the payment of the secured indebtedness in whatever order
Mortgagee directs in its absolute discretiont, with any remainder being paid to Mortgagor; or (i1)
make insurance or condemnation proceeds available to Mortgagor for repair or restoration if
Mortgagor establishes to the satisfaction of Morigagee, in its sole discretion, that Mortgagor
otherwise satisfies the requirements of clause (b) above.

(d) Any reduction in the indebtedness seciizcd hereby resulting from Mortgagee’s
application of any sums received by it hereunder shall take ¢tfect only when Mortgagee actually
receives such sums and elects to apply such sums to the indebtedness secured hereby and, in any
event, the unpaid portion of the indebtedness secured hereby shaii rétpain in full force and effect
and Mortgagor shall not be excuséd in the payment thereof. If Mortzagor undertakes to restore
or repair the Property after the occurrence of a casualty or partial taking of the Property as
provided above, Mortgagor shall promptly and diligently, at Mortgagor’s <ole cost and expense
and regardless of whether the insurance proceeds or condemnation award, as appropriate, shall
be sufficient for the purpose, restore, repair, replace and rebuild the Property s nearly as
possible to its value, condition and character immediately prior to such casualty or pardal taking
in accordance with the foregoing provisions and Mortgagor shall pay to Mortgagee all costs and
expenses of Mortgagee incurred in administering said rebuilding, restoration or repair, provided
that Mortgagee makes such proceeds or award available for such purpose. Mortgagor agrees to
execute and deliver from time fto time such further instruments as may be requested by
Mortgagee to confirm the foregoing assignment to Mortgagee of any award, damage, insurance
proceeds, payment or other compensation.
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1.10. Mechanics’ Liens. ' Mortgagor shall pay when due or insure or bond over all
claims and demands of mechanics, materialmen, laborers and others for any work performed or
materials delivered for the Real Estate or the Improvements; provided, however, that Mortgagor
shall have the right to contest in good faith any such claim or demand, so long as it does so
diligently, by appropriate proceedings and without prejudice to Mortgagee and provided that
neither the Property nor any interest therein would be in any danger of sale, loss or forfeiture as a
result of such proceeding or contest. In the event Mortgagor shall contest any such claim or
demand, Mortgagor shall promptly notify Mortgagee of such contest and thereafter shall, upon
Mortgagee’s request, promptly pr0v1de a bond, cash deposit or other security satisfactory to
Mortgagee to protect Mortgagee’s interest and security should the contest be unsuccessful. If
Mortgagor shall fail to immediately discharge or provide security against any such claim or
demand as aloresaid, Mortgagee may do so and any and all expenses incurred by Mortgagee,
together with jiterest thereon at the Default Interest Rate from the date incurred by Mortgagee
until actually paid by Mortgagor, shall be immediately paid by Mortgagor on demand and shall
be secured by this Viortgage and by all of the other Loan Documents securing all or any part of
the indebtedness eviderced by the Note.

1.11. Assignment of ‘i ¢ases and Rents. Mortgagor acknowledges and confirms that, as
additional collateral security for t'i¢ payment of the indebtedness secured hereby, and cumulative
of any and all rights and remedies heigin provided, it has executed and delivered to Mortgagee
an Assignment of Leases and Rents i ¢ven date herewith (the “Assignment”), intending such
Assignment to create a present, absolute agsignment to Mortgagee of the leases and Rents. Upon
the occurrence of a default under this Mortgige 'which has not been cured within any applicable
grace or cure period, Mortgagee shall be entitled to exercise any or all of the remedies provided
in this Mortgage and in the Assignment, including, without limitation, the appointment of a
receiver. This assignment of leases and Rents shall centinue in full force and effect during any
period of foreclosure or redemption with respect to the Property.

1.12. Leases and Licenses.

Mortgagor covenants and agrees that it shall not enter into any leases or licenses with a
value in excess of $20,000 in the aggregate without the prior written-upproval of Mortgagee,
which approval shall not be unreasonably withheld. The request for approval of each such
proposed new lease shall be made to Mortgagee in writing and shall state that, pursuant to the
terms of this Mortgage, failure to approve or disapprove such proposed lease witain ten (10)
business days is deemed approval and Mortgagor shall furnish to Mortgagee (and any loan
servicer specified from time to time by Mortgagee): (i) such biographical and financial
information about the proposed tenant as Mortgagee may reasonably require in conjunction with
its review, (ii) a copy of the proposed form of lease, and (iii) a summary of the material terms of
such proposed lease (including, without limitation, rental terms and the term of the proposed
lease and any options). It is acknowledged that Mortgagee intends to include among its criteria
for approval of any such proposed lease the following: (i) such lease shall be with a bona-fide
arm’s-length tenant; (ii) such lease shall not contain any rental or other concessions which are
not then customary and reasonable for similar properties, leases and tenants in the market area of
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the Real Estate; (iii) such lease shall provide that the tenant pays for its expenses; (iv) the rental
shall be at least at the market rate then prevailing for similar properties, leases and tenants in the
market areas of the Real Estate; and (v) such lease shall contain subordination and attornment
provisions in form and content acceptable to Mortgagee. Failure of Mortgagee to approve or
disapprove any such proposed lease within ten (10) business days after receipt of such written
request and all the documents and information required to be furnished to Mortgagee with such
request shall be deemed approval, provided that the written request for approval specifically
mentioned the same.

1.13  Alienation and Further Encumbrances. Mortgagor acknowledges that Mortgagee
has relied upon the prmmpal of Mortgagor and his experience in owning and operating properties
similar to tne-roperty in connection with the closing of the Loan. Accordingly, except as
specifically allowed hereinbelow in this Section 1.13 and Section 4.2 hereof, in the event that the
Property or any part'thereof or interest therein shall be sold (including any installment sales
agreement), conveyed; -disposed of, alienated, hypothecated, leased, assigned, pledged,
mortgaged, further encunibered or otherwise transferred or Mortgagor shall be divested of its
title to the Property or “any interest therein, in any manner or way, whether voluntarily or
involuntarily, without the prior-w?itten consent of Mortgagee being first obtained, which consent
may be withheld in Mortgagee’s/soie discretion, then, the same shall constitute a default
hereunder and Mortgagee shall have the right, at its option, to declare any or all of the
indebtedness secured hereby, irrespective of the maturity date specified in the Note, immediately
due and payable and to otherwise exercise any of its other rights and remedies contained in
Article IIT hereof. For the purposes of this Sec’ion! (i) in the event either Mortgagor or any of its
general partners is a corporation or trust, the sal¢, ¢onveyance, transfer or disposition of more
than 25% of the issued and outstanding capital stock’ of Mortgagor or any of its general partners
or of the beneficial interest of such trust (or the issuzse of new shares of capital stock in
Mortgagor or any of its general partners so that immediate’y-after such issuance the total capital
stock then issued and outstanding is more than 125% of thi total immediately prior to such
issuance) shall be deemed to be a transfer of an interest in the Zroperty; and (i1) in the event
Mortgagor or any general partner of Mortgagor is a limited or general/paitnership, a joint venture
or a limited liability company, a change in the ownership interests in any general partner, any
joint venturer or any member, either voluntarily, involuntarily or Gtherwise, or the sale,
conveyance, transfer, disposition, alienation, hypothecation or encumbering ¢f ali or any portion
of the interest of any such general partner, joint venturer or member in Mefttgagor or such
general partner (whether in the form of a beneficial or partnership interest or in‘thie'form of a
power of direction, control or management or otherwise), shall be deemed to be a transier of an
interest in the Property. Notwithstanding the foregoing, however: gifts for estate planning
purposes of any individual’s interests in Mortgagor or in any of Mortgagor’s general partners,
members or joint venturers to the spouse or any lineal descendant of such individual, or to a trust
for the benefit of any one or more of such individual, spouse or lineal descendant, shall not be a
default under this Mortgage so long as Mortgagor is reconstituted, if required, following such
gift and so long as those persons responsible for the management of the Property and Mortgagor
remain unchanged following such gift or any replacement management is approved by
Mortgagee. Anything herein to the contrary notwithstanding, the death of any Guarantor under
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any guaranty executed in connection with the Loan secured hereby shall, for purposes of this
Section 1.13, constitute a transfer of an interest in the Mortgagor and shall constitute a default
hereunder. :

1.14. Payment of Utilities, Assessments, Charges, Etc. Mortgagor shall pay when due
all utility charges which are incurred by Mortgagor or which may become a charge or lien
against any portion of the Property for gas, electricity, water and sewer services furnished to the
Real Estate and/or the Improvements and all other assessments or charges of a similar nature, or
assessments payable pursuant to any restrictive covenants, whether public or private, affecting
the Real Estate and/or the Improvements or any portion thereof, whether or not such assessments
or charges are.or may become liens thereon.

1.15. “Access Privileges and Inspections. Mortgagee and the agents, representatives and
employees of Morgagee shall with prior notice, subject to the rights of tenants, have full and
free access to the Real Estate and the Improvements and any other location where books and
records concerning the Pzoverty are kept at all reasonable times for the purposes of inspecting
the Property and of exaniining, copying and making extracts from the books and records of
Mortgagor relating to the Fropirty. Mortgagor shall lend assistance to all such agents,

representatives and employees of Mortyagee.

1.16. Waste: Alteration of ths Property. Mortgagor shall use all commercially
reasonable efforts not to commit, suffer or permit any waste on the Property nor take any actions
that might invalidate any insurance carried ¢n tae Property. Mortgagor shall maintain the
Property in good condition and repair. No parf of the Improvements may be removed,
demolished or materially altered, without the prior written consent of Mortgagee. Without the
prior written consent of Mortgagee, Mortgagor shal! siot commence construction of any
improvements on the Real Estate other than improvements ‘equired for the maintenance or repair
of the Property. |

1.17. Zoning; Use. Without the prior written consent ol Morigagee, Mortgagor shall
not seek, make, suffer, consent to or acquiesce in any change in the zZoaing or conditions of use
of the Real Estate or the Improvements. Mortgagor shall comply with ard make all payments
required under the provisions of any covenants, conditions or restrictions affucting the Real
Estate or the Improvements. Mortgagor shall comply with all existing and future requirements
of all governmental authorities having jurisdiction over the Property. Mortgagor sha.l keep all
licenses, permits, franchises, certificates of occupancy, consents, and other approvals nccessary
for the operation of the Property in full force and effect. If, under applicable zoning provisions,
the use of all or any part of the Real Estate or the Improvements is or becomes a nonconforming
use, Mortgagor shall not cause or permit such use to be discontinued or abandoned without the
prior written consent of Mortgagee. Further, without Mortgagee’s prior written consent,
Mortgagor shall not file or subject any part of the Real Estate or the Improvements to any
declaration of condominium or cooperative or convert any part of the Real Estate or the
Improvements to a condominiufn, cooperative or other form of multiple ownership and
governance. |
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1.18. Financial Statements’ and Books and Records. —Mortgagor shall use all
commercially reasonable efforts to keep accurate books and records of account of the Property
and its own financial affairs sufficient to permit the preparation of financial statements therefrom
in accordance with generally accepted accounting principles. Upon written notice, Mortgagee
and its duly authorized representatlves shall have the right to examine, copy and audit
Mortgagor’s records and books of account at all reasonable times. So long as this Mortgage
continues in effect, Mortgagor shall provide to Mortgagee, in addition to any other financial
statements required hereunder or under any of the other Loan Documents, the following financial
statements and information, all of which must be certified to Mortgagee as being true and correct
by Mortgagor ar the entity to which they pertain, as applicable, be prepared in accordance with
generally acceptad accounting principles consistently applied and be in form and substance
acceptable to Mortgagee, which documents and financial statements shall not be required to be
audited financial statements or reports:

(a) copies st/all tax returns filed by Mortgagor, within thirty (30) days after the
date of filing;

(b) copies of all the rctumns filed by each Guarantor under any guaranty executed
in connection with the Loan secured hizreby within one hundred twenty (120) days after the end
of each calendar year; and ‘

(c) such other information with ‘esp2ct to the Property, Mortgagor, the principals
or general partners in Mortgagor, and each inderanitor and guarantor under any indemnity or
guaranty executed in connection with the loan secured hereby, which may be requested from
time to time by Mortgagee, within a reasonable time afier-th:c applicable request.

1.19. Further Documentation. Mortgagor shall, on the'request of Mortgagee in its
reasonable discretion and at the expense of Mortgagor, prompity-correct any defect, error or
omission which may be discovered in the contents of this Mortgage or #1 any of the other Loan
Documents and promptly execute, acknowledge, deliver and recod or file such further
instruments and do such further acts as may be necessary, desirable or preper fo carry out more
effectively the purposes of this Mortgage and the other Loan Documents or ‘as raay be deemed
advisable by Mortgagee to protect, continue or preserve the liens and security intérests hereunder
including, without limitation, security instruments, financing statements and” Continuation
statements, ‘

1.20. (a) Payment of Costs. Mortgagor shall pay all reasonable costs and expenses of
every character incurred in connection with the closing of the Loan or otherwise attributable or
chargeable to Mortgagor as the owner of the Property, including, without limitation, appraisal
fees, recording fees, documentary, stamp, mortgage or intangible taxes, brokerage fees and
commissions, title policy premiums and title search fees, uniform commercial code/tax
lien/litigation search fees, escrow fees and reasonable attorneys’ fees.
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(b) Advances to PrOtect Property. Without limiting or waiving any other rights
and remedies of Mortgagee hereunder, if Mortgagee determines that Mortgagor is not adequately
performing or has failed to perforrn any of its obligations, covenants or agreements contained in
this Mortgage or in any of the other Loan Documents and such inadequacy or failure is not cured
within any applicable grace or cure period following required written notices, if any, or if any
action or proceeding of any kind | (1nclud1ng, but not limited to, any bankruptcy, insolvency,
arrangement, reorganization or other debtor relief proceeding) is commenced which might
materially adversely affect Mortgagee s interest in the Property or Mortgagee’s right to enforce
its security, then Mortgagee may, }gt it option, with or without notice to Mortgagor, make any
appearances, disburse or advancet any sums and take any actions as may be necessary or
desirable to. protect or enforce the security of this Mortgage or to remedy the failure of
Mortgagor e nerform its covenants and agreements (without, however, waiving any default of
Mortgagor). “Mortgagor agrees to p‘ay on demand all expenses of Mortgagee reasonably incurred
with respect to the joregoing (meludrng, but not limited to, reasonable fees and disbursements of
counsel), together Witn. interest thejreon at the Default Interest Rate from and after the date on
which Mortgagee incurs such expenses until reimbursement thereof by Mortgagor. Any such
expenses so incurred by rvIortgagee together with interest thereon as provided above, shall be
additional indebtedness of Morig agor secured by this Mortgage and by all of the other Loan
Documents securing all or any pari/of the indebtedness evidenced by the Note. The necessity for
any such actions and of the amoutiis 4v, be paid shall be determined by Mortgagee in its sole and
absolute discretion. Mortgagee is|hercby empowered to enter and to authorize others to enter
upon the Property or any part thereof {tr the purpose of performing or observing any such
defaulted term, covenant or condltron without thereby becoming liable to Mortgagor or any
person in possession holding unden Mortgagor. Martgagor hereby acknowledges and agrees that
the remedies set forth in this Sectlon 1.20(b) shallioe‘exercisable by Mortgagee, and any and all
payments made or costs or expenses incurred by Mettzagee in connection therewith shall be
secured hereby and shall be, without demand, immediately repaid by Mortgagor with interest
thereon at the Default Interest Rate notwithstanding the fac’ that such remedies were exercised
and such payments made and costs incurred by Mortgagee after-the filing by Mortgagor of a
voluntary case or the filing agarnst Mortgagor of an involuntary-case‘pursuant to or within the
meaning of the Bankruptcy Reforrn Act of 1978, as amended (the “ Act”), Title 11 U.S.C,, or
after any similar action pursuant to any other debtor relief law (whether statutory, common law,
case law or otherwise) of any ]urlsh1ct10n whatsoever, now or hereafter in =ffect, which may be
or become applicable to Mortgagor Mortgagee, any guarantor or indemuitor,” the secured
indebtedness or any of the Loan Documents This indemnity shall survive paymerit in full of the
indebtedness secured hereby. Thls Section 1.20(b) shall not be construed to require Mortgagee
to incur any expenses, make any appearances or take any actions.

\
1.21. Security Interest. This Mortgage is also intended to encumber and create a

security interest in, and Mortgagor hereby grants to Mortgagee a security interest in, all Reserves
(as hereinabove defined), ﬁxtures chattels, accounts, equipment, inventory, contract rights,
general intangibles and other personal property included within the Property, all renewals,
replacements of any of the aforementroned items, or articles in substitution therefor or in
addition thereto or the proceeds thereof (said property is hereinafter referred to collectively as the
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“Collateral ), whether or not the same shall be attached to the Real Estate or the Improvements
in any manner. It is hereby agreed that to the extent permitted by law, all of the foregoing
property is to be deemed and held to be a part of and affixed to the Real Estate and the
Improvements. The foregoing security interest shall also cover Mortgagor’s leasehold interest in
any of the foregoing property which is leased by Mortgagor. Notwithstanding the foregoing, all
of the foregoing property shall be owned by Mortgagor and no leasing or installment sales or
other financing or title retention agreement in connection therewith shall be permitted without
the prior written approval of Mortgagee. Mortgagor shall promptly replace all of the Collateral
subject to the lien or security interest of this Mortgage when worn out or obsolete with Collateral
comparable to the worn out or obsolete Collateral when new and will not, without the prior
written consent of Mortgagee, remove from the Real Estate or the Improvements any of the
Collaterai subiect to the lien or security interest of this Mortgage except such as is replaced by an
article of equai suitability and value as above provided, owned by Mortgagor free and clear of
any lien or security interest except that created by this Mortgage and the other Loan Documents
and except as othew.se expressly permitted by the terms of Section 1.13 of this Mortgage. All
of the Collateral shail ke kept at the location of the Real Estate except as otherwise required by
the terms of the Loan Bocuments., Mortgagor shall not use any of the Collateral in violation of
any applicable statute, ordir.ancs or insurance policy.

1.22. Security Agreement.; This Mortgage constitutes both a real property mortgage and
a “security agreement” between Morigagor and Mortgagee with respect to the Collateral in
which Mortgagee is granted a security irizrest hereunder, and, cumulative of all other rights and
remedies of Mortgagee hereunder, Mortgagee shall have all of the rights and remedies of a
secured party under any applicable Uniform Coramercial Code. Mortgagor hereby agrees to
execute and deliver on demand security agréenients, financing statements, continuation
statements or other instruments as Mortgagee may recuest or require in order to impose, perfect
or continue the perfection of the lien or security interest-<created hereby. Mortgagor agrees to
furnish Mortgagee with notice of any permitted change in ths name, identity, corporate structure,
residence, or principal place of business or mailing address of Misitgagor within ten (10) days of
the effective date of any such change. Expenses of retaking, hoid iy, preparing for sale, selling
or the like (including, without limitation, Mortgagee’s reasonabie aftorneys’ fees and legal
expenses), together with interest thereon at the Default Interest Rate from the date incurred by
Mortgagee until actually paid by Mortgagor, shall be paid by Mortgagor or: de:nand and shall be
secured by this Mortgage and by all of the other Loan Documents securing ali ¢1 any part of the
indebtedness evidenced by the Note. If notice is required by law, Mortgagee shall give
Mortgagor at least ten (10) business days’ prior written notice of the time and place of"any public
sale of such property or of the time of or after which any private sale or any other intended
disposition thereof is to be made, and if such notice is sent to Mortgagor, as the same is provided
for the mailing of notices herein, it is hereby deemed that such notice shall be and is reasonable
notice to Mortgagor. No such notice is necessary for any such property which is perishable,
threatens to decline speedily in value or is of a type customarily sold on a recognized market.
Any sale made pursuant to the provisions of this Section 1.22 shall be deemed to have been a
public sale conducted in a commercially reasonable manner if held contemporaneously with the
foreclosure sale as provided in Section 3.1(e) hereof upon giving the same notice with respect to
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the sale of the Property hereunder as is required under said Section 3.1(e). Furthermore, to the
extent permitted by law, in conjunction with, in addition to or in substitution for the rights and
remedies available to Mortgagee pursuant to any applicable Uniform Commercial Code:

(@) In the event of a foreclosure sale, the Property may, at the option of
Mortgagee, be sold as a whole; and

(b) It shall not be necessary that Mortgagee take possession of the aforementioned
Collateral, or any part thereof, prior to the time that any sale pursuant to the provisions of this
Section 1.22 is conducted and it shall not be necessary that said Collateral, or any part thereof, be
present at the location of such sale; and

&) Mortgagee may appoint or delegate any one or more persons as agent to
perform any acl ¢r acts necessary or incident to any sale held by Mortgagee, including the
sending of noticesand.the conduct; of the sale, but in the name and on behalf of Mortgagee.

The name and address of Mortgagor (as Debtor under any applicable Uniform Commercial
Code) are:

1228 West Morlrco Street Corp.
4252 North Cicero Averue
Chicago, IL 60641

Attention: Davig Dubin
Facsimile No: 773/427-2412

The name and address of Mortgagee (as Secured Party under any applicable Uniform
Commercial Code) are: :

Midwest Bank and Trust Company

500 West Chestnut Street

Hinsdale, IL 60521

Attention: Mary Henthorn, Regional President
Facsimile No: 630/323-0531

The record owner of the Property 1s 1228 West Monroe Street Corp.

1.23. Easements and Rights-of-Way. Mortgagor shall not grant any easement or right-
of-way with respect to all or any portion of the Real Estate or the Improvements without the
prior written consent of Mortgagee. The purchaser at any foreclosure sale hereunder may, at its
discretion, disaffirm any easement or right-of-way granted in violation of any of the provisions
of this Mortgage and may take immediate possession of the Property free from, and despite the
terms of, such grant of easement or right-of-way. If Mortgagee consents to the grant of an
easement or right-of-way, Mortgagee agrees to grant such consent without charge to Mortgagor
other than reasonable expenses,‘ including, without limitation, reasonable attorneys’ fees,
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incurred by Mortgagee in the review of Mortgagor’s request and, if applicable, in the preparation
of documents relating to the subordination of this Mortgage to such easement or right-of-way.

1.24. Compliance with La};ws. (a) Mortgagor shall at all times comply with all statutes,
ordinances, regulations and other governmental or quasi-governmental requirements and private
covenants now or hereafter relatmg to the ownership, construction, use or operation of the
Property, including, but not limited to, those concerning employment and compensation of
persons engaged in operation and maintenance of the Property and any environmental or
ecological requirements, even if such compliance shall require structural changes to the Property;
provided, however, that Mortgagor may, upon providing Mortgagee with security satisfactory to
Mortgagee..vroceed diligently and in good faith to contest the validity or applicability of any
such statute, ordinance, regulatiori or requirement so long as during such contest the Property
shall not be sujzct to any lien, charge, fine or other liability and shall not be in danger of being

forfeited, lost or cinsed. Mortgaghr shall not use or occupy, or allow the use or occupancy of,

the Property in any inanner which }‘Violates any lease of or any other agreement applicable to the

Property or any appliczbiz law, rule, regulation or order or which constitutes a public or private
. . . | . . .
nuisance or which maies void, voidable or cancelable, or increases the premium of, any

) . ) |
isurance then 1n force with rcszect thereto.

\
(b) Mortgagor agrcc that the Property shall at all times comply to the extent

applicable with the requlremcntsr of ithe Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988 and ‘ali other state and local laws and ordinances related to
handicapped access and all rules‘ regulaticns, 'and orders issued pursuant thereto including,
without limitation, the Amerrcans\ with Disabilities Act Accessibility Guidelines for Buildings
and Facilities. Mortgagor agrees tq give prompt notize to Mortgagee of the receipt by Mortgagor
of any complaints related to Viola;tions of any Access Laws and of the commencement of any
proceedings or investigations which relate to compliance ith applicable Access Laws.

1.25. Additional Taxes. hl the event of the enactment =iter this date of any law of the
state where the Property is located‘ or of any other governmental eniity deducting from the value
of the Property for the purpose of taxation any lien or security interes! thereon, or imposing upon
Mortgagee the payment of the wh(j;)le or any part of the taxes or assessiments.or charges or liens
herein required to be paid by Mortgagor, or changing in any way the laws r:lat'ng to the taxation
of mortgages or security agreemen':,[s or debts secured by mortgages or security agreements or the
interest of the mortgagee or secured party in the property covered thereby, or th¢ manner of
collection of such taxes, so as t0\ adversely affect this Mortgage or the indebtedness secured
hereby or Mortgagee, then, and in any such event, Mortgagor, upon demand by Mortgagee, shall
pay such taxes, assessments, charges or liens, or reimburse Mortgagee therefor; provrde
however, that if in the opinion of counsel for Mortgagee: (a) it might be unlawful to rcqulrc
Mortgagor to make such payment or (b) the making of such payment might result in the
imposition of interest beyond the maximum amount permitted by law, then and in either such
event, Mortgagee may elect, by not1ce in writing given to Mortgagor, to declare all of the
indebtedness secured hereby to be rand become due and payable in full, thirty (30) days from the
giving of such notice.
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1.26. Mortgagor’s Waivers. To the fullest extent permitted by law, Mortgagor agrees
that Mortgagor shall not at any time insist upon, plead, claim or take the benefit or advantage of
any law now or hereafter in force broviding for any appraisement, valuation, stay, moratorium or
extension, or any law now or | | ‘hereafter in force providing for the reinstatement of the
indebtedness secured hereby prior to any sale of the Property to be made pursuant to any
provisions contained herein or pricpr to the entering of any decree, judgment or order of any court
of competent jurisdiction, or any ﬁjght under any statute to redeem all or any part of the Property
so sold. To the full extent permitted by law, Mortgagor shall not have or assert any right under
any statute or rule of law pertaining to the exemption of homestead or other exemption under any
federal, state or local law now or hereafter in effect, the administration of estates of decedents or
any othei trafters whatsoever to defeat reduce or affect the right of Mortgagee under the terms
of this Morigage to a sale of the Property, for the collection of the secured indebtedness without
any prior or difierent resort for collectlon or the right of Mortgagee under the terms of this
Mortgage to the paymnent of the 1ndebtedness secured hereby out of the proceeds of sale of the
Property in preference to everyt‘ other claimant whatever. Mortgagor, for Mortgagor and
Mortgagor’s successors and assigds, and for any and all persons ever claiming any interest in the
Property, to the full extenc.pe: qritted by law, hereby knowingly, intentionally and voluntarily
with and upon the advice of ron petent counsel waives, releases, relinquishes and forever
forgoes: (a) all rights of valuatlor“, appraisement, stay of execution, reinstatement and notice of
election or intention to mature or|deciats due the secured indebtedness (except such notices as
are specifically provided for herein); (b) il right to a marshalling of the assets of Mortgagor,
including the Property, to a sale in the inverse order of alienation, or to direct the order in which
any of the Property shall be sold!in the event of foreclosure of the liens and security interests
hereby created and agrees that any court having jurisdiction to foreclose such liens and security
interests may order the Property jsold as an entirety; (<) all rights and periods of redemption
provided under 735 ILCS5/15- 1601(b) or any other apnlicable law; and (d) all present and future
statutes of limitations as a defense to any action to enforce ‘he provisions of this Mortgage or to
collect any of the indebtedness secured hereby the fullest extert nermitted by law and agrees that
it shall not solicit or aid the solrertatron of the filing of any Petiion (as hereinafter defined)
against Mortgagor, whether acting on its own behalf or on behalf of any other party. Without
limiting the generality of the foregoing, Mortgagor shall not: (i) provide information regarding
the identity of creditors or the nature of creditors’ claims to any third party wiless compelled to
do so by order of a court of competent jurisdiction or by regulation promulgated by a
governmental agency; or (i) pay tbe legal fees or expenses of any creditor of or irtetest holder in
Mortgagor with respect to any matter whatsoever.

1.27. SUBMISSION 1TO JURISDICTION; WAIVER OF JURY TRIAL.
\
(a) MORTGAGOil, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, (i) SUBMITS TO PERSONAL
JURISDICTION IN THE STATE OF ILLINOIS OVER ANY SUIT, ACTION OR
PROCEEDING BY ANY PERSON ARISING FROM OR RELATING TO THE NOTE,
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THIS MORTGAGE OR ANY OTHER OF THE LOAN DOCUMENTS, (ii) AGREES
THAT ANY SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY
STATE OR FEDERAL COURT OF COMPETENT JURISDICTION SITTING IN
COOK COUNTY, ILLINOIS, (iiijj SUBMITS TO THE JURISDICTION OF SUCH
COURTS, AND, (iv) TO THE FULLEST EXTENT PERMITTED BY LAW, AGREES
THAT IT WILL NOT BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER
FORUM (BUT NOTHING HEREIN SHALL AFFECT THE RIGHT OF MORTGAGEE
TO BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM).

(b)) MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY . KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR
PROCEEDINt" EASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO
THE INDEBTEDN.SS SECURED HEREBY OR ANY CONDUCT, ACT OR OMISSION
OF MORTGAGEE O MORTGAGOR, OR ANY OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MEMBEKS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER
PERSONS AFFILIATED V }TH MORTGAGEE OR MORTGAGOR, IN EACH OF THE
FOREGOING CASES, WPLTHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE.

1.28. Contractual Statute of Liriiiations. Mortgagor hereby agrees that any claim or
cause of action by Mortgagor against Moyjtgagee, or any of Mortgagee’s directors, officers,
employees, agents, accountants or attorneys, based upon, arising from or relating to the
indebtedness secured hereby, or any other matter, cause or thing whatsoever, whether or not
relating thereto, occurred, done, omitted or suffered to-0z done by Mortgagee or by Mortgagee’s
directors, officers, employees, agents, accountants or attorieys, whether sounding in contract or
in tort or otherwise, shall be barred unless asserted by Moytgagor by the commencement of an
action or proceeding in a court of competent jurisdiction by thz £ling of a complaint within one
(1) year after Mortgagor first acquires or reasonably should have-acquired knowledge of the first
act, occurrence or omission upon which such claim or cause of aciion. or any part thereof, is
based and service of a summons and complaint on an officer of Mortgzgee or any other person
authorized to accept service of process on behalf of Mortgagee, within thirty (20) days thereafter.
Mortgagor agrees that such one (1) year period of time is reasonable and suificient time for a
borrower to investigate and act upon any such claim or cause of action. The onc (1) year period
provided herein shall not be waived, tolled or extended except by the specific writtz agreement
of Mortgagee. This provision shall survive any termination of this Mortgage or any of the other
Loan Documents.

1.29. Management. The management of the Property shall be by either: (a) Mortgagor
or an entity affiliated with Mortgagor approved by Mortgagee for so long as said affiliated entity
is managing the Property in a first class manner; or (b) a professional property management
company approved by Mortgagee. Such management by an affiliated entity or a professional
property management company shgll be pursuant to a written agreement approved by Mortgagee.
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Each and every manager approved by Mortgagee (whether such manager is an entity affiliated
with Mortgagor or is a professional property management company) shall enter into a written
agreement in recordable form with Mortgagee subordinating any liens in favor of such manager
to the lien of this Mortgage. In no event shall any manager be removed or replaced or the terms
of any management agreement modified or amended without the prior written consent of
Mortgagee. In the event of default hereunder or under any management contract then in effect,
which default is not cured within any applicable grace or cure period, Mortgagee shall have the
right to terminate, or to direct Mortgagor to terminate, such management contract upon thirty
(30) days’ notice and to retain, or to direct Mortgagor to retain, a new management agent
approved by Mortgagee. All Rents and Profits generated by or derived from the Property shall
first be utilized solely for current expenses directly attributable to the ownership and operation of
the Properiy, including, without limitation, current expenses relating to Mortgagor’s liabilities
and obligations with respect to this Mortgage and the other Loan Documents, and none of the
Rents and Profifs generated by or derived from the Property shall be diverted by Mortgagor and
utilized for any otlier purposes unless all such current expenses attributable to the ownership and
operation of the Properiy have beeI} fully paid and satisfied.

1.30. Hazardous Matcrials and Environmental Concerns.

(a) Mortgagor hercb‘, represents and warrants to Mortgagee that, as of the date
hereof; (i) to the best of Mortgagor’s xnowledge, information and belief, the Property is not and
has not been, in direct or indirect violativni of any local, state or federal law, rule or regulation
pertaining to environmental regulation, contamination, remediation or human health and safety
(including the regulation or remediation ¢t 'Hazardous Substances as defined below)
(collectively, “Environmental Laws”), all as ameaded; (ii) to Mortgagor’s best knowledge and
belief no hazardous, toxic or harmful substances, wasies, materials, pollutants or contaminants
(including, without limitation, asbestos, polychlorinatec biphenyls, petroleum products, radon,
lead-based paint, flammable explosives, radioactive matcrials,. infectious substances or raw
materials which may include hazardous constituents) or any otliei-substances or materials which
are included under or regulated by, Environmental Laws (collectivéiv, “Hazardous Substances”)
are located on or have been handled, manufactured, generated, stored, processed, transported to
or from, or disposed of on or Released or discharged from the Property (including underground
contamination) except for those substances used by Mortgagor in the Crdinary course of its
business and in compliance with all Environmental Laws; (iii) to the besi knowledge of
Mortgagor the Property is not subject to any private or governmental ii¢n' or judicial,
administrative or other notice or action relating to Hazardous Substances or nonconipiiance with
Environmental Laws, nor is Mortgagor aware or have any knowledge of any basis for such lien,
notice or action; (iv) to Mortgagor’s best knowledge and belief there are no underground storage
tanks or other underground storage receptacles (whether active or abandoned) for Hazardous
Substances currently on the Property, (v) Mortgagor has received no notice of, and to the best of
Mortgagor’s knowledge and belief] after due i inquiry and investigation, there does not exist any,
investigation, action, proceeding or claim by any agency, authority or unit of government or by
any third party which could result in any liability, penalty, sanction or judgment under any
Environmental Laws with respect to any condition, use or operation of the Property, nor does
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Mortgagor know of any basis for such investigation, action, proceeding or claim; (vi) Mortgagor
has received no notice that, and to the best of Mortgagor’s knowledge and belief after due
inquiry and investigation, there has been no claim by any party that, any use, operation or
condition of the Property has caused any nuisance, trespass or any other liability or adverse
condition on any other property, nor does Mortgagor know of any basis for such notice or claim,
and (vii) there are no present environmental conditions or events or, to the best of Mortgagor’s
knowledge, past environmental conditions or events on or near the Property that could be
reasonably anticipated to materially adversely affect the value of the Property.

(b) Mortgagor shall keep or cause the Property to be kept free from Hazardous
Substances (except those substances used by Mortgagor in the ordinary course of its business and
in compliance with all Environmental Laws) and in compliance with all Environmental Laws,
shall not imstail, or use any underground storage tanks, shall expressly prohibit the use,
generation, hand'iny, storage, production, processing and disposal of Hazardous Substances by
all tenants, (except (ose substances used by tenants in the ordinary course of their activities and
in compliance with ail Zpvironmental Laws), invitees and trespassers, and, without limiting the
generality of the foregoing. during the term of this Mortgage, shall not install in the
Improvements or permit tob¢ installed in the Improvements asbestos or any substance
containing asbestos.

(c) Mortgagor shall proaptly notify Mortgagee if Mortgagor shall become aware
of: (i) any Hazardous Substances at, on; under, affecting or threatening to affect the Property
(except those substances used by Mortgagor or tenants in the ordinary course of their business or
activities, respectively, and in compliance with all Environmental Laws); (ii) any lien, action or
notice affecting or threatening to affect the Property ev Mortgagor resulting from any violation or
alleged violation of Environmental Law; (iii) any investigation, inquiry or proceeding concerning
Mortgagor on the Property pursuant to any Environncntal Law or otherwise relating to
Hazardous Substances; or (iv) any occurrence, condition or state of facts which would render any
representation or warranty in this Section incorrect in any respest if made at the time of such
discovery. Further, immediately upon receipt of the same, Mortgagor shall deliver to Mortgagee
copies of any and all orders, notices, permits, applications, reports, :ind.other communications,
documents and instruments pertaining to the actual, alleged or potentizl non-compliance with
any Environmental Laws in connection with the Property or presence ‘or cxistence of any
Hazardous Substances at, on, about, under, within, near or in connection wiin ‘the Property
(except those substances used in the ordinary course of its business and in compiiance with all
Environmental Laws). Mortgagor shall, promptly and when and as required, at Morigagor’s sole
cost and expense, take all actions as shall be necessary or advisable for compliance with the
terms of this Section 1.30 or for the remediation of any and all portions of the Property or other
affected property, including, without limitation, all investigative, monitoring, removal,
containment, remedial and response actions in accordance with all applicable Environmental
Laws (and in all events in a manner satisfactory to Mortgagee), and shall further pay or cause to
be paid, at no expense to Mortgagee, all remediation, response, administrative and enforcement
costs of applicable governmental agencies which may be asserted against the Property. In the
event Mortgagor fails to do so: (i) Mortgagee may, but shall not be obligated to, undertake
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remediation at the Property or other affected property necessary to bring the Property into
conformance with the terms of Env1r0nmental Laws; and (i1)) Mortgagor hereby grants to
Mortgagee and its agents and employees access to the Property and a license to do all things
Mortgagee shall deem necessary | to bring the Property into conformance with Environmental
Laws. Any and all costs and | expenses reasonably incurred by Mortgagee in connection
therewith, together with interest thereon at the Default Interest Rate from the date incurred by
Mortgagee until actually paid by Mortgagor shall be immediately paid by Mortgagor on demand
and shall be secured by this Mortgage and by all of the other Loan Documents securing all or any
part of the indebtedness evidenced;;by the Note. Mortgagor covenants and agrees, at Mortgagor’s
sole cost and expense, to indemnify, defend (at trial and appellate levels, and with attorneys,
consultants.and experts acceptable to Mortgagee), and hold Mortgagee harmless from and
against aiy-and all liens, damages‘ losses, liabilities, obligations, settlement payments, penalties,
assessments, <ciiations, d1rect1ves claims, litigation, demands, defenses, judgments, suits,
proceedings, costs) dlsbursements or expenses of any kind or of any nature whatsoever
(including, without  limitation, reasonable attorneys’, consultants’ and experts’ fees and
disbursements actually incurred i 1n investigating, defending, settling or prosecuting any claim,
litigation or proceeding) which may at any time be imposed upon, incurred by or asserted or
wm&d%memm%%mnwhwm%mﬂmm%dmmymm@mmﬁmmnwmf0)
the presence, Release or threat o Kelease of any Hazardous Substances on, in, under, affecting
or threatening to affect all or any I‘Jt oziion of the Property or any surrounding areas, regardless of
whether or not caused by or w1tn11 thz control of Mortgagor; (ii) the violation of any
Environmental Laws relating to, affectmg or threatening to affect the Property, whether or not
caused by or within the control of Mortgagm (i1l) the failure by Mortgagor to comply fully with
the terms and conditions of this Section 1.30; (1v) the breach of any representation or warranty
contained in this Section 1.30; or|(v) the enforcement of this Section 1.30, including, without
limitation, the cost of assessment containment anc/ci removal of any and all Hazardous
Substances on and/or from all or any portion of the Prope«ty or any surrounding areas, the cost of
any actions taken in response to the presence, Release or ‘hreat of Release of any Hazardous
Substances on, in, under or affectlng any portion of the Properiy or any surrounding areas to
prevent or minimize such release for threat of release so that it does not migrate or otherwise
cause or threaten danger to presertt or future public health, safety, weltare or the environment,
and costs incurred to comply with the Environmental Laws in connecticz with all or any portion
of the Property or any surroundmg areas. The indemnity set forth in this'Section 1.30(c) shall
also include any diminution in the value of the security afforded by the Propercv or any future
reduction in the sales price of the Property by reason of any matter set forth n this Section
1.30(c). Mortgagee’s rights under this Section shall survive payment in full of the ndebtedness
secured hereby and shall be in addltlon to all other rights of Mortgagee under this Mortgage, the
Note and the other Loan Documents
(d) Upon Mortgagee’s request, at any time after the occurrence of a default
hereunder or at such other time as iMortgagee has reasonable grounds to believe that Hazardous
Substances are or have been handled, generated, stored, processed, transported to or from, or
released or discharged from or d1sposed of on or around the Property (other than in the normal
cwmmﬁMm@wmsmﬂmmmmsmmmmmemwmsmwmmHMMMmemmMmemm
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all Environmental Laws) or that Mortgagor, any tenant or the Property may be in violation of
Environmental Laws, Mortgagor% shall provide, at Mortgagor’s sole cost and expense, an
inspection or audit of the Property prepared by a hydrogeologist or environmental engineer or
other appropriate consultant appr?ved by Mortgagee indicating the presence or absence of
Hazardous Substances on the Pro‘perty (including asbestos-containing material or lead-based
paint). If Mortgagor fails to commence such inspection or audit within thirty (30) days after
such request (which inspection or audlt shall be expeditiously completed), Mortgagee may order
the same, and Mortgagor hereby gr‘ants to Mortgagee and its employees and agents access to the
Property and a license to undertake;such inspection or audit. The cost of such inspection or audit
performed by Mortgagee as a result of Mortgagor’s failure or refusal to do the same in a timely
fashion upon the reasonable reque§t of Mortgagee, together with interest thereon at the Default
Interest Rate-from the date incurred by Mortgagee until actually paid by Mortgagor, shall be
immediately paid by Mortgagor on demand and shall be secured by this Mortgage and by all of
the other Loan Docnments securlng all or any part of the indebtedness evidenced by the Note.

(e) Without limitiné the foregoing, Mortgagee and its authorized representatives
may, during normal busiiiess hours|and at its own expense, inspect the Property and Mortgagor’s
records related thereto for thepuepose of determining compliance with Environmental Laws and
the terms and conditions of this §r%tion 1.30.

(0 As used herein, tiie” term “Release” shall include, without limitation, any
intentional or unintentional plac1ﬂg, spinnig, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leachmg, dumping, disposing, discarding or abandoning of any
Hazardous Substance, other than 1n‘ the normai course of business or activities or its tenants, and

in compliance with all Env1ronmenta1 Laws.

|

(g) Mortgagor hereéy represents, warrants.and certifies, that to the Mortgagor’s

best knowledge and belief there are;; no underground storage ‘anks located on, under or about the
Property which are subject to the notification requirements vader Section 9002 of the Solid
Waste Disposal Act (42 U.S.C. Section 6901 et seq.) and fedeial regulations promulgated
thereunder, as now or hereafter am(jénded.

\

1.31 Indemnification; Sub?rogation.

(2) Mortgagor shall F indemnify, defend and hold Mortgagee harmiless against: (1)
any and all claims for brokerage, leasing, finder’s or similar fees which may be made zelating to
the Property or the secured indebtédness; (ii) any and all liability, obligations, losses, damages,
penalties, claims, actions, suits, liens, charges, encumbrances, costs and expenses (including
Mortgagee’s attorneys’ fees, together with appellate counsel fees, if any) of whatever kind or
nature which may be asserted agalnst 1mposed on or incurred by Mortgagee under any lease or
occupancy agreement for any loss arxslng from a failure or inability to collect Rents and Profits
or in connection with the secured 1pdebtedness this Mortgage, the Property, or any part thereof,
or the exercise by Mortgagee of any rights or remedies granted to it under this Mortgage, and any
default under this Mortgage; (iii) any liens (whether judgments, mechanics’, materialmen’s or
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otherwise), charges and encumbrances filed against the Property; and (iv) any claims and
demands for damages or injury,i including claims for property damage, personal injury or
wrongful death, arising out of or m connection with any accident or fire or other casualty on the
Real Estate or the Improvements or any nuisance or trespass made or suffered thereon, including,
in any case, attorney’s fees, costs and expenses as aforesaid, whether at pretrial, trial or appellate
level for any civil, criminal or adrnlnlstratrve proceedings. Should Mortgagee incur any liability
under this Mortgage or any of the pther Loan Documents, the amount thereof, including, without
limitation, costs, expenses and reasonable attorneys’ fees, together with interest thereon at the
Default Interest Rate from the date incurred by Mortgagee until actually paid by Mortgagor, shall
be immediately due and payable to Mortgagee by Mortgagor on demand and shall be secured
hereby and.by all of the other Lpan Documents securing all or any part of the indebtedness
evidenced by the Note. However, nothing herein shall be construed to obligate Mortgagor to
indemnify, ‘defend and hold harmless Mortgagee from and against any and all liabilities,
obligations, loss<s. damages, penatties, claims, actions, suits, costs and expenses enacted against,
imposed on or incurred by Mortgagee by reason of Mortgagee’s willful misconduct or gross
negligence. This inderinity shall snwive payment in full of the indebtedness secured hereby.

(b) Mar:g;tgee may engage the services of attorneys if it is made a party
defendant to any litigation (or [rneatened action or claim) or to enforce the terms of this
Mortgage or to protect its rights hcjreunder, and, in the event of any such engagement, Mortgagor
shall pay Mortgagee’s attorneys’ fees (tngether with reasonable appellate counsel fees, if any),
consultants fees, experts fees, and expeises reasonably incurred by Mortgagee, whether or not
an action is actually commenced against Moitgagor. All references to “attorneys” in this
Subsection and elsewhere in this Mortgage shail ‘nclude without limitation any attorney or law
firm engaged by Mortgagee and Mortgagee s in-"1ouse counsel, and all references to “fees and
expenses” in this Subsection and elsewhere in this Morcgage shall include without limitation any
reasonable fees of such attorney or‘ law firm.

I

(c) A waiver of subrogatlon shall be obtained b»~Mortgagor from its insurance
carrier and, consequently, Mortgagor waives any and all righit-to-claim or recover against
Mortgagee, its officers, employees agents and representatives,” ‘or_loss of or damage to
Mortgagor, the Property, Mongagor’s property or the property of ¢thers under Mortgagor’s
control from any cause insured agalnst or required to be insured against by the provisions of this
Mortgage. ;
\

1.32  Covenants with Respect to Indebtedness; Operations and Fundamenial Changes
of Mortgagor. Mortgagor represents warrants and covenants as of the date hereof and until such
time as the indebtedness secured hereby 1s paid in full, that Mortgagor:
|

(a) does not own and will not own any encumbered asset other than (1) the

Property, and (i1) incidental persodal property necessary for the operation of the Property;
h

(b) 1s not engaged and will not engage in any business other than the ownership,

management and operation of the Property,
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(c) will not enter i?into any contract or agreement with any general partner,
principal, member or affiliate of Mongagor or any affiliate of any such general partner, principal,
or member of Mortgagor, except upon terms and conditions that are intrinsically fair and
substantially similar to those that &vould be available on an arms-length basis with third parties

other than an affiliate; L

(d) has not incurre(% and will not incur any debt, secured or unsecured, direct or
contingent (including guaranteeing any obligation), other than (i) the secured indebtedness, (ii)
trade payables or accrued expense:é incurred in the ordinary course of business of operating the
Property; no debt whatsoever may jbe secured (senior, subordinate or pari passu) by the Property,

and (iii) existing junior mortgage debt of which Lender is aware;

(¢ has not made and will not make any loans or advances to any third party
(including any gencra. partner, principal, member or affiliate of Mortgagor, or any guarantor);

(f) 1is ana will be solvent and pay its debts from its assets as the same shall

become due;

(g) will use all coni zicially reasonable efforts to do or cause to be done and will
do all things necessary to preserve its existence and corporate, limited liability company and
partnership formalities (as applicable), aiid will not, nor will any partner, limited or general, or
member or shareholder thereof, ar‘fnend, modifyior otherwise change its partnership certificate,
partnership agreement, certificate 1 or articles of ‘ncorporation or organization, or by-laws or
operating agreement or regulations, in a manner (which adversely affects Mortgagor’s, or any
such partner’s, member’s or shareholders’s existcpce as a single-purpose, single-asset
“bankruptcy remote” entity; i

(h) will conduct and‘ operate its business as presexitiy conducted and operated;

(1) will maintain bdoks and records and bank account; senarate from those of its
affiliates, including its general part?ers, principals and members;
|
() will be, and at all times will hold itself out to the public’as,.4 legal entity
separate and distinct from any other entity (including any general partner, princiyal, member or
affiliate); |

(k) will file its own tax returns;
() will maintain “adequate capital for the normal obligations reasonably

foreseeable in a business of its size and character and in light of its contemplated business
operations; |
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(m) will not, nor will any shareholder, partner, member or affiliate, voluntarily
seek the dissolution or winding up, in whole or in part, of Mortgagor;

(n) will not enter into any transaction of merger or consolidation, or acquire by
purchase or otherwise all or substantially all of the business or assets of, or any stock or
beneficial ownership of, any entity;

(o) will not commiﬁgle the funds and other assets of Mortgagor with those of any
general partner, principal, member or affiliate, or any other person;

(p) has and will maintain its assets in such a manner that it is not costly or
difficult t0 sceregate, ascertain or identify its individual assets from those of any affiliate or any
other persor;

(qQ) ased all commercially reasonable efforts at all times since its formation to
observe all legal and customary formalities regarding its formation and will continue to observe
all legal and customary-{ormalities;

(r) does not and will not hold itself out to be responsible for the debts or
obligations of any other person;

(s) upon the commencem¢ it of a voluntary or involuntary bankruptcy proceeding
by or against Mortgagor, Mortgagor shall ngt sesk a supplemental stay or otherwise pursuant to
11 US.C. 105 or any other provision of thie” Zct, or any other debtor relief law (whether
statutory, common law, case law, or otherwise) of anv jurisdiction whatsoever, now or hereafter
in effect, which may be or become applicable, to stay; isterdict, condition, reduce or inhibit the
ability of Mortgagee to enforce any rights of Mortgagee 2gainst any guarantor or indemnitor of
the secured obligations or any other party liable with respect thereto by virtue of any indemnity,
guaranty or otherwise.

1.33. Litigation. Mortgagor will give prompt written notice to Mortgagee of any
litigation or governmental proceedings pending or threatened (in wiiling) against Mortgagor
which might have a Material Adverse Effect.

1.34. ERISA. (a) Mortgagor shall not engage in any transaction which would cause
any obligation, or action taken or to be taken, hereunder (or the exercise by Mortgazes of any of
its rights under the Note, this Mortgage or any of the other Loan Documents) to be a non-exempt
(under a statutory or administrative class exemption) prohibited transaction under ERISA.

(b) Mortgagor shall indemnify Mortgagee and defend and hold Mortgagee
harmless from and against all civil penalties, excise taxes, or other loss, cost damage and expense
(including, without limitation, reasonable attorneys’ fees and disbursements and costs incurred in
the investigation, defense and settlement of claims and losses incurred in correcting any
prohibited transaction or in the sale of a prohibited loan, and in obtaining any individual
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prohibited transaction exemption under ERISA that may be required, in Mortgagee’s sole
discretion) that Mortgagee may incur, directly or indirectly, as a result of a default under this
Section. This indemnity shall survive any termination, satisfaction or foreclosure of this
Mortgage.

1.35. Conflicting Provisions. In the event of a conflict between the provisions of this
Mortgage or the Note and those of the Loan Agreement (including without limitation provisions
relating to notice or waiver thereof) those of the Loan Agreement shall govern and prevail over
those of this Mortgage and the Note.

ARTICLE II
EVENTS OF DEFAULT

2.1 Events.of Default. The declaration of any of the following events shall be an
Event of Default hereurder:

(a) Mortgageraails to make any payment under the Note when due, subject to any
notice requirements and grace anc cure period set forth therein.

(b) Mortgagor fails'to” punctually perform any covenant, agreement, obligation,
term or condition hereof which requires payment of any money to Mortgagee (except those
regarding payments to be made under tke Llote, which failure is subject to any notice
requirements and grace and cure periods set forti 11 the Note).

(c) Mortgagor fails to provide insurarncs zs required by Section 1.4 hereof or fails
to perform any covenant, agreement obligation, term or-condition set forth in Section 1.16 or
Section 1.30 hereof. |

(d) Mortgagor fails to perform any other covenant; 2gisement, obligation, term or
condition set forth herein other thfin those otherwise described in tus_ Section 2.1 and, to the
extent such failure or default is susceptible of being cured, the continance of such failure or
default for thirty (30) days after written notice thereof from Mortgagee to Mo tgagor; provided,
however, that if such default is susceptible of cure but such cure cannot be accoriplished with
reasonable diligence within said period of time, and if Mortgagor commences to_cure such
default promptly after receipt of notice thereof from Mortgagee, and thereafter prosccutes the
curing of such default with reasonable diligence, such period of time shall be extended for such
period of time as may be necessary to cure such default with reasonable diligence, but not to
exceed an additional ninety (90) days.

(e) Any representation or warranty made herein, in or in connection with any
application or commitment relating to the loan evidenced by the Note, or in any of the other
Loan Documents to Mortgagee by Mortgagor, by any principal or general partner in Mortgagor
or by any indemnitor or guarantor under any indemnity or guaranty executed in connection with
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the loan secured hereby is determined by Mortgagee to have been false or misleading in any
material respect at the time made. |
“

(f) There shall be a sale, conveyance, disposition, alienation, hypothecation,
leasing, assignment, pledge, morﬁgage, granting of a security interest in or other transfer or
further encumbrancing of the Property, Mortgagor or its owners, or any portion thereof or any
interest therein, in violation of Section 1.13 hereof. Notwithstanding the foregoing to the
contrary the existence of the Eqﬁity Financing (as defined in Section 1.32(d)) shall not be a
violation or create a default or an Event of Default of this Mortgage, the Note or any of the other
Loan Documents.

(g) A default occurs under the Loan Agreement or any of the other Loan
Documents “wiiich has not been| cured within any applicable grace or cure period therein
provided. ‘

(h) Mor‘gagor, any principal, general partner or managing member (as applicable)
in Mortgagor or any “itdemnitor for guarantor under any indemnity or guaranty executed in
connection with the loan sécurzd hereby becomes insolvent, or shall make a transfer in fraud of
creditors, or shall make an assiénvnent for the benefit of creditors, shall file a petition in
bankruptcy, shall voluntarily be adiudicated insolvent or bankrupt or shall admit in writing the"
inability to pay debts as they matu:“re, sna’l netition or apply to any tribunal for or shall consent to
or shall not contest the appointment or a receiver, trustee, custodian or similar officer for
Mortgagor, for any such principial, genera: pertner or managing member (as applicable) of
Mortgagor or for any such indemnitor or guafantor or for a substantial part of the assets of
Mortgagor, of any such principal or general partrier‘of Mortgagor or of any such indemnitor or
guarantor, or shall commence ali‘ly case, proceeding 4r other action under any bankruptcy,
reorganization, arrangement, readjustment or debt, dissolixtion or liquidation law or statute of any
jurisdiction, whether now or hereaﬁer in effect.

(i) A petition (“Pétition”) is filed or any case, riozeeding or other action is
commenced against Mortgagor, against any principal, general parfnar or managing member of
Mortgagor or against any indemnitor or guarantor under any indemnity-or gnaranty executed in
connection with the loan secured hereby seeking to have an order for relicf entered against it as
debtor or seeking reorganization, arrangement, adjustment, liquidatio:, dissolution or
composition of it or its debts or c:)ther relief under any law relating to bankruptcy, insolvency,
arrangement, reorganization, receivership or other debtor relief under any law or statute of any
jurisdiction, whether now or herehfter in effect, or a court of competent jurisdiction enters an
order for relief against MoﬂgagQr, against any principal or general partner of Mortgagor or
against any indemnitor or guarantor under any indemnity or guaranty executed in connection
with the loan secured hereby, as debtor, or an order, judgment or decree is entered appointing,
with or without the consent of Md‘rtgagor of any such principal or general partner of Mortgagor
or of any such indemnitor or guarantor, a receiver, trustee, custodian or similar officer for
Mortgagor, for any such principal or general partner of Mortgagor or for any such indemnitor or
guarantor, or for any substantial pqrt of any of the properties of Mortgagor, of any such principal,
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general partner or managing memper of Mortgagor or of any such indemnitor or guarantor, and if
any such event shall occur, such|petition, case, proceeding, action, order, judgment or decree
shall not be dismissed within ninety (90) days after being commenced.

!

(J) Mortgagor soliéits or aids the solicitation of the filing of any Petition against
Mortgagor including, without limitation: (i) providing information regarding the identity of
creditors or the nature of creditors’ claims to any third party unless compelled to do so by order
of a court of competent jurisdicti@n or by regulation promulgated by a governmental agency; or
(ii) paying the legal fees or expenses of any creditor of or interest holder in Mortgagor with
respect to any matter whatsoever. |

(k) The Property or any part thereof shall be taken on execution or other process
of law in ariy action against Mortgagor.

(I) ‘Mortgagor abandons all or a portion of the Property for a continuous period of
thirty (30) days after receipt of written notice.
1:
(m) The holder 41 any lien or security interest on the Property (without implying
the consent of Mortgagee to the < existence or creation of any such lien or security interest),
whether superior or subordinate to-thiz Mortgage or any of the other Loan Documents, declares a

default and such default is not cu‘,reu within any applicable grace or cure period set forth in the

applicable document or such ﬁolder mnstitutes foreclosure or other proceedings for the
enforcement of its remedies therednder.
|

(n) The Property, or any part theredf;is subjected to actual or threatened waste or
to removal, demolition or matenal alteration so {hai ihe value of the Property is materially
diminished thereby and Mortgagee determines (in its subjective determination) that it is not
adequately protected from any los§, damage or risk associated therewith.

(o) Any dissolutio‘p, termination, partial or compisie liquidation, merger or
consolidation of Mortgagor, any of its principals, members, or general partners without the prior
written consent of Mortgagee.

ARTICLE IIL.
REMEDIES

3.1 Remedies Available‘ If there shall occur an Event of Default under this Mortgage,
and such Event of Default has not been cured within any applicable grace or cure period, then
this Mortgage is subject to foreclosure as provided by law and Mortgagee may, at its option and
by or through a trustee, nominee, | assignee or otherwise, to the fullest extent permitted by law,
exercise any or all of the followmg rights, remedies and recourses, either successively or
concurrently. |
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(a) Acceleration. Accelerate the maturity date of the Note and declare any or all
of the indebtedness secured hereby to be immediately due and payable without any presentment,
demand, protest, notice or action of any kind whatever (each of which is hereby expressly
waived by Mortgagor), whereupon the same shall become immediately due and payable. Upon
any such acceleration, payment of such accelerated amount shall constitute a prepayment of the
principal balance of the Note andtany applicable prepayment fee provided for in the Note shall
then be immediately due and payable

(b) Entry on the Propertv Without in any way curing or waiving any default of
Mortgagor, either in person, by agent or by court-appointed receiver, with or without bringing
any action.or proceeding, or by|a receiver appointed by a court and without regard to the
adequacy ofats security, enter upon and take possession of the Property, or any part thereof, in its
own name, witiput force or with such force as is permitted by law and without notice or process
or with such notice or process as 1s requlred by law unless such notice and process is waivable,
in which case Mo/tgagor hereby Walves such notice and process, and do any and all acts and
perform any and all work wh1ch\ may be desirable or necessary in Mortgagee’s judgment to
complete any unfinished construction on the Real Estate, to preserve and/or enhance the value,
marketability or rentability .1 tne Property, to increase the income therefrom, to manage and
operate the Property or to prots ct the security hereof and all sums expended by Mortgagee
therefor, together with interest thbu oiy at the Default Interest Rate (as defined in the Note), shall
be immediately due and payable to Moitgagee by Mortgagor on demand and shall be secured
hereby and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the Note. t

(c) Collect Rents and Profits. With . without taking possession of the Property,
sue for or otherwise collect the Rents and Profits, including those past due and unpaid, and apply
the same, less costs and expenses of operation and col’ection, including reasonable attorney’s
fees, upon any indebtedness secured hereby, all in such order as Mortgagee in its discretion may
determine. |

(d) Appointment of Receiver. Upon, or at any time prior.or after instituting any
judicial foreclosure or 1nst1tut1ng any other foreclosure of the liens and. security interests
provided for herein or any other legal proceedings hereunder, make application, ex-parte, to a
court of competent jurisdiction for appointment of a receiver for all or any part'of the Property,
as a matter of strict right and without notice to Mortgagor and without regard to the adequacy of
the Property for the repayment of the indebtedness secured hereby or the solvency of Mortgagor
or any person or persons liable for the payment of the indebtedness secured hereby, and
Mortgagor does hereby 1rrevocably consent to such appointment, waives any and all notices of
and defenses to such appointment and agrees not to oppose any application therefor by
Mortgagee, but nothing herein 1s to be construed to deprive Mortgagee of any other right,
remedy or privilege Mortgagee may now have under the law to have a receiver appeinted,
provided, however, that the appomtment of such receiver, trustee or other appointee by virtue of
any court order, statute or regulatlon shall not impair or in any manner prejudice the rights of
Mortgagee to receive payment of the Rents and Profits pursuant to other terms and provisions of
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this Mortgage or the Assignment.§ Any such receiver shall have all of the usual powers and
duties of receivers in similar cases,k including, without limitation, the full power to hold, develop,
rent, lease, manage, maintain, operate and otherwise use or permit the use of the Property upon
such terms and conditions as said receiver may deem to be prudent and reasonable under the
circumstances as more fully set forth in Section 3.3 below. Such receivership shall, at the option
of Mortgagee, continue until full payment of all of the indebtedness secured hereby or until title
to the Property shall have passed| by foreclosure sale under this Mortgage or deed in lieu of
foreclosure. ‘

(e) Foreclosure. Immedrately commence an action to foreclose this Mortgage or
to spec1ﬁc9‘1y enforce its provrslons or any of the indebtedness secured hereby pursuant to the
statutes i1 such case made and prov1ded and sell the Property or cause the Property to be sold in
accordance wiitthe requirements. and procedures provided by said statutes in a single parcel or
in several parcels 2t the option of Mongagee In the event foreclosure proceedings are filed by
Mortgagee, all expenses incident ‘to such proceeding, including, but not limited to, attorneys’
fees and costs, shall be‘paid by Mortgagor and secured by this Mortgage and by all of the other
Loan Documents secuiing all or}any part of the indebtedness evidenced by the Note. The
secured indebtedness and ali Jmer obligations secured by this Mortgage, including, without
limitation, interest at the Default/] L‘m erest Rate, any prepayment charge, fee or premium required
to be paid under the Note in orderto-prepay principal (to the extent permitted by applicable law),
reasonable attorneys’ fees and an}‘/ otter amounts due and unpaid to Mortgagee under the Loan
Documents, may be bid by Mortgagee 11 (e event of a foreclosure sale hereunder. In the event
of a judicial sale pursuant to a foréclosure dicres, it is understood and agreed that Mortgagee or
its assigns may become the purchaser of the Pfoperty or any part thereof. Mortgagee may, by
following the procedures and satlsfylng the requirerients prescribed by law, foreclose on only a
portion of the Property and, in s‘uch event, said forcelosure shall not affect the lien of this
Mortgage on the remaining portron of the Property not foraclosed.

“

() Judicial Rernedies Proceed by suit or suits; 2t law or in equity, instituted by
Mortgagee to foreclose the liens and security interests of this Mottgage as against all or any part
of the Property, and to have all or any part of the Property sold under the judgment or decree of a
court of competent jurisdiction. In the event of a ]udICIal sale pursuant to a foreclosure decree, it
is understood and agreed that Mortgagee or its assigns may become (the’ purchaser of the
Property. This remedy shall be cumulative of any other non- -judicial remed:cs available to the
Mortgagee with respect to the Loan Documents. Proceeding with the request or receiving a
judgment for legal relief shall not be or be deemed to be an election of remedi¢s-or bar any

available non-judicial remedy of the Mortgagee.

(g) Other. Exercise any other right or remedy available hereunder, under any of
the other Loan Documents or at law or in equity.

32, Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Mortgage shall be applied to the extent funds are so available to the following
items in such order as Mortgagee 1 in its discretion may determine:

-38 -




- 0515802140 Page: 39 of 49

UNOFFICIAL COPY

(a) To payment of the costs, expenses and fees of taking possession of the
Property, and of holding, operating, maintaining, using, leasing, repairing, improving, marketing
and selling the same and of otherwise enforcing Mortgagee’s right and remedies hereunder and
under the other Loan Documents, including, but not limited to, receivers’ fees, court costs,
attorneys’, accountants’, appraisers’, managers’ and other professional fees, title charges and
transfer taxes. |

(b) To payment of all sums expended by Mortgagee under the terms of any of the
Loan Documents and not yet repaid, together with interest on such sums at the Default Interest
Rate.

(¢} To payment of the secured indebtedness and all other obligations secured by
this Mortgage, ‘ic'uding, without limitation, interest at the Default Interest Rate, in any order
that Mortgagee chooses in its sole discretion.

(d) Theremainder, if any, of such funds shall be disbursed to Mortgagor or to the

person or persons legally enti1£d thereto.

|

3.3.  Right and Authorliﬂy' ot Receiver or Mortgagee in the Event of Default; Power of
Attorney. Upon the occurrence of ani &vent of Default hereunder, which Event of Default is not
cured within any applicable grace or curc seriod, and entry upon the Property pursuant to Section
3.1(b) hereof or appointment of a receiver pursuant to Section 3.1(d) hereof, and under such
terms and conditions as may be prudent and reascnable under the circumstances in Mortgagee’s
or the receiver’s sole discretion, all at Mortgagor’s expense, Mortgagee or said receiver, or such
other persons or entities as they shall hire, direct or €ngage, as the case may be, may do or permit
one or more of the following, successively or concurrenily: (a) enter upon and take possession
and control of any and all of the Property; (b) take and maintain possession of all documents,
books, records, papers and accounts relating to the Property, {¢) exclude Mortgagor and its
agents, servants and employees wholly from the Property; (d) marage and operate the Property;
(e) preserve and maintain the Property, (f) make repairs and alterations to the Property;
(g) complete any construction or repair of the Improvements, with such changes, additions or
modifications of the plans and specifications or intended disposition. and use of the
Improvements as Mortgagee may in its sole discretion deem appropriate or desirabie to place the
Property in such condition as will, in Mortgagee’s sole discretion, make it or aay nart thereof
readily marketable or rentable; (h) conduct a marketing or leasing program with respect to the
Property, or employ a marketing or leasing agent or agents to do so, directed to the leasing or
sale of the Property under such terms and conditions as Mortgagee may in its sole discretion
deem appropriate or desirable; (i) employ such contractors, subcontractors, materialmen,
architects, engineers, consultants, managers, brokers, marketing agents, or other employees,
agents, independent contractors or professionals, as Mortgagee may in its sole discretion deem
appropriate or desirable to implement and effectuate the rights and powers herein granted; (j)
execute and deliver, in the name {)f Mortgagee as attorney-in-fact and agent of Mortgagor or in
its own name as Mortgagee, such ‘documents and instruments as are necessary or appropriate to
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consummate authorized transactions; (k) enter into such leases, whether of real or personal
property, or tenancy agreements, under such terms and conditions as Mortgagee may in its sole
discretion deem appropriate or desirable; (1) collect and receive the Rents and Profits from the
Property; (m) eject tenants or repossess personal property, as provided by law, for breaches of
the conditions of their leases or other agreements; (n) sue for unpaid Rents and Profits,
payments, income or proceeds in the name of Mortgagor or Mortgagee; (0) maintain actions in
forcible entry and detainer, ejectment for possession and actions in distress for rent; (p)
compromise or give acquittance for Rents and Profits, payments, income or proceeds that may
become due; (q) delegate or assign any and all rights and powers given to Mortgagee by this
Mortgage; and (r) do any acts which Mortgagee in its sole discretion deems appropriate or
desirable to.protect the security hereof and use such measures, legal or equitable, as Mortgagee
may in {ts-sole discretion deem' appropriate or desirable to implement and effectuate the
provisions of tiiis Mortgage. This Mortgage shall constitute a direction to and full authority to
any lessee, or otier third party who has heretofore dealt or contracted or may hereafter deal or
contract with Mor{ge2or or Mortgagee, at the request of Mortgagee, to pay all amounts owing
under any lease, coniract; concession, license or other agreement to Mortgagee without proof of
the default relied upon.” Anv such lessee or third party is hereby irrevocably authorized to rely
upon and comply with (and-shall be fully protected by Mortgagor in so doing) any request,
notice or demand by Mortgagee for the payment to Mortgagee of any Rents and Profits or other
sums which may be or thereaftei-bccome due under its lease, contract, concession, license or
other agreement, or for the performaic: of any undertakings under any such lease, contract,
concession, license or other agreement, aad shall have no right or duty to inquire whether any
default under this Mortgage or under any ofithe ‘other Loan Documents has actually occurred or
is then existing. Any money advanced by Mor'gazee in connection with any action taken under
this Section 3.3, together with interest thereon 4t {he Default Interest Rate from the date of
making such advancement by Mortgagee until actualiv'paid by Mortgagor, shall be a demand
obligation owing by Mortgagor to Mortgagee and shal-be secured by this Mortgage and by
every other instrument securing the'secured indebtedness.

3.4, Occupancy After Foreclosure. In the event there is”a foreclosure sale hereunder
and at the time of such sale, Mortgagor or Mortgagor’s representatives, Successors or assigns, or
any other persons claiming any interest in the Property by, through or wader Mortgagor (except
tenants of space in the Improvements subject to leases entered into prior to thz date hereof), are
occupying or using the Property, or any part thereof, then, to the extent ‘nst. prohibited by
applicable law, each and all shall, at the option of Mortgagee or the purchaser at sach sale, as the
case may be, immediately become the tenant of the purchaser at such sale, which ietiancy shall
be a tenancy from day-to-day, terminable at the will of either landlord or tenant, at a reasonable
rental per day based upon the value of the Property occupied or used, such rental to be due daily
to the purchaser. Further, to the extent permitted by applicable law, in the event the tenant fails
to surrender possession of the Property upon the termination of such tenancy, the purchaser shall
be entitled to institute and maintain an action for unlawful detainer of the Property in the
appropriate court of the county in which the Real Estate is located.
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3.5. Notice to Account Debtors. Mortgagee may, at any time after an Event of Default
hereunder, which default is not eured within any applicable grace or cure period, notify the
account debtors and obligors of | \any accounts, chattel paper, negotiable instruments or other
evidences of indebtedness to Mortgagor included in the Property to pay Mortgagee directly.
Mortgagor shall at any time or from time to time upon the request of Mortgagee provide to
Mortgagee a current list of all such account debtors and obligors and their addresses.

h

3.6. Cumulative Remedies All remedies contained in this Mortgage are cumulative
and Mortgagee shall also have all other remedies provided at law and in equity or in any other
Loan Documents. Such remedies ‘may be pursued separately, successively or concurrently at the
sole subjerflve direction of Mortgagee and may be exercised in any order and as often as
occasion therefor shall arise. No ‘act of Mortgagee shall be construed as an election to proceed
under any particular provisions of this Mortgage to the exclusion of any other provision of this
Mortgage or as.anelection of remedres to the exclusion of any other remedy which may then or
thereafter be availavle to Moﬂgagee No delay or failure by Mortgagee to exercise any right or
remedy under this Morgage shall be construed to be a waiver of that right or remedy or of any
default hereunder. Mgitgagee may exercise any one or more of its rights and remedies at its

option without regard to the.adx qdacy of its security.

3.7. Payment of Expe scs,  Mortgagor shall pay on demand all of Mortgagee’s
expenses reasonably incurred in any erforts to enforce any terms of this Mortgage, whether or
not any lawsuit is filed and whether Crnot foreclosure is commenced but not completed,
including, but not limited to, reasonable legl fees and disbursements, foreclosure costs and title
charges, together with interest thereon fromt and after the date incurred by Mortgagee until
actually paid by Mortgagor at the Default Interest Rate, and the same shall be secured by this
Mortgage and by all of the other|Loan Documents securing all or any part of the indebtedness
evidenced by the Note. !

\

3.8  Future Advances. It is agreed that any additioiizi sum or sums advanced by the
then holder of the Note secured hereby to or for the benefit of the p{ortgagor, whether such
advances are obligatory or are made at the option of the Mortgagee, ¢r otherwise, at any time
within ten (10) years from the date of this Mortgage, or within such lesser period of time as may
be provided hereafter by law as a prerequlsrte for the sufficiency of actual hotice or record notice
of the optional future and addrtrorral advances as against the rights of creditors'or subsequent
‘purchasers for valuable consideration, with interest thereon at the rate agreed upori at the time of
each additional loan or advance, shall be equally secured and have the same priority as the
original indebtedness and be subJect to all of the terms and provisions of this Mortgage, whether
or not such additional loan or advance is evidenced by a Note of the Mortgagor and whether or
not identified by a recital that is secured by this Mortgage; provided, however, that the aggregate
amount of the principal 1ndebtednhss outstanding and so secured any one time shall not exceed
two (2) times the original prmcrpal amount of the Note plus interest and disbursements made for
the payment of taxes, levies or 1nsurance on the property covered by this Mortgage and provided
further that it is understood and agreed that this future advance provision shall not be construed

to obligate the Mortgagee to make any such additional loans or advances. Nothing herein shall
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obligate the Mortgagee to loan the Mortgagor at any one time a sum in excess of the face amount
of the Note. It is further agreed that any additional Note executed and delivered under this future
advance provision shall be included in the word “Note” wherever it appears in the context of this
Mortgage.

1‘ ARTICLE IV.
MISCELLANEOUS TERMS AND CONDITIONS

4.1. Time of Essence. Time is of the essence with respect to all provisions of this
Mortgage.

4.2 ~Pelease Upon Payment and Discharge of Mortgagor’s Obligations; Partial
Release. Mortgagie shall release this Mortgage and the lien thereof by proper instrument upon
payment and disckarge of all indebtedness secured hereby, including payment of reasonable
expenses incurred by Mcrtgagee in connection with the execution of such release. If applicable,
Mortgagee shall also issde partial releases of the lien of this Mortgage in accordance with and
subject to the terms and coinditons contained in the Loan Documents. Any such partial release
shall not impair in any manner tk< validity or priority of this Mortgage on the portion of the
Property or the security remaining; nor release the personal liability or any person, persons or
entity obligated to pay any indebtediiess secured hereby, for the full amount of the indebtedness
remaining unpaid.

4.3. Certain Rights of Mortgagee. /Without affecting Mortgagor’s liability for the
payment of any of the indebtedness secured herebv, Mortgagee may from time to time and
without notice to Mortgagor: (a) release any person Latle for the payment of the indebtedness
secured hereby; (b) extend or modify the terms of pavment of the indebtedness secured hereby;
(c) accept additional real or personal property of any kind &s_security or alter, substitute or
release any property securing the indebtedness secured hereey; (d) recover any part of the
Property; (€) consent in writing to|the making of any subdivision xiap or plat thereof; (f) join in
granting any easement therein; or (g) join in any extension agreern:nt_of this Mortgage or any
agreement subordinating the lien hereof.

4.4. Notices. All notices, demands, requests or other communicaiieuns to be sent by
one party to the other hereunder or required by law shall be in writing and sha’i te deemed to
have been validly given or served by delivery of the same in person to the intended addressee, or
by depositing the same with Federal Express or another reputable private courier service for next
business day delivery, or by depositing the same in the United States mail, postage prepaid,
registered or certified mail, return receipt requested, in any event addressed to the intended
addressee at its address set forth on the first page of this Mortgage or at such other address as
may be designated by such party as herein provided. All notices, demands and requests shall be
effective upon such personal delivery, or one (1) business day after being deposited with the
private courier service, or three (3) business days after being deposited in the United States mail
as required above. Rejection or other refusal to accept or the inability to deliver because of
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changed address of which no notrcfe was given as herein required shall be deemed to be receipt of
the notice, demand or request sent. All initial notice addresses are as set forth in the Loan
Agreement. By giving to the other party hereto at least ten (10) days’ prior written notice thereof
in accordance with the provisions hereof the parties hereto shall have the right from time to time
to change their respective address?es and each shall have the right to specify as its address any
other address within the United Stz%ltes of America.
I

4.5.  Successors and A%signs The terms, provisions, indemnities, covenants and
conditions hereof shall be bmdlng upon Mortgagor and the successors and assigns of Mortgagor,
including all successors in interest in and to all or any part of the Property, and shall inure to the
benefit of Mortgagee, and its succhssors and assigns and shall constitute covenants running with
the land:” If Mortgagor consists ijof more than one person or entity, each will be jointly and
severally liablcio perform the obli“gations of Mortgagor.

46. Sevewbility. A determination that any provision of this Mortgage is
unenforceable or invalid shall not ;affect the enforceability or validity of any other provision.

4.7. Gender. Withipihis Mortgage, words of any gender shall be held and construed
to include any other gender, and vvcrds in the singular shall be held and construed to include the
plural, and vice versa, unless the cor text otherwise requires.

48. Waiver; Discontinuance o1 Proceedings. Mortgagee may waive any single default
by Mortgagor hereunder without walvmg any other prior or subsequent default, and may remedy
any default by Mortgagor hereunder without waiving the default remedied. Neither the failure or
delay by Mortgagee in exercising, any right, power or remedy upon any default by Mortgagor
hereunder shall be construed as a waiver of such defav!t or as a waiver of the right to exercise
any such right, power or remedy at a later date. No sirgle or partial exercise by Mortgagee of
any right, power or remedy hereunder shall exhaust the same or shall preclude any other or
further exercise thereof, and every such right, power or remerv-hereunder may be exercised at
any time and from time to time. No modification or waiver of any provision hereof nor consent
to any departure by Mortgagor therefrom shall in any event be effective unless the same shall be
in writing and signed by Mortgagee and then such waiver or consent shall be effective only in
the specific instance and for the specrﬁc purpose given. No notice to nor Jerrand on Mortgagor
in any case shall of itself entitle Mortgagor to any other or further notice or demand in similar or
other circumstances. Acceptance by Mortgagee of any payment in an amourt ‘ess than the
amount then due on any of the secured indebtedness shall be deemed an acceptance on account
only and shall not in any way affect the existence of a default hereunder.

4.9.  Section Headings. | “ 'The headings of the sections and paragraphs of this Mortgage

are for convenience of reference &nly, are not to be considered a part hereof and shall not limit or

otherwise affect any of the terms hereof

4.10  Governing Law. Thrs Mortgage will be governed by and construed in accordance
with the laws of the State of Illmors provided that to the extent that any of such laws may now
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or hereafter be preempted by Federal law, in which case such Federal law shall so govern and be
controlling.

4.11. Counting of Days. The term “days” when used herein shall mean calendar days.
If any time period ends on a Saturday, Sunday or holiday officially recognized by the state
within which the Real Estate is located, the period shall be deemed to end on the next succeeding
business day. The term “business day” or “Business Day” when used herein shall mean a
weekday, Monday through Friday, except a legal holiday or a day on which banking institutions
in New York, New York are authorized by law to be closed.

4.12. Application of the Proceeds of the Note. To the extent that proceeds of the Note
are used 0 pay indebtedness secured by any outstanding lien, security interest, charge or prior
encumbrance ~against the Propefty, such proceeds have been advanced by Mortgagee at
Mortgagor’s reqaest and Mortgagee shall be subrogated to any and all rights, security interests
and liens owned b’/ any owner or holder of such outstanding liens, security interests, charges or
encumbrances, irrespesitve of whether said liens, security interests, charges or encumbrances are
released.

4.13. Unsecured Portiono1 Indebtedness. If any part of the secured indebtedness cannot
be lawfully secured by this Mortgage or if any part of the Property cannot be lawfully subject to
the lien and security interest hereof 1o the full extent of such indebtedness, then all payments
made shall be applied on said indebteciicss first in discharge of that portion thereof which is
unsecured by this Mortgage. \‘

4.14. Cross Default. An Event of Defauit liereunder which has not been cured within

_any applicable grace or cure period shall be a default-and/or an Event of Default under each of

the other Loan Documents.

4.15. Interest After Sale. In the event the Property or any part thereof shall be sold
upon foreclosure as provided hereunder, to the extent permitted- by law, the sum for which the
same shall have been sold shall, for purposes of redemption (pursuant to the laws of the state in
which the Property is located), bear interest at the Default Interest Rate.

4.16. Construction of this Document. This document may be constried as a mortgage,
security deed, deed of trust, chattel mortgage, conveyance, assignment, security agreement,
pledge, financing statement, hypothecation or contract, or any one or more of the toregoing, in
order to fully effectuate the liens and security interests created hereby and the purposes and
agreements herein set forth.

4.17. No Merger. ltis the desire and intention of the parties hereto that this Mortgage
and the lien hereof do not merge in fee simple title to the Property.

4.18. Rights With Respect to Junior Encumbrances. Any person or entity purporting to
have or to take a junior mortgage or other lien upon the Property or any interest therein shall be

-44 -




0515802140 Page: 45 of 49

UNOFFICIAL COPY

subject to the rights of Mortgagee to amend, modify, increase, vary, alter or supplement this
Mortgage, the Note or any of the other Loan Documents and to extend the maturity date of the
indebtedness secured hereby and to increase the amount of the indebtedness secured hereby and
to waive or forebear the exercise of any of its rights and remedies hereunder or under any of the
other Loan Documents and to release any collateral or security for the indebtedness secured
hereby, in each and every case w1thout obtaining the consent of the holder of such junior lien and
without the lien or security 1nterest of this Mortgage losing its priority over the rights of any such
junior lien. |

4.19. Mortgagee May Flle Proofs of Claim. In the case of any receivership, insolvency,
bankruptcy..reorganization, arrangement adjustment, composition or other proceedings affecting
Mortgager o:_the principals or general partners in Mortgagor, or their respective creditors or
property, Mortgagee, to the extentwpenmtted by law, shall be entitled to file such proofs of claim
and other documents as may be necessary or advisable in order to have the claims of Mortgagee
allowed in such proesedings for the entire secured indebtedness at the date of the institution of
such proceedings and for any additional amount which may become due and payable by
Mortgagor hereunder aficr such date

|

4,20. After-Acquired Prgﬂp_cr_ty. All property acquired by Mortgagor after the date of
this Mortgage which by the terms o this Morigage shall be subject to the lien and the security
interest created hereby, shall immediat<iy upon the acquisition thereof by Mortgagor and without
further mortgage, conveyance or }fassigmuent become subject to the lien and security interest

created by this Mortgage. i

4.21. No Representation. ‘ By accepting delivery of any item required to be observed,
performed or fulfilled or to be given to Mortgagee puisuant to the Loan Documents, including,
but not limited to, any officer’s certlﬁcate balance shert;statement of profit and loss or other
financial statement, survey, appralsal or insurance policy, Mortgagee shall not be deemed to have
warranted, consented to, or afﬁrmed the sufficiency, legality, eitectiveness or legal effect of the
same, or of any term, provision or condition thereof, and such-azceptance of delivery thereof
shall not be or constitute any wananty, consent or affirmation with respert thereto by Mortgagee.

\

4.22. Counterparts. Th1s Mortgage may be executed in any nuinber of counterparts,
each of which shall be effective only upon delivery and thereafter shall be d¢enied an original,
and all of which shall be taken toibe one and the same instrument, for the same etfect as if all
parties hereto had signed the same signature page.

i

4.23. Recording and F111ng Mortgagor will cause the Loan Documents and all
amendments and supplements thereto and substitutions therefor to be recorded, filed, re-recorded
and re-filed in such manner and i 1n such places as Mortgagee shall reasonably request, and will
pay on demand all such recordmg,;ﬁhng, re-recording and re-filing taxes, fees and other charges.
Mortgagor shall reimburse Mortgagee or its servicing agent, for the costs incurred in obtaining a
tax service company to verify the status of payment of taxes and assessments on the Property.
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424, Entire Agreement and Modifications. This Mortgage and the other Loan
Documents contain the entire agreements between the parties and supersede any prior
agreements (oral or written), and may not be amended, revised, waived, discharged, released or
terminated orally but only by a written instrument or instruments executed by the party against
which enforcement of the amendment, revision, waiver, discharge, release or termination is
asserted.

4.25. Maximum Interest. The provisions of this Mortgage and of all agreements
between Mortgagor and Mortgagee, whether now existing or hereafter arising and whether
written or oral, are hereby expressly limited so that in no contingency or event whatsoever,
whether by reason of demand or acceleration of the maturity of the Note or otherwise, shall the
amount paidy or agreed to be paid (“Interest”), to Mortgagee for the use, forbearance or retention
of the money !vaned under the Note exceed the maximum amount permissible under applicable
law. If, from ary circumstance whatsoever, performance or fulfillment of any provision hereof
or of any agreem:=in! between Mortgagor and Mortgagee shall, at the time performance or
fulfillment of such prevision shall be due, exceed the limit for Interest prescribed by law or
otherwise transcend th¢ limit of validity prescribed by applicable law, then ipso facto the
obligation to be performied or fulfilled shall be reduced to such limit and if, from
any circumstance whatsoever, Martgagee shall ever receive anything of value deemed Interest by
applicable law in excess of the maximum lawful amount, an amount equal to any excessive
Interest shall be applied to the reduction of the principal balance owing under the Note in the
inverse order of its maturity (whether orisi then due) or at the option of Mortgagee be paid over
to Mortgagor, and not to the payment of Interest. All Interest (including any amounts or
payments deemed to be Interest) paid or agrecd to be paid to Mortgagee shall, to the extent
permitted by applicable law, be amortized, prorited. allocated and spread throughout the full
period until payment in full of the principal balancé ei the Note so that the Interest thereon for
such full period will not exceed the' maximum amount periitted by applicable law. This Section
4.25 will control all agreements between Mortgagor and Mortgazee.

4.26. Application of Default Interest Rate or Late Charge Not a Waiver. Application of
the Default Interest Rate or late charge shall not be deemed to constiute a waiver of any default
or any rights or remedies of Mortgagee under this Mortgage, any other Loan Document or
applicable legal requirements, or a consent to any extension of time for the payment or
performance of any obligation withirespect to which the Default Interest Rate 2y be invoked.

4.27. Further Stipulations.” NOT APPLICABLE.

4.28. Relationship of the Parties. The relationship between Mortgagor and Mortgagee
is that of a borrower and a lender only and neither of those parties is, nor shall it hold itself out to
be, the agent, employee, joint venturer or partner of the other party.

4.29. Fixture Filing. This Moﬂgage shall be effective from the date of its recording as a
financing statement filed as a fixture filing with respect to all goods constituting part of the
Property which are or are to become fixtures.
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“

4.30. Cooperation With Participants. Mortgagor covenants and agrees that in the event
Mortgagee decides to sell participations in the Loan, Mortgagor shall: (a) at Mortgagee’s request,
meet with representatives of the participants to discuss the business operations of the Property,
(b) permit Mortgagee or its representatives to provide related information to the participants; and
(c) cooperate with the reasonable requests of the participants in connection with all of the
foregoing.

[Signature page follows.]
|
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IN WITNESS WHEREOF‘, Mortgagor, intending to be legally bound hereby, has duly
executed this Construction Mortgage, Security Agreement and Fixture Financing Statement
under seal as of the day and year first above written.

MORTGAGOR:

1228 WEST MONROE STREET CORP.,
an Illinois corporation

Davi%b 1 Sident

By:

STATE OF ILLINOIS )
) SS
COUNTY OF COOK ) |

The undersigned, a Notary Public i1 and for said County, in the State aforesaid, does
hereby certify that David Dubin, President of 1228 West Monroe Street Corp., who is personally
known to me to be the same person whose narne’is subscribed to the foregoing instrument,
appeared before me this day in person and acknowledged that he signed and delivered the said
instrument as his own free and. voluntary act and es-ithe free and voluntary acts of said
corporation, for the uses and purposes therein set forth.

Given under my hand and notarial seal this 1¥ day of Junc, 2665.

(Y

e

Notary

; OPFICIAL SEAL

\‘ LINDA E KHAWSHABA

! Natary Public - State of lilinois
My Cammission Expires Dac. 23, 2007

356437.4
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EXHIBIT A
LEGAL DESCRIPTION

THAT PART OF BLOCK 3 IN CANAL TRUSTEE’S SUBDIVISION OF THE WEST
2 AND THE WEST 2 OF THE NORTHEAST Vs OF SECTION 17, TOWNSHIP 39
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED
AS FOLLOWS: COMMENCING AT A POINT 232 FEET WEST OF THE
SOUTHEAST CORNER OF SAID BLOCK 3, RUNNING FROM THENCE WEST 40
FEET; THENCE NORTH 189 FEET MORE OR LESS TO THE SOUTH LINE OF AN
ALLEY.18 FEET WIDE; THENCE EAST ALONG THE SOUTH LINE OF SAID
ALLE Y-ON A LINE PARALLEL WITH THE SOUTH LINE OF SAID BLOCK, 40
FEET; TEENCE SOUTH 189 FEET MORE OR LESS TO THE PLACE OF
BEGINNING, (EXCEPT THEREFROM THAT PORTION, IF ANY, FALLING
WITHIN THEEAST 27 % FEET OF LOT 11 IN ASSESSOR’S DIVISION OF BLOCK
3 OF CANAL TRUSTEE’S SUBDIVISION) IN COOK COUNTY, ILLINOIS;

ALSO

LOTS 18 AND 19 AND THZ EAST 6 FEET OF THE SOUTH 118 FEET OF
VACATED ALLEY WEST OF A®D ADJOINING SAID LOT 18 IN MCCORMICK’S
SUBDIVISION OF LOT 6 IN'THE ASSESSOR’S DIVISION OF BLOCK 3 IN THE
CANAL TRUSTEES’ SUBDIVISION CF THE WEST %, AND THE WEST 2 OF THE
NORTHEAST % OF SECTION 17, TOWNSHIP 39 NORTH, RANGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN CG0OK COUNTY, ILLINOIS;

ALSO |

LOTS 7, 8,9 AND 10 IN ASSESSOR’S DIVISION OF BLCCK 3 IN THE CANAL
TRUSTEES’ SUBDIVISION OF THE WEST 2 AND THE WEST 2 OF THE
NORTHEAST % OF SECTION 17, TOWNSHIP 39 NORTH, RaNGE 14, EAST OF
THE THIRD PRINCIPAL MERIDIAN, (EXCEPT FROM SAID PFEMISES ANY
PORTION TAKEN OR USED FOR ALLEY OR STREET PURPOSES AND ANY
PART FALLING IN THE EAST 272 FEET OF BLOCK 3 AFORESALD). iN.COOK
COUNTY, ILLINOIS.
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