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CONSTRUCTION MORTGAGE, SECURITY AGREEMENT AND \
FIXTURE FINANCING STATEMENT @

THIS CONSTRUCTION MORTGAGF, SECURITY AGREEMENT AND
FIXTURE FINANCING STATEMENT (this ‘Mortgage™) is made as of the 2™ day of June,

. 2005, between MORNINGSIDE MIDCO RESIDEN, TIAL, LLC, an Ilinois limited liability

s

company, (“Mortgagor”), having an address at c/o Moimingside Group, 223 West Erie Street, 3™
_Floor, Chicago, Illinois 60610, and MIDWEST BANK AiVi» TRUST COMPANY, an Illinois
banking corporation (“Mortgagee™), whose address is 500 West Chestnut Street, Hinsdale,
Illinois 60521.

WITNESSETH:

THAT FOR AND IN CONSIDERATION OF THE SUM OF TEN AND'NO/100
"DOLLARS ($10.00), AND OTHER VALUABLE CONSIDERATION, INCLURING THE
INDEBTEDNESS HEREIN RECITED AND THE TRUST HEREIN CREATED, THZ
RECEIPT AND SUFFICIENCY OF WHICH ARE HEREBY ACKNOWLEDGED,
MORTGAGOR HEREBY IRREVOCABLY MORTGAGES, WARRANTS, GRANTS,
BARGAINS, SELLS, CONVEYS, TRANSFERS, PLEDGES, SETS OVER AND ASSIGNS,
AND GRANTS A SECURITY INTEREST, TO AND IN FAVOR OF MORTGAGEE, ITS
SUCCESSORS AND ASSIGNS, all of the following described property, whether now owned or
hereafter acquired (collectively, the “Property™):

(A)  Allthat certain real property situated in the County of Cook, State of Illinois,
more particularly described on Exhibit A attached hereto and incorporated herein by this
reference (the “Real Estate”), together with all of the easements, rights, privileges, franchises,

-1-

Box 400-CTCC




- - 0516114286 Page: 2 of 51

UNOFFICIAL COPY

tenements, hereditaments and appurtenances now or hereafter thereunto belonging or in any way
appertaining and all of the estate, right, title, interest, claim and demand whatsoever of
Mortgagor therein or thereto, either at law or in equity, in possession or in expectancy, now or
hereafter acquired;

. (B)  All structures, buildings and improvements of every kind and description now or
at any time hereafter located or placed on the Real Estate (the “Improvements™);

(C)  All easements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, and other emblements now or hereafter located on the Real Estate or
under or above ire same or any part or parcel thereof, and all estates, rights, titles, interests,

‘tenements, herediiainents and appurtenances, reversions and remainders whatsoever, in any way
belonging, relating or inpertaining to the Property or any part thereof, or which hereafter shall in
any way belong, relate o: be appurtenant thereto, whether now owned or hereafter acquired by
Mortgagor;

(D) All furniture, furaisiings, fixtures, goods, equipment, inventory or personal a
property owned by Mortgagor and now or hereafter located on, attached to or used in or about
the Improvements, including, but not liraifzd to, all machines, engines, boilers, dynamos,
elevators, stokers, tanks, cabinets, awnings, screens, shades, blinds, carpets, draperies, lawn
mowers, and all appliances, plumbing, heating, air conditioning, lighting, ventilating,
refrigerating, disposal and incinerating equipmet.t, and all fixtures and appurtenances thereto,

“and such other goods and chattels and personal proper.yr owned by Mortgagor as are now or
hereafter used or furnished in operating the Improvemerits, or the activities conducted therein,
and all building materials and equipment hereafter situated 0 or about the Real Estate or
Improvements, and all warranties and guaranties relating theieto, 2nd all additions thereto and
substitutions and replacements therefor (exclusive of any of the 1aregoing owned or leased by
tenants of space in the Improvements);

(E)  All water, water courses, ditches, wells, reservoirs and drains and all water, ditch,
well, reservoir and drainage rights and powers which are appurtenant to, located on; under or
above or used in connection with the Real Estate or the Improvements, or any part thereof,

‘together (i) with all utilities, utility lines, utility commitments, utility capacity, capital eeovery
charges, impact fees and other fees paid in connection with same, (ii) reimbursements ox Sther
rights pertaining to utility or utility services provided to the Real Estate and/or Improvements

-and (iii) the present or future use or availability of waste water capacity, or other utility facilities
to the extent same pertain to or benefit the Real Estate and/or Improvements, including, without
limitation, all reservations of or commitments or letters covering any such use in the future,
whether now existing or hereafter created or acquired;

(F)  All minerals, crops, timber, trees, shrubs, flowers and landscaping features now or
hereafter located on, under or above the Real Estate;
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(G)  All cash funds, deposit accounts, business accounts and other rights and evidence
of rights to cash, now or hereafter held by Mortgagee pursuant to this Mortgage or any other of
- the Loan Documents (as hereinafter defined) including, without limitation, all funds now or
hereafter on deposit in the Reserves (as hereinafter defined);

(H)  All leases, licenses, tenancies, concessions and occupancy agreements of the Real

Estate or the Improvements now or hereafter entered into and all rents, royalties, issues, profits,
revenue, income and other benefits (collectively, the “Rents” or “Rents and Profits”) of the Real
Estate, the Improvements, or the fixtures or equipment, now or hereafter arising from the use or
enjoyment of 7! or any portion thereof or from any lease, license, tenancy, concession,
occupancy agrecment or other agreement pertaining thereto or arising from any of the Contracts

, (as hereinafter defin=d) or any of the General Intangibles (as hereinafter defined) and all cash or

- securities (the “Security Deposits™) that secure performance by the tenants, lessees or licensees,
as applicable, of their oblizations under any such leases, licenses, concessions or occupancy
agreements, whether said cash or securities are to be held until the expiration of the terms of said

 leases, licenses, concessions or secupancy agreements or applied to one or more of the
installments of rent coming due prior to the expiration of said terms, subject to, however, the
provisions contained in Section 1.11/of this Mortgage;

(I  All contracts and agreements acw or hereafter entered into covering any part of
the Real Estate or the Improvements (collectively. the “Contracts”) and all revenue, income and
other benefits thereof, including, without limitation, management agreements, service contracts,
‘maintenance contracts, equipment leases, personal preperty leases and any contracts or
documents relating to construction on any part of the Rsa! Fstate or the Improvements (including
plans, specifications, studies, drawings, surveys, tests, opesaung and other reports, bonds and
governmental approvals) or to the management or operation o1 any nart of the Real Estate or the
Improvements;

(J)  All present and future monetary deposits given to any public.or private utility
with respect to utility services furnished to any part of the Real Estate or tne ‘mprovements;

(K)  All present and future funds, accounts, instruments, accounts receivabie,
documents, causes of action, claims, general intangibles (including, without limitation;
trademarks, trade names, servicemarks and symbols now or hereafter used in connection «ith
any part of the Real Estate or the Improvements, all names by which the Real Estate or the
Improvements may be operated or known, all rights to carry on business under such names, and
all rights, interest and privileges which Mortgagor has or may have as developer or declarant
under any covenants, restrictions or declarations now or hereafter relating to the Real Estate or

.. the Improvements) and all notes or chattel paper now or hereafter arising from or by virtue of
' any transactions related to the Real Estate or the Improvements (collectively, the “General

Intangibles™);
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(L)  All water taps, sewer taps, certificates of occupancy, permits, special permits,
uses, licenses, franchises, certificates, consents, approvals and other rights and privileges now or
hereafter obtained in connection with the Real Estate or the Improvements and all present and
... future warranties and guaranties relating to the Improvements or to any equipment, fixtures, ‘

- furniture, furnishings, personal property or components of any of the foregoing now or hereafter
located or installed on the Real Estate or the Improvements;

(M)  All building materials, supplies and equipment now or hereafter placed on the
Real Estate or in the Improvements and all architectural renderings, models, drawings, plans,

- specifications, studies and data now or hereafter relating to the Real Estate or the Improvements;

(N)  Aliright, title and interest of Mortgagor in any insurance policies or binders now
or hereafter relating te the Property including any unearned premiums thereon, and in any
escrow funds or escrow agreements relating or created pursuant thereto or in connection
herewith;

(O)  All proceeds, prodncts, substitutions and accessions (including claims and
demands therefor) of the conversion/ voluntary or involuntary, of any of the foregoing into cash
or liquidated claims, including, without liraitation, proceeds of insurance and condemnation
awards; and

(P)  All other or greater rights and interests of every nature in the Real Estate or the
. Improvements and in the possession or use thereof and income therefrom, whether now owned
or hereafter acquired by Mortgagor.

FOR THE PURPOSE OF SECURING:

(1) The debt evidenced by that certain Construction Note (iich Construction Note,
together with any and all renewals, modifications, amendments, restatements; consolidations,
substitutions, replacements, and extensions thereof, is hereinafter referred to as the “Note” or the
“Construction Note”) of even date with this Mortgage, made by Mortgagor and payable to the
order of Mortgagee in the original principal amount of SIXTEEN MILLION SEVEN
HUNDRED SEVENTY SIX THOUSAND AND NO/100 DOLLARS ($16,776,000.03)(the
“Loan”); together with interest at a variable rate of Lender’s Prime Rate per annum as set tcrth in
the Note and having a maturity date of December 6, 2006, as may be extended pursuant to the
- Note and Loan Agreement, if at all. The Note has been issued under and subject to the
provisions of a Construction Loan Agreement between Mortgagor and Mortgagee of even date
herewith (the “Loan Agreement”);

(2)  The full and prompt payment and performance of all of the provisions,
agreements, covenants and obligations herein contained and contained in any other agreements,
documents or instruments now or hereafter evidencing, securing or otherwise relating to the
indebtedness evidenced by the Note (the Loan Agreement, the Note, this Mortgage, the
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Assignment of Leases and Rents of even date herein between Mortgagor and Mortgagee, and
~such other agreements, documents and instruments, together with any and all renewals,
modifications, amendments, restatements, consolidations, substitutions, replacements, and
extensions and modifications thereof, are hereinafter collectively referred to as the “Loan
Documents™) and the payment of all other sums therein covenanted to be paid, including, without
limitation, any yield maintenance premium;

(3)  Any and all future or additional advances (whether or not obligatory) made by

. Mortgagee under the Note and/or to protect or preserve the Property, or the lien or security

interest created hereby on the Property, or for taxes, assessments or insurance premiums as
hereinafter providad or for performance of any of Mortgagor's obligations hereunder or under the
other Loan Docunients or for any other purpose provided herein or in the other Loan Documents
(whether or not the «rizinal Mortgagor remains the owner of the Property at the time of such

., .advances), together wiih interest thereon at the Default Interest Rate (as defined in the Note); and

(4)  Any and all other indebtedness now owing or which may hereafter be owing by
. Mortgagor to Mortgagee pursuauii to the Loan Documents, however and whenever incurred or
evidenced, whether express or implied, direct or indirect, absolute or contingent, or due or to
become due, and all renewals, modificatiors. amendments, restatements, consolidations,
substitutions, replacements and extensions thréof.

... (All of the sums referred to in Paragraphs (1) thrcugh (4) above are herein sometimes referred to

as the “secured indebtedness” or the “indebtedness secyred hereby™). The principal amount of
the indebtedness secured hereby shall not exceed two tiiies the original principal amount of the
Note.

TO HAVE AND TO HOLD the Property unto Mortgagee, its successors and assigns
forever, for the purposes and uses herein set forth.

PROVIDED, HOWEVER, that if the principal and interest and all othet sums due or to

""" become due under the Note shall have been paid at the time and in the manner st:puiated therein

and all other sums payable hereunder and all other indebtedness secured hereby siial! pave been
paid and all other covenants contained in the Loan Documents shall have been performed; then,

~ in such case, this Mortgage shall be satisfied and the estate, right, title and interest of Mor.gagee
in the Property shall cease, and upon payment to Mortgagee of all costs and expenses incurred
for the preparation of the release hereinafter referenced and all recording costs if allowed by law,
Mortgagee shall release this Mortgage and the lien hereof by proper instrument.
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ARTICLE 1.
COVENANTS OF MORTGAGOR

v For the purpose of further securing the indebtedness secured hereby and for the
.53 - protection of the security of this Mortgage, for so long as the indebtedness secured hereby or any
- part thereof remains unpaid; Mortgagor represents, covenants and agrees as follows:

1.1.  Warranties of Mortgagor. Mortgagor, for itself and its successors and assigns,
does hereby represent, warrant and covenant to and with Mortgagee, its successors and assigns,
that:

(a) Mortgagor has good, marketable and indefeasible fee simple title to the
Property, subject orly to those matters approved by Mortgagee (the “Permitted Exceptions™), and
has full power and lawfui.authority to grant, bargain, sell, convey, assign, transfer and encumber
its interest in the Property in the manner and form hereby done or intended. Mortgagor will
preserve its interest in and utle to.the Property and will forever warrant and defend the same to
. Mortgagee against any and all claizas whatsoever and will forever warrant and defend the
- validity and priority of the lien and sécui ity interest created herein against the claims of all
persons and parties whomsoever, subject to the Permitted Exceptions. The foregoing warranty
. ofttitle shall survive the foreclosure, or ottier exforcement of this Mortgage and shall inure to the
* “benefit of and be enforceable by Mortgagee ir. the event Mortgagee acquires title to the Property
pursuant to any foreclosure, or otherwise;

(b) No bankruptcy or insolvency procéadinigs are pending or contemplated by
‘Mortgagor or, to the best knowledge of Mortgagor, agains: Mortgagor or by or against any
endorser, cosigner or guarantor of the Notes;

(¢) All reports, certificates, affidavits, statements arid other data furnished by
Mortgagor to Mortgagee in connection with the Loan evidenced by the'Nate are true and correct
in all material respects and do not omit to state any fact or circumstance nece Ssary to make the
, Statements contained therein not misleading;

. (d) The execution, delivery and performance of this Mortgage, the Note and all of
the other Loan Documents have been duly authorized by all necessary action to be, and-a:¢,
binding and enforceable against Mortgagor in accordance with the respective terms thereof and
do not contravene, result in a breach of or constitute (upon the giving of notice or the passage of
time or both) a default under the by laws, certificate or articles of incorporation or other
organizational documents of Mortgagor, or any contract or agreement of any nature to which
Mortgagor is a party or by which Mortgagor or any of its property may be bound, and do not
violate or contravene any law, order, decree, rule or regulation to which Mortgagor is subject;

Sery
rrees
[S P aN

(¢) Mortgagor is not required to obtain any consent, approval or authorization
from or to file any declaration or statement with, any governmental authority or agency in
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connection with or as a condition to the execution, delivery or performance of this Mortgage, the
Note or the other Loan Documents which has not been so obtained or filed;

(f) Mortgagor has obtained or made all necessary (i) consents, approvals and
authorizations and registrations and filings of or with all governmental authorities or agencies
- and (ii) consents, approvals, waivers and notifications of partners, stockholders, members,
* ‘creditors, lessors and other non-governmental persons and/or entities, in each case, which are
_ required to be obtained or made by Mortgagor in connection with the execution and delivery of,
~.and the performance by Mortgagor of its obligations under, the Loan Documents;

(g)-Mortgagor is not an “investment company”, or a company “controlled” by an
“investment compuny”, as such terms are defined in the Investment Company Act of 1940, as
- amended;

(h) No part of the proceeds of the indebtedness secured hereby will be used for
_ the purpose of purchasing or acqriring any “margin stock” within the meaning of Regulations T,
- U or X of the Board of Governors'oi the Federal Reserve System or for any other purpose which
would be inconsistent with such Reguiations T, U or X or any other Regulations of such Board
of Governors, or for any purpose prohibited by legal requirements or by the terms and conditions
of the Loan Documents;

, (i) The Real Estate and the Improvements and the intended use thereof by
Mortgagor comply with all applicable restrictive covanunts, zoning ordinances, subdivision and

~ building codes, flood disaster laws, applicable health ard environmental laws and regulations

-and all other ordinances, orders or requirements issued by a0y state, federal or municipal
authorities having or claiming jurisdiction over the Property:-The Real Estate and Improvements
constitute a separate tax parcel for purposes of ad valorem taxation. The Real Estate and
Improvements do not require any rights over, or restrictions against, ciher property not

: previously obtained in order to comply with any of the aforesaid governineatal ordinances,
orders or requirements;

() All utility services necessary and sufficient for the full use, oceugarcy,
“operation and disposition of the Real Estate and the Improvements for their intended prinoses
are available to the Property, including water, storm sewer, sanitary sewer, gas, electric, cable
and telephone facilities, through public rights-of-way or perpetual private easements reflecied in
the title insurance policy insuring the lien of this Mortgage and approved by Mortgagee (the
“Title Insurance Policy™);

(k) All streets, roads, highways, bridges and waterways necessary for access to
and full use, occupancy, operation and disposition of the Real Estate and the Improvements have
been completed, and are open and available to the Real Estate and the Improvements without
further condition or cost to Mortgagor;

-7-
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(1) All curb cuts, driveways and traffic signals shown on the survey delivered to
Mortgagee prior to the execution and delivery of this Mortgage are existing and have been fully
“approved by the appropriate governmental authority;

(m) There are no judicial, administrative, mediation or arbitration actions, suits or
proceedings pending or threatened against or affecting Mortgagor (and, if Mortgagor is a
- partnership, any of its general partners) or the Property which, if adversely determined, would
have a material adverse effect on (a) the Property, (b) the business, prospects, profits, operations
or condition (financial or otherwise) of Mortgagor, (c) the enforceability, validity, perfection or
priority of the Jici: of any Loan Document, or (d) the ability of Mortgagor to perform any
obligations under zny Loan Document (collectively, a “Material Adverse Effect™);

(n) Exccrt as set forth in the Title Insurance Policy insuring the lien of this
- Mortgage, no improvementson adjoining properties encroach upon the Property. Any
Improvements to be erected 04 the Real Estate shall be completed in accordance with the
provisions of the Loan Documents,

(0) Except as disclose in ‘writing by Mortgagor to Mortgagee prior to the date
 hereof, there are no security agreements 0r {inancing statements affecting any of the Property
other than the security agreements and financip4 statements created in favor of Mortgagee;

A (p) No Lease or Contract or easemant, right of way, permit or declaration
(collectively, “Property Agreements”) provides any pazry with the right to obtain a lien or
encumbrance upon the Property superior to the lien of this Viortgage;

_ (@) Mortgagor has delivered to Mortgagee true, corzeet and complete copies of all
Property Agreements and to Mortgagor’s knowledge no default exists or which with the passing
of time or the giving of notice or both would exist under any Property Agreement which would,
in the aggregate, have a Material Adverse Effect;

- (r) No offset or any other right of offset exists respecting continued contributions

- to be made by any party to any Property Agreement except as expressly set forth herawn: Except

“as previously disclosed to Mortgagee in writing, no material exclusions or restrictions s the
utilization, leasing or improvement of the Property (including non-compete agreements) ex3st in
any Property Agreement;

(s) All work, if any, to be performed by Mortgagor under each of the Property
Agreements has been substantially performed, all contributions to be made by Mortgagor to any
.party to such Property Agreement have been made, and all other conditions to such party’s
. obligations thereunder have been satisfied;
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: (t) The Property is taxed separately without regard to any other real estate and
constitutes a legally subdivided lot under all applicable legal requirements and for all purposes
may be mortgaged, conveyed or otherwise dealt with as an independent parcel;

. (u) The Property forms no part of any property owned, used or claimed by
Mortgagor as a residence or business homestead and is not exempt from forced sale under the
laws of the State in which the Property is located. Mortgagor hereby disclaims and renounces
-each and every claim to all or any portion of the Property as a homestead and the Loan evidenced
" by'the Loan Documents is made and transacted solely for business, investment, commercial or
- other similar pusposes;

o (v) (Except as disclosed to Mortgagee, there are no outstanding options or rights |
of first offer or refusdl o purchase all or any portion of the Property or Mortgagor’s interest
therein or ownership therest;

(w) There are no actions, suits, proceedings or orders of record or of which

Mortgagor has notice, and, to the bzst of Mortgagor’s knowledge, there are no inquiries or
investigations, pending or threatened, 1n any such case against, involving or affecting the
Property, at law or in equity, or before o1 by any federal, state, municipal or other governmental
department, commission, board, bureau, agen<y”or instrumentality, domestic or foreign, alleging
the violation of any federal, state or local law, statite, ordinance, rule or regulation relating to
Environmental Laws. Furthermore, Mortgagor hes not received any written claim, notice or
opinion that the ownership or operation of the Propeity violates any federal, state or local law,
statute, ordinance, rule, regulation, decree, order, and/or peimit relating to Environmental Laws,

~ ‘and; to the best of Mortgagor's knowledge, no valid basis forany proceeding, action or claim of
such nature exists;

- (x) Except as previously disclosed in writing to Mortgag:e, there are no
brokerage fees or commissions payable by Mortgagor with respect to the sale or leasing of the
space at the property, and there are no management fees payable by Mortgagor with respect to
the management of the property; and

(y) The representations and warranties contained in this Mortgage, or the review

and inquiry made on behalf of Mortgagor therefor, have all been made by persons having e
requisite expertise and knowledge to provide such representations and warranties. No statement

~ or fact made by or on behalf of Mortgagor in this Mortgage or in any certificate, document or
schedule furnished to Mortgagee pursuant hereto, contains any untrue statement of a material
fact or omits to state any material fact necessary to make statements contained therein or herein
not misleading (which may be to Mortgagor’s best knowledge where so provided herein). There
is no fact presently known to Mortgagor which has not been disclosed to Mortgagee and which
would have a Material Adverse Effect.
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(z) This Mortgage, in part, secures an obligation for the construction of
improvements on the real property herein described, and constitutes a construction mortgage for
the purpose of Article Nine of the Uniform Commercial Code and is entitled to all of the benefits
afforded construction mortgages thereunder.

(aa) Mortgagor will abide by and comply with and be governed and restricted by
all of the material terms, covenants, provisions, restrictions and agreements contained in the
Loan Agreement, and in each and every supplement thereto or amendment thereof which may at
any time or from time to time be executed and delivered by the parties thereto or their successors
and assigns.

1.2. Detense of Title. If, while this Mortgage is in force, the title to the Property or the
interest of Mortgagz= toerein shall be the subject, directly or indirectly, of any action at law or in
equity, or be attached aireztly or indirectly, or endangered, clouded or adversely affected in any
manner, Mortgagor, at Mo:tgagor’s expense, shall take all necessary and proper steps for the
defense of said title or interest, including the employment of counsel reasonably approved by
Mortgagee, the prosecution or detense of litigation, and the compromise or discharge of claims

-made against said title or interest.

1.3. Performance of Obligations. Mortgagor shall pay when due the principal of and
the interest on the indebtedness secured hereby including all charges, fees and other sums
required to be paid by Mortgagor as provided in the I oan Documents, and shall observe, petform
and discharge all obligations, and conditions, and comply with all prohibitions, covenants and
agreements to be observed, performed or discharged by Wirtgagor set forth in the Loan

‘Documents in accordance with their terms. In the event that Mortgagee determines that
Mortgagor is not adequately performing any of its obligatioiss undzz this Mortgage, the Note or
under any of the other Loan Documents, Mortgagee may, withou: limiting or waiving any other
rights or remedies of Mortgagee hereunder, take such steps with respzct thereto as Mortgagee
shall deem necessary or proper, and any and all costs and expenses reasonsbly incurred by
Mortgagee in connection therewith, together with interest thereon at the Defauit Interest Rate (as

defined in the Note) from the date incurred by Mortgagee until actually paid by Moitgagor, shall
be immediately paid by Mortgagor on demand and shall be secured by this Mortgagz aad by all
of the other Loan Documents securing all or any part of the indebtedness evidenced 0y the Note.

The proceeds of the Note are to be disbursed by the Mortgagee in accordance with the
terms contained in the Loan Agreement, the provisions of which are incorporated herein by
reference to the same extent as if fully set forth herein. Mortgagor covenants that any and all
monetary disbursements made in accord with the Loan Agreement shall constitute adequate

- consideration to Mortgagor for the enforceability of this Mortgage and the Note, and that all
advances and indebtedness arising and accruing under the Loan Agreement from time to time,
whether or not the amount thereof may exceed the face amount of the Note, shall be secured by
this Mortgage. Upon the occurrence of an Event of Default under the Loan Agreement, the

Mortgagee may (but need not): (i) declare the entire principal indebtedness and interest thereon
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* ;. due and payable and pursue all other remedies conferred upon Mortgagee by this Mortgage or
- law upon default; or (ii) complete the construction of the improvements described in the Loan

Agreement and enter into the necessary contracts therefor. All monies so expended shall be so
- much additional indebtedness and secured by this Mortgage and shall be payable on demand
- with interest at the Default Interest Rate (as defined in the Note). Mortgagee may exercise either
or both of the aforesaid remedies. The provisions, rights, powers and remedies contained in the
Loan Agreement are in addition to, and not in substitution for, those contained herein.

_ 1.4 Insurance. Mortgagor shall, at Mortgagor’s expense, maintain in force and effect
_ on the Propertvat all times while this Mortgage continues in effect the following insurance:

(a)“All-risk” coverage insurance against loss or damage to the Property from all-
risk perils. The amsun¢ of such insurance shall be not less than one hundred percent (100%) of
the full replacement cost vfthe Improvements, furniture, furnishings, fixtures, equipment and
other items (whether persosialtv or fixtures) included in the Property and owned by Mortgagor
from time to time, without reduction for depreciation. The determination of the replacement cost

“amount shall be adjusted annualiy *0 comply with the requirements of the insurer issuing such
coverage or, at Mortgagee’s election, by reference to such indexes, appraisals or information as
Mortgagee determines in its reasonable diszretion. Full replacement cost, as used herein, means,
with respect to the Improvements, the cost »f replacing the Improvements without regard to
deduction for depreciation, exclusive of the cost of excavations, foundations and footings below
the lowest basement floor, and means, with respet to such furniture, furnishings, fixtures,

.equipment and other items, the cost of replacing the =2:pe. Each policy or policies shall contain
areplacement cost endorsement and either an agreed arzouiit endorsement (to avoid the
operation of any co-insurance provisions) or a waiver of atiy co-insurance provisions, all subject
to Mortgagee's approval.

(b) Commercial general liability insurance for persondl atury, bodily injury,
death and property damage liability in amounts not less than $2,000,000.0¢ per occurrence,
$3,000,000.00 aggregate (inclusive of umbrella coverage) or such lesser amotnt as Mortgagee in
Mortgagee's sole discretion may accept, for bodily injury, personal injury and propeity damage,
Mortgagee hereby retains the right to periodically review the amount of said liabi}iiv wpsurance

. being maintained by Mortgagor and to require an increase in the amount of said liabi1ity
insurance should Mortgagee deem an increase to be reasonably prudent under then existing
circumstances.

(c) Insurance covering the major components of the central heating, air
conditioning and ventilating systems, boilers, other pressure vessels, high pressure piping and
machinery, elevators and escalators, if any, and other similar equipment installed in the
Improvements, in an amount equal to one hundred percent (100%) of the full replacement cost of
the Improvements which policies shall insure against physical damage to and loss of occupancy
- and use of the Improvements arising out of an accident or breakdown covered thereunder.
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(d) If the Real Estate or any part thereof is identified by the Secretary of Housing

~and Urban Development as being situated in an area now or subsequently designated as having

special flood hazards (including, without limitation, those areas designated as Zone A or Zone
V), flood insurance in an amount equal to one hundred percent (100%) of the replacement cost of
the Improvements or the maximum amount of flood insurance available, whichever is the lesser.

(e) During the period of any construction on the Real Estate or renovation or

- alteration of the Improvements, a so-called “Builder’s All-Risk Completed Value” or “Course of

Construction” insurance policy in non-reporting form for any Improvements under construction,
renovation or alieration in an amount approved by Mortgagee and Worker’s Compensation
Insurance covering all persons engaged in such construction, renovation or alteration.

(f) Peserved.
(2) Reserved.
(h) Such other commercially reasonable insurance on the Property or on any

replacements or substitutions thereof Or additions thereto as may from time to time be required
by Mortgagee against other insurable harards or casualties which at the time are commonly

“insured against in the case of property similar.y situated, due regard being given to the height

and type of buildings, their construction, location, nse and occupancy.

All such insurance shall (i) be with insurers autliorized to do business in the state within

. which the Real Estate is located and who have and maiirais: a rating of at least the third (3rd)
 highest rating category by Moody’s Investors Service, Inc.; Duff & Phelps Rating Co., Fitch
IBCA, Inc. or Standard & Poor’s Rating Services, Inc., or any other nationally recognized

statistical agency selected by Mortgagee, or at Mortgagee’s election, 2-Best Rating of A-V or
better, (ii) contain the complete address of the Real Estate (or a compieti legal description), (iii)
be for a term of at least one year, (iv) contain deductibles no greater thai £10.000 or as otherwise
required by Mortgagee, and (v) be subject to the approval of Mortgagee as to insurance
companies, amounts, content, forms of policies, method by which premiums are yaid and

“expiration dates.

Mortgagor shall as of the date hereof deliver to Mortgagee evidence that said insuraace
policies have been paid current as of the date hereof and certified copies of such insurance
pol1c1es and original certificates of insurance signed by an authorized agent evidencing such
insurance satisfactory to Mortgagee. Mortgagor shall renew all such insurance and deliver to
Mortgagee certificates evidencing such renewals at least thirty (30) days before any such

_insurance shall expire. Without limiting the required endorsements to insurance policies,

Mortgagor further agrees that all such policies shall provide that proceeds thereunder shall be
payable to Mortgagee, its successors and assigns, pursuant and subject to a mortgagee clause
(without contribution) of standard form attached to, or otherwise made a part of, the applicable
policy and that Mortgagee, its successors and assigns, shall be named as an additional insured
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under all liability insurance policies. Mortgagor further agrees that all such insurance policies:

(1) shall provide for at least thirty (30) days' prior written notice to Mortgagee prior to any
+- - cancellation or termination thereof and prior to any modification thereof which affects the

interest of Mortgagee; (ii) shall contain an endorsement or agreement by the insurer that any loss
shall be payable to Mortgagee in accordance with the terms of such policy notwithstanding any
act or negligence of Mortgagor which might otherwise result in forfeiture of such insurance; and
(iif) shall either name Mortgagee as an additional insured or waive all rights of subrogation
against Mortgagee. The delivery to Mortgagee of the insurance policies or the certificates of

insurance as provided above shall constitute an assignment of all proceeds payable under such

insurance policias by Mortgagor to Mortgagee as further security for the indebtedness secured
hereby. In the cvent of foreclosure of this Mortgage, or other transfer of title to the Property in
extinguishment 1n'whole or in part of the secured indebtedness, all right, title and interest of
Mortgagor in and to-al! proceeds payable under such policies then in force concerning the
Property shall thereupon vest in the purchaser at such foreclosure, or in Mortgagee or other

.transferee in the event of suck other transfer of title. Approval of any insurance by Mortgagee

shall not be a representatior of the solvency of any insurer or the sufficiency of any amount of
insurance. In the event Mortgagoi fails to provide, maintain, keep in force or deliver and furnish
to Mortgagee the policies of insuranc required by this Mortgage or evidence of their renewal as
required herein, upon written notice to 1oj tgagor and Mortgagor’s failure to cure within ten (10)
days after receipt of such notice, Mortgage® riay, but shall not be obligated to, procure such

. insurance and Mortgagor shall pay all amounts advanced by Mortgagee, together with interest

thereon at the Default Interest Rate from and aftet the date advanced by Mortgagee until actually
repaid by Mortgagor, promptly upon demand by Mortgagee. Any amounts so advanced by
Mortgagee, together with interest thereon, shall be securd oy this Mortgage and by all of the

other Loan Documents securing all or any part of the indebiedress evidenced by the Note.

Mortgagee shall not be responsible for nor incur any liability-ior the-insolvency of the insurer or
other failure of the insurer to perform, even though Mortgagee ha: carsed the insurance to be
placed with the insurer after failure of Mortgagor to furnish such insucarice.

1.5.  Payment of Taxes. Mortgagor shall pay or cause to be paid all taxes and
assessments which are or may become a lien on the Property or which are assesscd against or
imposed upon the Property. Mortgagor shall furnish Mortgagee with receipts (or if recaipts are
not immediately available, with copies of canceled checks evidencing payment with rezrints to
follow promptly after they become available) showing payment of such taxes and assessingis
prior to the applicable delinquency date therefor. Notwithstanding the foregoing, Mortgagor
may in good faith, by appropriate proceedings and upon notice to Mortgagee, contest the
validity, applicability or amount of any asserted tax or assessment so long as (a) such contest is
diligently pursued, (b) Mortgagee determines, in its subjective opinion, that such contest
suspends the obligation to pay the tax or assessment and that nonpayment of such tax or
assessment will not result in the sale, loss, forfeiture or diminution of the Property or any part
thereof or any interest of Mortgagee therein, and (c) prior to the earlier of the commencement of
such contest or the delinquency date of the asserted tax or assessment, Mortgagor shall establish
and deposit in a Tax Impound Account (the “Impound Account”) to be maintained with
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Mortgagee an amount determined by Mortgagee to be adequate to cover the payment of such tax
or assessment and a reasonable additional sum to cover possible interest, costs and penalties or

pays such amount under protest; provided, however, that Mortgagor shall promptly cause to be

paid any amount adjudged by a court of competent jurisdiction to be due, with all interest, costs
and penalties thereon, promptly after such judgment becomes final; and provided further that in

. any event each such contest shall be concluded and the taxes, assessments, interest, costs and

penalties shall be paid prior to the date any writ or order is issued under which the Property may
be sold, lost or forfeited. No interest on funds contained in the Impound Account shall be paid
by Mortgagee and any interest or other earnings on funds deposited in the Impound Account
shall be solely for the account of Mortgagee.

1.6.  Intgrest Reserve. Mortgagor shall establish and maintain during the term of the
Loan Agreement an‘interest Reserve account from the proceeds of the Loan (the “Interest
Reserve™) with Mortgagee in the initial sum of SIX HUNDRED NINETY FIVE THOUSAND

" 'ONE HUNDRED NINETY FOUR AND NO/100 DOLLARS ($695,194.00) for payment of

interest due and payable on the Note secured by this Mortgage. On a monthly basis, Mortgagee
shall pay to itself monthly paymeiits of interest due under the Note to the extent funds are
available for such purpose in the Interest Reserve which amounts so paid shall be additional
indebtedness secured hereby. If the Interest Reserve shall not contain sufficient funds to pay the
sums required when the same shall become due-and payable, Mortgagor shall, within ten (10)
days after receipt of written notice thereof, defosit with Mortgagee the full amount of any such
deficiency.

1.7. Reserved.

1.8.  Security Interest In Reserves. (a) As additionai security for the payment and
performance by Mortgagor of all duties, responsibilities and obligations under the Note and the
other Loan Documents, Mortgagor hereby unconditionally and irrevocably assigns, conveys,
pledges, mortgages, transfers, delivers, deposits, sets over and confirms urin Mortgagee, and

- hereby grants to Mortgagee a security interest in all sums on deposit or due wiider this Mortgage

and the other Loan Documents including, without limitation, (i) the Interest Keserve and if
applicable the Impound Account (the “Reserves™), (ii) the accounts into which any-Reserves
required or established under this Mortgage have been deposited, (iii) all insurance oit said
accounts, (iv) all accounts, contract rights and general intangibles or other rights and interests
pertaining thereto, (v) all sums now or hereafter therein or represented thereby, (vi) all business
accounts of Mortgagor, (vii) all earnest money deposits from any condominium unit purchases,
which Mortgagor shall deposit into interest bearing accounts at Mortgagee for all non-broker

_cooperative sales of units sold in accordance with the Loan Agreement; (viii) all replacements,

substitutions or proceeds thereof, (ix) all instruments and documents now or hereafter evidencing
the reserves or such accounts, (x) all powers, options, rights, privileges and immunities
pertaining to the reserves (including the right to make withdrawals therefrom), and (xi) all
proceeds of the foregoing. Mortgagor hereby knowingly, voluntarily and intentionally stipulates,
acknowledges and agrees that the advancement of the funds from the Reserves as set forth herein
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.. is at Mortgagor’s direction and is not the exercise by Mortgagee of any right of set-off or other
-remedy upon a default. If a default shall occur hereunder or under any other of the Loan
Documents which is not cured within any applicable grace or cure period, then Mortgagee may,
without notice or demand on Mortgagor, at its option: (A) withdraw any or all of the funds
(including, without limitation, interest) then remaining in the Reserves and apply the same, after
deducting all costs and expenses of safekeeping, collection and delivery (including, but not
limited to, attorneys’ fees, costs and expenses) to the indebtedness evidenced by the Note or any
other obligations of Mortgagor under the other Loan Documents in such manner or as Mortgagee

... shall deem appropriate in its sole discretion, and the excess, if any, shall be paid to Mortgagor,

(B) exercise ary and all rights and remedies of a secured party under any applicable Uniform
Commercial Codz, or (C) exercise any other remedies available at law or in equity. No such use
or application of ‘h¢ funds contained in the Reserves shall be deemed to cure any default
hereunder or under ‘ne other Loan Documents.

(b) The Reserves are solely for the protection of Mortgagee and entails no
responsibility on Mortgagees part beyond the payment of the respective costs and expenses in
accordance with the terms thereci <nd beyond the allowing of due credit for the sums actually
received. Upon assignment of this Mortgage by Mortgagee, any funds in the Reserves shall be
turned over to the assignee and any responsibility of Mortgagee, as assignor, with respect thereto
shall terminate.- The Reserves shall not, wiless otherwise explicitly required by applicable law,
be or be deemed to be escrow or trust funds, tut, at Mortgagee’s option and in Mortgagee’s

‘discretion, may either be held in a separate accotnt or be commingled by Mortgagee with the
general funds of Mortgagee. Upon full payment of the indebtedness secured hereby in
accordance with its terms (or if earlier, the completion o1 the applicable conditions to release of
the Reserves to Mortgagee’s satisfaction) or at such earlie: time as Mortgagee may elect, the
balance in the Reserves then in Mortgagee’s possessions shali be naid over to Mortgagor and no
other party shall have any right or claim thereto.

o (c) Any amounts received by Mortgagee from Mortgagor snav be invested by
Mortgagee (or its servicer) for its benefit, and Mortgagee shall not be obligat=d to pay, or credit,
any interest earned thereon to Mortgagor except as may be otherwise specifically provided in this
Mortgage.

1.9. Casualty and Condemnation. Mortgagor shall give Mortgagee prompt wri‘ien
notice of the occurrence of any casualty affecting, or the institution of any proceedings for
eminent domain or for the condemnation of, the Property or any portion thereof (collectively, an
“Insured Event”). All insurance proceeds on the Property, and all causes of action, claims,
compensation, awards and recoveries for any damage, condemnation or taking of all or any part
of the Property or for any damage or injury to it for any loss or diminution in value of the
Property, are hereby assigned to and shall be paid to Mortgagee. Mortgagee may participate in
any suits or proceedings relating to any such proceeds, causes of action, claims, compensation,
awards or recoveries and Mortgagee is hereby authorized, in its own name or in Mortgagor's
name, to adjust any loss covered by insurance or any condemnation claim or cause of action, and
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to settle or compromise any claim or cause of action in connection therewith, and Mortgagor
shall from time to time deliver to Mortgagee any instruments required to permit such
participation; provided, however, that Mortgagee shall not have the right to participate in the
adjustment of any loss which is not in excess of the lesser of (i) two percent (2%) of the then

~ outstanding principal balance of the Note, and (ii) $100,000.00. Provided no default is then
continuing hereunder or under any of the other Loan Documents and no event has occurred
which, with the giving of notice or the passage of time or both, would constitute a default
hereunder or under any of the other Loan Documents, Mortgagee shall apply any sums received
by it under this Section first to the payment of all of its costs and expenses (including, but not
limited to, reascnable legal fees and disbursements) incurred in obtaining those sums, and then,
as follows:

(a) Y the event that Mortgagee receives insurance proceeds or condemnation
awards upon the occurrenoe of an Insured Event in an amount not in excess of the lesser of (i)
two percent (2%) of the then outstanding principal balance of the Note, and (ii) $100,000.00,
(collectively, the “Threshoia Amount™), Mortgagee shall, to the extent such insurance proceeds
or condemnation awards are avaiiabie for such purpose, disburse to Mortgagor the amount paid
or incurred by Mortgagor as a result of any such Insured Event for costs and expenses incurred
by Mortgagor to repair or restore the Property (collectively the “Repairs™) within ten (10) days
following: (A) the receipt by Mortgagee of a ritten request from Mortgagor for disbursement
and a certification by Mortgagor to Mortgagée that the applicable item of Repair has been
completed; (B) the delivery to Mortgagee of invcices. receipts or other evidence verifying the
cost of performing the Repairs; and (C) for disbursement requests (i) in excess of $20,000.00
with respect to any single Repair, o (ii) for any single R<rair that is structural in nature, delivery

“to Mortgagee of (1) affidavits, lien waivers or other evidetic¢ ~easonably satisfactory to

Mortgagee showing that all materialmen, laborers, subcontra<iors and any other parties who
might or could claim statutory or common law liens and are furnishine or have furnished
material or labor to the Property have been paid all amounts due for [450r and materials
furnished to the Property; (2) a certification from an inspecting architect o+ nther third party
acceptable to Mortgagee describing the completed Repairs and verifying the ¢ompletion of the
Repairs and the value of the completed Repairs; and (3) a new (or amended) certificate of
occupancy for the portion of the Improvements covered by such Repairs, if said new certificate
of occupancy was required by law, or a certification by Mortgagor that no new certificzte of
occupancy was required by law. Mortgagee shall not be required to make any such advances
more frequently than one time in any calendar month.

(b) In the event any proceeds or awards from an Insured Event exceed the
Threshold Amount but less than twenty-five percent (25%) of the Improvements located on the
Real Estate have been taken or destroyed, then if:

(1) the Property can, in Mortgagee's reasonable judgment, with diligent
restoration or repair, be returned to a condition at least equal to the condition thereof that existed
prior to the casualty or partial taking causing the loss or damage within the earlier to occur of (i)
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one (1) year after the receipt of insurance proceeds or condemnation awards by either Mortgagor
or Mortgagee, and (i) the stated maturity date of the Note, and

(2) all necessary governmental approvals can be obtained to allow the

. rebﬁilding and reoccupancy of the Property as described in subsection (b)(1) above, and

(3) there are sufficient sums available (through insurance proceeds or
condemnation awards and contributions by Mortgagor, the full amount of which shall at
Mortgagee's option have been deposited with Mortgagee) for such restoration or repair
(including, without limitation, for any reasonable costs and expenses of Mortgagee to be incurred

'in administering s1id restoration or repair) and for payment of principal and interest to become

due and payable uider the Note during such restoration or repair, and

(4) the economic feasibility of the Improvements after such restoration or
repair in Mortgagee’s reascnzble good faith business judgment will be such that income from
their operation is reasonably anticivated to be sufficient to pay operating expenses of the
Property and debt service on the fidcbtedness secured hereby in full with the same coverage

‘ratio considered by Mortgagee in its deteimination to make the Loan, and

(5) Mortgagor shall have delivered to Mortgagee, at Mortgagor’s sole cost

“and expense, an appraisal report from an appraiser..in form and substance, satisfactory to

Mortgagee appraising the value of the Property a< proposed to be restored or repaired to be not
less than the appraised value of the Property consideed by Mortgagee in its determination to
make the Loan, and

(6) Mortgagor so elects by written nctice delivered to Mortgagee within
five (5) days after settlement of the aforesaid insurance or conden'natisn claim, then, Mortgagee
shall, solely for the purposes of such restoration or repair, advance sotouch of the remainder of
such sums as may be required to facilitate such restoration or repair, and a:iy funds deposited by
Mortgagor therefor, to Mortgagor in the manner and upon such terms and conditions as would be
required by a prudent interim construction lender, including, but not limited to, the prior
approval by Mortgagee of plans and specifications, contractors and the form of constraction

contracts and the furnishing to Mortgagee of permits, bonds, lien waivers, invoices, repéipts and

affidavits from contractors and subcontractors in form and substance reasonably satisfactoiy to
Mortgagee. Any remaining proceeds shall be applied by Mortgagee for payment of the
indebtedness secured hereby in whatever order as Mortgagee directs, or released to Mortgagor,

- in Mortgagee’s absolute discretion. Any disbursement of sums by Mortgagee shall, subject to

Mortgagor’s satisfaction of the provisions hereof, be in a manner to promptly facilitate the
restoration or repair of the Property. In the event Mortgagor fails to meet the requirements of
this Section 1.9, then Mortgagee may elect in its absolute discretion and without regard to the
adequacy of Mortgagee's security, to accelerate the maturity date of the Note and declare any and
all of the indebtedness secured hereby to be immediately due and payable and apply the
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remainder of such sums to the payment of the secured indebtedness in whatever order Mortgagee
directs in its sole discretion, with any remainder being paid to Mortgagor.

(c) Inall other cases, namely, in the event that twenty-five percent (25%) or more
of the Improvements located on the Real Estate have been taken or totally destroyed Mortgagee
may elect, in Mortgagee’s absolute discretion and without regard to the adequacy of Mortgagee’s
security, to (i) accelerate the maturity date of the Note and declare any and all indebtedness
secured hereby to be immediately due and payable and apply the remainder of such sums
received pursuant to this Section to the payment of the secured indebtedness in whatever order
Mortgagee direzts in its absolute discretion, with any remainder being paid to Mortgagor, or (i)
make insurarice vt condemnation proceeds available to Mortgagor for repair or restoration if
Mortgagor establishes to the satisfaction of Mortgagee, in its sole discretion, that Mortgagor
otherwise satisfies f'ie requirements of this Section 1.9 above,

(d) Any recuction in the indebtedness secured hereby resulting from Mortgagee’s
application of any sums recerved by it hereunder shall take effect only when Mortgagee actually
receives such sums and elects to-apply such sums to the indebtedness secured hereby and, in any
- event, the unpaid portion of the indettediess secured hereby shall remain in full force and effect
and Mortgagor shall not be excused in th& nayment thereof, If Mortgagor undertakes to restore
or repair the Property after the occurrence 0f 4 zasualty or partial taking of the Property as
provided above, Mortgagor shall promptly anc dilicently, at Mortgagor’s sole cost and expense
and regardless of whether the insurance proceeds or condemnation award, as appropriate, shall
be sufficient for the purpose, restore, repair, replace ard rebuild the Property as nearly as
possible to its value, condition and character immediate!y zrior to such casualty or partial taking
in accordance with the foregoing provisions and Mortgage: shall pay to Mortgagee all costs and
expenses of Mortgagee incurred in administering said rebuilding, restoration or repair, provided
that Mortgagee makes such proceeds or award available for such purpuse. Mortgagor agrees to
- execute and deliver from time to time such further instruments as may he requested by
Mortgagee to confirm the foregoing assignment to Mortgagee of any awar. damage, insurance
proceeds, payment or other compensation.

1.10.  Mechanics’ Liens. Mortgagor shall pay when due or insure or bord over all
claims and demands of mechanics, materialmen, laborers and others for any work peiformed or
materials delivered for the Real Estate or the Improvements; provided, however, that Mertgagor
shall have the right to contest in good faith any such claim or demand, so long as it does so
diligently, by appropriate proceedings and without prejudice to Mortgagee and provided that
neither the Property nor any interest therein would be in any danger of sale, loss or forfeiture as a
result of such proceeding or contest. In the event Mortgagor shall contest any such claim or
demand, Mortgagor shall promptly notify Mortgagee of such contest and thereafter shall, upon
Mortgagee’s request, promptly provide a bond, cash deposit or other security satisfactory to
Mortgagee to protect Mortgagee’s interest and security should the contest be unsuccessful. If
Mortgagor shall fail to immediately discharge or provide security against any such claim or
demand as aforesaid, Mortgagee may do so and any and all expenses incurred by Mortgagee,
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together with interest thereon at the Default Interest Rate from the date incurred by Mortgagee

until actually paid by Mortgagor, shall be immediately paid by Mortgagor on demand and shall
be secured by this Mortgage and by all of the other Loan Documents securing all or any part of
the indebtedness evidenced by the Note.

1.11.  Assignment of Leases and Rents. Mortgagor .acknowledges and confirms that, as
additional collateral security for the payment of the indebtedness secured hereby, and cumulative
of any and all rights and remedies herein provided, it has executed and delivered to Mortgagee

an Assignment of Leases and Rents of even date herewith (the “Assignment”), intending such

Assignment to create a present, absolute assignment to Mortgagee of the leases and rents. Upon
the occurrence vr'a default under this Mortgage which has not been cured within any applicable
grace or cure period) Mortgagee shall be entitled to exercise any or all of the remedies provided
in this Mortgage an< ir. the Assignment, including, without limitation, the appointment of a
receiver. This assignment.of leases and rents shall continue in full force and effect during any
period of foreclosure or receraption with respect to the Property.

1.12.  Leases and Licenscs.

(2) Mortgagor covenants ard agrees that it shall not enter into any lease or license
affecting more than 1,000 square feet or more, of the Property or having a term of more than
three (3) years without the prior written approval of Mortgagee, which approval shall not be
unreasonably withheld. The request for approval of cach such proposed new lease shall be made
to Mortgagee in writing and shall state that, pursuant t- the terms of this Mortgage, failure to
approve or disapprove such proposed lease within ten (10)business days is deemed approval and
Mortgagor shall furnish to Mortgagee (and any loan servicer svecified from time to time by

‘Mortgagee): (i)-such biographical and financial information-avout the proposed tenant as
“ Mortgagee may reasonably require in conjunction with its review. (ii)-a copy of the proposed

form of lease, and (iii) a summary of the material terms of such propesed lease (including,
without limitation, rental terms and the term of the proposed lease and any options). It is
acknowledged that Mortgagee intends to include among its criteria for approval of any such
proposed lease the following: (i) such lease shall be with a bona-fide arm's-lengts ienant; (i)

 such lease shall not contain any rental or other concessions which are not then cuctoriary and

reasonable for similar properties, leases and tenants in the market area of the Real Estade; (iii)
such lease shall provide that the tenant pays for its expenses; (iv) the rental shall be at leastat the
market rate then prevailing for similar properties, leases and tenants in the market areas of the
Real Estate; and (v) such lease shall contain subordination and attornment provisions in form and
content acceptable to Mortgagee. Failure of Mortgagee to approve or disapprove any such
proposed lease within ten (10) business days after receipt of such written request and all the
documents and information required to be furnished to Mortgagee with such request shall be
deemed approval, provided that the written request for approval specifically mentioned the same.

(b) All leases shall be on arm’s-length terms consistent with the terms for similar
leases in the market area of the Real Estate, shall provide for free rent only if the same is

-19-




s s - - 7 - 0516114286 Page: 20 of 51

UNOFFICIAL COPY

consistent with prevailing market conditions and shall provide for market rents then prevailing in
the market area of the Real Estate. Such leases shall also provide for Security Deposits in
reasonable amounts. Mortgagor shall also submit to Mortgagee for Mortgagee’s approval, which
approval shall not be unreasonably withheld, prior to the execution thereof, any proposed lease,
license or occupancy agreement of the Improvements or any portion thereof that differs
materially and adversely from the aforementioned conditions. Mortgagor shall not execute any
lease, license or occupancy agreement for all or a substantial portion of the Property, except for
an actual occupancy by the tenant, lessee or licensee thereunder, and shall at all times promptly
and faithfully perform, or cause to be performed, all of the covenants, conditions and agreements
contained in all leases, licenses and occupancy agreements with respect to the Property, now or
hereafter existiig; on the part of the landlord, lessor or licensor thereunder to be kept and
performed. In addition to the requirements set forth in Section 1.18(c) of this Mortgage,
‘Mortgagor shall furzis!y to Mortgagee, within ten (1 0) days after a request by Mortgagee to do
so, a current rent roll ceriified by Mortgagor as being true and correct containing the names of all
tenants, lessees and licensees with respect to the Property, the terms of their respective leases,
licenses or occupancy agreements, the spaces occupied and the rentals or fees payable thereunder
and the amount of each tenant’s sezurity deposit. Upon the request of Mortgagee, Mortgagor
shall deliver to Mortgagee a copy of ack. such lease, license and occupancy agreement.
Mortgagor shall not do or suffer to be done any act that might result in a default by the landlord,
lessor or licensor under any such lease, license or occupancy agreement or allow the tenant,
lessee or licensee thereunder to withhold paynient or rent and, except as otherwise expressly
_permitted by the terms of Section 1.13 hereof, shall not further assign any such lease, license or
occupancy agreement or any such rents. Mortgagor, 2t rio0 cost or expense to Mortgagee, shall
enforce, short of termination, the performance and observaiice of each and every condition and
covenant of each of the parties under such leases. Mortgages shall not, without the prior written
consent of Mortgagee, modify any of the leases, terminate o; accept the surrender of any leases,
waive or release any other party from the performance or observance of any obligation or
condition under such leases except, with respect only to leases affecting less than 1,000 square
feet and having a term of five (5) years or less, in the normal course of ovciness in a manner
which is consistent with sound and customary leasing and management practises for similar
properties in the community in which the Property is located. Mortgagor shall nst permit the
prepayment of any rents under any of the leases for more than one (1) month prioiic'the due
date thereof.

1.13  Alienation and Further Encumbrances.

(a) Mortgagor acknowledges that Mortgagee has relied upon the principals of
Mortgagor and their experience in owning and operating properties similar to the Property in
connection with the closing of the Loan. Accordingly, except as specifically allowed
hereinbelow in this Section 1.13 and notwithstanding anything to the contrary contained in
Section 4.5 hereof, in the event that the Property or any part thereof or interest therein shall be
sold (including any installment sales agreement), conveyed (except to bona fide purchasers of
individual condominium units as provided in the Loan Agreement), disposed of, alienated,
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hypothecated, leased (except as to tenants of space in the Improvements in accordance with the
provisions of Section 1.12 hereof), assigned, pledged, mortgaged, further encumbered or
otherwise transferred or Mortgagor shall be divested of its title to the Property or any interest
therein, in any manner or way, whether voluntarily or involuntarily, without the prior written
consent of Mortgagee being first obtained, which consent may be withheld in Mortgagee’s sole
discretion, then, the same shall constitute a default hereunder and Mortgagee shall have the right,
at its option, to declare any or all of the indebtedness secured hereby, irrespective of the maturity
date specified in the Note, immediately due and payable and to otherwise exercise any of its

. other rights and remedies contained in Article III hereof. For the purposes of this Section: (i) in
the event either Mortgagor or any of its general partners is a corporation or trust, the sale, !
conveyance, traisfer or disposition of more than 20% of the issued and outstanding capital stock
of Mortgagor or aay of its general partners or of the beneficial interest of such trust (or the
issuance of new sha’es of capital stock in Mortgagor or any of its general partners so that
immediately after such issaance the total capital stock then issued and outstanding is more than
120% of the total immedieie!y prior to such issuance) shall be deemed to be a transfer of an
interest in the Property; and (ii) i» the event Mortgagor or any general partner of Mortgagor is a
limited or general partnership, ajoiit venture or a limited liability company, a change in the
ownership interests in any general pzrtnér, any joint venturer or any manager or member, either

voluntarily, involuntarily or otherwise o Mortgagor, or the sale, conveyance, transfer,
disposition, alienation, hypothecation or encr.moering of all or any portion of the interest of or in
any such general partner, joint venturer, manaer or member in Mortgagor or such general
partner or manager (whether in the form of a ben=ficial or partnership interest or in the form of a
power of direction, control or management, or other wise), shall be deemed to be a transfer of an
interest in the Property. Provided, further, however, the d<ath or incompetency of an individual

' manager or member shall not constitute an unauthorized trarsfer if Mortgagor provides a

substitute manager or member acceptable to Mortgagee, in its sole discretion, within thirty (30)

days of such death or determination of incompentency.

1.14.  Payment of Utilities, Assessments, Charges, Etc. Mortgagr shall pay when due
all utility charges which are incurred by Mortgagor or which may become a charge or lien
against any portion of the Property for gas, electricity, water and sewer services “itished to the

- Real Estate and/or the Improvements and all other assessments or charges of a stmiias nature, or
- assessments payable pursuant to any restrictive covenants, whether public or private; 2{facting
the Real Estate and/or the Improvements or any portion thereof, whether or not such assessinents
or charges are or may become liens thereon,

1.15.  Access Privileges and Inspections. Mortgagee and the agents, representatives and
employees of Mortgagee shall, subject to the rights of tenants, have full and free access to the
Real Estate and the Improvements and any other location where books and records concerning
the Property are kept at all reasonable times for the purposes of inspecting the Property and of

xamining, copying and making extracts from the books and records of Mortgagor relating to the
Property. Mortgagor shall lend assistance to all such agents, representatives and employees of
Mortgagee.
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1.16.  Waste: Alteration of the Property. Mortgagor shall not commit, suffer or permit
any waste on the Property nor take any actions that might invalidate any insurance carried on the
Property. Mortgagor shall maintain the Property in good condition and repair. No part of the
Improvements may be removed, demolished or materially altered, without the prior written

.consent of Mortgagee except as expressly provided in the Loan Agreement, and to commence

construction of the Project as provided for in the Loan Agreement. Without the prior written
consent of Mortgagee, Mortgagor shall not commence construction of any improvements on the
Real Estate other than improvements required for the maintenance or repair of the Property.

1.17." Zening; Use. Without the prior written consent of Mortgagee, Mortgagor shall
not seek, make, sutfer, consent to or acquiesce in any change in the zoning or conditions of use

.of the Real Estate oi the Improvements. Mortgagor shall comply with and make all payments

required under the pro'visizns of any covenants, conditions or restrictions affecting the Real
Estate or the Improvements. 'Mortgagor shall comply with all existing and future requirements
of all governmental authorities having jurisdiction over the Property. Mortgagor shall keep all
licenses, permits, franchises, certificates of occupancy, consents, and other approvals necessary
for the operation of the Property in fiill force and effect. If, under applicable zoning provisions,
the use of all or any part of the Real Estite or the Improvements is or becomes a nonconforming
use, Mortgagor shall not cause or permit siick xse to be discontinued or abandoned without the
prior written consent of Mortgagee. Further, withont Mortgagee’s prior written consent,
Mortgagor shall not file or subject any part of the Real Estate or the Improvements to any
declaration of condominium or cooperative or convert any part of the Real Estate or the
Improvements to a condominium, cooperative or other £5r:1: of multiple ownership and

governance.

1.18.  Financial Statements and Books and Records. Mcrtgazor shall keep accurate
books and records of account of the Property and its own financial afiaiss sufficient to permit the
preparation of financial statements therefrom in accordance with generally accepted accounting
principles. Mortgagee and its duly authorized representatives shall have the 1ght to examine,
copy and audit Mortgagor’s records and books of account at all reasonable times.” So long as this
Mortgage continues in effect, Mortgagor shall provide to Mortgagee, in addition to 24y other
financial statements required hereunder or under any of the other Loan Documents, the fallowing
financial statements and information, all of which must be certified to Mortgagee as beiig; iue
and correct by Mortgagor or the entity to which they pertain, as applicable, be prepared in
accordance with generally accepted accounting principles consistently applied and be in form
and substance acceptable to Mortgagee:

(a) copies of all tax returns filed by Mortgagor, within one hundred twenty (120)
days after, but in no event later than, the end of each calendar year unless an appropriate request
for extension has been filed;
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(b) copies of all tax returns filed by the Guarantor under any guaranty executed in
connection with the Loan secured hereby, within one hundred twenty (120) days after the end of
.each calendar year; and

, (¢) such other information with respect to the Property, Mortgagor, the members
and managers in Mortgagor, and each indemnitor and guarantor under any indemnity or guaranty
executed in connection with the Loan secured hereby, which may be requested from time to time
by Mortgagee, within a reasonable time after the applicable request.

1.19. Further Documentation. Mortgagor shall, on the request of Mortgagee in its
reasonable discretion and at the expense of Mortgagor, promptly correct any defect, error or
omission which mav be discovered in the contents of this Mortgage or in any of the other Loan
- Documents and proinnily execute, acknowledge, deliver and record or file such further
instruments and do sucix-Inzther acts as may be necessary, desirable or proper to carry out more
effectively the purposes of‘this Mortgage and the other Loan Documents or as may be deemed
. advisable by Mortgagee to protezi; continue or preserve the liens and security interests hereunder
including, without limitation, security instruments, financing statements and continuation
statements.

1.20. (a) Payment of Costs. Mortgagor shall pay all reasonable costs and expenses of
every character incurred in connection with the clesing of the Loan or otherwise attributable or
chargeable to Mortgagor as the owner of the Property, including, without limitation, appraisal
fees, recording fees, documentary, stamp, mortgage oriutangible taxes, brokerage fees and
- commissions, title policy premiums and title search fees; niiform commercial code/tax
lien/litigation search fees, escrow fees and reasonable attorngys’ fees.

(b) Advances to Protect Property. Without limiting or walving any other rights
and remedies of Mortgagee hereunder, if Mortgagee determines that lvicrtgagor is not adequately
performing or has failed to perform any of its obligations, covenants or agreements contained in

. this Mortgage or in any of the other Loan Documents and such inadequacy cr tailure is not cured
within any applicable grace or cure period following required written notices, if any or if any

~ action or proceeding of any kind (including, but not limited to, any bankruptcy, insolvency,
arrangement, reorganization or other debtor relief proceeding) is commenced which migiit
materially adversely affect Mortgagee’s interest in the Property or Mortgagee’s right to eriarce
its security, then Mortgagee may, at it option, with notice to Mortgagor, make any appearances,
disburse or advance any sums and take any actions as may be necessary or desirable to protect or
enforce the security of this Mortgage or to remedy the failure of Mortgagor to perform its
covenants and agreements (without, however, waiving any default of Mortgagor). Mortgagor
agrees to pay on demand all expenses of Mortgagee reasonably incurred with respect to the

foregoing (including, but not limited to, reasonable fees and disbursements of counsel), together
with interest thereon at the Default Interest Rate from and after the date on which Mortgagee
incurs such expenses until reimbursement thereof by Mortgagor. Any such expenses so incurred
by Mortgagee, together with interest thereon as provided above, shall be additional indebtedness
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[ of Mbrtgﬁgor secured by this Mortgage and by all of the other Loan Documents securing all or

any part of the indebtedness evidenced by the Note. The necessity for any such actions and of
the amounts to be paid shall be determined by Mortgagee in its sole and absolute discretion.
Mortgagee is hereby empowered to enter and to authorize others to enter upon the Property or
any part thereof for the purpose of performing or observing any such defaulted term, covenant or

~condition without thereby becoming liable to Mortgagor or any person in possession holding
. under Mortgagor. Mortgagor hereby acknowledges and agrees that the remedies set forth in this

Section 1.20(b) shall be exercisable by Mortgagee, and any and all payments made or costs or

. expenses incurred by Mortgagee in connection therewith shall be secured hereby and shall be,

without demanrd, immediately repaid by Mortgagor with interest thereon at the Defanlt Interest
Rate, notwitnswanding the fact that such remedies were exercised and such payments made and
costs incurred by Mbrtgagee after the filing by Mortgagor of a voluntary case or the filing
against Mortgagor <f 2n involuntary case pursuant to or within the meaning of the Bankruptcy
Reform Act of 1978, as umended (the “Act”), Title 11 U.S.C., or after any similar action
pursuant to any other debtor relief law (whether statutory, common law, case law or otherwise)

- -of any jurisdiction whatsoever, now or hereafter in effect, which may be or become applicable to

Mortgagor, Mortgagee, any guaranior or indemnitor, the secured indebtedness or any of the Loan
Documents. This indemnity shall survive payment in full of the indebtedness secured hereby.
This Section 1.20(b) shall not be construec! to require Mortgagee to incur any expenses, make
any appearances or take any actions.

1.21.  Security Interest. This Mortgage is aiso intended to encumber and create a
security interest in, and Mortgagor hereby grants to/Mortgagee a security interest in, all Reserves
(as hereinabove defined), fixtures, chattels, accounts, cqu’pment, inventory, contract rights,
general intangibles and other personal property included witiiin the Property, all renewals,
replacements of any of the aforementioned items, or articles it substitution therefor or in

- addition thereto or the proceeds thereof (said property is hereina ter referred to collectively as the

“Collateral”), whether or not the same shall be attached to the Real Estate or the Improvements

in any manner. It is hereby agreed that to the extent permitted by law, all of the foregoing

property is to be deemed and held to be a part of and affixed to the Real Esta‘t and the
Improvements. The foregoing security interest shall also cover Mortgagor’s ieasciold interest in
any of the foregoing property which is leased by Mortgagor. Notwithstanding tue{ciegoing, all
of the foregoing property shall be owned by Mortgagor and no leasing or installmeni edles or
other financing or title retention agreement in connection therewith shall be permitted wit'out
the prior written approval of Mortgagee. Mortgagor shall promptly replace all of the Coliateral
subject to the lien or security interest of this Mortgage when worn out or obsolete with Collateral
comparable to the worn out or obsolete Collateral when new and will not, without the prior
written consent of Mortgagee, remove from the Real Estate or the Improvements any of the
Collateral subject to the lien or security interest of this Mortgage except such as is replaced by an
article of equal suitability and value as above provided, owned by Mortgagor free and clear of
any lien or security interest except that created by this Mortgage and the other Loan Documents
and except as otherwise expressly permitted by the terms of Section 1.13 of this Mortgage. All
of the Collateral shall be kept at the location of the Real Estate except as otherwise required by
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the terms of the Loan Documents. Mortgagor shall not use any of the Collateral in violation of
any applicable statute, ordinance or insurance policy.

1.22. Security Agreement. This Mortgage constitutes both a real property mortgage and
a “security agreement” between Mortgagor and Mortgagee with respect to the Collateral in
which Mortgagee is granted a security interest hereunder, and, cumulative of all other rights and
remedies of Mortgagee hereunder, Mortgagee shall have all of the rights and remedies of a
secured party under any applicable Uniform Commercial Code. Mortgagor hereby agrees to
execute and deliver on demand security agreements, financing statements, continuation
statements or other instruments as Mortgagee may request or require in order to impose, perfect
or continue the perfection of the lien or security interest created hereby. Mortgagor agrees to
furnish Mortgage¢ vrith notice of any permitted change in the name, identity, corporate structure,
residence, or princiyal place of business or mailing address of Mortgagor within ten (10) days of
the effective date of any such change. Expenses of retaking, holding, preparing for sale, selling
or the like (including, without limitation, Mortgagee's reasonable attorneys' fees and legal
expenses), together with interest-thereon at the Default Interest Rate from the date incurred by
Mortgagee until actually paid by Mortgagor, shall be paid by Mortgagor on demand and shall be
secured by this Mortgage and by all of the other Loan Documents securing all or any part of the
-indebtedness evidenced by the Note. Ifaotice is required by law, Mortgagee shall give
Mortgagor at least ten (10) days’ prior writte:\ ziotice of the time and place of any public sale of
such property or of the time of or after which any private sale or any other intended disposition

. ... thereof is to be made, and if such notice is sent tc Mortgagor, as the same is provided for the
-+ mailing of notices herein, it is hereby deemed that stci notice shall be and is reasonable notice to

Mortgagor. No such notice is necessary for any such propeity which is perishable, threatens to
decline speedily in value or is of a type customarily sold o4 recognized market. Any sale made
pursuant to the provisions of this Section 1.22 shall be deenied to have been a public sale
conducted in a commercially reasonable manner if held contemporanzously with the foreclosure
sale as provided in Section 3.1(e) hereof upon giving the same notice vath respect to the sale of
the Property hereunder as is required under said Section 3.1(e). Furthermére, to the extent

- permitted by law, in conjunction with, in addition to or in substitution for the rights and remedies
available to Mortgagee pursuant to any applicable Uniform Commercial Code:

(a) In the event of a foreclosure sale, the Property may, at the option of.
Mortgagee, be sold as a whole; and

(b) It shall not be necessary that Mortgagee take possession of the aforementioned
Collateral, or any part thereof, prior to the time that any sale pursuant to the provisions of this
Section 1.22 is conducted and it shall not be necessary that said Collateral, or any part thereof, be
present at the location of such sale; and

(¢) Mortgagee may appoint or delegate any one or more persons as agent to
-perform any act or acts necessary or incident to any sale held by Mortgagee, including the
sending of notices and the conduct of the sale, but in the name and on behalf of Mortgagee.
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The name and address of Mortgagor and the record owner of the Property (as Debtor under any
applicable Uniform Commercial Code) are as stated in the initial paragraph of this Mortgage.

The name and address of Mortgagee (as Secured Party under any applicable Uniform
Commercial Code) are as stated in the initial paragraph of this Mortgage.

1.23. Easements and Rights-of-Way. Except for the Permitted Exceptions, Mortgagor

. shall not grant any easement or right-of-way with respect to all or any portion of the Real Estate

or the Improvements without the prior written consent of Mortgagee. The purchaser at any
foreclosure sale hereunder may, at its discretion, disaffirm any easement or right-of-way granted
in violation of any cf the provisions of this Mortgage and may take immediate possession of the
Property free from,arJ despite the terms of, such grant of easement or right-of-way. If
Mortgagee consents tc tiie-grant of an easement or right-of-way, Mortgagee agrees to grant such
consent without charge to v ortgagor other than reasonable expenses, including, without

~ limitation, reasonable attorneys! {ees, incurred by Mortgagee in the review of Mortgagor's

request and, if applicable, in the preparation of documents relating to the subordination of this
Mortgage to such easement or right-of-way.

1.24. Compliance with Laws. (a) Morigagor shall at all times comply with all statutes,
ordinances, regulations and other governmental or quasi-governmental requirements and private
covenants now or hereafer relating to the ownerchip. construction, use or operation of the
Property, including, but not limited to, those concernizig employment and compensation of
persons engaged in operation and maintenance of the Prozcrty and any environmental or
ecological requirements, even if such compliance shall require structural changes to the Property;

provided, however, that Mortgagor may, upon providing Moitgages with security satisfactory to

Mortgagee, proceed diligently and in good faith to contest the validity” or applicability of any
such statute, ordinance, regulation or requirement so long as during <uch contest the Property
shall not be subject to any lien, charge, fine or other liability and shall not be in danger of being
forfeited, lost or closed. Mortgagor shall not use or occupy, or allow the use‘or occupancy of,

. the Property in any manner which violates any lease of or any other agreement #ppiicable to the

Property or any applicable law, rule, regulation or order or which constitutes a puulic or private
nuisance or which makes void, voidable or cancelable, or increases the premium of, 3z’
insurance then in force with respect thereto.

(b) Mortgagor agrees that the Property shall at all times comply to the extent
applicable with the requirements of the Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988 and all other state and local laws and ordinances related to
handicapped access and all rules, regulations, and orders issued pursuant thereto including,
without limitation, the Americans with Disabilities Act Accessibility Guidelines for Buildings
and Facilities. Mortgagor agrees to give prompt notice to Mortgagee of the receipt by Mortgagor
of any complaints related to violations of any Access Laws and of the commencement of any
proceedings or investigations which relate to compliance with applicable Access Laws.
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1.25.  Additional Taxes. In the event of the enactment after this date of any law of the
state where the Property is located or of any other governmental entity deducting from the value
of the Property for the purpose of taxation any lien or security interest thereon, or imposing upon
- Mortgagee the payment of the whole or any part of the taxes or assessments or charges or liens

herein required to be paid by Mortgagor, or changing in any way the laws relating to the taxation
of mortgages or security agreements or debts secured by mortgages or security agreements or the
interest of the mortgagee or secured party in the property covered thereby, or the manner of
collection of such taxes, so as to adversely affect this Mortgage or the indebtedness secured
hereby or Mor(zagee, then, and in any such event, Mortgagor, upon demand by Mortgagee, shall
pay such taxes, 23sessments, charges or liens, or reimburse Mortgagee therefor; provided,
however, that it ia the opinion of counsel for Mortgagee (a) it might be unlawful to require
Mortgagor to make such payment, or (b) the making of such payment might result in the
imposition of interest veysnd the maximum amount permitted by law, then and in either such
event, Mortgagee may elect, by notice in writing given to Mortgagor, to declare all of the
'indebtedness secured hereby to be and become due and payable in full, sixty (60) days from the
giving of such notice.

1.26. Mortgagor’s Waivers. T0 the full extent permitted by law, Mortgagor agrees that
Mortgagor shall not at any time insist upon, jléad, claim or take the benefit or advantage of any
law now or hereafter in force providing for an ¥y appraisement, valuation, stay, moratorium or
extension, or any law now or hereafter in force p-oviding for the reinstatement of the
indebtedness secured hereby prior to any sale of the Pieperty to be made pursuant to any
provisions contained herein or prior to the entering of azvdecree, judgment or order of any court
- of competent jurisdiction, or any right under any statute to rdeem all or any part of the Property
so sold. To the full extent permitted by law, Mortgagor shaii not kave or assert any right under
any statute or rule of law pertaining to the exemption of homestead ov'other exemption under any
federal, state or local law now or hereafter in effect, the administraticn Of estates of decedents or
any other matters whatsoever to defeat, reduce or affect the ri ght of MortZagee under the terms
of this Mortgage to a sale of the Property, for the collection of the secured inll¢btedness without
any prior or different resort for collection, or the right of Mortgagee under the tefms of this
Mortgage to the payment of the indebtedness secured hereby out of the proceeds ui salc of the
Property in preference to every other claimant whatever. Mortgagor, for Mortgagor apd
Mortgagor's successors and assigns, and for any and all persons ever claiming any interesiin the
Property, to the full extent permitted by law, hereby knowingly, intentionally and voluntarily
with and upon the advice of competent counsel waives, releases, relinquishes and forever
forgoes: (a) all rights of valuation, appraisement, stay of execution, reinstatement and notice of
election or intention to mature or declare due the secured indebtedness (except such notices as
are specifically provided for herein); (b) all right to a marshalling of the assets of Mortgagor,
including the Property, to a sale in the inverse order of alienation, or to direct the order in which
any of the Property shall be sold in the event of foreclosure of the liens and security interests
hereby created and agrees that any court having jurisdiction to foreclose such liens and security
interests may order the Property sold as an entirety; (c) all rights and periods of redemption
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provided under 735 ILCS 5/15-1601(b) or any other applicable law; and (d) all present and

. _future statutes of limitations as a defense to any action to enforce the provisions of this Mortgage
.or to collect any of the indebtedness secured hereby the fullest extent permitted by law and

agrees that it shall not solicit or aid the solicitation of the filing of any Petition (as hereinafter
defined) against Mortgagor, whether acting on its own behalf or on behalf of any other party.
Without limiting the generality of the foregoing, Mortgagor shall not (i) provide information
regarding the identity of creditors or the nature of creditors’ claims to any third party unless
compelled to do so by order of a court of competent jurisdiction or by regulation promulgated by
a governmental agency; or (ii) pay the legal fees or expenses of any creditor of or interest holder

L din Mortgagor vith respect to any matter whatsoever.

1.27. SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL.

(2) MORI%ZAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND
UPON THE ADVICE OF COMPETENT COUNSEL, (i) SUBMITS TO PERSONAL
JURISDICTION IN THE STA%% OF ILLINOIS OVER ANY SUIT, ACTION OR
PROCEEDING BY ANY PERSON ARISING FROM OR RELATING TO THE NOTE,
THIS MORTGAGE OR ANY OTHEX YF THE LOAN DOCUMENTS, (iij) AGREES
THAT ANY SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY

.:... STATE OR FEDERAL COURT OF COMFETENT JURISDICTION SITTING IN COOK
.. COUNTY, ILLINOIS, (iii) SUBMITS TO TH.: JURISDICTION OF SUCH COURTS,
AND, (iv) TO THE FULLEST EXTENT PERMI(? ED BY LAW, AGREES THAT IT

WILL NOT BRING ANY ACTION, SUIT OR PROZEEDING IN ANY OTHER FORUM
(BUT NOTHING HEREIN SHALL AFFECT THE RIGTiT OF LENDER AS
MORTGAGEE TO BRING ANY ACTION, SUIT OR PRGCEEDING IN ANY OTHER
FORUM).

(b) MORTGAGOR, TO THE FULL EXTENT PERMI”TED BY LAW,

' HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND

UPON THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN AN Y ACTION OR
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATTYG TO
THE INDEBTEDNESS SECURED HEREBY OR ANY CONDUCT, ACT OR OMIS3TON
OF MORTGAGEE OR MORTGAGOR, OR ANY OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER

- ;- PERSONS AFFILIATED WITH MORTGAGEE OR MORTGAGOR, IN EACH OF THE
- FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR

OTHERWISE.

1.28. Reserved.
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1.29. Management. The management of the Property shall be by either: (a) Mortgagor
or an entity affiliated with Mortgagor approved by Mortgagee for so long as Mortgagor or said
affiliated entity is managing the Property in a first class manner; or (b) a professional property
management company reasonably approved by Mortgagee. Such management by an affiliated
entity or a professional property management company shall be pursuant to a written agreement

~approved by Mortgagee. Each and every manager approved by Mortgagee (whether such

manager-is an entity affiliated with Mortgagor or is a professional property management
company) shall enter into a written agreement in recordable form with Mortgagee subordinating
any liens in favor of such manager to the lien of this Mortgage. Inno event shall any manager be
removed or rezlaced or the terms of any management agreement modified or amended without
the prior writtei: consent of Mortgagee. In the event of default hereunder or under any
management con‘rast then in effect, which default is not cured within any applicable grace or

-cure period, Mortgzge: shall have the right to terminate, or to direct Mortgagor to terminate,

such management contract upon thirty (30) days’ notice and to retain, or to direct Mortgagor to
retain, a new management agent approved by Mortgagee. All Rents and Profits generated by or

~ derived from the Property shall first be utilized solely for current expenses directly attributable to

the ownership and operation of tie Property, including, without limitation, current expenses
relating to Mortgagor's liabilities an obligations with respect to this Mortgage and the other
Loan Documents, and none of the Rents and Profits generated by or derived from the Property
shall be diverted by Mortgagor and utilize for any other purposes unless all such current
expenses attributable to the ownership and op:ration of the Property have been fully paid and
satisfied.

1.30. Hazardous Materials and Environmentai Coacerns.

(a) Mortgagor hereby represents and warrants'io M ortgagee that, as of the date

“hereof: (i) to the best of Mortgagor’s knowledge, information ar.d belief, the Property is not in

direct or indirect violation of any local, state or federal law, rule or r¢grilation pertaining to
environmental regulation, contamination, remediation or human health arA safety (including the
regulation or remediation of Hazardous Substances as defined below) (collectively,
“Environmental Laws™), all as amended; (ii) based upon the Phase I Environmeritai,Report dated
April 15, 2005 prepared by Environmental Protection Industries (the “Phase I Repori 2 and

delivered to Mortgagee and to Mortgagor’s best knowledge and belief, no hazardous, toxic or

harmful substances, wastes, materials, pollutants or contaminants (including, without limication,
asbestos, polychlorinated biphenyls, petroleum products, radon, lead-based paint, flammable
explosives, radioactive materials, infectious substances or raw materials which may include
hazardous constituents) or any other substances or materials which are included under or
regulated by Environmental Laws (collectively, “Hazardous Substances™) are located on the
Property (including underground contamination) except for those substances used by Mortgagor

- in the ordinary course of its business and in compliance with all Environmental Laws; (iii) the

Property is not subject to any private or governmental lien or Judicial, administrative or other
notice or action relating to Hazardous Substances or noncompliance with Environmental Laws,
nor is Mortgagor aware of any basis for such lien, notice or action; (iv) based on the Phase I
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- ‘Report and to Mortgagor’s best knowledge and belief, there are no underground storage tanks or
other underground storage receptacles (whether active or abandoned) for Hazardous Substances
on the Property; (v) Mortgagor has received no notice of, and to the best of Mortgagor's
- knowledge and belief, after due inquiry and investigation, there does not exist any, investigation,
action, proceeding or claim by any agency, authority or unit of government or by any third party
which could result in any liability, penalty, sanction or judgment under any Environmental Laws
with respect to any condition, use or operation of the Property, nor does Mortgagor know of any
basis for such investigation, action, proceeding or claim; (vi) Mortgagor has received no notice
that, and to the best of Mortgagor’s knowledge and belief after due inquiry and investigation,
there has beep 10 claim by any party that, any use, operation or condition of the Property has
- caused any nuisance, trespass or any other liability or adverse condition on any other property,

- nor does Mortgagor know of any basis for such notice or claim; and (vii) based on the Phase I
Report there are no present environmental conditions or events or, to the best of Mortgagor’s
knowledge, past envircnirental conditions or events on or near the Property that could be
reasonably anticipated to riaterially adversely affect the value of the Property.

(b) Mortgagor shail keep or cause the Property to be kept free from Hazardous
Substances (except those substances used by Mortgagor in the ordinary course of its business and
in compliance with all Environmental Laws) and in compliance with all Environmental Laws,
shall not install or use any underground stérzp< tanks, shall expressly prohibit the use,
generation, handling, storage, production, processing and disposal of Hazardous Substances by
all tenants, (except those substances used by tenants in the ordinary course of their activities and
"in compliance with all Environmental Laws), invitecs-and trespassers, and, without limiting the
generality of the foregoing, during the term of this Mot tg2ge, shall not install in the
Improvements or permit to be installed in the Improvemenis asbestos or any substance
containing asbestos.

(c) Mortgagor shall promptly notify Mortgagee if Mor igegor shall become aware
of (i) any Hazardous Substances at, on, under, affecting or threatening 104zt the Property
(except those substances used by Mortgagor or tenants in the ordinary course'of their business or
activities, respectively, and in compliance with all Environmental Laws), (ii) any" lien, action or

“notice affecting or threatening to affect the Property or Mortgagor resulting from any violation or
alleged violation of Environmental Law, (iii) any investigation, inquiry or proceeding <oicerning
Mortgagor on the Property pursuant to any Environmental Law or otherwise relating to

. Hazardous Substances, or (iv) any occurrence, condition or state of facts which would render any
‘representation or warranty in this Section incorrect in any respect if made at the time of such
discovery. Further, immediately upon receipt of the same, Mortgagor shall deliver to Mortgagee
copies of any and all orders, notices, permits, applications, reports, and other communications,
documents and instruments pertaining to the actual, alleged or potential non-compliance with
any Environmental Laws in connection with the Property or presence or existence of any
Hazardous Substances at, on, about, under, within, near or in connection with the Property
(except those substances used in the ordinary course of its business and in compliance with all

- Environmental Laws). Mortgagor shall, promptly and when and as required, at Mortgagor’s sole
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" cost and expense, take all actions as shall be necessary or advisable for compliance with the

terms of this Section 1.30 or for the remediation of any and all portions of the Property or other
affected property, including, without limitation, all investigative, monitoring, removal,
containment, remedial and response actions in accordance with all applicable Environmental
Laws (and in all events in a manner satisfactory to Mortgagee), and shall further pay or cause to
be paid, at no expense to Mortgagee, all remediation, response, administrative and enforcement
costs of applicable governmental agencies which may be asserted against the Property. In the
event Mortgagor fails to do so (i) Mortgagee may, but shall not be obligated to, undertake
remediation at the Property or other affected property necessary to bring the Property into
conformance ¥vith the terms of Environmental Laws, and (ii) Mortgagor hereby grants to
Mortgagee and itz agents and employees access to the Property and a license to do all things
Mortgagee shall desm necessary to bring the Property into conformance with Environmental
Laws. Any and all=osts and expenses reasonably incurred by Mortgagee in connection
therewith, together wiih jriterest thereon at the Default Interest Rate from the date incurred by
Mortgagee until actually paid by Mortgagor, shall be immediately paid by Mortgagor on demand
and shall be secured by this Morigage and by all of the other Loan Documents securing all or any
part of the indebtedness evidenced by the Note. Mortgagor covenants and agrees, at Mortgagor’s
sole cost and expense, to indemnify, defend (at trial and appellate levels, and with attorneys,

.:consultants and experts acceptable to Mor.gagee), and hold Mortgagee harmless from and

against any and all liens, damages, losses, i shilities, obligations, settlement payments, penalties,
assessments, citations, directives, claims, litigation, demands, defenses, judgments, suits,

~ proceedings, costs, disbursements or expenses o1 anv kind or of any nature whatsoever

(including, without limitation, reasonable aftorneys ,-censultants’ and experts’ fees and
disbursements actually incurred in investigating, defendiny; settling or prosecuting any claim,
litigation or proceeding) which may at any time be imposed upon, incurred by or asserted or
awarded against Mortgagee or the Property, and arising directly erindirectly from or out of: (M)

... ..the presence, Release or threat of Release of any Hazardous Substances on, in, under, affecting

or threatening to affect all or any portion of the Property or any surrcuiding areas, regardless of
whether or not caused by or within the control of Mortgagor; (i) the viola*ion of any
Environmental Laws relating to, affecting or threatening to affect the Proper{} whether or not
caused by or within the control of Mortgagor; (iii) the failure by Mortgagor to c omyly fully with
the terms and conditions of this Section 1.30; (iv) the breach of any representatioii or warranty
contained in this Section 1.30; or (v) the enforcement of this Section 1.30, including, wiihout
limitation, the cost of assessment, containment and/or removal of any and all Hazardous

~Substances on and/or from all or any portion of the Property or any surrounding areas, the cost of

any actions taken in response to the presence, Release or threat of Release of any Hazardous
Substances on, in, under or affecting any portion of the Property or any surrounding areas to
prevent or minimize such release or threat of release so that it does not migrate or otherwise

" cause or threaten danger to present or future public health, safety, welfare or the environment,

and costs incurred to comply with the Environmental Laws in connection with all or any portion
of the Property or any surrounding areas. The indemnity set forth in this Section 1.30(c) shall
also include any diminution in the value of the security afforded by the Property or any future

reduction in the sales price of the Property by reason of any matter set forth in this Section
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1.30(c). Mortgagee's rights under this Section shall survive payment in full of the indebtedness
- secured hereby and shall be in addition to all other rights of Mortgagee under this Mortgage, the
‘Note and the other Loan Documents.

(d) Upon Mortgagee’s request, at any time after the occurrence of a default
hereunder or at such other time as Mortgagee has reasonable grounds to believe that Hazardous
Substances are or have been handled, generated, stored, processed, transported to or from, or
released or discharged from or disposed of on or around the Property (other than in the normal
course of Mortgagor’s or the tenants’ business or activities, respectively, and in compliance with
- all Environmental Laws) or that Mortgagor, any tenant or the Property may be in violation of
Environmental Laws, Mortgagor shall provide, at Mortgagor's sole cost and expense, an
inspection or audit of the Property prepared by a hydrogeologist or environmental engineer or
other appropriate coasultant approved by Mortgagee indicating the presence or absence of
Hazardous Substances o the Property (including asbestos-containing material or lead-based

‘paint). If Mortgagor fails t6 srovide such inspection or audit within thirty (30) days after such
request, Mortgagee may order the same, and Mortgagor hereby grants to Mortgagee and its
employees and agents access to e r'roperty and a license to undertake such inspection or audit.
The cost of such inspection or audit, ‘ogether with interest thereon at the Default Interest Rate
from the date incurred by Mortgagee untii actually paid by Mortgagor, shall be immediately paid
by Mortgagor on demand and shall be secures by this Mortgage and by all of the other Loan
Documents securing all or any part of the inde)stedness evidenced by the Note.

(e} Without limiting the foregoing, Mbrtpagee and its authorized representatives
may, during normal business hours and at its own expense; inspect the Property and Mortgagor’s
records related thereto for the purpose of determining compl:ance with Environmental Laws and
the terms and conditions of this Section 1.30.

() Asused herein, the term “Release” shall include, withont limitation, any
intentional or unintentional placing, spilling, leaking, pumping, pouring, e:nitting, emptying,
discharging, injecting, escaping, leaching, dumping, disposing, discarding or dbandoning of any
Hazardous Substance, other than in the normal course of business or activities orits tenants, and
in compliance with all Environmental Laws.

(8) Mortgagor hereby represents, warrants and certifies, that: (i) based on-t'ie
Phase I Report and to the Mortgagor’s best knowledge and belief, there are no underground
storage tanks located on, under or about the Property which are subject to the notification
requirements under Section 9002 of the Solid Waste Disposal Act (42 U.S.C. Section 6901 et
seq.) and federal regulations promulgated thereunder, as now or hereafter amended; and (ii)
based on the Phase I Report there is no facility located on or at the Property which is subject to
the reporting requirements of Section 312 of the Federal Emergency planning and Community
Right to Know Act of 1986 (42 U.S.C. Sec. 11001 et seq.) and the federal regulations
promulgated thereunder, as now or hereafter amended.
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1.31 Indemnification: Subrogatipn.

(2) Mortgagor shall indemnify, defend and hold Mortgagee harmless against: (i)

any and all claims for brokerage, leasing, finder's or similar fees which may be made relating to

the Property or the secured indebtedness, (ii) any and all liability, obligations, losses, damages,

penalties, claims, actions, suits, liens, charges, encumbrances, costs and expenses (including
Mortgagee’s reasonable attorneys’ fees, together with appellate counsel fees, if any) of whatever
kind or nature which may be asserted against, imposed on or incurred by Mortgagee under any
lease or occupancy agreement for any loss arising from a failure or inability to collect Rents and
Profits-or in coanection with the secured indebtedness, this Mortgage, the Property, or any part
thereof, or the exetcise by Mortgagee of any rights or remedies granted to it under this Mortgage,
and any default uider this Mortgage, (iii) any liens (whether judgments, mechanics’,

- materialmen’s or oflierwise), charges and encumbrances filed against the Property, and (iv) any
claims and demands for unmages or injury, including claims for property damage, personal
injury or wrongful death, acising out of or in connection with any accident or fire or other

‘casualty on the Real Estate or the ITmprovements or alny nuisance or trespass made or suffered
thereon, including, in any case, auorney’s fees, costs and expenses as aforesaid, whether at
pretrial, trial or appellate level for any civil, criminal or administrative proceedings. Should
Mortgagee incur any liability under this v nrtgage or any of the other Loan Documents, the
amount thereof, including, without limitationr, zosts, expenses and reasonable attorneys' fees,
together with interest thereon at the Default In erest Rate from the date incurred by Mortgagee
until actually paid by Mortgagor, shall be immed.atelv due and payable to Mortgagee by
Mortgagor on demand and shall be secured hereby and by all of the other Loan Documents
securing all or any part of the indebtedness evidenced by slie Note. However, nothing herein

shall be construed to obligate Mortgagor to indemnify, deférd and hold harmless Mortgagee

from and against any and all liabilities, obligations, losses, damages; penalties, claims, actions,
suits, costs and expenses enacted against, imposed on or incurred by Mortgagee by reason of
Mortgagee’s willful misconduct or gross negligence. This indemnity'shall survive payment in
- full of the indebtedness secured hereby.

(b) Mortgagee may engage the services of attorneys if it is made 4 party

defendant to any litigation (or threatened action or claim) or to enforce the terms o t!ii=

- Mortgage or to protect its rights hereunder, and, in the event of any such engagement, Mortgagor
shall pay Mortgagee’s reasonable attorneys' fees (together with reasonable appellate counse!
fees, if any), consultants’ fees, experts fees, and expenses reasonably incurred by Mortgagee,
whether or not an action is actually commenced against Mortgagor. All references to “attorneys”
in this Subsection and elsewhere in this Mortgage shall include without limitation any attorney or
law firm engaged by Mortgagee and Mortgagee’s in-house counsel, and all references to “fees
and expenses” in this Subsection and elsewhere in this Mortgage shall include without limitation
any reasonable fees of such attorney or law firm and any allocation charges and allocation costs

~of Mortgagee's in-house counsel.
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_ (c) A waiver of subrogation shall be obtained by Mortgagor from its insurance
carrier and, consequently, Mortgagor waives any and all right to claim or recover against

. Mortgagee, its officers, employees, agents and representatives, for loss of or damage to

Mortgagor, the Property, Mortgagor’s property or the property of others under Mortgagor’s
control from any cause insured against or required to be insured against by the provisions of this

-Mortgage.

132 Covenants with Respect to Indebtedness: Operations and Fundamental Changes
of Mortgagor. Mortgagor represents, warrants and covenants as of the date hereof and until such
time as the indchtedness secured hereby is paid in full, that except as previously disclosed to
Mortgagee, Mortzagor:

(2) dees not own and will not own any encumbered asset other than (i) the

. Property, and (ii) inciaental nersonal property necessary for the operation of the Property;

(b) is not engaged-and will not engage in any business other than the ownership,
management and operation of the Property;

, (c) will not enter into any  contract or agreement with any general partner,
principal, manager, member or affiliate of Mazigagor or any affiliate of any such general partner,
principal, manager or member of Mortgagor, except.as disclosed to Mortgagee in writing and

<....upon terms and conditions that are intrinsically fair and substantially similar to those that would
i be-available on an arms-length basis with third parties eiher than an affiliate;

(d) has not incurred and will not incur any dedt, secured or unsecured, direct or
contingent (including guaranteeing any obligation), other than (i) 4l secured indebtedness, and

- (1i) trade payables or accrued expenses incurred in the ordinary cours< of business of operating

the Property; no debt whatsoever may be secured (senior, subordinate o1 pari passu) by the
Property;

(¢) has not made and will not make any loans or advances to any ‘nir¢ party
(including any general partner, principal, manager, member or affiliate of Mortgagos, =i any
guarantor), except that payments may be made to managers or members of Mortgagor subject to
and in accordance with the terms and conditions of the Loan Agreement and with Mortgages’s

_consent;

(f) is and will be solvent and pay its debts from its assets as the same shall become
due;

(2) has done or caused to be done and will do all things necessary to preserve its
existence and corporate, limited liability company and partnership formalities (as applicable),
and will not, nor will any partner, limited or general, or member or shareholder thereof, amend,
modify or otherwise change its partnership certificate, partnership agreement, certificate or
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articles of incorporation or organization, or by-laws or operating agreement or regulations, in a
manner which adversely affects Mortgagor’s, or any such partner’s, member’s or shareholder’s
existence as a single-purpose, single-asset “bankruptcy remote” entity;

(h) will conduct and operate its business as presently conducted and operated;

- (i) will maintain books and records and bank accounts separate from those of its
affiliates, including its general partners, principals and members;

.. (;) will be, and at all times will hold itself out to the public as, a legal entity
separate and disunct from any other entity (including any general partner, principal, member or
affiliate);

(k) will iicits own tax returns;

(1) will mainiain adequate capital for the normal obligations reasonably
. foreseeable in a business of its size-and character and in light of its contemplated business
* operations;

(m) will not, nor will any sharcholder, partner, manager, member or affiliate, seek
the dissolution or winding up, in whole or in part, of Mortgagor;

' (n) will not enter into any transaction of rierger or consolidation, or acquire by
purchase or otherwise all or substantially all of the busiréss or assets of, or any stock or
beneficial ownership of; any entity;

(0) will not commingle the funds and other assets of Mortgagor with those of any
general partner, principal, manager, member or affiliate, or any other pezson;

” e B (p) has and will maintain its assets in such a manner that it is not'costly or difficult

tb“se‘greg‘ate, ascertain or identify its individual assets from those of any affiliate or any other -

person;

: (@) has, and any general partner, manager or operating member of Mortgagsr has,
at all times since its formation, observed all legal and customary formalities regarding its
formation and will continue to observe all legal and customary formalities;

| (r) does not and will not hold itself out to be responsible for the debts or
obligations of any other person;

(s) upon the commencement of a voluntary or involuntary bankruptcy proceeding
by or against Mortgagor, Mortgagor shall not seek a supplemental stay or otherwise pursuant to
11'U.8.C. 105 or any other provision of the Act, or any other debtor relief law (whether
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statutory, common law, case law, or otherwise) of any Jurisdiction whatsoever, now or hereafter
- in effect, which may be or become applicable, to stay, interdict, condition, reduce or inhibit the

ability of Mortgagee to enforce any rights of Mortgagee against any guarantor or indemnitor of

the secured obligations or any other party liable with respect thereto by virtue of any indemnity,
_guaranty or otherwise.

. 1.33. Litigation. Mortgagor will give prompt written notice to Mortgagee of any
litigation or governmental proceedings pending or threatened (in writing) against Mortgagor
which might have a Material Adverse Effect.

1.34. "ERISA. (a) Mortgagor shall not engage in any transaction which would cause any
obligation, or action taken or to be taken, hereunder (or the exercise by Mortgagee of any of its
rights under the No'e, this Mortgage or any of the other Loan Documents) to be a non-exempt
(under a statutory or adriinistrative class exemption) prohibited transaction under ERISA.

(b) Mortgagor shall indemnify Mortgagee and defend and hold Mortgagee
harmless from and against all civi! penalties, excise taxes, or other loss, cost damage and expense
(including, without limitation, reasoiable attorneys’ fees and disbursements and costs incurred in
the investigation, defense and settlemerit ¢ f claims and losses incurred in correcting any
prohibited transaction or in the sale of a p-oki¥ited loan, and in obtaining any individual

_prohibited transaction exemption under ERISA that may be required, in Mortgagee’s sole
discretion) that Mortgagee may incur, directly ot inairectly, as a result of a default under this
Section. This indemnity shall survive any terminatior, satisfaction or foreclosure of this
Mortgage.

ARTICLE IL
EVENTS OF DEFAULT

2.1 Events of Default. The occurrence of any of the following even's shall be an
Event of Default hereunder:

(a) Mortgagor fails to make any payment under the Note when due, snpject to
any notice requirements and grace and cure period set forth therein.

(b) Mortgagor fails to punctually perform any covenant, agreement, obligation,
term or condition hereof which requires payment of any money to Mortgagee (except those
regarding payments to be made under the Note, which failure is subject to any notice
requirements and grace and cure periods set forth in the Note).

: (¢) Mortgagor fails to provide insurance as required by Section 1.4 hereof or fails
to perform any covenant, agreement obligation, term or condition set forth in Section 1.16 or
Section 1.30 hereof.
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(d) Mortgagor fails to perform any other covenant, agreement, obligation, term or

" condition set forth herein other than those otherwise described in this Section 2.1 and, to the

extent such failure or default is susceptible of being cured, the continuance of such failure or

default for thirty (30) days after written notice thereof from Mortgagee to Mortgagor; provided,

however, that if such default is susceptible of cure but such cure cannot be accomplished with
reasonable diligence within said period of time, and if Mortgagor commences to cure such
default promptly after receipt of notice thereof from Mortgagee, and thereafter prosecutes the

curing of such default with reasonable diligence, such period of time shall be extended for such

period of time 25 may be necessary to cure such default with reasonable diligence, but not to
exceed an addiiional sixty (60) days.

(e} /Ay representation or warranty made herein, in or in connection with any
application or commitimept relating to the Loan evidenced by the Note, or in any of the other

' Loan Documents to Mortgagee by Mortgagor, by any principal, manager or general partner in
Mortgagor or by any indermnitor-or guarantor under any indemnity or guaranty executed in

- connection with the Loan secured liereby is determined by Mortgagee to have been false or

- misleading in any material respect at the time made.

(f) There shall be a sale, ccnveyance, disposition, alienation, hypothecation,

o leasing, assignment, pledge, mortgage, grantir g of a security interest in or other transfer or

further encumbrancing of the Property, Mortgagcr or its owners, or any portion thereof or any
interest therein, in violation of Section 1.13 hereof.

(8) A default occurs under any of the other',04n Documents which has not been

~ cured within any applicable grace or cure period therein provided

(h) Mortgagor, any principal, general partner, managcr or managing member (as

: applicabie) in Mortgagor or any indemnitor or guarantor under any indemfity or guaranty

executed in connection with the Loan secured hereby becomes insolvent, or,shall make a transfer
in fraud of creditors, or shall make an assignment for the benefit of creditors, shil file a petition

in bankruptcy, shall voluntarily be adjudicated insolvent or bankrupt or shall admiii i1 vwriting the
inability to pay debts as they mature, shall petition or apply to any tribunal for or shall ~snsent to

_or shall not contest the appointment of a receiver, trustee, custodian or similar officer for
Mortgagor, for any such principal, general partner, manager or managing member (as applicable)

of Mortgagor or for any such indemnitor or guarantor or for a substantial part of the assets of
Mortgagor, of any such principal or general partner of Mortgagor or of any such indemnitor or
guarantor, or shall commence any case, proceeding or other action under any bankruptcy,
reorganization, arrangement, readjustment or debt, dissolution or liquidation law or statute of any

jurisdiction, whether now or hereafter in effect.

(i) A petition (“Petition”) is filed or any case, proceeding or other action is
commenced against Mortgagor, against any principal, general partner, manager or managing
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member of Mortgagor or against any indemnitor or guarantor under any indemnity or guaranty
executed in connection with the Loan secured hereby seeking to have an order for relief entered
against it as debtor or seeking reorganization, arrangement, adjustment, liquidation, dissolution
or composition of it or its debts or other relief under any law relating to bankruptcy, insolvency,
arrangement, reorganization, receivership or other debtor relief under any law or statute of any
jurisdiction, whether now or hereafter in effect, or a court of competent jurisdiction enters an
order for relief against Mortgagor, against any principal, general partner or manager or managing
member of Mortgagor or against any indemnitor or guarantor under any indemnity or guaranty
executed in connection with the Loan secured hereby, as debtor, or an order, judgment or decree
is entered appointing, with or without the consent of Mortgagor, of any such principal, general
partner or manager or managing member of Mortgagor or of any such indemnitor or guarantor, a
receiver, trustee, custodian or similar officer for Mortgagor, for any such principal or general
partner of Mortgager or for any such indemnitor or guarantor, or for any substantial part of any
of the properties of Maripacor, of any such principal, general partner, manager or managing
member of Mortgagor or ef siny such indemnitor or guarantor, and if any such event shall occur,
such petition, case, proceeding, action, order, judgment or decree shall not be dismissed within
sixty (60) days after being commienced.

(G) Mortgagor solicits oraiis the solicitation of the filing of any Petition against

. Mortgagor including, without limitation: (1) providing information regarding the identity of
- creditors or the nature of creditors’ claims to eny third party unless compelled to do so by order

of a court of competent jurisdiction or by regulat:on promulgated by a governmental agency, or
(ii) paying the legal fees or expenses of any creditor of or interest holder in Mortgagor with
respect to any matter whatsoever.

(k) The Property or any part thereof shall be tiken on execution or other process
of law in any action against Mortgagor.

(1) The Property is abandoned, or the Project (as defined i: the Loan Agreement)
is unreasonably delayed or discontinued for a period of thirty (30) consecutiva'days or more for
reasons other than those beyond the reasonable control of Mortgagor.

(m) The holder of any lien or security interest on the Property (without mplying
the consent of Mortgagee to the existence or creation of any such lien or security interesi);
whether superior or subordinate to this Mortgage or any of the other Loan Documents, declares a
default and such default is not cured within any applicable grace or cure period set forth in the
applicable document or such holder institutes foreclosure or other proceedings for the
enforcement of its remedies thereunder.

(n) The Property, or any part thereof, is subjected to actual or threatened waste or
to removal, demolition or material alteration so that the value of the Property is materially
diminished thereby and Mortgagee determines (in its subjective determination) that it is not
adequately protected from any loss, damage or risk associated therewith.
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(0) Any dissolution, termination, partial or complete liquidation, merger or
consolidation of Mortgagor or any of its principals, managers, members, or general partners,

" except as expressly provided in Section 1.13 hereof.

ARTICLE IIL
REMEDIES

. 3.1 Remedies Available. If there shall occur a default under this Mortgage, and such
default has not been cured within any applicable grace or cure period, then this Mortgage is

- subject to foreciosuie as provided by law and Mortgagee may, at its option and by or through a

trustee, nominee, assignee or otherwise, to the fullest extent permitted by law, exercise any or all
of the following rights, r¢medies and recourses, either successively or concurrently.

(a) Acceleration~Accelerate the maturity date of the Note and declare any or all

of the indebtedness secured herebv o be immediately due and payable without any presentment,
-demand, protest, notice or action of zny kind whatever (each of which is hereby expressly

waived by Mortgagor), whereupon the sare shall become immediately due and payable. Upon

- any such acceleration, payment of such accelsrated amount shall constitute a prepayment of the

principal balance of the Note and any applicatle pravayment fee provided for in the Note shall

then be immediately due and payable.

(b) Entry on the Property. Without in aiy/way curing or waiving any default of
Mortgagor, either in person, by agent or by court-appointed iezeiver, with or without bringing
any action or proceeding, or by a receiver appointed by a court an<-without regard to the
adequacy of its security, enter upon and take possession of the Property, or any part thereof, in its
own name, without force or with such force as is permitted by law ana without notice or process
except as may be required by law, and do any and all acts and perform ary-and all work which

. may be desirable or necessary in Mortgagee’s judgment to complete any unfinished construction

on the Real Estate, to preserve and/or enhance the value, marketability or rentabiiity of the
Property, to increase the income therefrom, to manage and operate the Property orto'rotect the
security hereof and all sums expended by Mortgagee therefor, together with interest thércon at
the Default Interest Rate, shall be immediately due and payable to Mortgagee by Mortgagcrion
demand and shall be secured hereby and by all of the other Loan Documents securing all or any
part of the indebtedness evidenced by the Note.

(c) Collect Rents and Profits. With or without taking possession of the Property,
sue for or otherwise collect the Rents and Profits, including those past due and unpaid, and apply
the same, less costs and expenses of operation and collection, including reasonable attorney’s
fees, upon any indebtedness secured hereby, all in such order as Mortgagee in its discretion may
determine.
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(d) Appointment of Receiver. Upon, or at any time prior or after instituting any
judicial foreclosure or instituting any other foreclosure of the liens and security interests
provided for herein or any other legal proceedings hereunder, make application to a court of
competent jurisdiction for appointment of a receiver for all or any part of the Property, as a
matter of strict right, with notice to Mortgagor, and without regard to the adequacy of the

Property for the repayment of the indebtedness secured hereby or the solvency of Mortgagor or
~ any person or persons liable for the payment of the indebtedness secured hereby, and Mortgagor
does hereby irrevocably consent to such appointment, waives any and all notices of and defenses
to such appointment and agrees not to oppose any application therefor by Mortgagee, but nothing
herein is to be-construed to deprive Mortgagee of any other right, remedy or privilege Mortgagee
may now have under the law to have a receiver appointed, provided, however, that the
appointment of such receiver, trustee or other appointee by virtue of any court order, statute or
regulation shall notimpair or in any manner prejudice the rights of Mortgagee to receive
payment of the Rents and Profits pursuant to other terms and provisions of this Mortgage or the
- - Assignment. Any such receiver shall have all of the usual powers and duties of receivers in
similar cases, including, without limitation, the full power to hold, develop, rent, lease, manage,
maintain, operate and otherwise usé or permit the use of the Property upon such terms and
conditions as said receiver may deeni to be prudent and reasonable under the circumstances as
-more fully set forth in Section 3.3 below. Such receivership shall, at the option of Mortgagee,
continue until full payment of all of the indelt=dness secured hereby or until title to the Property
shall have passed by foreclosure sale under th's M. artgage or deed in lieu of foreclosure.

(e) Foreclosure. Immediately commiencz an action to foreclose this Mortgage or
to specifically enforce its provisions or any of the indebtésness secured hereby pursuant to the
statutes in such case made and provided and sell the Property or cause the Property to be sold in

“accordance with the requirements and procedures provided by said statutes in a single parcel or
in several parcels at the option of Mortgagee. In the event foreclosurs proceedings are filed by
Mortgagee, all expenses incident to such proceeding, including, but riot limited to, reasonable
attorneys’ fees and costs, shall be paid by Mortgagor and secured by this Mortgage and by all of
the other Loan Documents securing all or any part of the indebtedness evidersed by the Note.
The secured indebtedness and all other obligations secured by this Mortgage, inciuding, without
limitation, interest at the Default Interest Rate, reasonable attorneys’ fees and any otlieramounts
due and unpaid to Mortgagee under the Loan Documents, may be bid by Mortgagee 1 the event
of a foreclosure sale hereunder. In the event of 2 judicial sale pursuant to a foreclosure aecree, it
is understood and agreed that Mortgagee or its assigns may become the purchaser of the Property
or any part thereof. Mortgagee may, by following the procedures and satisfying the requirements
prescribed by law, foreclose on only a portion of the Property and, in such event, said foreclosure
shall not affect the lien of this Mortgage on the remaining portion of the Property not foreclosed.

(f) Judicial Remedies. Proceed by suit or suits, at law or in equity, instituted by
Mortgagee to foreclose the liens and security interests of this Mortgage as against all or any part
of the Property, and to have all or any part of the Property sold under the judgment or decree of a
court of competent jurisdiction. In the event of a judicial sale pursuant to a foreclosure decree, it
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is understood and agreed that Mortgagee or its assigns may become the purchaser of the
Property. This remedy shall be cumulative of any other non-judicial remedies available to the
Mortgagee with respect to the Loan Documents. Proceeding with the request or receiving a

judgment for legal relief shall not be or be deemed to be an election of remedies to bar any
available non-judicial remedy of the Mortgagee.

- (g) Other. Exercise any other right or remedy available hereunder, under any of
the other Loan Documents or at law or in equity.

3.2. _Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Mortgage shall be applied to the extent funds are so available to the following
items in such ord<r ns Mortgagee in its discretion may determine:

(2) To payment of the costs, expenses and fees of taking possession of the
Property, and of holding, cperating, maintaining, using, leasing, repairing, improving, marketing
and selling the same and of" otherwise enforcing Mortgagee's right and remedies hereunder and
under the other Loan Documents; jiicluding, but not limited to, receivers’ fees, court costs,
attorneys’, accountants’, appraisers’, mahagers’ and other professional fees, title charges and
transfer taxes.

(b) To payment of all sums expended by Mortgagee under the terms of any of the
Loan Documents and not yet repaid, together with interest on such sums at the Default Interest
Rate

(¢) To payment of the secured indebtedness «nd all other obligations secured by
this Mortgage, including, without limitation, interest at the Default Interest Rate, in any order
-that Mortgagee chooses in its sole discretion.

(d) The remainder, if any, of such funds shall be disburse? to Mortgagor or to the
person or persons legally entitled thereto.

3.3.  Right and Authority of Receiver or Mortgagee in the Event of Deiauli; Power of
Attorney. Upon the occurrence of a default hereunder, which default is not cured within-any
applicable grace or cure period, and entry upon the Property pursuant to Section 3.1(b) heveof or
appointment of a receiver pursuant to Section 3.1(d) hereof, and under such terms and conditions
as may be prudent and reasonable under the circumstances in Mortgagee's or the receiver's sole
discretion, all at Mortgagor’s expense, Mortgagee or said receiver, or such other persons or
entities as they shall hire, direct or engage, as the case may be, may do or permit one or more of

the following, successively or concurrently: (a) enter upon and take possession and control of
any and all of the Property; (b) take and maintain possession of all documents, books, records,
papers and accounts relating to the Property; (c) exclude Morigagor and its agents, servants and
employees wholly from the Property; (d) manage and operate the Property; (¢) preserve and

- maintain the Property; (f) make repairs and alterations to the Property; (g) complete any
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construction or repair of the Improvements, with such changes, additions or modifications of the
plans and specifications or intended disposition and use of the Improvements as Mortgagee may
. in its sole discretion deem appropriate or desirable to place the Property in such condition as
will, in Mortgagee’s sole discretion, make it or any part thereof readily marketable or rentable;
(b) conduct a marketing or leasing program with respect to the Property, or employ a marketing
or leasing agent or agents to do so, directed to the leasing or sale of the Property under such
terms and conditions as Mortgagee may in its sole discretion deem appropriate or desirable; (i)
employ such contractors, subcontractors, materialmen, architects, engineers, consultants,
managers, brokers, marketing agents, or other employees, agents, independent contractors or
professionals, as Mortgagee may in its sole discretion deem appropriate or desirable to
implement and cffectuate the rights and powers herein granted; (j) execute and deliver, in the
name of Mortgaget as attorney-in-fact and agent of Mortgagor or in its own name as Mortgagee,
such documents an< 1istruments as are necessary or appropriate to consummate authorized
transactions; (k) enter e such leases, whether of real or personal property, or tenancy
agreements, under such te;mr's and conditions as Mortgagee may in its sole discretion deem
appropriate or desirable; (1) collect and receive the Rents and Profits from the Property; (m) eject
tenants or repossess personal propeity, as provided by law, for breaches of the conditions of their
leases or other agreements; (n) sue for unpaid Rents and Profits, payments, income or proceeds
in the name of Mortgagor or Mortgagee; (0) maintain actions in forcible entry and detainer,
ejectment for possession and actions in distress for rent; (p) compromise or give acquittance for
Rents and Profits, payments, income or procezds that may become due; (9) delegate or assign
any and all rights and powers given to Mortgages by this Mortgage; and (r) do any acts which
Mortgagee in its sole discretion deems appropriate 0r Jdesirable to protect the security hereof and
use such measures, legal or equitable, as Mortgagee m2y 12 its sole discretion deem appropriate
or desirable to implement and effectuate the provisions of tkis Mortgage. This Mortgage shall
constitute a direction to and full authority to any lessee, or otiier third party who has heretofore
“dealt or contracted or may hereafter deal or contract with Mortgzgor or Mortgagee, at the request
of Mortgagee, to pay all amounts owing under any lease, contract, oncession, license or other
agreement to Mortgagee without proof of the default relied upon. Any srch lessee or third party

... 1s hereby irrevocably authorized to rely upon and comply with (and shall ve {ully protected by

Mortgagor in so doing) any request, notice or demand by Mortgagee for the payzient to
Mortgagee of any Rents and Profits or other sums which may be or thereafter becsme due under
its lease, contract, concession, license or other agreement, or for the performance of arv
undertakings under any such lease, contract, concession, license or other agreement, and zhall
have no right or duty to inquire whether any default under this Mortgage or under any of the
other Loan Documents has actually occurred or is then existing. Mortgagor hereby constitutes
and appoints Mortgagee, its assignees, successors, transferees and nominees, as Mortgagor’s true
and lawful attorneys-in-fact and agent, with full power of substitution in the Property, in
Mortgagor’s name, place and stead, to do or permit any one or more of the described rights,
remedies, powers and authorities, successively or concurrently, and said power of attorney shall
be deemed a power coupled with an interest and shall be itrevocable so long as any indebtedness
secured hereby is outstanding. Any money advanced by Mortgagee in connection with any
action taken under this Section 3.3, together with interest thereon at the Default Interest Rate
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from the date of making such advancement by Mortgagee until actually paid by Mortgagor, shall

be a demand obligation owing by Mortgagor to Mortgagee and shall be secured by this Mortgage

and by every other instrument securing the secured indebtedness.

34.  Occupancy After Foreclosure. In the event there is a foreclosure sale hereunder
and at the time of such sale, Mortgagor or Mortgagor's representatives, successors or assigns, or
any other persons claiming any interest in the Property by, through or under Mortgagor (except
tenants of space in the Improvements subject to leases entered into prior to the date hereof), are
occupying or using the Property, or any part thereof, then, to the extent not prohibited by
applicable law, each and all shall, at the option of Mortgagee or the purchaser at such sale, as the
case may be, immediately become the tenant of the purchaser at such sale, which tenancy shall
be a tenancy fror: day-to-day, terminable at the will of either landlord or tenant, at a reasonable
rental per day baser! upon the value of the Property occupied or used, such rental to be due daily

to the purchaser. Furthe.. to the extent permitted by applicable law, in the event the tenant fails

to surrender possession of the Property upon the termination of such tenancy, the purchaser shall
be entitled to institute and maint2in an action for unlawful detainer of the Property in the
appropriate court of the county iz wwhich the Real Estate is located.

3.5.  Notice to Account Debiois Mortgagee may, at any time after a default
hereunder, which default is not cured wittn ary applicable grace or cure period, notify the
account debtors and obligors of any accounts, chattel paper, negotiable instruments or other
evidences of indebtedness to Mortgagor included in the Property to pay Mortgagee directly.
Mortgagor shall at any time or from time to time upor the request of Mortgagee provide to
Mortgagee a current list of all such account debtors arid ok igors and their addresses.

3.6. Cumulative Remedies. All remedies contained in this Mortgage are cumulative
and Mortgagee shall also have all other remedies provided at lav: andin equity or in any other
Loan Documents. Such remedies may be pursued separately, succésstvely or concurrently at the
sole subjective direction of Mortgagee and may be exercised in any order and as often as

-occasion therefor shall arise. No act of Mortgagee shall be construed as an election to proceed
under any particular provisions of this Mortgage to the exclusion of any other provision of this
Mortgage or as an election of remedies to the exclusion of any other remedy whick ray then or
thereafter be available to Mortgagee. No delay or failure by Mortgagee to exercise apy right or
remedy under this Mortgage shall be construed to be a waiver of that right or remedy ¢r o any
default hereunder. Mortgagee may exercise any one or more of its rights and remedies at its
option without regard to the adequacy of its security.

3.7.  Payment of Expenses. Mortgagor shall pay on demand all of Mortgagee's
expenses reasonably incurred in any efforts to enforce any terms of this Mortgage, whether or
not any lawsuit is filed and whether or not foreclosure is commenced but not completed,
including, but not limited to, reasonable legal fees and disbursements, foreclosure costs and title
charges, together with interest thereon from and after the date incurred by Mortgagee until
actually paid by Mortgagor at the Default Interest Rate, and the same shall be secured by this

<43 -




0516114286 Page: 44 of 51

UNOFFICIAL COPY

_ Mortgagé and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the Note.

3.8 Future Advances. It is agreed that any additional sum or sums advanced by the
... thenholder of the Note secured hereby to or for the benefit of the Mortgagor, whether such
. advances are obligatory or are made at the option of the Mortgagee, or otherwise, at any time
L within ten (10) years from the date of this Mortgage, or within such lesser period of time as may
be provided hereafter by law as a prerequisite for the sufficiency of actual notice or record notice
_ of the optional future and additional advances as against the rights of creditors or subsequent
- purchasers for-valuable consideration, with interest thereon at the rate agreed upon at the time of
each additional-ioan or advance, shall be equally secured and have the same priority as the
original indebted:ieys and be subject to all of the terms and provisions of this Mortgage, whether
“or not such additioral ioan or advance is evidenced by a note of the Mortgagor and whether or
not identified by a recital that is secured by this Mortgage; provided, however, that the aggregate
amount of the principal indeltedness outstanding and so secured any one time shall not exceed
two times the original principal 2mount of the Note plus interest and disbursements made for the
payment of taxes, levies or insurance on the property covered by this Mortgage and provided
further that it is understood and agrei:d that this future advance provision shall not be construed
 to obligate the Mortgagee to make any such additional loans or advances. Nothing herein shall
obligate the Mortgagee to loan the Mortgago. st any one time a sum in excess of the face amount
of the Note. It is further agreed that any additional note executed and delivered under this future
advance provision shall be included in the word “Noie” wherever it appears in the context of this
Mortgage.

A ARTICLE1V.
S , MISCELLANEOQUS TERMS AND CONDITIONS

_ 4.1.  Time of Essence. Time is of the essence with respect to al’ provisions of this
Mortgage.

4.2.  Release of Mortgage. If and when Mortgagor has paid all of the sccpied
indebtedness as the same becomes due and payable, then, and in such event only, all'rights under
this Mortgage shall terminate except for those provisions hereof which by their terms suiyive,

-and the Property shall become wholly clear of the liens, security interests, conveyances and
assignments evidenced hereby, which shall be released by Mortgagee in due form at Mortgagor’s
cost. Mortgagor shall be responsible for the recordation of such release and payment of any
recordation costs associated therewith. Anything herein to the contrary notwithstanding, subject
to the terms and conditions of the Loan Agreement, individual condominium units will be
released subject to the payment to Mortgagee at each respective closing thereof, of the greater of
one hundred percent (100%) of the net sales proceeds or ninety five percent (95%) of the gross
contract sales price, excluding extras, to be applied to repay the Loan. In addition, Mortgagor
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shall péy Moﬁgagee a $100 release fee with respect to each unit closing. The $100 release fee
will be waived if Mortgagee funds the mortgage loan to the condominium purchaser.

4.3.  Certain Rights of Mortgagee. Without affecting Mortgagor’s liability for the

- payment of any of the indebtedness secured hereby, Mortgagee may from time to time and
without notice to Mortgagor: (a) release any person liable for the payment of the indebtedness
secured hereby; (b) extend or modify the terms of payment of the indebtedness secured hereby;
(c) accept additional real or personal property of any kind as security or alter, substitute or
release any property securing the indebtedness secured hereby; (d) recover any part of the
Property; (e) consent in writing to the making of any subdivision map or plat thereof: (f) join in
granting any easement therein; or (g) join in any extension agreement of this Mortgage or any
agreement suborciniting the lien hereof,

44.  Notices. Al notices, demands, requests or other communications to be sent by
one party to the other heresinder or required by law shall be in writing and shall be deemed to
“have been validly given or served by delivery of the same in person to the intended addressee, or
by depositing the same with Federal Express or another reputable private courier service for next
business day delivery, or by depositirg tlie same in the United States mail, postage prepaid,
registered or certified mail, return receipt rzquested, in any event addressed to the intended
addressee at its address set forth on the first rage of this Mortgage or at such other address as
may be designated by such party as herein provided. All notices, demands and requests shall be

- effective upon such personal delivery, or one (1) business day after being deposited with the

private courier service, or two (2) business days after being deposited in the United States mail

as required above. Rejection or other refusal to accept ot tiie inability to deliver because of
changed address of which no notice was given as herein required shall be deemed to be receipt of
the notice, demand or request sent. By giving to the other paity herato at least fifteen (15) days’
prior written notice thereof in accordance with the provisions hereof, fhe parties hereto shall have
the right from time to time to change their respective addresses and each shall have the right to
specify as its address any other address within the United States of Amé L2,

4.5.  Successors and Assiens. The terms, provisions, indemnities, covenants and
conditions hereof shall be binding upon Mortgagor and the successors and assigns-of Mortgagor,
including all successors in interest in and to all or any part of the Property, and shall irure to the
benefit of Mortgagee, and its successors and assigns and shall constitute covenants runmip g with
the land. If Mortgagor consists of more than one person or entity, each will be jointly and
severally liable to perform the obligations of Mortgagor.

4.6. Severability. A determination that any provision of this Mortgage is
unenforceable or invalid shall not affect the enforceability or validity of any other provision.

4.7.  Gender. Within this Mortgage, words of any gender shall be held and construed
1o include any other gender, and words in the singular shall be held and construed to include the
plural, and vice versa, unless the context otherwise requires.
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4.8.  Waiver: Discontinuance of Proceedings. Mortgagee may waive any single default
by Mortgagor hereunder without waiving any other prior or subsequent default, and may remedy
any default by Mortgagor hereunder without waiving the default remedied. Neither the failure or

- delay by Mortgagee in exercising, any right, power or remedy upon any default by Mortgagor
hereunder shall be construed as a waiver of such default or as a waiver of the right to exercise
‘any such right, power or remedy at a later date. No single or partial exercise by Mortgagee of
any right, power or remedy hereunder shall exhaust the same or shall preclude any other or
further exercise thereof, and every such right, power or remedy hereunder may be exercised at
any time and fiom time to time. No modification or waiver of any provision hereof nor consent
to any departure by Mortgagor therefrom shall in any event be effective unless the same shall be
in writing and sigaed by Mortgagee, and then such waiver or consent shall be effective only in
the specific instanc< ard for the specific purpose given. No notice to nor demand on Mortgagor
in any case shall of itse!f sititle Mortgagor to any other or further notice or demand in similar or
other circumstances. Acceptance by Mortgagee of any payment in an amount less than the
amount then due on any of the sccured indebtedness shall be deemed an acceptance on account

only and shall not in any way affez the existence of a default hereunder.

4.9.  Section Headings. The headings of the sections and paragraphs of this Mortgage
are for convenience of reference only, are o1 #0 be considered a part hereof and shall not limit or
- otherwise affect any of the terms hereof.

4.10 Governing Law. This Mortgage will t¢ governed by and construed in accordance
with the laws of the State of Ilinois, provided that to the zxtant that any of such laws may now

£

. ..or hereafter be preempted by Federal law, in which case such Jederal law shall so govern and be
- controlling.

4.11.  Counting of Days. The term “days” when used herein'sti2l! mean calendar days.
If any time period ends on a Saturday, Sunday or holiday officially recogi'zed by the state
within which the Real Estate is located, the period shall be deemed to end on the next succeeding
business day. The term “business day” or “Business Day” when used herein shall m:zan a
weekday, Monday through F riday, except a legal holiday or a day on which banking 1rStitutions
.in New York, New York are authorized by law to be closed.

4.12. Application of the Proceeds of the Note. To the extent that proceeds of the Note
are used to pay indebtedness secured by any outstanding lien, security interest, charge or prior
encumbrance against the Property, such proceeds have been advanced by Mortgagee at
Mortgagor’s request and Mortgagee shall be subrogated to any and all rights, security interests
and liens owned by any owner or holder of such outstanding liens, security interests, charges or

encumbrances, irrespective of whether said liens, security interests, charges or encumbrances are
released.
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4.13. Unsecured Portion of Indebtedness. If any part of the secured indebtedness cannot
be lawfully secured by this Mortgage or if any part of the Property cannot be lawfully subject to
the lien and security interest hereof to the full extent of such indebtedness, then all payments
made shall be applied on said indebtedness first in discharge of that portion thereof which is
unsecured by this Mortgage.

4.14. Cross Default. A default hereunder which has not been cured within any
applicable grace or cure period shall be a default under each of the other Loan Documents.

4.15. Reserved.

‘ 4.16.  Censtruction of this Document. This document may be construed as a mortgage,
‘seéuﬁty deed, deed Of irust, chattel mortgage, conveyance, assignment, security agreement,
pledge, financing statemert, hypothecation or contract, or any one or more of the foregoing, in
order to fully effectuate thé liens and security interests created hereby and the purposes and

.agreements herein set forth.

4.17. No Merger. Itis the desire and intention of the parties hereto that this Mortgage
and the lien hereof do not merge in fee sinple title to the Property.

4.18. Rights With Respect to Junior Encumbrances. Any person or entity purporting to
have or to take a junior mortgage or other lien upan the Property or any interest therein shall be
subject to the rights of Mortgagee to amend, modify, iizrease, vary, alter or supplement this
Mortgage, the Note or any of the other Loan Documents an¢ to extend the Maturity Date of the
indebtedness secured hereby and to increase the amount of tae indebtedness secured hereby and
to waive or forebear the exercise of any of its rights and remedies licreunder or under any of the
other Loan Documents and to release any collateral or security forthe indebtedness secured

-hereby, in each and every case without obtaining the consent of the holcer of such Junior lien and

"7 without the lien or security interest of this Mortgage losing its priority ov! ike rights of any such

Jjunior lien.

_ 4.19. Mortgagee May File Proofs of Claim. In the case of any receivership; 1iolvency,
bankruptcy, reorganization, arrangement, adjustment, composition or other proceedings aifecting
Mortgagor or the principals or general partners in Mortgagor, or their respective creditors(or
property, Mortgagee, to the extent permitted by law, shall be entitled to file such proofs of claim
and other documents as may be necessary or advisable in order to have the claims of Mortgagee
allowed in such proceedings for the entire secured indebtedness at the date of the institution of
such proceedings and for any additional amount which may become due and payable by
Mortgagor hereunder after such date,

4.20.  After-Acquired Property. Al property acquired by Mortgagor after the date of
this Mortgage which by the terms of this Mortgage shall be subject to the lien and the security
interest created hereby, shall immediately upon the acquisition thereof by Mortgagor and without

-47 -




- o - - 0516114286 Page: 48 of 51

o UNOFFICIAL COPY

R ‘fuf-thef mdrtgage, conveyance or assignment become subject to the lien and security interest
RER created by this Mortgage.

4.21. No Representation. By accepting delivery of any item required to be observed,
performed or fulfilled or to be given to Mortgagee pursuant to the Loan Documents, including,
~but not limited to; any officer's certificate, balance sheet, statement of profit and loss or other
financial statement, survey, appraisal or insurance policy, Mortgagee shall not be deemed to have
warranted, consented to, or affirmed the sufficiency, legality, effectiveness or legal effect of the
same, or of any term, provision or condition thereof, and such acceptance of delivery thereof
shall not be orconstitute any warranty, consent or affirmation with respect thereto by Mortgagee.

4.22. Ccunterparts. This Mortgage may be executed in any number of counterparts,
each of which shall %e effective only upon delivery and thereafter shall be deemed an original,
and all of which shall be'tsken to be one and the same instrument, for the same effect as if all

. parties hereto had signed tlie same signature page.

4.23.  Recording and Fiiing. Mortgagor will cause the Loan Documents and all
amendments and supplements theret¢ and substitutions therefor to be recorded, filed, re-recorded
.and re-filed in such manner and in such olzces as Mortgagee shall reasonably request, and will
pay on demand all such recording, filing, re-zecording and re-filing taxes, fees and other charges.
Mortgagor shall reimburse Mortgagee, or its servicing agent, for the costs incurred in obtaining a
tax service company to verify the status of payment of taxes and assessments on the Property.

4.24. Entire Agreement and Modifications. Tkje Vortgage and the other Loan
Documents contain the entire agreements between the parties 7ind supersede any prior
: agreements (oral or written), and may not be amended, revised, wxi ved, discharged, released or
.. terminated orally but only by a written instrument or instruments exezuted by the party against
;e which enforcement of the amendment, revision, waiver, discharge, releasz or termination is
asserted.

4.25. Maximum Interest. The provisions of this Mortgage and of all agreeraents

* between Mortgagor and Mortgagee, whether now existing or hereafter arising and whether
written or oral, are hereby expressly limited so that in no contingency or event whatso& ¢l,
whether by reason of demand or acceleration of the maturity of the Note or otherwise, shzii the
amount paid, or agreed to be paid (“Interest™), to Mortgagee for the use, forbearance or retention
of the money loaned under the Note exceed the maximum amount permissible under applicable
law. If, from any circumstance whatsoever, performance or fulfillment of any provision hereof
or of any agreement between Mortgagor and Mortgagee shall, at the time performance or
fulfillment of such provision shall be due, exceed the limit for Interest prescribed by law or

- otherwise transcend the limit of validity prescribed by applicable law, then ipso facto the
obligation to be performed or fulfilled shall be reduced to such limit and if, from any
circumstance whatsoever, Mortgagee shall ever receive anything of value deemed Interest by
applicable law in excess of the maximum lawfy] amount, an amount equal to any excessive
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Interest shall be applied to the reduction of the principal balance owing under the Note in the
inverse order of its maturity (whether or not then due) or at the option of Mortgagee be paid over
‘to Mortgagor, and not to the payment of Interest. All Interest (including any amounts or
payments deemed to be Interest) paid or agreed to be paid to Mortgagee shall, to the extent
permitted by applicable law, be amortized, prorated, allocated and spread throughout the full
- period until payment in full of the principal balance of the Note so that the Interest thereon for
such full period will not exceed the maximum amount permitted by applicable law. This Section
4.25 will control all agreements between Mortgagor and Mortgagee.

4.26. Default Interest Rate; Application Not a Waiver. The Default Interest Rate is the
rate so defined in the Note. Application of the Default Interest Rate or late charge shall not be
deemed to constitate a waiver of any default or any rights or remedies of Mortgagee under this
Mortgage, any othe: I ban Document or applicable legal requirements, or a consent to any
extension of time for toe payment or performance of any obligation with respect to which the
Default Interest Rate may %e invoked.

- 427. Relationship of tiz¢ Farties. The relationship between Mortgagor and Mortgagee
is that of a borrower and a lender onl y ard neither of those parties is, nor shall it hold itself out to
be, the agent, employee, joint venturer ¢t partner of the other party.

. 4.28. Cooperation With Participants. Mortgagor covenants and agrees that in the event
Mortgagee decides to sell participations in the Lcan, Mortgagor shall (a) at Mortgagee’s request,
meet with representatives of the participants to discuss'the business operations of the Property,
and (b) permit Mortgagee or its representatives to provigeielated information to the participants,
and (c) cooperate with the reasonable requests of the particimants in cormection with all of the
foregoing, at no additional cost, fees or expense to Mortgagei.

[Signature page follows.]
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IN WITNESS WHEREOF, Mortgagor, intending to be legally bound hereby, has duly

executed this Construction Mortgage, Security Agreement and Fixture Financing Statement
under seal as of the day and year first above written,
MORTGAGOR:

Morningside Midco Residential, LLC
an Illinois limited liability company

By (Phaad) AL

|/ \Bavid M. Strosberg, Wnager )

o il ) i/

Michael D. Firsel, Manager

 STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

"The undersigned, a Notary Public in and for said Cousity, in the State aforesaid, does
hereby certify that David M. Strosberg and Michael D. Firsel, the Maragers of Momningside
Midco Residential, LLC, who are personally known to me to be the' sime persons whose names

- are subscribed to the foregoing instrument as such Managers appeared befire me this day in

person and acknowledged that they signed and delivered the said instrument g, their own free

and voluntary act and as the free and voluntary act of said Company for the uses and purposes
therein set forth. :

GIVEN under my hand and notarial seal, this 2™ day of June, 2003.

( Lostie Bty

Notary Public” /

P~ OFFICIAL ngér
Christine S, Bric ket
public, State of’ ’\1 8"20()6

Iv‘:‘;) ggnm'\ss'\on Exp.0

.#:357390.4
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L EXHIBIT A

LEGAL DESCRIPTION

LOT 1 OF CHILDRENS® MUSEUM RESUBDIVISION, BEING A RESUBDIVISION OF
- BLOCK 1 OF CAMPBELL’S 1°" ADDITION TO OAK LAWN AND PART OF BLOCK 6 OF
-~ CAMPBELL’S 1*" ADDITION TO OAK LAWN IN THE NORTHEAST % OF SECTION 9,
TOWNSHIP 27 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS.
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