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MORTGAGE

THIS MORTGAGE made as of the 1st day of July, 2005 by CURTIS PROPERTY
GROUP, L.L.C., an Illinsis timited liability company (the “Mortgagor”), for the benefit of MTL
INSURANCE COMPANY/ a1 4llinois corporation, having its Home Office in Oak Brook,
Illinois, (the “Mortgagee”™).

That Mortgagor is justly indebted toMortgagee for money borrowed in the amount of
NINE HUNDRED THIRTY-FIVE THOUSAND DOLLARS ($935,000.00) as evidenced by a
Promissory Note (which promissory note together with any and all other notes executed and
delivered in substitution, renewal, or extension thereof; in whole or in part, are collectively
referred to as “Note”) executed by Mortgagor of even da:=herewith, made payable to the order
of and delivered to Mortgagee, by the provisions of which Mortgagor promises to pay to
Mortgagee the principal amount of Note and interest thereon as rapvided in Note together with
all other sums [up to but not exceeding two hundred percent (200%) »f the principal amount of
Note] advanced by Mortgagee to protect the “Mortgaged Premis>s”(hereafter defined) to
preserve the priority of the lien established hereby (“Other Sums”), at the-place or places set forth
in Note. The principal amount of Note, interest due thereon, any applicable prerayment premium
provided for in Note, and Other Sums are collectively referred to as “Indebtedness™ and the Note
has a fina! installment of principal and interest due and payable on August 1, 2020,

NOW, THEREFORE, Mortgagor, to secure the payment of Indebtedness and the
performance of the terms, covenants, conditions and agreements contained herein and in Note,
and any other document executed and delivered to secure Indebtedness (collectively “Other Loan
Documents”), DOES, by these presents, MORTGAGE, GRANT, SELL AND CONVLY unto
Mortgagee, its successors and assigns, forever, the following described land situated in the
Village of Lansing, County of Cook and State of Ilinois (“Land™):

Lot 11 (excepting therefrom that part lying West of a line 9.42 feet East of the
West line of said Lot 11, as measured along the South line, and lying 8.40 feet
East of the West line of said Lot 11, as measured along the North line) all of Lots
12, 13 and 14 in Block 5 in Meeter’s First Subdivision of certain lands in the

Box 400-CTCC
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fractional Southeast 1/4 of fractional Scction 29 and the fractional East 1/2 of
fractional Section 32, Township 36 North, Range 15, East of the Third Principal
Meridian, according to the plat thereof recorded June 2, 1923 as Document No.
7998946, all in Cook County, Illinois.

Address of Property: 3654 East Ridge Road, Lansing, Illinois
Permanent Index No.: 30-32-401-014, 30-32-401-015,
30-32-401-016 and 30-32-401-017

TOGETHER WITH (collectively “Other Interests”).

A. All right, title and interest of the Mortgagor including any after-acquired title or
reversion, in and15-the beds of ways, roads, streets, avenues and alleys adjoining Land.

B. All and singular the tenements, hereditaments, easements, appurtenances,
passages, waters, water rigiils, water courses, riparian rights, other rights, liberties and privileges
thereof or in any way now orne-eafter appertaining, including any other claim at law or in equity
as well as any after-acquired title, franchise or license and the reversion and reversions and
remainder and remainders thereor.

C. All buildings and improvezents of every kind and description now or hereafier
located or placed upon Land (“Improvements) end all materials intended for construction, re-
construction, alteration and repairs of Improvemeiiis all of which materials shall be deemed a part
thereof immediately upon the delivery of same, an« all fixtures and articles of personal property
now or hereafter owned by the Mortgagor and attachcd to.or contained in and used in connection
with Land and Improvements, including but not limited ‘e all cranes and craneways, furniture,
furnishings, apparatus, machinery, motors, elevators, fittings, radiators, gas ranges, ice boxes,
mechanical refrigerators, awnings, shades, screens, blinds, oftice equipment, carpeting and other
furnishings, and all plumbing, heating, lighting, cooking, laundry, ventilating, refrigerating,
incinerating, air-conditioning and sprinkler equipment and fixtures énd appurtenances thereto,
and all renewals or replacements thereof or articles in substitution theretore. whether or not the
same are or shall be attached to Improvements in any manner, excepting thetefrom, however, any
furniture, fixtures, equipment and articles of personal property, re gardless of the muanner or mode
of attachment, belonging to any present or future tenant or lessee of Land and Improvements (any
reference hereafter made to furniture, fixtures, equipment or personal property shall be deemed
to exclude the same); IT BEING MUTUALLY AGREED that all the aforesaid property owned
by Mortgagor and placed by it on Land and Improvements shall, so far as permitted by law, be
deemed to be fixtures and a part of the realty and security for the payment of Indebtedness and,
as to any such property not deemed to be fixtures and a part of “Mortgaged Premises” (hereafter
defined), this Mortgage shail be and is a security agreement for the purpose of establishing a
security interest in said property, pursuant to the Uniform Commercial Code of the State of
Illinois, and additional security for the payment of Indebtedness and the performance of all other
obligations of Mortgagor herei.
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D. All rents, issues, proceeds and profits accruing and to accrue from Mortgaged
Premises and all right, title and interest of Mortgagor in and to any and all leases approved by
Mortgagee now or hereafter on or affecting Mort gaged Premises, whether written or oral, and all
other leases and agreements for the use thereof (“Leases”), together with all security therefore
and all monies payable thereunder, subject, however, to the conditional permission of Mortgagee
given to Mortgagor to collect, receive, take, use and enjoy the rentals, issues, proceeds and
profits to be paid pursuant thereto.

E. All:

(1)  proceeds heretofore or hereafter paid to Mortgagor and all
subsequent owners of Mortgaged Premises (*Proceeds™) by reason of loss or
damage bv4ire and such other hazards, casualties and contingencies (“Casualty”)
insured pursuant to “Insurance Policies” (hereafter defined); and

(2)  all awards and other compensation heretofore or hereafter to be
made to Mortgagor and 4} subsequent owners of Mortgaged Premises (“Awards™)
for any taking by condemngtien or eminent domain proceedings, either permanent
or temporary (“Condemnaiiop™), of all or any part of Mortgaged Premises or any
easement or appurtenance thereof including consequential damage and change
in grade of streets;

which Proceeds or Awards are hereby assigiied to Mortgagee. Mortgagor hereby appoints
Mortgagee its attorney-in-fact, coupled with an inierest, and authorizes, directs and empowers
such attorney-in-fact, at its option, on behalf of Metgagor its personal representatives,
successors and assigns, to adjust or compromise the claim for Proceeds or Awards and to collect
and receive the proceeds thereof, to give proper receipts ard acquittances therefore and, after
deducting expenses of collection, to apply the net proceeds rec<ived therefrom as a credit upon
any part, as may be selected by Mortgagee, of Indebtedness, noiwiihstanding that the amount
owing thereon may not then be due and payable or that the same is otherwise adequately secured.

For convenience, Land, Improvements and Other Interests are hereir co! sentively referred
to as “Mortgaged Premises”.

TO HAVE AND TO HOLD Mortgaged Premises unto Mortgagee, its successors and
assigns, forever, for the uses and purposes herein set forth together with all right to possession
of the Mortgaged Premises after the occurrence of a Default (as hereinafter defined); the
Mortgagor hereby RELEASING AND WATIVING ali rights under and by virtue of the homestead
exemption laws of the State of Illinois.

MORTGAGOR COVENANTS that it is lawfully seized of the Mortgaged Premises, that
the same is unencumbered, and that it has good right, full power and lawful authority to convey
and mortgage the same, and that it will warrant and forever defend the Mortgaged Premises and
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the quiet and peaceful possession of the same against the lawful claims of all persons
whomsoever.

PROVIDED, HOWEVER, that if and when Mortgagor shall pay in full when due
Indebtedness and shall duly and timely perform all of the terms, covenants, conditions and
agreements contained herein and in the Note and Other Loan Documents provided to be
performed and observed by the Mortgagor, then this Mortgage, Note, and Other Loan
Documents, shall be released, at the sole cost and expense of Mortgagor, otherwise the same
shall be and remain in full force and effect.

MOXTGAGOR HEREBY FURTHER COVENANTS AND AGREES AS FOLLOWS:

1. PRIORITY_OF LIEN AND SUBORDINATE ENCUMBRANCES: This
Mortgage is and siiaiiremain a valid first mortgage lien on the Mortgaged Premises until the
payment in full of Indebtedness. Without the specific prior written consent of Mortgagee,
Mortgagor shall not creatc or suffer or permit any mortgage, lien, charge or encumbrance to
attach to or be filed agains. the-Mortgaged Premises, whether such lien or encumbrance is
inferior or superior to the lien of this Mortgage, including mechanic’s liens, materialmen’s liens,
or other claims for lien made by parties claiming to have provided labor or materials with respect
to the Mortgaged Premises.

2. SUBROGATION: To the exteit Mortgagee, following the date hereof, pays any
sum due pursuant to any provision of law, instiurient or document establishing any lien prior or
superior to the lien of this Mortgage, Mortgagee shall have and be entitled to a lien on Mortgaged
Premises equal in parity to that discharged and Morcgzgse shall be subrogated to, receive and
enjoy all rights and liens possessed, held or enjoyed vy the holder of such lien, which shall
remain in existence and benefit Mortgagee to secure the payment of Indebtedness. Mortgagee
shall be subrogated, notwithstanding its release of record, to martgages, trust deeds, superior
titles, vendors’ liens, and other liens, charges, encumbrances, rghts znd equities on Mortgage
Premises to the extent that any obligation thereunder is paid or discharged from the principal sum
secured hereby.

3. PROMPT PAYMENT OF INDEBTEDNESS AND PERFOIMANCE OF
COVENANTS: Mortgagor shall promptly pay Indebtedness at the times ana n the manner
provided in Note and this Mortgage and duly and punctually perform and observe all of the
terms, provisions, conditions, covenants and agreements on Mortgagor’s part to be performed
or observed as provided herein, in the Note and in Other Loan Documents. Mortgagor shall have
the privilege of making prepayments on the principal of the Note (in addition to the required
payments thereunder) only at the times, and upon payment of the prepayment premium, in
accordance with the terms and conditions set forth in the Note, but not otherwise.

4. TAX AND INSURANCE DEPOSITS AND APPLICATION: In addition to the
payment of Indebtedness, Mortgagor shall pay to Mortgagee, concurrently with the payments
required pursuant to Note, an amount equal to the real estate taxes and special assessments, if

-4 -
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any, next due on Mortgaged Premises, plus the premiums that will next become due and payable
on Insurance Policies, as reasonably estimated by Mortgagee, less all sums already paid
therefore, divided by the number of months to elapse before one month prior to the date when
such taxes, assessments and premiums will become delinquent. Funds held by Mortgagee, or its
duly authorized agent under the provisions of this paragraph, will be held in trust to pay real
estate taxes, assessments and insurance premiums when the same become due and payable,
however Mortgagee shall not be required to keep such funds separate and apart from any other
funds held by Mortgagee, or its duly authorized agent, and no interest will accrue or be allowed
to Mortgagor on such funds.

In e event the amount deposited with Mortgagee as required in the paragraph
immediately preceding this paragraph shall not be sufficient to pay said real estate taxes,
assessments or iriearance premiums in full when due, Mortgagor shall deposit with Mortgagee
or its duly authotized agent, an amount sufficient to pay the same. Defauilt in making any of the
said payments required [ the purpose of providing funds for the payment of taxes, assessments
and insurance premiums/as aforesaid shall at the option of the Mortgagee mature the entire
Indebtedness secured hereby,

Tn the event the amount deposited with Mortgagee as hereinabove required exceeds the
amount required to pay such real estaté taxes, assessments and insurance premiums, the surplus
shall, provided no Default shall exist,ci-the option of Mortgagee, either be refunded to
Mortgagor, or be applied against future real estate taxes, special assessments and insurance
premiums, and the amount of estimated monthly payments due from Mortgagor shall be adjusted
to reflect such application.

At such time as Indebtedness is to be paid in full; whether by reason of maturity or
Mortgagor’s election to prepay Indebtedness as provided in Woti, the Mortgagee shall apply, as
a credit against Indebtedness, all funds held by it pursuant to thos Paragraph 4.

If as a result of a Default, Mortgaged Premises are sold, foreclosed upon or Mortgagee
acquires Mortgaged Premises otherwise after such Default, it shall-apply, at the time of
commencement of such proceedings, or at the time Mortgaged Premises arc otherwise acquired,
the balance then remaining of the funds accumulated under the provisions of ihis paragraph, as
a credit against the amount of said principal sum then remaining unpaid under Notc.

5. PAYMENT OF TAXES AND OTHER IMPOSITIONS: Subject to the provisions
of Paragraph 13 hereof, Mortgagor shall promptly pay, when due and payable, all ground rents,
if any, and all taxes and assessments (general and special), water and sewer charges, public
impositions, levies, dues and other charges, of whatever nature (collectively “Impositions™),
which are now or shall hereafter be levied or assessed or which may otherwise be or become a
lien upon or against Mortgaged Premises, or any part thereof, other than matters expressly
permitted herein. Mortgagor shall cause Mortgaged Premises to be separately taxed for real
estate taxX purposes.
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6. INSURANCE POLICIES. SETTLEMENT OF CLAIMS, AND APPLICATION
OF PROCEEDS:

Insurance Policies: Until Indebtedness is fully paid, Mortgagor shall keep Mortgaged
Premises continuously insured against Casualty in such amounts and with such limits, as
Mortgagee may from time to time require, and in any event maintain the following described
policies of insurance (the “Insurance Policies”):

a).  Allrisk casualty insurance, provided by an insurance carrier or
carriers rated A Class VIII or better by A.M. Best’s, for an amount equal to (i) the
fuljzeplacement cost of the Improvements, written ona replacement cost basis or
with o replacement cost endorsement, or (ii) insurance in the amount of the
principalamount of the Note, whichever is greater, and shall have attached thereto
a Standdrd” Mon-Contributory Mortgage clause containing a thirty (30) day
cancellation provision, and an Agreed Amount Endorsement (at the time of the
execution and delivery hereof) a Contingent Liability From Operation of Building
Laws Endorsement, a Demolition Cost Endorsement, an Increased Cost of
Construction Endorseinent-and such other endorsements as Mortgagee may
require, provided that, if'at any time Mortgagee disagrees with Mortgagor’s
estimate of replacement cost, Mestgagor shall provide at Mortgagor’s expense, an
insurance appraisal, prepared by 2:-insurance appraiser approved in advance of
the appraisal work by Mortgagee, estaulishing the full replacement cost in a
manner satisfactory to such insurance cariier;

b).  Comprehensive public liability a1 property damage insurance in
an amount not less than Two Million Dollars ($2.200,000.00) combined single
limit on an each and every occurrence basis showing/Mcrtgagee as an additional
insured;

c). Rental insurance in an amount at least equal to the total of (i) rent
payable by tenants of the Mortgaged Premises for six (6) months; (1i) the amount
of annual Impositions on the Mortgaged Premises; and (iii) the'agsregate of
premiums due or to become due on Insurance Policies for the then cuirent year,
all of which rental insurance shall be payable over a period not in excess 0f 1< (6)
months following the event causing such insurance to be payable;

d).  Flood insurance, sprinkler insurance, and boiler and machinery
insurance, whenever Mortgagee notifies Mortgagor in writing that inMortgagee’s
reasonable opinion such insurance is necessary and available, and specifying the
amounts and any other reasonable specifications for such coverage; and

e). Such other insurance as may be deemed reasonably necessary by
Mortgagee from time to time.
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All Insurance Policies shall be in form, companies and amounts reasonably satisfactory
to Mortgagee. All Insurance Policies insuring against Casualty, rent loss and other appropriate
policies shall at all times, prior to and during foreclosure and at any time prior to confirmation
of a foreclosure sale, include standard non-contributory mortgagee clauses in favor of and with
loss payable to Mortgagee, as well as standard waiver of subrogation endorsements; shall name
Mortgagee as an additional insured and loss payee; shall provide that the coverage shall not be
terminated or materially modified without thirty (30) days prior advance written notice to
Mortgagee; and shall provide that no claims shall be paid thereunder without ten (10) days’
advance written notice to Mortgagee. Mortgagor will deliver all Insurance Policies, premiums
prepaid, to Mortgagee; and, in case of Insurance Policies about to expire, Mortgagor shall deliver
renewal or r&placement policies not less than thirty (30) days prior to the expiration date thereof.
All Insurance Folicies shall continue to be held by Mortgagee until the Indebtedness shall have
been paid in fuli.~ Mortgagor shall pay to Mortgagee a penalty of One Thousand Dollars
($1,000.00) eacn-ine the renewal or replacement Insurance Policies are not delivered to
Mortgagee together withsvidence of payment of premiums within thirty (30) days prior to the
expiration date of such p/licies.

Unless Mortgagor provides-Mortgagee evidence of the insurance coverages required
hereunder, Mortgagee may purchase insurance at Mortgagor’s expense to cover Mortgagee’s
interest in the Premises. The insurange-may, but need not, protect Mortgagor’s interest. The
coverages that Mortgagee purchases may<:ot pay any claim that Mortgagor makes or any claim
that is made against Mortgagor in connection vith the Premises. Mortgagor may later cancel any
insurance purchased by Mortgagee, but only-edier providing Mortgagee with evidence that
Mortgagor has obtained insurance as required ty this Mortgage. If Mortgagee purchases
insurance for the Premises, Mortgagor will be respousible for the costs of such insurance,
including, without limitation, interest and any other cliatges which Mortgagee may impose in
connection with the placement of the insurance, until the eftective date of the cancellation or
expiration of the insurance. The costs of the insurance may be added to the Indebtedness. The
cost of the insurance may be more than the cost of insurance Mortgagor may be able to obtain
on its own.

Mortgagor shall not purchase separate insurance, concurrent in form ¢r contributing in
the event of loss with Insurance Policies unless Mortgagee is included thercol pursuant to a
standard mortgagee clause acceptable to Mortgagee, and in the event Mortgagor (oes purchase
such separate insurance, Mortgagor shall immediately notify Mortgagee thereof aad promptly
deliver to Mortgagee such policy or policies.

In case of sale pursuant to foreclosure of this Mortgage or other transfer of title to the
Mortgaged Premises and extinguishment of the Indebtedness, complete title to all Insurance
Policies and any other insurance polices held by Mortgagee with respect to the Mortgaged
Premises, and to all prepaid or unearned premiums thereon shall pass to and vest in the purchaser
or grantee. Mortgagee shall not by reason of accepting, rcjecting, approving or obtaining
insurance incur any liability for payment of losses.
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Settlement of Claims: Mortgagor will give Mortgagee prompt notice of any Casualty
causing loss or damage to the Mortgaged Premises. In case of loss or damage covered by any
of the Insurance Policies, Mortgagee (or, after entry of decree of foreclosure, the purchaser at the
foreclosure sale or decree creditor, as the case may be) may at its option either (a) settle and
adjust any claim under such Insurance Policy without the consent of Mortgagor, or (b) allow
Mortgagor to settle and adjust such claim with the consent of Mortgagee, provided that in either
case, Mortgagee shall, and is hereby authorized to collect and receipt for any Proceeds; and the
expenses incurred by Mortgagee in the adjustment and collection of Proceeds shall be so much
additional Indebtedness secured hereby, and shall be reimbursed to Mortgagee upon demand or
may be deducted by Mortgagee from Proceeds prior to any other application thereof. FEach
insurance cémpany which has issued an Insurance Policy is hereby authorized and directed to
make paymer: Tor all losses covered by such Insurance Policy to Mortgagee alone, and not to
Mortgagee and Mjortgagor jointly.

Application of Pzoceeds; In the event no Default has occurred, nor has any event
occurred which with the ziving of notice (if required) and/or passage of time would constitute
a Default, the existing Leasés bfthe Property remain in full force and effect, and the casualty
oceurs on or before July 31, 2019, then the Mortgagee shall permit the Proceeds to be used by
the Mortgagor to restore the Propertv.- In all other instances the Proceeds may, at the option of
the Mortgagee, either be applied in rediction of the Indebtedness, whether due or not, or be held
by Mortgagee and used to reimburse Meiigagor for the cost of the rebuilding or restoring of
building or improvements on Land. In the Zvent Mortgagee elects to permit the use of such
Proceeds to rebuild or restore the buildings and) improvements on Land, the buildings and
improvements shall be so restored or rebuilt as to be of at least equal value and substantially the
same character as prior to such damage or destructior;, and Mortgagor shall be entitled to
payment out of Proceeds, from time to time, upon_fnc Mortgagee being furnished with
satisfactory evidence of the estimated cost of completion thereof and with such architect’s
certificates, waivers of lien, contractor’s sworn statements and other evidence of cost and of
payments as Mortgagee may reasonably require and approve. No payinent made prior to the final
completion of the work shall exceed ninety percent (90%) of the valve of work performed from
time to time, and at all times the undisbursed balance of said Proceeas remaining in hands of
Mortgagee shall be at least sufficient to pay for the cost of completion oi suzh.work free and
clear of liens.

In the event Mortgagee applies Proceeds to the Indebtedness and Procesus do not
discharge Indebtedness in full, the balance of Indebtedness shall become immediately due and
payable with interest thereon at the Default Rate (as defined in Note). In the event Mortgagee
applies Proceeds to the unpaid principal of Indebtedness, such application and any additional
funds required to pay Indebtedness in full shall be free of any prepayment premium.

In the event Mortgagee elects to permit the use of Proceeds for rebuilding or restoring
Mortgaged Premises. Mortgaged Premises shall be so rebuilt or restored so as to be as similar,
as is reasonably possible, to the condition which existed prior to such Casualty. Proceeds shall
be made available to Mortgagor, from time to time, upon the delivery to Mortgagee of

.8.
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satisfactory evidence of the estimated cost of completing such rebuilding or restoration, together
with such architect’s certificates, contractor’s sworn statements, waivers of lien and other
evidence of cost and payments as Mortgagee may reasonably require and approve. No payment
made prior to final completion of such repair or restoration shall exceed ninety per cent (90%)
of the value thereof, and at all times, the undisbursed balance of Proceeds shall be at least
sufficient to pay for the cost of completion thereof, free and clear of liens. In the event Proceeds
are insufficient to cover the cost of such rebuilding or restoring, Mortgagor shall pay such excess
costs prior to any disbursement of Proceeds to it. Any surplus Proceeds, after the payment of all
costs of rebuilding or restoring shall, at the option of Mortgagee, be applied on account of
Indebtedness or paid to Mortgagor.

7. CONDEMNATION: In the event Mortgaged Premises, or any part thereof; is
taken by Condeniration, Mortgagor is hereby authorized to settle and adjust any Awards with
the consent of Morigagee. Mortgagee is hereby empowered to collect and receive Awards. In
the event no Default has occurred, nor has any event occurred which with the giving of notice
(if required) and/or passege of time would constitute a Default, the existing Leases of the
Property remain in full force@nd sffect, the condemnation occurs on or before July 31,2019, and
in the Mortgagee’s sole discretion the Property can be restored or rebuilt as to be of at least equal
value and substantially the same character as prior to such condemnation, then the Mortgagee
shall permit the Awards to be used by1he Mortgagor to restore the Mortgaged Premises. Inall
other instances the Awards may, at the Gr¢ion of the Mortgagee, either be applied in reduction
of the Indebtedness, whether due or not, oi te held by Mortgagee and used to reimburse
Mortgagor for the cost of the rebuilding or resturing the Mortgaged Premises. In the event
Mortgagee elects to permit the use of such Awards o rebuild or restore the Mortgaged Premises,
the Mortgaged Premises shall be so restored or reou:l* as to be of at least equal value and
substantially the same character as prior to such condernation, and Mortgagor shall be entitled
to payment out of Awards, from time to time, upon the Mortgagee being furnished with
satisfactory evidence of the estimated cost of completion thereof and with such architect’s
certificates, waivers of lien, contractor’s sworn statements and otticr evidence of cost and of
payments as Mortgagee may reasonably require and approve. No payraent made prior to the final
completion of the work shall exceed ninety percent (90%) of the value'of work performed from
time to time, and at all times the undisbursed balance of said Awards re maiaing in hands of
Mortgagee shall be at least sufficient to pay for the cost of completion of such work free and
clear of liens.

In the event Mortgagee applies Awards to the Indebtedness and Awards do not discharge
Indebtedness in full, the balance of Indebtedness shall become immediately due and payable with
interest thereon at the Default Rate. In the event Mortgagee applies Awards to the unpaid
principal of Indebtedness, such application and any additional funds required to pay Indebtedness
in full shall be free of any prepayment premium.

8. CASUALTY OR CONDEMNATION AFTER FORECLOSURE: Inthe event of
Casualty or Condemnation after foreclosure proceedings have been instituted, Proceeds ot
Awards, if not applied as specified in Paragraphs 6 and 7 above, shall be used to pay the amounts

-9.
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due in accordance with any decree of foreclosure which may be entered in any such proceedings
and the balance, if any, shall either be paid to the owner of the equity redemption, if such owner
shall be entitled to the same, or as the court may direct.

9. MORTGAGEE’S LIABILITY FOR COLLECTION OF PROCEEDS OR
AWARDS: Mortgagee shall not be held liable for any failure to collect Proceeds or Awards,
regardless of the cause of such failure.

10.  USE, CARE OR WASTE: Mortgagor shall:

a). not abandon Mortgaged Premises or do or suffer anything to be
done which would materially depreciate or materially impair the value thereof or
the securivy-of this Mortgage:

b).  zobremove or demolish any part of Improvements of a structural
nature which woutd-adversely affect the value of Mortgaged Premises;

c). not make nerpermit or suffer any tenant to make any changes,
additions or alterations to 1 Mortgaged Premises of a structural nature which would
adversely affect the value thereat except as required by any applicable statute,
law or ordinance of any goveéramenial authority having jurisdiction over
Mortgaged Premises and the intended rse thereof, oras otherwise permitted by the
terms of the existing leases of the Morigaged Premises, or as otherwise approved
in writing by Mortgagee:

d).  maintain, preserve and keep Mortgaged Premises in good, safe and
insurable condition and repair and promptty make any nezdful and proper repars,
replacements, renewals, additions or substitutions recudired by wear and tear,
damage, obsolescence or destruction;

e). promptly restore and replace any Improvements o Other Interests
which are destroyed or damaged; and

1). not commit or permit to exist any waste of Mortgaged Prernises.

Mortgagor shall comply with and cause Mortgaged Premises, and the use and condition thereof,
to comply with all statutes, ordinances, requirements, regulations, orders and decrees relating to
Mortgagor or Mortgaged Premises, or the use thereof, by any federal, state, county or other
governmental authority and with all conditions and requirements necessary to preserve and
extend any and all rights, licenses, permits, privileges, franchises and concessions (including,
without limitation, those relating to land use and development, construction, access, water rights,
noise and pollution) which are applicable to Mortgagor or have been granted for Mortgaged
Premises, or the use thereof.

-10 -
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11.  HAZARDOUS OR TOXIC SUBSTANCES: Mortgagor represents that it is
currently in compliance with, and shall continue to comply and cause tenants of the Mortgaged
Premises, or any part thereof, to comply with any and all Environmental Laws, (hereinafter
defined) and any other laws, regulations, or orders with respect to the discharge and removal of
Hazardous Substances (hercinafter defined), and shall pay immediately when due, the costs of
any removal of any Hazardous Substances and shall keep the Mortgaged Premises free of any
lien imposed pursuant to Environmental Laws or any other laws, regulations or orders. In the
event Mortgagor fails to do so, after notice to Mortgagor and the expiration of the earlier of (i)
applicable cure periods hereunder; or (ii) the cure period permitted under applicable
Environmental Laws or any other laws, regulations or orders with respect to Hazardous
Substances; Mortgagee may cither declare a Default under this Mortgage or cause the Mortgaged
Premises to be freed from the Hazardous Substances with the cost of the removal added to the
Indebtedness. Moztgagor further agrees to keep the Mortgaged Premises and the ground water
of the Mortgaged Premises free of Hazardous Substances and not to permit any tenant or third
party to use {except i the ordinary course of business and in compliance with Environmental
Laws), generate, manufzctare, store, release, threaten release, or dispose of any Hazardous
Substances at the Mortgaged Piemises or in the groundwater of the Mort gaged Premises without
the express written approval of Mertgagee, and any such use, generation, manufacture, storage,
release or disposal will be in compliance with all applicable laws and regulations. Mortgagor
shall give Mortgagee prompt writter riotice of any claim by any person, entity or governmental
agency that a release or disposal of fizzardous Substances has occurred at the Mortgaged
Premises. Mortgagor, through its professionai engineers and at its sole cost and expense, shall
promptly and thoroughly investigate suspected contamination of the Mortgaged Premises by
Hazardous Substances. Mortgagee shall have tie right at any time to conduct a detailed
inspection of the Mortgaged Premises during reasciable business hours and with reasonable
notice and Mortgagor shall cooperate in the conduct faereof. The Mortgagor shall pay the
Mortgagee’s standard fee for this inspection. After the occurience of a Default, Mortgagor shall
give Mortgagee and its agents and its employees reasonable arcess to the Mortgaged Premises
to remove Hazardous Substances if legally required or if reasonabiv-necessary to prevent the
existence of dangerous conditions, and Mortgagor agrees 10 indemnify and hold Mortgagee free
and harmless from and against all loss, costs, damage, expense (including attorney’s fees and
costs) Mortgagee may sustain by reason of the assertion by any party of an)’ cl¢im in connection
with such Hazardous Substances. The foregoing indemnification shall survive fe satisfaction,
release or extinguishment of the lien of this Mortgage, including, without ‘limitation, any
extinguishment of the lien of this Mortgage by foreclosure or deed in lieu thereof.

Mortgagor agrees that it will not install, or permit to be installed in the Mortgaged
Premises, friable asbestos or any other Hazardous Substance, and with respect to any such
material currently present in the Mortgaged Premises, Mortgagor shall promptly either remove
any Hazardous Substance which any Environmental Law or any other law, regulation or order
require to be removed or otherwise comply with such Environmental Law, other law, regulation
or order. If Mortgagor fails to so remove or otherwise comply, Mortgagee may declare a Default
under this Mortgage and upon the expiration of applicable cure periods do whatever is necessary
to eliminate the Hazardous Substances from the Mortgaged Premises or otherwise comply with
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applicable laws, regulations, or orders; and the costs thereof shall be added to the Indebtedness.
In such event, Mortgagor shall give Mortgagee and its agents and employees reasonable access
to the Mortgaged Premises to remove said asbestos or other Hazardous Substances. Mortgagor
shall defend, indemnify, and save Morigagee harmless from all damages, costs and expenses
(including foreseeable consequential damages) asserted or proven against Mortgagee by any
party, as a result of the presence of such Hazardous Substances and any removal or compliance
with applicable Environmental Laws. The foregoing indemnification shall survive the
satisfaction, release or extinguishment of the lien of this Mortgage, including, without limitation,
any extinguishment of the lien of this Mortgage by foreclosure or deed in lieu thereof.

Morigagor shall send to Mortgagee, within five (5) days of any receipt thereof, any
citation, notice of violation, or other notice of potential liability relating to the Mortgaged
Premises from arv/governmental or quasi-governmental authority regarding any Environmental
Law or Hazardous yabstance.

The term “Envirorsiental Law(s)” shall mean and include, any federal, state or local law,
statute, regulation or ordinaiice pertaining to health, industrial hygiene or the environmental or
ecological conditions on, under opabout the Mortgaged Premises, including without limitation
each of the following: the Comprshensive Environmental Response, Compensation and
Recovery Act of 1980, as amended, 42 J.S.C. Section 9601 et seq.; the Resource Conservation
and Recovery Act of 1976, as amended, 42 U.S.C. Section 6901 et seq.; Toxic Substances
Control Act, as amended, 15 U.S.C. Sectior 2601 et seq; the Clean Air Act, as amended, 42
U.S.C. Section 1857, et seq; the Federal Water Follution Control Act, as amended, 33 U.S.C.
Section 1251 et seq;, the Federal Hazardous Materizls Transportation Act, 49 U.S.C. Section
1801 et seq.; the Illinois Environmental Protection Act, »s amended, 415 ILCS 5/1 et seq.; and
the rules, regulations and ordinances of the U.S. Envitohmental Protection Agency and of all
other federal, state and local agencies, boards, commissions, bodies and officers having
jurisdiction over the Mortgaged Premises and Improvements ¢ *he use or operation thereof.

The term “Hazardous Substance(s)” shall mean and include, without limitation:

a). Those substances included within the definitions ¢f “hazardous
substances”, “hazardous materials”, “toxic substance” or “solid wasie’ n any
Environmental Law.

b).  Those substances listed in the U.S. Department of Transportation
Table or amendments thereto (49 CFR 172.101) or by the U.S. Environmental
Protection Agency (or any successor agency) as hazardous substances (40 CFR
Part 302 and any amendments thereto);

C). Those other substances, materials and wastes which are or become

regulated under any applicable federal, state or local law, regulation or ordinance
or by any federal, state or local governmental agency, board, commission or other
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governmental body, or which are or become classified as hazardous or toxic by
any such law, regulation or ordinance; and

d). Any material, waste or substance which is any of the following:
(A) asbestos; (B) polychlorinated biphenyl; (C) designated or listed as a
“hazardous substance” pursuant to Sections 307 or 311 of the Clean Water Act
(33 U.S.C. Section 1251 et seq.; (D) explosive; or (E) radioactive.

Mortgagor hereby covenants and agrees to comply with any and all Federal, State or
Local legislation, rules and regulations relating to environmental protection including, but not
limited to, the Comprehensive Environmental Response, Compensation, and Liability Act of
1980 (“CERCLA”™), as amended by the Superfund Amendments and Reauthorization Act of
1986, and such stler legislation, rules and regulations as are in, or may come into, effect and
apply to the Mortgagor, the Mortgagee, the transactions contemplated hereby or the collateral
or any occupancy usérsof Mortgaged Premises, whether as lessees, tenants, licensees, or
otherwise. The Mortgagar shall indemnify and hold Mortgagee harmless against any and all
claims, costs or expenses relafing to such environmental protection provisions subject to the
exculpatory or non-recourse provisiens contained herein, or contained in the Note or Other Loan
Documents.

12 MORTGAGEE’S PERFORMANCE OF MORTGAGOR’S OBLIGATIONS: In
the event of a default by Mortgagor in:

a). the prompt discharge of any licns or encumbrances within thirty
(30) days after the filing of such lien or encumcrance, unless it is incapable of
being discharged within thirty (30) days, then Mertgagor shall have a reasonable
time to cure, not to exceed ninety (90) days, so long as Mortgagor is proceeding
to cure with due diligence;

b).  defending the title to Mortgaged Premises;
C). the payment of any Impositions;

d).  diligently and continuously pursuing the rebuilding or restoration
of Mortgaged Premises in the event of loss by Casualty or Condemnation;

¢).  the procurement and maintenance of Insurance Policies;
1). the proper maintenance and preservation of Mortgaged Premises,
including, but not limited to, the maintenance of the Mortgaged Premises free

from all Hazardous Substances as described in Paragraph 11 herein;

and such default is not cured or otherwise secured against, to the satisfaction of Mortgagee,
Mortgagee may, at its clection and without further demand or notice, pay and discharge such lien
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or encumbrance, defend the title to Mortgaged Premises, pay such Impositions (plus any interest
and penalties thereon), procure Insurance Policies and pay the premiums therefore, complete such
rebuilding or restoration and maintain and preserve Mortgaged Premises, in which event, all
expenditures therefore, including reasonable attorneys’ fees incurred by Mortgagee shall
forthwith become due and payable to Mortgagee, together with interest thereon at Defauit Rate,
which shall be added to and become a part of Indebtedness and shall be secured by the lien of
this Mortgage, all without prejudice to the right of Mortgagee to declare Indebtedness
immediately due and payable by reason of Mortgagor’s Default and breach of the terms,
covenants, conditions and agreements herein contained. Mortgagee shall have the right of
determination as to the validity of any lien, encumbrance or Imposition attributable to or assessed
against Moztgaged Premises and the payment thereof by Mortgagee shall establish its right to
recover the amount so paid, with interest at Default Rate, subject to the provisions of Paragraph
13 following.

13. CONIESZOF LIENS OR ENCUMBRANCES: In the event Mortgagor desires
to contest the validity of 2-iien, encumbrance or Imposition attributable to or assessed against
Mortgaged Premises, it will

a).  on or before thirty (30) days prior to the due date thereof, notify
Mortgagee in writing that it txteuds to so contest the same, or cause the same to
be contested,

b). on or before the due daie thereof, on demand, deposit with
Mortgagee or a depository acceptable to Morigagee (orin the case of Impositions
pay to the taxing body the amount of such Imipesitions), insurance over any such
lien, encumbrance or Imposition or other bond o security (in form and content
reasonably satisfactory to Mortgagee) which is (sutficient in Mortgagee’s
reasonable judgment for the payment of the full amount oL such lien, encumbrance
or Imposition, or any balance thereof then remaining “urpaid (or provide to
Mortgagee such other indemnity as may be reasonably accepiable to it); and

c).  fromtime to time deposit additional security or indemnity. so that,
at all times adequate security or indemnity will be available for the paymiewf of the
full amount of the lien, encumbrance or Imposition remaining unpaid, together
with all interest, penalties, costs and charges accrued or accumulated thereon.

If the foregoing deposits are made and Mortgagor continues, in good faith, to contest the
validity of such lien, encumbrance or Imposition, by appropriate legal proceedings which shall
operate to prevent the collection thereof and the sale of the Mortgaged Premises or any part
thereof, to satisfy the same, Mortgagor shall be under no obligation to pay such lien,
encumbrance or Imposition until such time as the same have been decreed, by a final non-
appealable court order, to be a valid lien on Mortgaged Premises. Mortgagee shall have full
power and authority to reduce any such security or indemnity to cash and apply the amount so
received to payment of any unpaid lien, encumbrance or Imposition after the same have been

.14 -




0521014351 Page: 15 of 34

UNOFFICIAL COPY

decreed by court order to be a valid lien on Mortgaged Premises to prevent the sale or forfeiture
of Mortgaged Premises for non-payment thereof, without liability on said Mortgagee for failure
to apply the security or indemnity so deposited, unless Mortgagor, in writing, requests the
application thereof to the payment of the particular lien, encumbrance or Imposition for which
such deposit was made. Any surplus deposit retained by Mortgagee after the payment of the lien,
encumbrance or Imposition for which the same was made, shall be repaid to the Mortgagor
unless a Default shall exist, in which event, such surplus shall be applied by Mortgagee on
account of Indebtedness.

14.  WAIVERS: To the full extent permitted by law, Mortgagor:

ar. shall not, at any time, insist upon or plead or, in any manner
whatsocver;claim, or take any advantage of any stay, exemption or extension law
or any so-ca'ied “Moratorium Law™ (now or at any time hereafter in force) nor
claim, take or insist upon any benefit or advantage of or from any law (now or
hereafter in force)-providing for the valuation or appraisement of Mortgaged
Premises, or any pa't thereof, prior to any sale or sales thereof to be made
pursuant to any provision herein contained or to any decree, judgment or order of
any court of competent jurisdiction or after such sale or sales, claim or exercise
any rights pursuant to any staiuiz-now or hereafter in force to redeem Mortgaged
Premises so sold, or any part theres£-or relating to the marshalling thereof, upon
foreclosure sale or other enforcement hietzof;

b).  hereby expressly waives anyand all rights of redemption from sale
under any order or decree of foreclosure of this Martgage, on its own behalf, and
on behalf of all persons claiming or having an iatcrest (direct or indirect) by,
through or under Mortgagor and on behalf of each and every person acquiring any
interest in or title to the Mortgaged Premises subsequepi-to the date hereof, it
being the intent of Mortgagor hereby that any and all such.i1glits of redemption
of Mortgagor and all other persons are and shall be deemed 1c be hereby waived
to the full extent permitted by applicable law; and

c). agrees that it will not, by invoking or utilizing any applicaple law
or laws or otherwise hinder, delay or impede the exercise of any right, power or
remedy herein or otherwise granted or delegated to Mortgagee but will suffer and
permit the exercise of every such right, power and remedy as though no such law
or laws has, have been or will have been made or enacted.

15. COMPLIANCE WITHILLINOIS MORTGAGE FORECLOSURELAW: Inthe
event that any provision in this Mortgage shall be inconsistent with any provision of the Illinois
Mortgage Foreclosure Law, 735 ILCS 5/15-1101 et seq. (herein called the “Act”) the provisions
ofthe Act shall take precedence over the provisions of this Mortgage, but shall not invalidate or
render unenforceable any other provision of this Mortgage that can be construed in a manner
consistent with the Act.
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If any provision of this Mortgage shall grant to Mortgagee any rights or remedies upon
default of the Mortgagor which are more limited than the rights that would otherwise be vested
in Mortgagee under the Act in the absence of said provision, Mortgagee shall be vested with the
rights granted in the act to the full extent permitted by law.

Without limiting the generality of the foregoing, all reasonable expenses incurred by
Mortgagee to the extent reimbursable under the Act, whether incurred before or after any decree
or judgment of foreclosure, and whether enumerated in Paragraph 20 of this Mortgage, shall be
added to the indebtedness secured by this Mortgage or by the judgment of foreclosure.

16.< 'PROHIBITED TRANSFERS:

Prohibitea Transfers: Mortgagor shall not, without the prior written consent of
Mortgagee, which indy be given or withheld in Mortgagee’s sole and absolute discretion, create,
effect, contract for, consent to or permit any Prohibited Transfer, either voluntarily or by
operation of law.

Any conveyance, sale; lezse, (other than leases in the ordinary course of business),
assignment, transfer, lien, pledge, mortgage, security interest or other encumbrance or alienation
(or agreement to any of the foregoing)-of any of the following properties, rights or Interests
which occurs, is granted, accomplished, »¢"empted or effectuated, superior or inferior to the lien
of the Mortgage, shall constitute a “Prohibited Transfer™

a).  the Mortgaged Premiscs, or anyv part thereof or interest therein,
excepting only sales or other dispositions ot personal property located on the
Mortgaged Premises which sales or other dispositions are permitted under the
terms hereof; or

b). fifty percent (50%) or more of the membership interests in the
Mortgagor (on a cumulative basis);

in each case whether any such conveyance, sale, assignment, transfer, lien, p.edge, mortgage,
security interest, encumbrance or alienation is effected directly, indirectly” voluntarily or
involuntarily, by Mortgagor, or by any third party, by operation of law or otherwise: provided,
however, that the foregoing provisions of this paragraph shall not apply (i) to this [Murtgage or
any liens expressly permitted in this Mortgage; or {ii} to the lien of current taxes and assessments
not in default. If Mortgagee consents to an exception to this Paragraph 16, Mortgagor shall pay
to Mortgagee a fee equal to one per cent (1%) of the then Principal Balance (as defined in the
Note) and Mortgagor shall reimburse Mortgagee for all reasonable costs, including legal fees,
incurred in negotiating and documenting any such consent.

Notwithstanding the above and providing no default exists, transfers of ownership
interests in the Premises, or the membership interests of the Mortgagor, for estate planning
purposes or by reason of testate succession, among immediate family members of George D.
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Hanus, or trusts for the benefit of those family members, will be permitted upon notice to the
Mortgagee but without the consent of the Mortgagee and without payment of any fee or change
in the terms of the Note, or any of the Loan Documents, provided that George D. Hanus
maintains management control of the Mortgagor, and provided that George D. Hanus shal}
continue to be personally liable to the extent of any personal liability he may have under the
Loan Documents. The Mortgagee agrees that the above estate planning purpose transfers shall
not impair the Mortgagor’s ability to request approval for transfers that are not for estate planning
purposes.

In determining whether or not to make the loan secured hereby, Mortgagee examined the
creditworthiness, the background and the experience of the Mortgagor, found them acceptable
and relied and continues to rely upon same as the means of maintaining the value of the
Mortgaged Premises and the repayment of the Note. The Mortgagor is well-experienced in
borrowing mon¢y ard pwning and operating property such as the Mortga ged Premises and is ably
represented by an attorne’y, at law in the negotiation and documentation of the Indebtedness, and
bargained at arm’s lengtt-and without duress of any kind for all of the terms and conditions of
the loan, including this provision. Mortgagor further recognizes that any secondary or junior
financing placed upon the Mottgaged Premises (a) may divert funds which would otherwise be
used to pay the Note secured herevy; (h) could result in acceleration and foreclosure by any such
junior encumbrancer which would foree Mortgagee to take measures and incur expenses to
protect its security; (¢) would detract irom the value of the Mortgaged Premises should
Mortgagee come into possession thereof with<héintention of selling same; and (d) would impair
Mortgagee’s right to accept a deed in lieu of furcclosure, as a foreclosure by Mortgagee would
be necessary to clear the title to the Mortgaged Premises.

In accordance with the foregoing and for the purposes of (i) protecting Mortgagee’s
security, both of repayment of the Indebtedness and the value of the Mortgaged Premises; (ii)
giving the Mortgagee the full benefit of'its bargain with Mortgazor; (iii) allowing the Mortgagee
to raise the interest rate due under Note and collecting assumptioir fees; and (iv) keeping the
Mortgaged Premises free of subordinate financing liens, Mortgagor agreas that if this paragraph
is deemed a restraint on alienation, it is a reasonable one.

17.  DEFAULT: If one or more of the following events (herein calleda “Default”)
shall occur:

a). If the Mortgagor shall fail to make any payment of the whole or any
part of any of the several installments on the date when due under the Note, this
Mortgage or Other Loan Documents; or

b).  If any default be made in the performance of any of the terms,
agreements, covenants or conditions contained in this Mortgage or in the
performance of any of the terms, agreements, covenants or conditions contained
in Other Loan Documents, in each case, after the expiration of any period of grace
expressly allowed for the cure of such default in such other document or
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instrument, or if no express cure period is provided, then in each case, if such
default shall continue for thirty (30) days after written notice thereof by
Mortgagee to Mortgagor; provided that, in the event of any such Default which
cannot be reasonably cured within such thirty (30) day period, there shall be no
Default hereunder if, within such thirty (30) day period, Mortgagor shall
commence such cure and diligently pursue the same until completion, but in no
event shall such period exceed ninety (90) days after the expiration of the initial
thirty (30) day period;

¢).  The occurrence of a Prohibited Transter;

&.  Ifany ofthe information contained in any documentation provided
to Morlgapee by Mortgagor of any of its agents or sharcholders in conjunction
with the Tidzbtedness shall not be true, accurate and complete in all material
respects;

e). If (and for the purpose of this Subparagraph 17 (¢) only, the term
“Mortgagor” shall mean and include not only Mortgagor, but the member of
Mortgagor, and if title is canyeyed in the future with the consent of Mortgagee,
any future beneficiary of a trust; thie trustee of which is the Mortgagor, any general
partner in a partnership Mortgagorer ina partnership which is a beneficiary of a
trustee Mortgagor, any owner of more than ten percent (10%) of the capital stock
in a corporate Mortgagor or corporativn which is the beneficiary of a trust, the
trustee of which is the Mortgagor, any owner.of more than ten per cent (10%) of
the membership interests in a limited liability’ company Mortgagor or limited
liability company which is the beneficiary of a trost, the trustee of which is the
Mortgagor, and each person who, as guarantor, co-niaker or otherwise, shall be
or become liable for or obligated upon all or any part 6f the Indebtedness or any
of the covenants or agreements contained herein):

). Mortgagor shall file a voluntary petition in' bankruptcy or
for arrangement, reorganization or other relief’ under! the Federal
Bankruptcy Act or any similar law, state or federal, now or hércafter in
effect;

ii).  Mortgagorshall file apleading in any proceeding admitting
insolvency, bankruptey, or inability to pay its debts as they mature;

iii).  Within ninety (90) days after the filing against Mortgagor
of any involuntary proceeding under the Federal Bankruptcy Act or similar
Jaw, state or federal, now or hereafter in effect, such proceedings shall not
have been vacated;
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iv).  Allora substantial part of Mortgagor’s assets are attached,
seized, subjected to a writ or distress warrant, or are levied upon, unless
such attachment, seizure, writ, warrant or levy is vacated within ninety
(90) days;

v).  Mortgagor shall be adjudicated a bankrupt;

vi). Mortgagor shall make an assignment for the benefit of
creditors or shall admit in writing its inability to pay its debts generally as
they become due or shall consent to the appointment of a receiver or
trustee or liquidator of all or the major part of its property, or the
Mortgaged Premises; or

vii).  Any order appointing a receiver, trustee or liquidator of
Mortgegoror all or a major part of Mortgagor’s property or the Mortga ged
Premises ‘s-not vacated within ninety (90) days following the entry
thereof;

then Mortgagee is hereby anthorized and empowered, at its option and without
affecting the lien hereby creatéd-or the priority of said lien or any other right of
Mortgagee hereunder, to declare,“vithout further notice, all Indebtedness to be
immediately due and payable with interest thereon at the Default Rate, whether
or not such Default be thereafter remedied by Mortgagor, and Mortgagee may
immediately proceed to foreclose this Mor‘gage and to exercise any right, power
or remedy provided by this Mortgage, the Note-or any Other Loan Document, or
by law or in equity.

18. REMEDIES NOT EXCLUSIVE: No remedy ori1zht of Mortgagee hereunder or
pursuant to Note or Other Loan Documents or otherwise available under applicable law, shall
be exclusive of any other remedy or right but each such remedy or'r ght shall be in addition to
every other remedy or right now or hereafter existing at law or in equity pursuant thereto. No
delay in the exercise of or omission to exercise any remedy or right accruing upon occurrence
of a Default shall impair any such remedy or right or be construed to be a waiver of any such
default or an acquiescence therein nor shall the same effect any subsequent Defaalt'of the same
or a different nature. Every such remedy or right may be exercised cont urently or
independently, when and as often as may be deemed expedient by Mortgagee. All obligations
of Mortgagor and all rights, powers and remedies of Mortgagee expressed herein shall be in
addition to and not in limitation of those provided by law and in this Mortgage and Other Loan
Documents.

19. REMEDIES: Upon the occurrence of a Default, Mortgagee shall have the right
to immediately foreclose the lien of this Mortgage in accordance with the Act. Upon the filing
of any complaint by reason thereof, the court in which the same is filed may:
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a).  upon application of Mortgagee or at any time thereafter,

b). either before or after foreclosure sale and without notice to
Mortgagor or to any party claiming under Mortgagor;

c). without regard to the solvency or insolvency at the time of such
application of any person then liable for the payment of Indebtedness, or any part
thereof;

d).  without regard to the then value of Mortgaged Premises or whether
the same shall then be occupied in whole or in part, as a homestead by the owner
of the zunity of redemption; and

e). without requiring any bond from the complainant in such
proceedings;

appoint a receiver for the tepafit of Mortgagee, with power to take possession, charge and
control of Mortgaged Premises, to }sase the same, keep Mortgaged Premises insured and in good
repair and collect ail rentals during the pendency of such foreclosure suit and, in the event of
foreclosure sale and a deficiency in-ihe proceeds received therefrom, during any period of
redemption. The court may, from time to t'me, authorize such receiver to apply the net amounts
remaining in its possession, after deducting réasonable compensation for itself and its counsel
to be allowed by the court, in payment (in whol<or in part) of any part or all of Indebtedness,
including, without limitation, the following, in suck‘order of application as Mortgagee may elect:

i). to the payment of Indebtedness;

i),  toanyamount due upon any decree enters in any suit foreclosing
this Mortgage;

iii).  tocostsand expenses of foreclosure and litigation vpon Mortgaged
Premises;

iv).  to the payment of premiums due on Insurance Policies, repairs,
Impositions (and any interest, penalties and costs thereon) or any other lien or
charge upon Mortgaged Premises which may be or become superior to the lien of
this Mortgage or of any decree foreclosing the same; and

v).  to the payment of all sums advanced by Mortgagee to cure or
attempt to cure any Default by Mortgagor in the performance of any obligation or
condition contained herein, in Note, Other Loan Documents or otherwise, to
protect the security provided herein and therein, with interest on such advances
at Default Rate.
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Any overplus of the proceeds of foreclosure sale shall then be paid to Mortgagor. This
Mortgage may be foreclosed at any time against all or successively against any part or parts of
Mortgaged Premises, as Mortgagee may elect and this Mortgage and the right of foreclosure
hereunder shall not be impaired or exhausted by one or any foreclosure or by one or any sale and
may be foreclosed successively and in parts until all of Mortgaged Premises shall have been
foreclosed and sold. Tn the event of any foreclosure of Mortgaged Premises (or commencement
of or preparation for the same) in any court, all expenses of every kind paid or incurred by
Mortgagee for the enforcement, protection or collection of this security, including reasonable
costs, attorneys’ fees, stenographers’ fees, costs of advertising, title charges and other reasonable
costs and expenses shall be paid by Mortgagor.

20. _FOSSESSORY RIGHTS OF MORTGAGEE: Upon the occurrence of a Default,
and expiration'2{ any applicable cure period, whether before or after the institution of legal
proceedings to forésiuse the lien of this Mortgage or any sale thereunder, Mortgagee shall be
entitled to request thata rzceiver be appointed as set forth in 735 ILCS 5/15-1705 and in addition
thereto, in its sole discretion to the extent permitted by law, perform any of the following:

a). enter and take-actual possession of Mortgaged Premises, Leases and
the rents payable thereto, personally or by its agents or attorneys and excluding
Mottgagor therefrom;

b).  with process of law, enterupon and take and maintain possession
of all of the documents, books, records, pepers and accounts of Mortgagor relating
thereto;

c). as attorney-in-fact or agent of Moitzagor, or in its own name as
Mortgagee and pursuant to the powers herein granted, hold, operate, manage and
control Mortgaged Premises and Leases and collect aii.ientals payable pursuant
thereto and conduct the business, if any, thereof, either persotially or by its agents,
contractors or nominees, with full power to use such measures, lepal or equitable,
as, in its discretion, may be deemed proper or necessary to enforce the terms and
conditions of Leases and the rentals payable pursuant thereto (includir.g actions
for the recovery of rents, actions in forcible detainer and actions in diswress of
rent);

d).  cancel or terminate any Lease or sublease for any cause or for any
reason which would entitle Mortgagor to cancel the same;

e). elect to disaffirm any Lease or sublease made subsequent hereto or
subordinated to the lien hereof;

f). make all necessary or proper repairs, decoration, renewals,

replacements, alterations, additions, betterments and improvements to Mortgaged
Premises which, in Mortgagee’s reasonable discretion, may seem appropriate;
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g).  insureandre-insure Mortgaged Premisesa gainst all risks incidental
to Mortgagee’s possession, operation and management thereof; and

h).  perform such other acts in connection with the management and
operation of Mortgaged Premises as Mortgagee, in its reasonable discretion, may
deem proper,

Mortgagor hereby granting full power and authority to Mortgagee to exercise each and every of
the rights, privileges and powers contained herein at any and all times following the occurrence

of a Default.

Mortgigee, in the exercise of the rights and powers conferred upon it hereby, shall have
full power to wsé-and apply the rentals collected by it to the payment or on account of the
following, in suctr¢ider as it may determine:

i). onerating expenses of Mortgaged Premises, including the cost of
management and leasirg thereof (which shall include reasonable compensation
to Mortgagee and its agente-er contractors, if management be dele gated to agents
or contractors, and reasonahle leasing commissions and other reasonable
compensation and expenses ix sveking and procuring tenants and entering into
leases), established claims for dumages, if any, and premiums on Insurance
Policies;

i),  Impositions, costs of repairs, decorating, renewals, replacements,
alterations, additions or betterments and improvements of Mortgaged Premises,
including the cost, from time to time, of instaling, replacing or repairing
Mortgaged Premises and of placing Mortgaged Premises in such conditionas will,
in the reasonable judgment of Mortgagee, make the sarie readily rentable; and

iif).  Indebtedness, or any part thereof.

71.  OTHER REMEDIES: Whenever any Default shall be exis'ing, Mortgagee may
exercise, from time to time, any rights and remedies available to it pursuant 10 applicable law.
Mortgagor shall, promptly upon request by Mortgagee, assemble all goods, wares| merchandise,
furniture, fixtures, equipment and supplies owned by it and situated on and used and useful in
the operation of Mortgaged Premises (“Personal Property”) and make the same available to
Mortgagee at such place or places reasonably convenient for Mortgagee and Mortgagor, as
Mortgagee shall designate. Any notification required by law of intended disposition by
Mortgagee of any part of Mortgaged Premises shall be deemed reasonably and properly given
if mailed as herein provided at least twenty (20) days prior to such disposition. Without limiting
the foregoing, whenever a Default shall exist, Mortgagee may, with respect to Personal Property,
without further notice, advertisement, hearing or process of law of any kind:
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a).  notify any person obligated on Personal Property to perform,
directly for Mortgagee, its obligations thereunder;

b).  enforce collection of any part of Personal Property by suit or
otherwise and surrender, release or exchange all or any part thereof or
compromise, extend or renew, for any period (whether or not in excess of the
original period), any obligations of any nature of any party with respect thereto;

c). endorse any checks, drafts or other writings in the name of
Mortgagor to permit collection of Personal Property and control of any proceeds
theréon,

&7~ enter upon any part of Mortgaged Premises where Personal
Property may te located and take peaceful possession of and remove the same;

e). sel'afly part or all of Personal Property free of all rights and claims
of Mortgagor therein and-thercto, at any public or private sale; and

f). bid for and purchase any part or all of Personal Property at any such
sale.

Any proceeds of any disposition by Mortgagee of any part of Personal Property may be
applied by Mortgagee to the payment of expernscs incurred in connection therewith, including
reasonable attorneys’ fees and legal expenses, and any balance of such proceeds shall be applied
by Mortgagee in the payment of such part of Indebledazss and in such order of application as
Mortgagee may, from time to time, elect. Mortgagee may sxercise, from time to time, any rights
and remedies available to it pursuant to the Uniform Comme cia! Code, other applicable laws in
effect from time to time or otherwise available to it by reason of 2y applicable law. Mortgagor
hereby expressly waives presentment, demand, notice of dishonor a:d protest in connection with
Indebtedness and, to the fullest extent permitted by applicable law, any and all other notices,
advertisements, hearings or process of law in connection with the exercise by Mortgagee of any
of its rights and remedies hereunder.

Mortgagor hereby constitutes Mortgagee its attorney-in-fact, with f{uli power of
substitution, to take possession of Personal Property upon the occurrence of a Defaulthiereunder,
as Mortgagee, in its sole discretion (reasonably exercised) deems necessary or proper, to execute
and deliver all instruments required by Mortgagor to accomplish the disposition of Personal
Property, or any part thereof, which power of attorney is a power coupled with an interest,
irrevocable until such time as Indebtedness is paid in full.

79, NON-LIABILITY OF MORTGAGEE: Notwithstanding anything contained
herein, Mortgagee shall not be obligated to perform or discharge, and does not hereby undertake
to perform or discharge, any obligations, duty or liability of Mortgagor pursuant to Leases or
otherwise and Mortgagor shall and does hereby agree to indemnify and hold Mortgagee harmless
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of and from any and all liability, loss or damage which it may or might incur pursuant thereto or
by reason of its exercise of its rights hereunder and of and from any and all claims and demands
whatsoever which may be asserted against it by reason of any alleged obligations or
undertakings, on its part, to perform or discharge any of the terms, covenants or agreements with
respect to Mortgaged Premises except in the event such loss, liability or damage is caused by the
willful misconduct, bad faith or negligence of Mortgagee, its employees or agents. Prior to the
exercise of its rights hereunder Mortgagee shall not have responsibility for the control, care,
management or repair of Mortgaged Premises nor shall Mortgagee be responsible or liable for
any negligence in the management, operation, upkeep, repair or control of Mortgaged Premises
resulting in loss, injury or death to any tenants, licensee, employee or stranger upon Mortgaged
Premises. o liability shall be enforced or asserted against Mortgagee in the exercise of the
powers hereir granted to it and Mortgagor expressly waives and releases any such liability. In
the event Mortzagee incurs any such liability, loss or damage prior to the exercise of its rights
hereunder pursuarii i¢reto and to any Lease or in the defense of any claim or demand, Mortgagor
agrees to reimburse Morigagee, immediately upon demand, for the amount thereof, including
costs, expenses and reasoadble attorneys’ fees, except in the event such liability, loss or damage
is caused by the willful migconduct, bad faith or negligence of Mortgagee, its employees or
agents.

23. CHANGE OF LAW: Ji by the laws of the United States of America, or of any
state or municipality having jurisdiction over Mortgagee, Mortgagor or the Mortga ged Premises,
any tax is imposed or becomes due in respzet of the issuance of the Note or the execution,
delivery and/or recording of any of the Other Loan Documents, Mortgagor shall pay such tax in
the manner required by such law. In the event that any law, statute, rule, regulation, order or
court decree has the effect of deducting from the valueof Mortgaged Premises, for the purpose
of taxation, the amount of any lien, encumbrance or Imposition ot imposing upon Mortgagee the
payment of the whole or any part thereof or changing, in any way, the laws relating to the
taxation of mortgages or debts secured by mortgages or the Morfgagee or Mortgagee’s interest
in Mortgaged Premises or the manner of collection of liens, encumbrazices or Impositions, so as
to affect this Mortgage, Indebtedness or Mortgagee, Mortgagor shall, in any such event, upon
demand by Mortgagee, pay such liens, encumbrances or Impositions-or reimburse Mortgage
therefor; PROVIDED, HOWEVER, that if, in the opinion of counse] for Mor.gagee:

a). it may be unlawful to require Mortgagor to make such payraent or
reimbursement; or

b).  the making of such payment may result in the payment of interest
beyond the maximum amount permitted by law;

then, and in such event, Mortgagee may elect, by notice in writing given to Mortgagor, to declare
Indebtedness, together with interest thereon, but free of any prepayment premium, to be and
become due and payable within sixty (60) days from the giving of such notice. Notwithstanding
the foregoing, it is understood and agreed that Mortgagor is not obligated to pay any portion of
Mortgagee’s federal or state income tax.
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24,  COMPLIANCE WITH AGREEMENTS: Mortgagor shall pay promptly and keep,
observe, perform and comply with all covenants, terms and provisions of operating agreements,
1 eases, instruments and documents relating to Mortgaged Premises or evidencing or securing any
indebtedness secured thereby and shall observe all covenants, conditions and restrictions
affecting the same.

75,  ASSIGNMENT OF LEASES AND RENTS: The Mortgagor, as additional
security for the payment of the Indebtedness, has sold, transferred and assigned to the Mortgagee,
its successors and assigns, all of its interest in a certain Lease or Leases demising all or a portion
of the Mortgaged Premises, together with the rents secured thereby, said Lease or Leases being
identified =& follows:

Lessee Date of Lease Lease Termination
Advance Stores Coninany, February 25, 2005 April 30, 2020
Incorporated [subject to three (3) options
to extend for five (5) years
each]

Mortgagor expressly covenanis-and agrees that if the Mortgagor, as Lessor under said
Lease or Leases so assigned, fails to perts:m and fulfill any material term, covenant, condition
ot provision in said Lease, or Leases or any ot them, on its part to be performed or fulfilled, at
the times and in the manner in said Lease ori<ases provided, or if the Mortgagor suffers or
permits to occur any breach or default under the/provisions of the Assignment of Rents and
Leases of even date herewith given as additional security for the payment of the Indebtedness,
or if the Mortgagor fails to fully protect, insure, preserv~-and cause continued performance or
fuifillment of the material terms, covenants or provisions in saic Lease or Leases required to be
performed or fulfilled by the Lessee or any of the Lessees theréwi or if the Mortgagor, without
Mortgagee’s prior agreement, permits or approves a material modificacion of any of the Leases,
an assignment by Lessee of the said Lease or Leases or a subletting of all or any part of the
premises demised in the said Lease or Leases, then in any such eveat, at.the option of the
Mortgagee, and upon notice to the Mortgagor, such breach or default sha.l, a.ter expiration of
any applicable cure periods, if any, constitute a Default hereunder and all unpaia-Indebtedness
shall, notwithstanding anything in said Note or in this Mortgage to the contrary, become due and
payable as in case of another Default.

In the event the said Mortgagor, as the Lessor in said Lease or Leases, shall neglect or
refuse to perform, observe and keep all of the material covenants, provisions and agreements
contained in said Lease or Leases, the Mortgagee may perform and comply with any such lease
covenants, agreements and provision, in which event all costs and expenses incurred by the
Mortgagee in complying with such covenants, agreements and provisions, shall become a part
of the Indebtedness secured by this Mortgage and recoverable as such in all respects.
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In addition to the Leases assigned hereinabove, upon the written request of Mortgagee,
Mortgagor will assign to Mortgagee, as additional security for Indebtedness, future leases entered
into with respect to the Mortgaged Premises.

Subsequent leases and material modifications to existing leases shall require Mortgagee’s
prior written consent.

26. SECURITY AGREEMENT: This Mortgage shall be deemed a security
agreement, as defined in the Illinois Uniform Commercial Code, and establishes a security
interest, in favor of Mortgagee in and to all property owned by Mortgagor and situated on
Mortgaged ¥temises, including all personal property, fixtures and goods affecting Mortgaged
Premises, either referred to or described herein or in any way connected with the use or
enjoyment theresfowned by Mortgagor.

27.  EXECUTION OF SEPARATE SECURITY AGREEMENT AND FINANCING
STATEMENTS: In addiion to this Mortgage being deemed a Security Agreement as set forth
in the preceding paragrapli, Mortgagor has, as additional security for the payment of
Indebtedness, executed and delivered to the Mortgagee a Security Agreement of even date
herewith granting to Mortgagee a secnrity interest in and to:

a). all of the furniture, furnishings, fixtures, equipment, machines,
apparatus, supplies and personal property,of every nature and description, and all
replacements thereof and substitutions therefor, and the proceeds thereof, now or
hereafter located in Mortgaged Premises, excepting from the foregoing however,
any furniture, fixtures business equipment c..articles of personal property
belonging to any present or future tenant or lesseof the said premises;

b).  all of the rents, issues and profits due, or-which may hereafter
become due or payable under the terms and provisions of the‘iezses described and
assigned under Paragraph numbered 25 hereinabove;

and further, authorized the Mortgagee to file Financing Statements from t.meto time pursuant
to the Uniform Commercial Code of the State of Tllinois.

78 FINANCIAL STATEMENTS: Mortgagor shall keep and maintait: books and
records of account in accordance with generally accepted accounting practices consistently
applied. Mortgagor shall furnish, or cause to be furnished to Mortgagee:

a). if specifically requested by Mortgagee, quarterly, within thirty (30)
days of the close of each quarter, income and expense statements of the
Mortgaged Premises which shall include current cash flow and up to date payables
and receivables for the Mortgaged Premises, certified to be true and correct by the

beneficiary of Mortgagor,

-26 -




0521014351 Page: 27 of 34

UNOFFICIAL COPY

b).  annually, on or before March 31 of each year, annual financial
statements for the prior year covering the operations of the Mortgaged Premises,
including a balance sheet and supporting schedules and containing a detailed
statement of income and expenses;

c). the Mortgagor shall use commercially reasonable efforts to furnish
annually, on or before March 31 of each year the annual financial statements of
each of the tenants of all or any portion of the Mortgaged Premises;

d).  apnually, on or before March 31 of each year, in the event the
Mos{gagor is not a single asset entity, a certified financial statement of the
Mortgigor, with an affidavit of the beneficiary of the Mortgagor stating such
financial-atatements are true and correct; and

e). anvnally, on or before June 30 of each year, a current financial
statement of George D. Hanus, certified to be true and correct by him.

Mortgagor shall pay to the Morigagee a penalty of One Thousand and No/100 Dollars
($1,000.00) each time any of the.abave referenced financial statements are not received by
Mortgagee within the time period speciiiad.

79.  PAYMENTANDPERFORMANCE BY MORTGAGOR: Inthe event Mortgagor
shall fail to pay or perform any of its obligatiozs herein contained (including the payment of
expenses of foreclosure and court costs), Mortgagee may, but need not, following the occurrence
of a Default, make payment or perform (or cause to bepaid or performed) any obligation of
Mortgagor hereunder, in any form and manner deemea r2zsonably expedient by Mortgagee, as
agent or attorney-in-fact of Mortgagor, and any amount so pail or expended (plus reasonable
compensation to Mortgagee for its out-of-pocket and other exrenses for each matter for which
it acts hereunder), with interest thereon at Default Rate, shal'’be and become a part of
Indebtedness and shall be paid to Mortgagee upon demand. By way of illustration and not in
limitation of the foregoing, Mortgagee may, but need not:

a). collect rentals due and owing pursuant to Leases and prosecute the
collection of Personal Property or the proceeds thereof;

b).  purchase, discharge, compromise or settle any Imposition, lien or
any other lien, encumbrance, suit, proceeding, title or claim thereof; and

¢). redeem from any tax sale or forfeiture affecting Mortgaged
Premises or contest any Imposition.

In making any payment or securing any performance relating to any obligation of

Mortgagor hereunder, Mortgagee, so long as it acts in good faith, shall have the sole discretion
as to the legality, validity and amount of any lien, encumbrance or Imposition and of all other
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matters necessary to be determined in satisfaction thereof. No such action of Mortgagee shall
be considered a waiver of any right accruing to it on account of the occurrence of any Default,

30. RELEASE: Upon payment in full of Indebtedness, at the time and in the manner
herein provided, this conveyance shall be null and void and an appropriate instrument of
reconveyance or release shall promptly be made by Mortgagee to Mortgagor, at Mortgagor’s
expense.

31. CARE: Mortgagee shall be deemed to have exercised reasonable care in the
custody and preservation of any part of Mortgaged Premises in its possession if it takes such
action for fliab purpose, as Mortgagor requests in writing, but failure of Mortgagee to comply
with any suchiequest shall not, of itself, be deemed a failure to exercise reasonable care and no
failure of Mortgagee to preserve or protect any rights with respect to Mortgaged Premises against
prior parties or do-any act with respect to Mortgaged Premises against prior parties or do any act
with respect to the preservation thereof not so requested by Mortgagor shall be deemed a failure
to exercise reasonable ca’z-in the custody or preservation of Mortgaged Premises.

32, MORTGAGOR'S CONTINUING LIABILITY: This Mortgage is intended only
as security for Indebtedness and anything herein contained to the contrary notwithstanding:

a). Mortgagor shall té-and remain liable to perform all of the
obligations assumed by it pursuant herety; and

b).  Mortgagee shall have no olligation or liability by reason of or
arising out of this Mortgage unless due to the svillful act or gross negligence of
Mortgagee, and shall not be required or obligated,in any manner, to perform or
fulfill any of the obligations of Mortgagor pursuant 'iereto.

33. MECHANIC’S LIENS: Notwithstanding anything sontained in this Mortgage to
the contrary, the lien of any mechanic or materialman shall not be permitted to attach to or
remain against Mortgaged Premises unless the same 1s insured or bonded over to Mortgagee’s
reasonable satisfaction within thirty (30) days after notice to Mortgagor.

34. INSPECTIONS: Mortgagee, by any authorized agent or employee and for the
protection of its interest in Mortgaged Premises, is hereby authorized and empowered to enter
in and upon Mortgaged Premises at any and all reasonable business times, and upon reasonable
notice to Mortgagor, for the purpose of inspecting the same and ascertaining the condition
thereof.

35  INDEMNIFICATION: Mortgagor shall indemnify Mortgagee from all losses,
damages and expenses, including reasonable attorneys’ fees, incurred in connection with any suit
or proceeding in or to which Mortgagee maybe made a party for the purpose of protecting the
lien of this Mortgage.
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36. BUSINESSLOAN: Mortgagor represents and agrees that the proceeds of the loan
evidenced by Note and secured by this Mortgage will be used for business purposes and this

Mortgage is exempt from limitations upon lawful interest, pursuant to the terms of Section 815
ILCS 20/4.

37. TENDER OF PAYMENT AFTER DEFAULT: Upon default by Mortgagor and
following the acceleration of the maturity of Indebtedness, a tender of payment of the amount
necessary to satisfy the Indebtedness by Mortgagor or by anyone on behalf of Mortgagor, shall
constitute an evasion of the prepayment terms of the Note and such payment shall be deemed a
voluntary prepayment under the Note and include, to the extent permitted by law, an amount
equal to the prepayment premium due under the Note.

38. GOVERNING LAW: This Mortgage has been delivered in the State of Illinois
and shall be conisittz=d in accordance with and governed by the laws of the State of Illinois.
Whenever possible, exchprovision of this Mortgage shall be interpreted in such a manner as to
be effective and valid pursuant to applicable law; however, if the same shall be prohibited by or
invalid thereunder, such provision shall be ineffective to the extent of such prohibition or
invalidity without invalidating the remainder thereof or the remaining provisions of this
Mortgage.

39, MARSHALLING OF ASSETS: Atany foreclosure sale, the Mortgaged Premises
may, at Mortgagee’s option, be offered for sa'¢ fur one total price, and the proceeds of such sale
accounted for in one account without distinction between the items of security or without
assigning to them any proportion of such proceeds, Mortgagor hereby waiving the application
ofany doctrine of marshalling; and, in case Mortgagee. inthe exercise of the power of sale herein
given, elects to sell the Mortgaged Premises in parts or pereels, said sales may be held from time
to time, and the power shall not be fully executed until ail of the Mortgaged Premises not
previously sold shall have been sold.

40. ADDITIONAL DOCUMENTS: POWER OF ATTORNEY.: Mortgagor, from time
to time, will execute, acknowledge and deliver to Mortgagee within fifteen (15} days after written
request from Mortgagee, such security agreements, assignments for. security purposes,
assignments absolute, financing statements, affidavits, certificates and other docuirents, in form
and substance reasonably satisfactory to Mortgagee, as Mortgagee may reasone oly request in
order to perfect, preserve, continue, extend or maintain the assignments herein contained, the lien
and security interest under this Mortgage or Other Loan Documents, and the priority thereof, and
in the event the Mortgagor fails to execute and deliver such documents to Mortgagee within
fifteen (15) days after written request from Mortgagee, then Mortgagor hereby irrevocably
appoints Mortgagee its attorney-in-fact to execute, acknowledge, deliver and if appropriate file
and record such security agreements, assignments for security purposes, assignments absolute,
financing statements, affidavits, certificates and other documents. Mortgagor will pay to
Mortgagee upon request therefore all reasonable costs and expenses incurred in connection with
the preparation, execution, recording and filing of any such document.
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41. TIMEIS OF THE ESSENCE: It is specifically agreed that time is of the essence
of this Mortgage.

42. CORRECTIVE DOCUMENTS: Mortgagor shall, at the request of Mortgagee,
promptly correct any defect, error or omission which may be discovered in the contents of this
Mortgage or in the exccution or acknowledgment hereof or in any other instrument executed in
connection herewith or in the execution or acknowledgment of such instrument and will execute
and deliver any and all additional instruments as may be requested by Mortgagee to correct such
defect, error or omission.

43. 7 CONSENT OR APPROVAL: The consent by Mortgagee in any single instance
shall not be deemed or construed to be Mortgagee’s consent in any like matter arising at a
subsequent date.and the failure of Mortgagee to promptly exercise any right, power, remedy or
consent provided hierein or at law or in equity shall not constitute or be construed as a waiver of
the same nor shall Mortgsgee be estopped from exercising such right, power, remedy or consent
at a later date.

Any consent or approval required of and granted by Mortgagee pursuant hereto shall:

a).  benarrowly construed to be applicable only to Mortgagor and the
facts identified in such consent i approval and no third party shall claim any
benefit by reason thereof, and

b).  not be deemed to constitute Mortgagee a venturer or partner with
Mortgagor whatsoever nor shall privity of coniract be presumed to have been
established with any such third party.

If, to consider a request by Mortgagor it is necessary thziMortgagee deem it to be to its
best interests to retain the assistance of any person, firm or corporation (such as, but not limited
to, attorneys, appraisers, engineers, surveyors, etc.) Mortgagor shall reimburse Mortgagee for all
costs incurred in connection with the employment of such parties.

44, NOTICES: Any notices, demands and requests required or d¢sied to be given
hereunder shall be in writing and shall be deemed properly served if delivered 11 person or by
United States registered or certified mail, return receipt requested, postage prepaid ;waich shall
be deemed received three (3) business days following the postmark thereof], or by Federal
Express or other comparable overnight service, addressed as follows:

If to Mortgagee: MTL Insurance Company
1200 Jorie Boulevard
Oak Brook, Illinois 60522-9060
Attn: Ms. Diane E. Hundseder
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If to Mortgagor: ¢/o George D. Hanus
Suite 2750
333 W. Wacker Drive
Chicago, Illinois 60606

With copies to: Thomas H. Page, Esq.
Barack Ferrazzano Kirschbaum
Perlman & Nagelberg LLP
Suite 2700
333 W. Wacker Drive
Chicago, 1llinois 60606

45. REMEFIT: All grants, conditions and provisions hereof shall apply, extend to and
be binding uporn Morigagor and all persons claiming any interest in Mortgaged Premises by.
through or under Moztgugor, and shall inure to the benefit of Mortgagee, its successors and
assigns.

46. WAIVER OF  TRIAL BY JURY: THE MORTGAGOR AND THE
MORTGAGEE (BY ACCEPTANCE HEREOF), HAVING BEEN REPRESENTED BY
COUNSEL, EACH KNOWINGLY /4D VOLUNTARILY WAIVES ANY RIGHT TO A
TRIAL BY JURY IN ANY ACTION O 2ROCEEDING TO ENFORCE OR DEFEND ANY
RIGHTS UNDER THIS MORTGAGE OR UNDER ANY AMENDMENT, INSTRUMENT,
DOCUMENT OR AGREEMENT DELIVERTD, OR WHICH MAY IN THE FUTURE BE
DELIVERED IN CONNECTION HEREWITH AND AGREES THAT ANY SUCH ACTION
OR PROCEEDING WILL BE TRIED BEFORE A CCURT AND NOT BEFORE A JURY.

47.  USA PATRIOT ACT: None of Mortgagor, aliy inember, shareholder, or partner
of Mortgagor, any party directly or indirectly owning an interest in-Mortgagor, or any Guarantor
is (or will be) a person with whom Mortgagee is restricted from doirg business under regulations
of the Office of Foreign Asset Control (‘OFAC”) of the Department of the. Treasury of the United
States of America (including those persons named on OFAC’s Specially Lesignated and Blocked
Persons list) or under any statute, executive order (including the Septembe: 24, 2001 Executive
Order Blocking Property and Prohibiting Transactions With Persons Who Coiprt, Threaten to
Commit, or Support Terrorism) or other governmental action and is not and shall not engage in
any dealings or transactions or otherwise be associated with such persons. Iin’addition,
Mortgagor hereby agrees to provide to Mortgagee any additional information that Mortgagee
deems necessary from time to time in order to ensure compliance with all applicable laws
concerning money laundering and similar activities. The following notification is provided to
Mortgagor pursuant to Section 326 of the USA Patriot Act 0f 2001, 31 U.S.C. Section 5318:

IMPORTANT INFORMATION ABOUT PROCEDURES FOR OPENING A
NEW ACCOUNT. To help the government fight the funding of terrorism and
money laundering activities, Federal law requires all financial institutions to
obtain, verify and record information that identifies each person or entity that
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opens an account, including any deposit account, treasury management account,
loan, other extension of credit, or other financial services product. What this
means for borrowers: When a borrower opens an account, if such borrower is an
individual, a lender (including Mortgagee) will ask for such borrower’s name,
taxpayer identification number, residential address, date of birth, and other
information that will allow the lender to identify such borrower, and, if such
borrower is not an individual, the lender will ask for such borrower’s name,
taxpayer identification number, business address, and other information that will
allow the lender to identify such borrower. The lender may also ask, if such
horrower is an individual, to see borrower’s driver’s license or other identifying
docments, and if such borrower is not an individual, to see such borrower’s legal
organizational documents or other identifying documents.

The failure oFMortgagor, or any member, shareholder, or partner of Mortgagor, any party
directly or indirectly cwhing an interest in Mortgagor, or any Guarantor to comply with any of
the provisions of the USA Tatriot Act and the regulations thereunder, shall constitute a default
hereunder and shall entitle Zn¢ Mortgagee to exercise all its rights and remedies at law or in
equity, including but not limited te-exercising the power of foreclosure hereunder.

48. EXCULPATION: This Mortgage is executed by Mortgagor, and it is expressly
understood and agreed that in the event 0f any Default under the terms of this Mortgage, or the
Note secured hereby, or Other Loan Documerits, Mortgagee agrees that it shall neither seek nor
take any deficiency or monetary judgment against Mortgagor, or against any property of
Mortgagor other than the property described hereui and in Other Loan Documents, and nothing
herein contained or contained in the Note or Other Lean Documents shall be construed as
creating any personal liability on the Mortgagor, its agenis, or employees, all such personal
liability being expressly waived by the Mortgagee for itself and its successors and assigns, and
that so far as Mortgagor, and its successors in trust personally are concerned, except as
hereinafter set forth, and set forth in a certain Environmental InderiivAgreement and Guaranty
Agreement, both of even date herewith, Mortgagee, its successors and assigns, shall look solely
to the Mortgaged Premises, and to the income, proceeds and avails therzof for the payment of
Indebtedness.

It is further understood and agreed, however, that nothing contained in the preceding
paragraphs shall in any manner or way release, affect or impair:

a). the existence of the debt evidenced by the Note;

b).  the enforceability of the liens and security interests created by this
and the Other Loan Documents,

c). the right of the Mortgagee to recover ot receive from the Mortgagor
and George D. Hanus (the “Guarantor™):
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i), any and all of Mortgagee’s costs, expenses, damages or
liabilities, including, without limitation, all reasonable attorney fees,
directly or indirectly arising out of or attributable to any fraud,
misrepresentation, or misappropriation of funds by the Mortgagor or the
Guarantor;

i)  anamount necessary to repair any damage to the Mortgaged
Premises due to waste;

iii). any rental income or other income received by the
Mortgagor or the Guarantor from and after the occurrence of a Default, or
security deposits from tenants of all or any part of the Mortgaged
Préraises, not paid over to Mortgagee on account of sums due under the
Noi¢ ard Mortgage or as otherwise applied by the Mortgagor or the
Guaranior-on account of the expenses of the Mortgaged Premises or
repairs and uaintenance of the same;

iv).  any sums expended by Mortgagee in the performance or
compliance of all'covenants, agreements, and provisions of any lease
specifically assignea-iz- Mortgagee as additional security for the
indebtedness evidenced Tisreby, which is so expended by reason of the
Mortgagor’s or the Guaranto: s neglect or refusal to so perform said
obligations;

v). any sums expended ‘by ~Mortgagee, exceeding sums
deposited pursuant to Paragraph 4 hereol, to-pay Impositions or premiums
on Insurance Policies;

vi).  any funds expended by Mortgagee to1eplace Mortgagor’s
personal property removed from the Mortgaged Premises and not replaced
by the Mortgagor or the Guarantor;

vii). any Proceeds or Awards (as such terms are defined in the
Mortgage) received by the Mortgagor or the Guarantor not app iicd in
accordance with Paragraphs 6 or 7 hereof;

vili). any and all of Mortgagee’s costs, expenses, damages Or
liabilities, as set forth in the Environmental Indemnity Agreement of even
date herewith; and

ix). any and all of Mortgagee’s costs, expenses, damages or
liabilities, including, without limitation, all reasonable attorney fees,
directly or indirectly arising out of or attributable to Mortgagor’s or the
Guarantor’s failure to comply with the Americans with Disabilities Act

233 -




(0521014351 Page: 34 of 34

UNOFFICIAL COPY

(AD.A.) 42 U.S.C. Section 12101 gt. seq.. with respect to the Mortgaged
Premises; and

x).  anyinterest due and accrued on the unpaid Indebtedness for
a period not to exceed three (3) months following occurrence of a Default.

IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the day and year

first above written.

CURTIS PROPERTY GROUP, 1.L.C., an Illinois
limited liability comypany

By: JOLIET PLA Tri,its sole Member
Y

George{ D. Yanus, Trustee

STATE OF ILLINOIS )
) SS:

COUNTY OF COOK )

1, %Mﬂ { A/ /g f e . 4 Motary Public in and for and residing in

said County, in the state aforesaid, DO HEREBY CERTIV ¥ that GEORGE D. HANUS, Trustee
of JOLIET PLAZA TRUST, the sole Member of CURTIS PROPERTY GROUP, L.L.C., an
Illinois limited liability company, who is personally known 10 m2-to be the same person whose
name is subscribed to the foregoing instrument as such Trustee, apperred before me this day n
person and acknowledged that he signed and delivered the said insirament as his own free and
voluntary act and as the free and voluntary act of said Company, forthe nuses and purposes
therein set forth.
%

Given under my hand and Notarial Seal this day of Y2005,
Yw, 5
Notary Public s
"OFFICIAL SEAL"
Thomas H. Page
Notary Public, State of Hinois
My Commission Exp. 08/1
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