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THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS AND
SECURITY AGREEMENT (the "Mortgage”), made as of August 1, 2005, by MICHIGAN
AVENUE RETAIL LLC, a Delaware limited liability company, having its principal place of
business at c/o Loeb & Loeb, LLP, 10100 Santa Monica Boulevard, Suite 2200, Los Angeles,
California 90067, Attention: Governor Gray Davis ("Mortgagor"), to UBS REAL ESTATE
INVESTMENTS INC., a Delaware corporation, having its principal place of business at 1285
Avenue of the Americas, 11" Floor, New York, New York 10019 ("Mortgagee").

WITNESSETH:

To secure the payment of an indebicdness in the original principal sum of Fifty-
Two Million fjcht Hundred Thousand and No/100 Dollars ($52,800,000.00) (the "Loan"),
lawful money ¢f4he United States of America, to be paid with interest according to a certain
mortgage note of cvan date herewith made by Mortgagor to Mortgagee {the promissory note
together with all consolidations, extensions, renewals or modifications thereof being hereinafter
collectively called the ~"ote") and all other sums due hereunder, under the other Loan
Documents (hereinafter defined) and under the Note (said indebtedness and interest due under
the Note and all other sums due pereunder, under the Note and under the other Loan Documents
being hereinafter collectively referred to as the "Debt"), Mortgagor has mortgaged, given,
granted, bargained, sold, alienated, _enfeoffed, conveyed, confirmed, warranted, pledged,
assigned, and hypothecated and by these piesents does hereby mortgage, give, grant, bargain,
sell, alien, enfeoff, convey, confirm, warrant, piedge, assign and hypothecate unto Mortgagee, all
of Mortgagor's right, title and interest in and to that certain real property, including, without
limitation, the retail parcel (the "Retail Parcel”) of the building (the "Building™), located at 919
North Michigan Avenue, Chicago, Illinois and mofe particularly described on Exhibit A attached
hereto and incorporated herein by this reference, “ogether with the rights and easements
benefiting the Retail Parcel as described in the CC&R fss hereinafter defined) of the Building
(the Retail Parce!, together with all rights and easements deSerived in the CC&R, is hereinafter
collectively referred to as the "Premises™), and all right, title,/inierest and estate of Mortgagor
now owned, or hereafter acquired, in and to the buildings, stiucwres, fixtures, additions,
enlargements, extensions, modifications, repairs, replacements a \d “improvements now Or
hereafter located thereon (collectively, the " mprovements");

TOGETHER WITH all right, title, interest and estate of Morigagor now owned,
or hereafter acquired, in and to the following property, rights, interests and estates{the Premises,
the Improvements, and the property, rights, interests and estates hereinafter “doscribed are
collectively referred to herein as the "Mortgaged Property"):

(a)  all eascments, rights-of-way, strips and gores of land, streets, ways, alleys,
passages, sewer rights, water, water courses, waier rights and powers, air rights and development
rights, all rights to oil, gas, minerals, coal and other substances of any kind or character, and all
estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and appurtenances
of any nature whatsoever, in any way belonging, relating or pertaining to the Premises and the
Improvements and the reversion and reversions, remainder and remainders, and all land lying in
the bed of any street, road, highway, alley or avenue, opened, vacated or proposed, in front of or
adjoining the Premises, 10 the center line thereof and all the estates, rights, titles, interests, dower

and rights of dower, curtesy and rights of curtesy, property, possession, claim and demand
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whatsoever, both at law and in equity, of Mortgagor of, in and to the Premises and the
{mprovements and every part and parcel thereof, with the appurtenances thereto;

(by  all machinery, fyrniture, furnishings, equipment, computer software and
hardware, fixtures (including, without limitation, all heating, air conditioning, plumbing,
lighting, communications and elevator fixtures) and other property of every kind and nature,
whether tangible or intangible, whatsoever owned by Mortgagor, ot in which Mortgagor has or
shall have an interest, now oOf hereafter located upon the Premises and/or the Improvements, Or
appurtenant thereto, and usable in connection with the present or future operation and occupancy
of the Premises and/or the Improvements, and all building equipment, materials and supplies of
any nature wialsoever owned by Mortgagor, or in which Mortgagor has or shall have an interest,
now or hereaiter-Jocated upon the Premises and the Improvements, Or appurtenant thereto, or
usable in connecrion with the present or future operation, enjoyment and occupancy of the
Premises and the Tmprovements (hereinafter collectively referred to as the "Equipment"),
including any leases of any of the foregoing, any deposits existing at any time in connection with
any of the foregoing, and sie proceeds of any sale or transfer of the foregoing, and the right, title
and interest of Mortgagor in/ard to any of the Equipment that may be subject to any "security
interests" as defined in the Uniform Commercial Code, as adopted and enacted by the Staie or
States where any of the Mortgaged Property is located (the "Uniform Commercial Code"),
superior in lien to the lien of this Moitgage;

(c)  all awards or payments, including interest thereon, that may heretofore and
hereafter be made with respect to the Premises and/or the Improvements, whether from the
exercise of the right of eminent domain or cCndemnation (including, without limitation, any
transfer made in lieu of or in anticipation of the Exzreise of said rights, and any portion of any
awards or payments made 10 the owners of the Buildirg and payable to Mortgagor pursuant to
ihe terms of the CC&R), or for a change of grade, or foi any other injury to or decrease in the
value of the Premises and/or Tmprovements;

(d)  all leases, subleases and other agreements o1 2rrangements heretofore or
hereafter entered into affecting the use, enjoyment Or occupancy of, or the conduct of any
activity upon or in, the Premises and the Improvements, including ary extensions, renewals,
modifications or amendments thereof (hereinafter collectively referred to as the: "Leases™) and all
rents, rent equivalents, moneys payable as damages ot in licu of rent or rent equi~alents, royalties
(including, without limitation, all oil and gas or other mineral royalties and pomases), Income,
fees, receivables, receipts, revenucs, deposits (including, without limitation, security. utility and
other deposits), accounts, cash, 1ssues, profits, charges for services rendered, and other payment
and consideration of whatever form or nature received by or paid to or for the account of or
bepefit of Mortgagor or its agents or employees from any and all sources arising from or
attributable to the Premises and the Improvements (hereinafter collectively referred to as the
"Rents"), together with all proceeds from the sale or other disposition of the Leases and the right
{o receive and apply the Rents to the payment of the Debt,

(e) all proceeds of and any unearned premiums on any insurance policies
covering the Mortgaged Property, including, without limitation, the right to receive and apply the
proceeds of any insurance, judgments, Or cettlements made in leu thereof, for damage to the
Mortgaged Property;
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) The right, in the name and on behalf of Mortgagor, to appear in and
defend any action or proceeding brought with respect to the Mortgaged Property and to
commence any action or proceeding to protect the interest of Mortgagee in the Mortgaged
Property;

(g)  all accounts (including, but not Jimited to. the Cash Collateral Account (as
defined in the Cash Management Agreement) and the Clearing Account (as defined in the Cash
Management Agreement)), €SCTOws, documents, instruments, chattel paper, claims, deposits and
general intangibles, as the foregoing terms are defined in the Uniform Commercial Code, and all
franchises, trade names, trademarks, symbols, service marks, books, records, plans,
specifications; cesigns, drawings, permits, consents, licenses, management agreements, contract
rights (includizg-without limitation, any contract with any architect or engineer or with any
other provider of gueds or services for or in connection with any construction, repair, or other
work upon the Morigaged Property), approvals, actions, refunds of real estate taxes and
assessments (and any eih2t governmental impositions related to the Mortgaged Property), and
causes of action that now 4 hereafter relate to, arc derived from or are used in connection with
the Mortgaged Property, or the nse, operation, maintenance, occupancy or enjoyment thereof or
the conduct of any business of acfivities thereon (hereinafter collectively referred to as the

"Intangibles"); and

(hy  all proceeds, products, offspring, rents and profits from any of the
foregoing, including, without limitation, thosefrom sale, exchange, transfer, collection, loss,
damage, disposition, substitution or replacement or any of the foregoing.

TO HAVE AND TO HOLD the abote granted and described Mortgaged Property
unto Mortgagee and its successors and assigns, forever;

PROVIDED, HOWEVER, these presents aré Jdpon the express condition that, if
Mortgagor shall pay to Morigagee the Debt at the time and in the-manner provided in the Note
and this Mortgage and shall abide by and comply with each and every covenant and condition set
forth herein, in the Note and in the other Loan Documents (hereinaftér defined) in a timely
manner, these presents and the estate hereby granted shall cease, terminate and be void;

AND Mortgagor represents and warrants to and covenanis und agrees with
Mortgagee as follows:

PART |

GENERAL PROVISIONS

1. Payment of Debt; Incorporation of Covenants. Conditions and Agreements.
Mortgagor shall pay the Debt at the time and in the manner provided in the Note and in this
Mortgage and the other Loan Documents. All the covenants, conditions and agreements
contained in (a) the Note and (b) all and any of the documents including, without limitation, the
Note, that certain Cash Management Agreement (hereinafter defined) and this Mortgage now or
hereafter executed by Mortgagor and/or others and by or in favor of Mortgagee, which
evidences, secures or guarantees all or any portion of the Debt or otherwise is executed and/or
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delivered in connection with the Note and this Mortgage (collectively, the "Loan Documents")
are hereby made a part of this Mortgage to the same extent and with the same force as if fully set
forth herein.

2. Insurance.

(a) Mortgagor, at its sole cost and expense, shall obtain and maintain
during the entire term of this Mortgage (the "Term") the following policies of insurance:

(1) Casualty insurance against loss or damage by fire, lightning
aud such other perils as are included in a standard "special form" policy (formerly known
as 22 "all-risk" endorsement policy), and against loss or damage by all other risks and
hazerds covered by a standard extended coverage insurance policy including, without
limitedion -riot and civil commotion, terrorist actions, vandalism, malicious mischief,
windstoria, Yurglary and theft in an amount equal to the greatest of (A) the then full
replacement ost of the Improvements and Equipment, without deduction for physical
depreciation, (B) the outstanding principal balance of the Loan, and (C} such amount that
the insurer would 1ot deem Mortgagor a co-insurer under said policies. The policies of
insurance required unier ‘this Paragraph 2(a)(i) shall not provide for or permit co-
insurance and shall contain a "Replacement Cost” endorsement with a waiver of
depreciation and an "Agreed Amount” or "No Coinsurance" endorsement and shall have
a deductible no greater than $10.000

(i)  Commelcial General Liability insurance, including a broad
form comprehensive general liability endorsement and coverages for broad form property
damage, contractual damages and personal injries (including death resulting therefrom)
and containing minimum limits per occurrence-of $1,000,000.00 and $2,000,000.00 in
the aggregate for any policy year with no deductiole. All liability policies must provide
for claims to be made on an occurrence basis. In 242iion, at least $10,000,000 excess
and/or umbrella liability insurance shall be obtainea  20nd”maintained for any and all
claims, including all legal liability imposed upon Mortgagor and all court costs and
attorneys' fees incurred in connection with the ownership, operation and maintenance of
the Mortgaged Property.

(iii)  Rental loss and/or business income interzuption insurance
(the "BI Insurance"): (A) with loss payable to Mortgagee; (B) covering all m.sks required
to be covered by the insurance provided for in Paragraph 2(a)(i) above and covered by
any other separate insurance required to be maintained hereunder with respect to
windstorm, earthquake, terrorist acts and any other risks required to separately insured
hereunder; (C) covering a period of restoration of eighteen (18) months in addition to
containing an extended period of indemnity endorsement which provides that after the
physical loss to the Improvements and personal property has been repaired and restored,
the continued loss of income will be insured until such income either returns to the same
level it was at prior to the loss, or the expiration of twelve (12) months from the date that
the Mortgaged Property is repaired or replaced, whichever first occurs, and
notwithstanding that the policy may expire prior to the end of such period, provided,
however, that so long as that certain Payment Guaranty Agreement executed by RHK (as
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hereinafter defined) is in full force and effect, Mortgagor may maintain BI Insurance
covering a period of restoration of no less than twelve (12) months with no extended
period of indemnity endorsement; and (D) the policy limits procured shall be at least
equal to one hundred percent (100%) of the projected gross potential revenue for the
Mortgaged Property for a period equal to at least thirty (30) months. The amount of such
rental loss and/or business income interruption insurance shall be determined prior to the
date hereof and at least once each year thereafter based on Mortgagor's reasonable
estimate of the gross potential revenue from the Mortgaged Property for the succeeding
thirty (30) month period;

(iv)  Insurance against loss or damage from (A) leakage of
spriziler systems and (B) explosion of steam boilers, air conditioning equipment, high
pressure.niping, machinery and equipment, pressure vessels or similar apparatus now or
hereafiermstalled in the Improvements (without exclusion for explosions), in an amount
at least eguai-to the outstanding principal amount of the Note or $2,000,000.00,
whichever is iess.

{(v) If Mortgagor has employees, worker's compensation
insurance with respect 10 any employees of Mortgagor, as required by any governmental
authority or legal requirement.

(vi)  Ficod insurance if any part of the Mortgaged Property is
located in an area identified by the Federal Emergency Management Agency as an area
having special flood hazards in an amount at least equal to the outstanding principal
amount of the Loan or such lesser amour.t is.agreed to by Mortgagee in writing.

(vi)) During any pericd-of repair or restoration, builder's "all
risk” insurance in an amount equal to not less/than the full insurable value of the
Mortgaged Property against such risks (including, witkout limitation, fire and extended
coverage and collapse of the Improvements to agreed iimiis; as Mortgagee may request,
in form and substance acceptable to Mortgagee.

(viii) If the Mortgaged Property is «r ever becomes non-
conforming with respect to zoning, ordinance or law coverage to corupensate for loss of
value or property resulting from operation of law and the cost of démolition and the
increased cost of construction in amounts as requested by Mortgagee.

(ix)  If the Mortgaged Property is located in a "seismic zone" of
3 or 4, earthquake insurance in an amount equal to the outstanding principal balance of
the Loan or such lesser amount as agreed to by Mortgagee in writing,

x) Windstorm insurance in an amount equal to the outstanding
principal balance of the Loan or such lesser amount as agreed to by Mortgagee in writing.

(b) All policies of insurance (the "Policies”) required pursuant to this
Paragraph 2: (i) shall be issued by companies licensed to do business in the state where the
Mortgaged Property is located, with a financial strength and claims paying ability rating of at
least "AA" or better from Standard & Poor's Ratings Services ("S&P"), a division of the
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McGraw-Hill Companies, Inc.; (ii) shall, with respect to all property insurance policies, name
Mortgagee and its successors and/or assigns as their interest may appear as the mortgagee; (iii)
shall, with respect to all property Insurance policies and rental loss and/or business interruption
insurance policies, contain a Standard Mortgagee Clause and a Lender's Loss Payable
Endorsement, or their equivalents, naming Mortgagee as the person to which all payments made
by such insurance company shall be paid; (iv) shall, with respect to all liability policies, name
Mortgagee and its successors and/or assigns as an additional insured; (v) shall contain a waiver
of subrogation against Mortgagee; (vi) shall contain such provisions as Mortgagee deems
reasonably necessary or desirable to protect its interest including, without limitation,
endorsements providing that neither Mortgagor, Mortgagee nor any other party shall be a co-
insurer yader said Policies and that Mortgagee shall receive at least thirty (30) days prior written
notice of auy modification, reduction or cancellation; and (vii) shall be satisfactory in form and
substance to-Mertgagee and shall be approved by Mortgagee as to amounts, form, risk coverage,
deductibles, ioss payees and insureds. Certified copies of the Policies shall be delivered to
Mortgagee, ¢/o Wachovia Bank, National Association, as Servicer, PO Box 563956, Charlotte,
North Carolina 28250-3¢56, within 30 days after the effective date thereof. Mortgagor shall pay
to Mortgagee the cost of Morfgagee's review of the Policies and any certificates and renewals
relating thereto. Mortgago: shall pay the annual premiums for such Policies (the "Insurance
Premiums") in full in advance of cach renewal date of the respective term of each Policy and
shall furnish to Mortgagee evidence of the renewal of each of the Policies with receipts for the
full payment of the entire annual Izsdrance Premiums or other evidence of such payment
reasonably satisfactory to Mortgagee (provized, however, that Mortgagor shall not be required to
furnish such evidence of payment to Mortgagee in the event that such Insurance Premiums have
been paid by Mortgagee pursuant to Paragrapin-5 hiereof). In addition to the insurance coverages
described in Paragraph 2(a) above, Mortgagor snail obtain such other insurance as may from
time to time be reasonably required by Mortgagee 1r cider to protect its interests provided that
such other insurance is customarily required by institution2i-lenders in like transactions. Within
thirty (30) days after request by Mortgagee, Mortgagor_shall obtain such increases in the
amounts of coverage required hereunder as may be reasonably iequested by Mortgagee, taking
into consideration changes in the value of money over time, changes-in liability laws, changes in
prudent customs and practices, and the like.

(c) It shall be an Event of Default if Mortgagor fanlisto<pnaintain and keep
in full force and effect all Policies in accordance with the terms and provisions of this Mortgage,
and, in addition to any other remedies that Mortgagee shall have under tois-Mortgage in
connection with any such Event of Default, Mortgagee shall also have the righi-(without any
obligation), at the sole cost and expense of Mortgagor, to obtain and put into effect any such
Policies not maintained by Mortgagor. The cost of the insurance Mortgagee obtains may be
more than the cost of insurance Mortgagor may be able to obtain on its own. Any amounts paid
by Mortgagee (including without limitation any Premiums and other costs incurred by
Mortgagee with respect to the exercise of Mortgagee's rights hereunder) shall be paid by
Mortgagor to Mortgagee within five (5) days after demand by Mortgagee together with interest
thereon accrued from the date any such amounts are paid by Mortgagee until repaid to
Mortgagee in full at the Default Rate (as defined in the Note). The exercise by Mortgagee of any
rights hereunder to obtain any Policies shall not in any event cure or otherwise constitute any
waiver with respect to any Event of Default arising because of Mortgagor's failure to maintain
the Policies.
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3. Casualty/Application of Insurance Proceeds.

(a) 1If the Mortgaged Property shall be damaged or destroyed, in whole or
in part, by fire or other casualty (an "Insured Casualty"), Mortgagor shall give prompt notice
thereof to Mortgagee. Following the occurrence of an Insured Casualty, Mortgagor, regardless
of whether Insurance Proceeds (hereinafter defined) are available, shall promptly proceed to
restore, repair, replace or rebuild the same to be of at least equal value and of substantially the
same character as prior to such damage or destruction, all to be effected in accordance with
applicable law. The reasonable expenses incurred by Mortgagee in the adjustment and collection
of insurance proceeds shall become part of the Debt and be secured hereby and shall be
reimbureca by Mortgagor to Mortgagee upon demand.

(b) Upon the occurrence of an Insured Casualty, Mortgagor shall (subject
to the right of Mortgagee to elect to do so as set forth below in this clause (b)), promptly file a
proof of loss with the respective insurance company or companies insuring such Insured
Casualty and shall (sukject to the right of Mortgagee to elect to do so as set forth below in this
clause (b)), promptly and-diligently in a competent and timely manner, proceed to settle and
adjust any claims with respect to such Insured Casualty and agree with such company or
companies on the amount of the Irisurance Proceeds. In the event of an Insured Casualty where
the damage to the Mortgaged Property does not exceed the lesser of (x) $250,000 and (y) ten
percent (10%) of the outstanding plincipal balance of the Note and no Event of Default shall
have occurred, Mortgagor may settle anl adiust any claim without the consent of Mortgagee and
agree with the insurance company or conpanies on the amount to be paid upon the loss (any
amounts so received, including without limita‘ion any proceeds received from rental loss or
business interruption coverages, the "Insurance Proceeds™); provided that such adjustment is
carried out in a competent and timely manner. In soctr case, provided that no Event of Default
(as hereinafter defined) shall have occurred and that-4ii¢ restoration or repair of the Mortgaged
Property can be completed prior to the earlier to occur cf (i) the date which is six (6) months
following such Insured Casualty, and (ii) the date which is“twelve (12) months prior to the
Maturity Date (as defined in the Note), Mortgagor is hereby authorized to collect and receipt for
any such Insurance Proceeds. In the event Mortgagor fails to proraptly file a proof of loss with
respect to any Insured Casualty or fails to promptly and diligently procesd to settle and adjust
any claims with respect thereto as required in this clause (b), then Morgages shall, at the sole
cost and expense of Mortgagor, have the right to file such proof of claim, settie and adjust such
claim and agree with such insurance company or companies on the amount ‘of the Insurance
Proceeds, in the place and stead of Mortgagor without the consent of Mortgagor, and Mortgagor
hereby irrevocably appoints Mortgagee as its attorney-in-fact, coupled with an interest, to do so.
In the event of an Insured Casualty where the damage to the Mortgaged Property equals or
exceeds the lesser of (x) $250,000 and (y) 10% of the outstanding principal balance of the Note
(a "Significant Casualty™), or if an Event of Default has occurred, then notwithstanding anything
set forth herein (o the contrary, at the sole cost and expense of Mortgagor, Mortgagee may elect
to file the respective proof of loss, settle and adjust any claim without the consent of Mortgagor
and agree with the insurance company or companies on the amount of the Insurance Proceeds, in
the place and stead of Mortgagor without the consent of Mortgagor, and Mortgagor hereby
irrevocably appoints Mortgagee as its attorney-in-fact, coupled with an interest, to do so. Any
Insurance Proceeds in connection therewith (whether or not Mortgagee elects to settle and adjust
the claim or Mortgagor settles such claim) shall be due and payable solely to Mortgagee and held
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by Mortgagee in accordance with the terms of this Mortgage. In the event Mortgagor or any
party other than Mortgagee is a payee on any check representing Insurance Proceeds with respect
to any Significant Casualty (or with respect to any Insured Casualty, if an Event of Default has
occurred), Mortgagor shall immediately endorse, and cause all such third parties to endorse, such
check payable to the order of Mortgagee. Mortgagor hereby irrevocably appoints Mortgagee as
its attorney-in-fact, coupled with an interest, to endorse any such check payable to the order of
Mortgagee. The expenses incurred by Mortgagee in the adjustment and collection of Insurance
Proceeds shall become part of the Debt and be secured hereby and shall be reimbursed by
Mortgagor to Mortgagee upon demand. Mortgagor hereby releases Mortgagee from any liability
with respect to the settlement and adjustment by Mortgagee of any Insured Casualty.

(¢) In the event of loss or damages covered by any of the Policies, the
following piovisions shall apply with respect to application of Insurance Proceeds:

(1) In the event of an Insured Casualty where the loss is in an
aggregate anount less than ten percent (10%) of the original principal balance of the
Note and if, in thz zeasonable judgment of Mortgagee, the Mortgaged Property can be
restored prior to the-<arlier to occur of (A) the date which is six (6) months following
such Insured Casualty ¢nd (B) the date which is twelve (12) months prior to the Maturity
Date, and after such restaration will adequately secure the outstanding balance of the
Debt and will have a value at lesst equal to the value immediately prior to such Insured
Casualty, then, if no Event of Default.(as hereinafter defined) shall have occurred and be
continuing, the Insurance Proceeds (not including any Insurance Proceeds paid in respect
of the liability policies required under Poragraph 2(a)(ii) hereof, in respect of any rental
loss or business interruption coverage,-0rin respect of any worker's compensation
insurance), after reimbursement of any expenses incurred by Mortgagee shall be applied
to reimburse Mortgagor for the cost of restoring, repairing, replacing or rebuilding the
Mortgaged Property or part thereof subject to the Insured Casualty, in the manner set
forth below. Mortgagor hereby covenants and agrees io commence and diligently to
prosecute such restoring, repairing, replacing or rebailiing; provided always, that
Mortgagor shall pay all costs (and if required by Mortgagee, Niortgagor shall deposit the
total thereof with Mortgagee in advance) of such restoring, rcpairing, replacing or
rebuilding in excess of the net Insurance Proceeds made availabie zuzsnant to the terms
hereof.

(i)  Except as provided in Paragraph 3(c)(i}  above, the
Insurance Proceeds collected upon any Insured Casualty shall, at the option of Mortgagee
in its sole discretion, be applied to the payment of the Debt or applied to reimburse
Mortgagor for the cost of restoring, repairing, replacing or rebuilding the Mortgaged
Property or part thereof subject to the Insured Casualty, in the manner set forth below. If
Mortgagee elects to apply any proceeds of insurance to the payment of the Debt prior to
the final sale of the Loan in a Secondary Market Transaction, Mortgagor shail
immediately upon demand reimburse Mortgagee for any and all Hedge Losses (as
hereinafter defined) resulting, either directly or indirectly, from that portion of the Debt
so paid. Additionally, throughout the term of the Loan if an Event of Default, has
occurred and is continuing, then the Mortgagor shall pay to Mortgagee, with respect to
any payment of the Debt pursuant to this paragraph, an additional amount equal to the
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Proportionate Yield Maintenance Premium (as defined in Paragraph 48 below); provided,
however, that if an Event of Default has not occurred or is not then continuing, then the
Proportionate Yield Maintenance Premium shall not be payable. Any such application to
the Debt shall (A) be applied to those payments of principal and interest last due under
the Note but shall not postpone any payments otherwise required pursuant to the Note
other than such last due payments and (B) not cause or result in the Monthly Debt Service
Payment Amount under the Note being re-cast. For purposes hereof, "Hedge Losses"
shall mean all actual losses incurred by Mortgagee in connection with the hedge positions
taken by Mortgagee in order to fix the Interest Rate (as defined in the Note) on the Loan.
Mortgagor acknowledges that in order for Mortgagee to fix the Interest Rate on the Loan,
Mojtgagee entered into hedging transactions by selling U.S. Treasury securities, which
hedging transactions would have to be "unwound" if all or any portion of the Loan is paid
dowa

(i11)  In the event Mortgagor is entitled to reimbursement out of
Insurance Préeceds held by Mortgagee, such Insurance Proceeds shall be disbursed from
time to time upon iortgagee being furnished with (1) evidence satisfactory to Mortgagee
of the estimated cost-or completion of the restoration, repair, replacement and rebuilding,
(2) funds or, at Mortgazee's option, assurances satisfactory to Mortgagee that such funds
are available, sufficient ir addition to the Insurance Proceeds to complete the proposed
restoration, repair, replacentent and rebuilding, and (3) such architect's certificates,
waivers of lien, contractor's swcm statements, title insurance endorsements, bonds, plats
of survey and such other evidences of cost, payment and performance as Mortgagee may
reasonably require and approve. Morigsgee may, in any event, require that all plans and
specifications for such restoration, repair,<epiacement and rebuilding be submitted to and
approved by Mortgagee prior to commencernsnt of work, No payment made prior to the
final completion of the restoration, repair, replacement and rebuilding shall exceed ninety
percent (90%) of the value of the work performed from time to time; funds other than
Insurance Proceeds shall be disbursed prior to disbursciment of such Insurance Proceeds;
and at all times, the undisbursed balance of such proceeds remaining in the hands of
Mortgagee, together with funds deposited for that purpose orirrevocably committed to
the satisfaction of Mortgagee by or on behall of Mortgagor for that purpose, shall be at
least sufficient in the reasonable judgment of Mortgagee to pay for thecost of completion
of the restoration, repair, replacement or rebuilding, free and ciear of 2il liens or claims
for lien. Any surplus which may remain out of Insurance Proceeds held by Mortgagee
after payment of such costs of restoration, repair, replacement or rebuilding (including,
but not limited to, all Insurance Proceeds paid with respect to rental loss and/or business
interruption insurance) shall be deposited by Mortgagee into one or more of the Escrow
Funds, as determined by Mortgagee, and thereafter held and disbursed by Mortgagee in
accordance with the terms of provisions of this Mortgage applicable to such Escrow
Funds.

4, Payment of Taxes, Etc. Mortgagor shall pay all taxes, assessments, water
rates and sewer rents, now or hereafter levied or assessed or imposed against (i) the Mortgaged
Property or any part thereof and/or (ii} any permanent tax index number which affects the
Mortgaged Property or any part thereof (collectively, the "Taxes") and all water rates, sewer
rents, ground rents, maintenance charges, and other impositions and charges now or hereafter
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levied or assessed or imposed against the Mortgaged Property or any part thereof and/or (ii) any
permanent tax index number which affects the Mortgaged Property or any part thereof
(collectively, the "Other Charges™) as the same become due and payable. Mortgagor shall not
suffer and shall promptly cause to be paid and discharged any lien or charge whatsoever which
may be or become a lien or charge against the Mortgaged Property, and shall promptly pay for
all utility services provided to the Mortgaged Property. Mortgagor shall furnish to Mortgagee
receipts for the payment of the Taxes and the Other Charges prior to the date the same shall
become delinquent (provided, however, that Mortgagor shall not be required to furnish such
receipts for payment of Taxes in the event that such Taxes have been paid by Mortgagee
pursuant to Paragraph 5 hereof).

5. Tax and Insurance Escrow Fund. Simultaneously with the execution hereof,
Mortgagor ¢hzi) deposit with Mortgagee the amount, as determined by Mortgagee, which, when
added to the wmonthly payments subsequently required to be deposited with Mortgagee hereunder
on account of Tax<s.and Insurance Premiums, will result in there being on deposit with
Mortgagee an amount sufficient to pay the next due installment of Taxes on the Mortgaged
Property at least thirty (3} days prior to the due date thereof and the next due annual Insurance
Premiums with respect to the Mortgaged Property at least thirty (30) days prior to the due date
thereof. In addition, Mortgagcr shall pay to Mortgagee on each Payment Date (as defined in the
Note) (1) one-twelfth of the Taxes that Mortgagee reasonably estimates will be payable during
the next ensuing twelve (12) month: iy-order to accumulate with Mortgagee sufficient funds to
pay all such Taxes at least thirty (30) days prior to their respective due dates, and (ii) one-twelfth
of the Insurance Premiums that Mortgagee estimates will be payable for the renewal of the
coverage afforded by the Policies upon the cypiration thereof in order to accumulate with
Mortgagee sufficient funds to pay all such Insuranze Premiums at least thirty (30) days prior to
the expiration of the Policies (said initial deposit, togeiher with the amounts in clauses (i) and (ii)
above, being hereinafter called the "Tax and Insurance Escrew Fund"). Mortgagee will apply the
Tax and Insurance Escrow Fund to payments of Taxes and Irsurance Premiums required to be
made by Mortgagor pursuant to Paragraphs 2 and 4 hereof. "' inaking any payment relating to
the Tax and Insurance Escrow Fund, Mortgagee may do so according to any bill, statement or
estimate procured from the appropriate public office (with respect to Taxes) or insurer or agent
(with respect to Insurance Premiums), without inquiry into the accuracy of such bill, statement or
estimate or into the validity of any tax, assessment, sale, forfeiture, tax liew or title or claim
thereof. If at any time Mortgagee determines that the Tax and Insurance Esccow Fund is not or
will not be sufficient to pay the items set forth in clauses (i) and (ii) above, Mzrtgagee shall
notify Mortgagor of such determination and Mortgagor shall increase its monthiy payments to
Mortgagee by the amount that Mortgagee estimates is sufficient to make up the deficiency at
least thirty (30) days prior to delinquency of the Taxes and/or expiration of the Policies, as the
case may be. If the amount of the Tax and Insurance Escrow Fund shall exceed the amounts due
for Taxes and Insurance Premiums pursuant to Paragraphs 2 and 4 hereof, Mortgagee shall credit
such excess against future payments to be made to the Tax and Insurance Escrow Fund, and all
excess amounts remaining when the Debt has been satisfied shall be returned to Mortgagor.

6. Replacement Escrow Fund: Rollover Escrow Fund: Rent Abatement Escrow
Fund; and Earn-Out Reserve.
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(a) Mortgagor shall pay to Mortgagee on each Payment Date an amount
equal to one-twelfth of the Annual Replacement Amount (as defined below) and such payments
shall be held in escrow (the "Replacement Escrow Fund'") and disbursed in accordance with the
following provisions of this Paragraph 6. The "Annual Replacement Amount", which is based
on Mortgagee's initial estimate of the annual amount for replacements and repairs of a capital
nature required to be made to the Mortgaged Property, shall initially be $7,522.00. Provided that
no Event of Default shall have occurred, Mortgagee shall make disbursements from the
Replacement Escrow Fund as requested by Mortgagor, and approved by Mortgagee in its
reasonable discretion, on a monthly basis in increments of no less than $1,000.00 upon delivery
by Mortgagor of a draw request accompanied by (i) copies of paid invoices (or with respect to
requests 1 excess of $10,000.00, unpaid invoices) for the amounts requested, (ii) a brief
descriptior cf the repair or replacement (including evidence that same is of a capital nature) and,
if required by Mortgagee, (iii} lien waivers and releases from all parties furnishing materials
and/or serviecs-4m-connection with the requested payment. Any disbursement by Mortgagee
hereunder for a capiwal-item in excess of $10,000.00 and not already paid for by Mortgagor, shall
be made by joint “clieck, payable to Mortgagor and the applicable contractor, supplier,
materialman, mechanic, subcontractor or other party to whom payment is due in connection with
such capital item. Mortgagee may require an inspection of the Mortgaged Property at
Mortgagor's expense, or other evidence as Mortgagee may in its reasonable discretion require,
prior to making a monthly dishursernent in order to verify compliance with the requirements of

this Paragraph 6(a).

{(b) Intentionally Omitted.

{c) Mortgagor shall pay iodvortgagee on each Payment Date one-twelfth
of $68,701.00 (the "Monthly Rollover Amount"), wiiich shall be deposited with and held by
Mortgagee for tenant improvement and leasing comr:ission obligations incurred following the
date hereof (the "Rollover Escrow Fund™) until the amourt in‘'the Rollover Escrow Fund shall be
equal to $275,000.00 (the "Rollover Funding Limit") and, thereafter, in the event that at any time
disbursements are made to Mortgagor from the Rollover Eserow Fund so as to reduce the
amounts on deposit therein below the Rollover Funding Limit, Mortgagor shall be obligated,
commencing with the next succeeding Payment Date, to resume-pavment of the Monthly
Rollover Amount until the amounts on deposit in the Rollover Escrow Fand shall be equal to the
Rollover Funding Limit. In addition, notwithstanding any limitations on-the amount to be
deposited in the Rollover Escrow Fund, Mortgagor shall pay to Mortgagee for' deposit in the
Rollover Escrow Fund all funds received by Mortgagor (x) from tenants in connacidon with the
cancellation of any Leases, including, but not limited to, any cancellation fees, penalties, and
payments relating to unamortized tenant improvements and leasing commissions and (y) relating
to that certain Holdback Escrow Agreement among Mortgagor, Palmolive Building Retail, LLC
and Chicago Title and Trust Company. Mortgagee may from time to time reassess its estimate
of the monthly amount necessary to be deposited into the Rollover Escrow Fund and, upon
notice to Mortgagor, Mortgagor shall be required to deposit into the Rollover Escrow Fund each
month such reassessed amount. To the extent the Leases were not previously approved by
Mortgagee, all such expenses shall be approved by Mortgagee in its sole discretion. Provided
that no Event of Default shall exist and remain uncured, Mortgagee shall make disbursements as
requested, in writing, by Mortgagor on a monthly basis in increments of no less than $1.000.00
upon delivery by Mortgagor of copies of paid invoices (or with respect to any request in excess
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of $10,000, unpaid invoices) for the amounts requested for tenant improvements and leasing
commissions, the newly executed Lease, extension, renewal, or modification, with terms
commensurate with the expired Lease, a certification for tenant improvement disbursements
from the Mortgagor stating (a) the nature and type of the related improvement, (b) that the
related improvement has been completed in a good and workmanlike manner and (¢) that the
related improvement has been paid in full (or, with respect to any request in excess of $10,000,
will be paid for in full from the requested disbursement) or a certification for leasing commission
disbursements stating that such leasing commission has been paid in full (or, with respect to
requests in excess of $10,000, will be paid for in full from the requested disbursement) and, if
required by Mortgagee, lien waivers and releases from all parties furnishing materials and/or
services in connection with the requested payment. Any disbursement by Mortgagee hereunder
in excess 51-$10,000 and not already paid for by Mortgagor, shall be made by joint check,
payable to Mortgagor and the applicable contractor, supplier, materialman, mechanic,
subcontractor, ‘braker or other party to whom payment is due in connection with such
disbursement. Morgzgee may require an inspection of the Mortgaged Property at Mortgagor's
expense prior to makirga disbursement in order to verify compliance with the requirements of

this Paragraph 6(c).

(d) On the date hereof, Mortgagor shall deposit with Mortgagee the sum
of $71,028.53 to be held in esciow (the "Rent Abatement Escrow Fund™) and disbursed in
accordance with this Paragraph 6(d) wti respect to the fixed rent abatement granted under that
certain lease, as amended (the "Fiss Lcase”)-dated as of April 19, 1994 between Mortgagor's
predecessor-in-interest, as landlord and Dr._Benjamin S. Fiss, D.D.S., Ltd. ("Fiss"), as tenant.
Provided that no Event of Default shall have occuired and be continuing, Mortgagee shall, on the
date set forth under the heading "Rent Abatemeni( Kzlease Date" on Exhibit B attached hereto,
disburse funds to Mortgagor from the Rent Abatemeit Escrow Fund in an amount equal to the
amount set forth under the heading "Rent Abatement Release-Amount” on Exhibit B.

{€} (i) On the date hereof, Mortgagor shall establish a reserve (the "Earn-
Out Rent Reserve") in the amount of $3,969,000.00. Provided the Release Conditions (as
hereinafter defined) shall have been satisfied in full on the date that is\not later than the fourth
(4™ anniversary of the date hereof, Mortgagee shall release the funds on deposit in the Earn-Out
Rent Reserve to Mortgagor. Subject to the terms and provisions of subperaszunh (iii) below, if
the Release Conditions have not been satisfied by the fourth (4™ anniversaryof the date hercof,
Mortgagee shall hold the funds then on deposit in the Earn-Out Rent Reserve as additional
collateral for Mortgagor's obligations under the Note, this Mortgage and the other Loan
Documents. The Ean-Out Rent Reserve shall be held in an interest bearing account but shall
not, unless otherwise explicitly required by applicable law, be deemed to be escrow or trust
funds, but, at Mortgagee's option and in Mortgagee's discretion, may either be held in a separate
account or be commingled by Mortgagee with the general funds of Mortgagee. Interest on the
funds contained in the Eamn-Out Rent Reserve shall be credited to Mortgagor as provided in
Paragraph 7 hereof. The Earn-Out Rent Reserve is solely for the protection of Mortgagee and
entails no responsibility on Mortgagee's part beyond those set forth herein. Upon assignment of
this Mortgage by Mortgagee, any funds then on deposit in the Earn-Out Rent Reserve shall be
turned over to the assignee and any responsibility of Mortgagee, as assignor, with respect thereto
shall terminate. Upon the occurrence of an Event of Default, Mortgagee shall have the right, at
its option, to apply at any time the balance then remaining in the Earn-Out Rent Reserve to the
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payment of the Debt in such order, proportion or priority as Mortgagee may determine in its sole
and absolute discretion. Any such application to the Debt after an Event of Default shall be
subject to the Proportionate Yield Maintenance Premium. On the Maturity Date, the funds in the
Eam-Out Rent Reserve may be applied to reduce the Debt. No such application of the Earn-Out
Rent Reserve shall be deemed to have cured any default or Event of Default hereunder.

(i)  "Release Conditions" shall mean that all of the following
shall have occurred in Mortgagee's sole but good faith discretion: (1) no Event of Default
shall have occurred and then be continuing; (2) Mortgagee's determination, exercised in
its sole but good faith discretion, that the amount of the annual base rents for the

sorizaged Property has increased by not less than $263,367.00 from the amount of the
annai base rents for the Mortgaged Property as of the date hereof based on (x) Leases
entered nto after the date hereof in accordance with the terms of this Mortgage and (y)
rent increases occurring after January 1, 2006 with respect to existing Leases (such leases
described it dazses (x) and (y) above may be referred to individuaily and collectively as,
the "Earn-Out I/2gse"; and such tenants under such Earn-Out Lease may be referred to
individually and colieztively as, the "Ean-Out Tenant"); and (3) all free rent and reduced
rent periods under Leases (the "Free Rent") entered into after the date hereof with such
Eam-Out Tenant shall have expired (provided, however, if all of the Release Conditions
shall have been satisfied (ir’ full on the date that is not later than the fourth (4‘h)
anniversary of the date hereof except that the Free Rent shall not have expired,
Mortgagee shall release the funds en.deposit in the Earn-Out Rent Reserve minus the
amount equal to the Free Rent, ‘it being acknowledged and agreed that upon the
expiration of the Free Rent, Mortgagec szl release the amount equal to the Free Rent to
Mortgagor), all Jandlord obligations relatig @ such leasing (such as, without limitations,
tenant improvements obligations, leasing coinziissions, tenant allowance obligations and
lease buy-out obligations) under the Earn-Out-iease-have been fully satisfied, the Earn-
Out Tenant is in actual physical occupancy of, and commenced the payment of full
unabated rent for, the demised premises, and Mortgagen, and to the best knowledge of
Mortgagor, the Earn-Out Tenant is not in default under/th< Earn-Out Lease, and to the
extent the Earn-Out Lease is executed after the date hereof, the Earn-Out Tenant has
delivered to Mortgagee, a duly executed tenant estoppel certificate-in form and substance
reasonably satisfactory to Mortgagee, stating, among other items, that-the conditions set
forth in the foregoing subclause (3) of this subparagraph (ii) have bcen fully satisfied.
Any increase of the annual base rents for the Mortgaged Property from (he amount of the
annual base rents for the Mortgaged Property as of the date hereof basea-on (x) Leases
entered into after the date hereof in accordance with the terms of this Mortgage and (y)
rent increases occurring after January 1, 2006 with respect to existing Leases may be
hereinafter referred to as the "Increased Annual Base Rent".

(iii)  Mortgagor shall have the right (during the period from the
date hereof until the fourth (4™) armiversary of the date hereof) (each such date, an "Eam-
Out Recalculation Date"), to request partial releases (a "Partial Release”) of the Earn-Out
Rent Reserve and Mortgagee shall disburse funds from the Earn-Out Rent Reserve to
Morigagor upon Mortgagee's satisfaction (in its sole but good faith discretion) that
Mortgagor has satisfied each of the following conditions: (1)} Mortgagor shall deliver to
Mortgagee a written request for disbursement from the Earn-Out Rent Reserve; (2) the
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requested disbursement shall be in an amount equal to the Permitted Disbursement
Amount (as hereinafter defined); (3) on the date such request is received by Mortgagee
and on the date such disbursement is made, no Event of Default shall have occurred and
be continuing; and (4) the Increased Annual Base Rent is not less than $50,000.00 from
the later date to occur of (i) the date hereof and (ii) the previous Earn-Out Recalculation
Date, if any. A "Permitted Disbursement Amount” shall mean, as of any date of
Mortgagee's determination, the amount of the Increased Annual Base Rent divided by
263,367 multiplied by 3,969,000.

(iv)  Mortgagor may, at its option, elect to deliver to Mortgagee,
a<lean, irrevocable, unconditional and freely transferable letter of credit (the "Earn-Out
Lettzr of Credit") in the amount of $3,969,000.00 in satisfaction of its obligation to make
the deposit into the Earn-Out Rent Reserve as set forth in clause (d)(i) above, provided
that sucl leiter of credit is a Satisfactory Letter of Credit (as hereinafter defined).
Mortgagee shaj} promptly return the Earn-Out Letter of Credit to Mortgagor if all of the
Release Conditions shall have been satisfied on the date that is not later than the fourth
(4'h) anniversary of the date hereof. Following any recalculation of the Earn-Out Rent
Reserve as expressly provided above, Mortgagor may deliver a replacement Earn-Out
Letter of Credit or an araendment to the Earn-Out Letter of Credit (each which shall be a
Satisfactory Letter of Credit) cvidencing the reduced amount as provided in (d)(iii) above
and upon Mortgagee's receipt thezeof, Mortgagee shall return the prior Earn-Out Letter of
Credit to Mortgagor. If the Release Conditions have not been satisfied prior to the date
that is the fourth (4™) anniversary of the date hereof, Mortgagee shall hold the Earn-Out
Letter of Credit as additional collateral for Morigagor's obligations under the Note, this
Mortgage and the other Loan Documents:” Upon the occurrence of an Event of Default,
Mortgagee shall have the right, at its option, t‘draw on the Earn-Out Letter of Credit and
to apply all or any part thereof to the paymexi of the Debt in such order, proportion or
priority as Mortgagee may determine in its sole_and-absolute discretion. Any such
application to the Debt after an Event of Default shizil be subject to the Proportionate
Yield Maintenance Premium.

(v)  In addition to any other right Meitgagee may have to draw
upon the Eamn-Out Letter of Credit pursuvant to the terms and conditions hereof,
Mortgagee shall have the additional rights to draw in full upon th¢ Earn-Out Letter of
Credit: (w)if Mortgagee has received a notice from the issuing bank ¢hat the Earn-out
Letter of Credit will not be renewed and a substitute Earn-Out Letter of Credit is not
provided at least thirty (30) days prior to the date on which the outstanding Earn-Out
Letter of Credit is scheduled to expire; (x) with respect to the Earn-Out Letter of Credit
with a stated expiration date, if Mortgagee has not received a notice from the issuing
bank that it has renewed the Earn-Out Letter of Credit at least thirty (30) days prior to the
date on which the Earn-Out Letter of Credit is scheduled to expire and a substitute Earn-
Out Letter of Credit is not provided at least thirty (30) days prior to the date on which the
outstanding Earn-Out Letter of Credit 1s scheduled to expire; (y) upon receipt of notice
from the issuing bank that the Earn-Out Letter of Credit will be terminated (except if the
termination of the Earn-Out Letter of Credit is permitted pursuant to the terms and
conditions hereof or a substitute Earn-Out Letter of Credit is provided); or (z) if
Mortgagee has received notice that the bank issuing the Earn-out Letter of Credit shall
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cease to be an Eligible Institution. Notwithstanding anything to the contrary contained in
the above, Mortgagee is not obligated to draw upon the Earn-Out Letter of Credit upon
the happening of an event specified in clauses (w), (x), (y) or (2) above and shall not be
liable for any losses sustained by Mortgagor due to the insolvency of the bank issuing the
Earn-Out Letter of Credit if Mortgagee has not drawn upon the Earn-Out Letter of Credit.

7 General Provisions Applicable to Escrow Funds. All monies on deposit in the
Replacement Escrow Fund, the Rollover Escrow Fund, the Rent Abatement Escrow Fund, the
Earn-Out Rent Reserve and the Tax and Insurance Escrow Fund (collectively, the "Escrow
Funds") shall earn interest at a rate commensurate with the rate of interest paid from time to time
on money.market accounts at a commercial bank selected by Mortgagee in its sole discretion
from time 5 Time, with interest credited monthly to such Escrow Funds (with the exception of
the Tax and lesorence Escrow Fund). All earnings or interest on each of the Escrow Funds (with
the exception of ir:¢ Tax and Insurance Escrow Fund) shall be and become part of the respective
Escrow Fund and shallbe disbursed as provided in the paragraph(s) of this Mortgage applicable
to each such Escrow Fund. No earnings or interest on the Tax and Insurance Escrow Fund shall
be payable to Mortgagor. (Mortgagor hereby pledges to Mortgagee and grants to Mortgagee a
first priority perfected security inferest in any and all monies now or hereafter deposited in the
Escrow Funds as additional security for the payment of the Debt. Upon the occurrence of an
Event of Default, Mortgagee may _zpply any sums then present in the Escrow Funds to the
payment of the Debt in any order in ite’sole discretion. The Escrow Funds shall not constitute a
trust fund and may be commingled with other-monies held by Mortgagee.

8. Condemnation.

(a) Mortgagor shall promptly give Mortgagee written notice of the actual
or threatened commencement of any condemnation or/zifiinent domain proceeding with respect
to all or any portion of the Mortgaged Property (a "(ondemnation") and shall deliver to
Mortgagee copies of any and all papers served in connésiion with such Condemnation.
Following the occurrence of a Condemnation, Mortgagor, regdidiess of whether an Award
(hereinafter defined) is available, shall promptly proceed to restore, repair, replace or rebuild the
same to the extent practicable to be of at least equal value and of subst#ntially the same character
as prior to such Condemnation, all to be effected in accordance with applizable law.

(b) Any and all awards or payments ("Award") 7 for any taking
accomplished through a Condemnation (a "Taking") are hereby assigned by Mortgagor to
Mortgagee and Mortgagee is hereby authorized to make any compromise or seltlement in
connection with such Condemnation, subject to the provisions of this Mortgage.

(¢) In the event of any Condemnation where the Award is in an aggregate
amount less than five percent (5%) of the original principal balance of the Note, and if, in the
reasonable judgment of Mortgagee, the Mortgaged Property can be restored prior to the earlier to
occur of (i) the date which is six (6) months following such Taking and (ii) the date which is
twelve (12) months prior to the Maturity Date (as defined in the Note), and after such restoration
will adequately secure the outstanding balance of the Debt and will have a value at least equal to
the value immediately prior to such Taking, then, if no Event of Default shall have occurred, the
proceeds of the Award (after reimbursement of any expenses incurred by Mortgagee) shall be
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applied to reimburse Mortgagor for the cost of restoring and rebuilding the Mortgaged Property,
and such Award shall be disbursed in the same manner as provided in Paragraph 3(c)( iii) for the
application of Insurance Proceeds. Mortgagor hereby covenants and agrees to commence and
diligently to prosecute such restoring, repairing, replacing or rebuilding; provided always, that
Mortgagor shall pay all costs (and if required by Mortgagee, Mortgagor shall deposit the total
thereof with Mortgagee in advance) of such restoring, repairing, replacing or rebuilding in excess
of the Award made available pursuant to the terms hereof. Any surplus which may remain out of
the Award received by Mortgagee after payment of such costs of restoration, repair, replacement
or rebuilding (including, but not limited to, all Insurance Proceeds paid with respect to rental loss
and/or business interruption insurance) shall be deposited by Mortgagee into one or more of the
Escrow Zunds, as determined by Mortgagee, and thereafter held and disbursed by Mortgagee in
accordance’with the terms of provisions of this Mortgage applicable to such Escrow Funds.

(d) Except as provided in Paragraph 8(c) above, the Award collected upon
any Condemnation-shail, at the option of Mortgagee in its sole discretion, be applied to the
payment of the Debt or-applied to reimburse Mortgagor for the cost of restoring and rebuilding
the Mortgaged Property in/th2 same manner as provided in Paragraph 3(c)(iii) for the application
of Insurance Proceeds. If Mortgacee elects to apply any portion of an Award to the payment of
the Debt prior to the final sale of the Loan in a Secondary Market Transaction (as hereinafter
defined), Mortgagor shall immediztely upon demand reimburse Mortgagee for any and al! Hedge
Losses (as defined in Paragraph 3(cji)above) resulting, either directly or indirectly, from that
portion of the Debt so paid. Additionally, thzeughout the term of the Loan if an Event of Default
has occurred and is continuing, then the Martgagor shall pay to Mortgagee, with respect to any
payment of the Debt pursuant to this paragraphy = additional amount equal to the Proportionate
Yield Maintenance Premium in accordance with Facagraph 48 below: provided, however, that if
an Event of Default has not occurred or is not théw continuing, then the Proportionate Yield
Maintenance Premium shall not be payable. Any suclapplication to the Debt shall (i) be applied
to those payments of principal and interest last due under the Note but shall not postpone or
reduce any payments otherwise required pursuant to the Note other than such last due payments
and (ii) not cause or result in the Monthly Debt Service Paymeiit Amount under the Note to be
re-cast based upon the reduction in the principal balance of the Loan and the number of months
remaining until the Maturity Date. If the Mortgaged Property is soid, through foreclosure or
otherwise, prior to the receipt by Mortgagee of such Award, Mortgagee sball have the right,
whether or not a deficiency judgment on the Note shall be recoverable or shall have been sought,
recovered or denied, to receive all or a portion of said Award sufficient to pay tke Debt.

{€) Notwithstanding any Taking by any public or quasi-public authority
(including, without limitation, any transfer made in lieu of or in anticipation of such a Taking),
Mortgagor shall continue to pay the Debt at the time and in the manner provided for in the Note,
in this Mortgage and the other Loan Documents and the Debt shall not be reduced unless and
until any Award shall have been actually received and applied by Mortgagee to reasonable
expenses of collecting the Award and to discharge of the Debt.

9. Leases and Rents.

(a) Mortgagor does hereby absolutely and unconditionally assign to
Mortgagee, all Mortgagor's right, title and interest in all current and future Leases and Rents, it
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being intended by Mortgagor that this assignment constitutes a present, absolute assignment and
not an assignment for additional security only. Such assignment to Mortgagee shall not be
construed to bind Mortgagee to the performance of any of the covenants, conditions or
provisions contained in any such Lease or otherwise impose any obligation upon Mortgagee.
Nevertheless, subject to the terms of this paragraph, Mortgagee grants to Mortgagor a revocable
license to operate and manage the Mortgaged Property and to collect the Rents. Mortgagor shall
hold the Rents, or a portion thereof, sufficient to discharge all current sums due on the Debt, in
trust for the benefit of Mortgagee for use in the payment of such sums. Upon the occurrence of
an Event of Default, without the need for notice or demand, the license granted to Mortgagor
herein shall automatically be revoked, and Mortgagee shall immediately be entitled to possession
of all Refits) whether or not Mortgagee enters upon or takes control of the Mortgaged Property.
Mortgagee-is hereby granted and assigned by Mortgagor the right, at its option, upon revocation
of the license-sranted herein, to enter upon the Mortgaged Property in person, by agent or by
court-appointed teceiver to collect the Rents.  Any Rents collected after the revocation of the
license may be applizd toward payment of the Debt in such priority and proportions as
Mortgagee in its sole discretion shall deem proper.

(b) Subject to the provisions of Paragraph 9(d) below, all Leases entered
into after the date hereof shall have been previously approved by Mortgagee, which consent shall
not be unreasonably withheld. Uporn request, Mortgagor shall furnish Morigagee with execuied
copies of all Leases. No material ‘chizages may be made to any Mortgagee-approved lease
without the prior writien consent of Mortgzagee, which consent shall not be unreasonably
withheld provided such changes are commercially reasonable. In addition, all renewals of
existing Leases and all proposed new leases snail-provide for rental rates comparable to existing
local market rates and shall be arms length transactions. All Leases entered into after the date
hereof shall provide that they are subordinate to this Mortgage and that the tenant agrees to atiorn
to Mortgagee.

(c) Mortgagor (i) shall observe and peiiztim in all material respects all the
obligations imposed upon the lessor under the Leases and sheil wot do or permit to be done
anything to impair the value of the Leases as security for the Cebt;. (ii) shall promptly send
copies to Mortgagee of all notices of default which Mortgagor shall scnd or receive thereunder;
(iii} shall enforce in a commercially reasonable manner all the terms, ctverants and conditions
contained in the Leases upon the part of the lessee thereunder to be observed or performed, (iv)
shall not collect any of the Rents more than one (1) month in advance; (v) shali not execute any
other assignment of the lessor's interest in the Leases or the Rents; and ‘(vi) shall use
commercially reasonable efforts to obtain and deliver to Mortgagee, upon request, tenant
estoppel certificates obtained from each commercial tenant at the Mortgaged Property in form
and substance reasonably satisfactory to Mortgagee, provided that Mortgagor shall not be
required to deliver such certificates more frequently than once in any calendar year. Except to
the extent Mortgagor is acting in the ordinary course of business and in a commercially
reasonable manner, or Mortgagor has received the prior written consent of Mortgagee,
Mortgagor shall not (A) alter, modify or change the terms of any Lease in any material respect;
(B) consent to any assignment of or subletting under any Lease not in accordance with its terms;
and (C) cancel or terminate any Lease or accept a surrender thereof, unless such tenant is in
default thereunder: provided, however, that any Lease may be canceled if at the time of the
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cancellation thereof a new Lease is entered into on substantially the same terms or more
favorable terms as the canceled Lease.

(d) Mortgagor may enter into proposed new Leases and proposed
renewals or extensions of existing Leases without the prior written consent of Mortgagee if such
proposed Lease or extension: (i) covers less than five thousand (5,000) square feet of leasable
area of the Mortgaged Property, or accounts for less than five percent (3%) of the total gross
rental revenues of the Mortgaged Property; (ii) has an initial term of not less than three (3) years
or greater than ten (10) years; (iii) provides for rental rates comparable to existing local market
rates and is an arms-length transaction; (iv) does not contain any options for renewal or
expansici by the tenant thereunder at rental rates which are either below comparable market
levels or less ihan the rental rates paid by the tenant during the initial lease term; (v) is to a tenant
which is experienced, creditworthy and reputable; and (vi) complies with the requirements of
subparagraph {1y sbove. Morlgagor may enter into a proposed lease which does not satisfy all of
the conditions set Teithn clauses (i) through (vi) immediately above only with the prior written
consent of Mortgagee. such consent not to be unreasonably withheld or delayed. Mortgagor
expressly understands that“any.and all new or proposed leases are included in the definition of
"Lease” or "Leases” as such’terms may be used throughout this Mortgage and the other Loan
Documents.

(e) All security Jeposits of tenants, whether held in cash or any other
form, shall: (x) not be commingled with any other funds of Mortgagor and, if cash, shall be
deposited by Mortgagor at such commercial or savings bank or banks as may be reasonably
satisfactory to Mortgagee; and (y) be applied by Mortgagor as required under the terms and
provisions of the respective Lease and in accordapse with applicable law. Any bond or other
instrument which Mortgagor is permitted to hold io-tieu of cash security deposits under any
applicable legal requirements shall be maintained in-fuil force and effect in the full amount of
such deposits unless replaced by cash deposits as hereinabove described, shall be issued by an
institution reasonably satisfactory to Mortgagee, shall name %ivrtgagee as payee or mortgagee
thereunder (or at Mortgagee's option, be fully assignable to Mortgazee) and shall, in all respects,
comply with any applicable legal requirements and otherwise be rzasonably satisfactory to
Mortgagee. Any security deposit of a tenant that is in excess of $250,000-shall immediately be
deposited with Mortgagee, to be held by Mortgagee subject to the terms of the Lease.
Notwithstanding the immediately preceding sentence, it is acknowledged and agreed that the
security deposit of St. John Apparel, LLC, successor-in-inierest to St. John(Kaiits, Inc. ("St.
John") in the principal amount of $500,000.00 (together with any interest accrued inereon) (the
"St. John Security Deposit") shall be deposited in the Clearing Account (as defined in the Cash
Management Agreement) and Mortgagee shall be a third party beneficiary thereunder. The
failure to (i) deposit the St. John Security Deposit in the Clearing Account or (ii) maintain the St.
John Security Deposit in the Clearing Account until disbursed pursuant to and in accordance
with the terms and provisions of that certain lease dated as of May 1, 2002, between Mortgagor's
predecessor-in-interest, as landlord, and St. John, as tenant, and in accordance with applicable
law shall, at Mortgagee's option, constitute an Event of Default hereunder. Mortgagor shall,
upon request, provide Mortgagee with evidence reasonably satisfactory to Mortgagee of
Mortgagor's compliance with the foregoing.  Following the occurrence and during the
continuance of any Event of Default, Mortgagor shall, upon Mortgagee's request, if permitted by
any applicable legal requirements, turn over to Mortgagee the security deposits (and any interest
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theretofore earned thereon) with respect to all or any portion of the Mortgaged Property, to be
held by Mortgagee subject to the terms of the Leases.

10. Representations, Warranties and Covenants Concerning Loan. Mortgagor
represents, warrants and covenants as follows:

(a) Organization and Existence. Mortgagor is duly organized and validly
existing as a limited liability company in the State of Delaware and is in good standing under the
laws of the State of Delaware and the State of Illinois and in all other jurisdictions in which
Mortgagor is transacting business. Mortgagor has the power and authority to execute, deliver
and perfoim the obligations imposed on it under the Loan Documents and to consummate the
transactions contemplated by the Loan Documents.

(b) Authorization. Mortgagor has taken all necessary actions for the
authorization of the perrowing on account of the Loan and for the execution and delivery of the
Loan Documents, irchiding, without limitation, that those members of Mortgagor whose
approval is required by the-terms of Mortgagor's organizational documents have duly approved
the transactions contemplaied by the Loan Documents and have authorized execution and
delivery thereof by the respective signatories. No other consent by any local, state or federal
agency is required in connectioir with the execution and delivery of the Loan Documents by
Mortgagor. Mortgagor is not a "forelgp person” within the meaning of Section 1445(f)(3) of the
Internal Revenue Code of 1986, as anicnded and the related Treasury Department regulations,
including temporary regulations.

(c) Valid Execution and [¥elivery. All of the Loan Documents requiring
execution by Mortgagor have been duly and validly executed and delivered by Mortgagor.

(d) Enforceability. All of the Loan Documents executed by Mortgagor
constitute valid, legal and binding obligations of Mortgager-and are fully enforceable against
Mortgagor in accordance with their terms by Mortgagee andg-its successors, transferees and
assigns, subject only to bankruptcy laws and general principles of £quity.

(¢) No_Conflict/Violation of Law. The exgcution, delivery and
performance of the Loan Documents by the Mortgagor will not cause ‘ez constitute a default
under or conflict with the organizational documents of Mortgagor, any Guarantar or any general
partner or managing member of Mortgagor or any Guarantor. The executicn,~delivery and
performance of the obligations imposed on Mortgagor under the Loan Documents will not cause
Mortgagor to be in default, including after due notice or lapse of time or both, under the
provisions of any agreement, judgment or order to which Mortgagor is a party or by which
Mortgagor is bound.

(f) Compliance with Applicable Laws and Resulations. All of the
Improvements and the use of the Mortgaged Property comply with, and shall remain in
compliance with, all applicable laws, zoning and subdivision ordinances (including, without
limitation, parking requirements), rules, regulations, covenants and restrictions now or hereafter
affecting or otherwise relating to the ownership, construction, occupancy, use or operation of the
Mortgaged Property, including all applicable laws, rules and regulations pertaining to
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requirements for equal opportunity, anti-discrimination, fair housing, environmental protection,
zoning and land use, and Mortgagor has not received any notice of any violation of any of the
foregoing. The Improvements comply with, and shall remain in compliance with, applicable
health, fire and building codes. There is no evidence of any illegal activities relating to
controlled substances on the Mortgaged Property. All certifications, permits, licenses,
authorizations and approvals, including, without limitation, certificates of completion and
occupancy permits required for the legal use, occupancy and operation of the Mortgaged
Property as a retail project have been obtained and are in full force and effect (including, without
limitation, any such certifications, permits, licenses, authorizations and approvals required with
respect to the use of the Mortgaged Property by any tenants, franchisors or operators) and
Mortgags® shall take all actions necessary to file, keep and maintain all such certification,
permits, licenises, authorizations and approvals current and in full force and effect at all times and
to obtain any-ether certifications, permits, licenses, authorizations and approvals that may
hereafter be requir<a for the legal use, occupancy and operation of the Mortgaged Property.

(s Consents Obtained. All consents, approvals, authorizations, orders or
filings with any court or gevernmental agency or body, if any, required for the execution,
delivery and performance ot tiie Loan Documents by Mortgagor have been obtained or made.

(h) No Litigation, There are no pending actions, suits or proceedings,
arbitrations or governmental investigations against the Mortgagor, any Guarantor or, to the best
of Mortgagor's knowledge, the Mortgaged Property: (i) except as previously fully disclosed in
writing by Mortgagor to Mortgagee on a certification delivered by Mortgagor to Mortgagee on
the date hereof; and (ii) an adverse outcome c¢f wwhich would affect, in any respect the value of
the Mortgaged Property or the Mortgagor's pertermance under the Note, this Mortgage or the
other Loan Documents or the Guarantor's performancs under the Loan Documents to which the
Guarantor is a party.

(i) Title. Mortgagor has good, marketable, and insurable title to the
Mortgaged Property, possesses an unencumbered fee estatc in the Premises and the
Improvements and owns the Mortgaged Property free and clear of'all liens, encumbrances and
charges whatsoever except for those exceptions shown in the title insurane= policy insuring the
lien of this Mortgage (the "Permitted Exceptions”), including that certain Am:rded and Restated
Declaration of Covenants, Conditions, Restrictions and Easements, dated as_o1.June 11, 2003,
and recorded on June 16, 2003 as document number 0316732050 in the Ccouncy Recorder's
Office of Cook County, Illinois (the "CC&R"), and this Mortgage is and will remaina valid and
enforceable first lien on and security interest in the Mortgaged Property, subject only to said
exceptions. Mortgagor is not a party to any outstanding contract or agreement providing for or
requiring it to convey its interest in the Mortgaged Property to any person or entity, and no
person or entity other than Mortgagor has any beneficial or equitable right, title or interest in the
Mortgaged Property, or any part thereof. The possession of the Mortgaged Property has been
peaceful and undisturbed and title thereto has not been disputed or questioned to the best of
Mortgagor's knowledge. Mortgagor shall forever warrant, defend and preserve such title and the
validity and priority of the lien of this Mortgage and shall forever warrant and defend the same to
Mortgagee against the claims of all persons whomsoever.
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(1) Permitted Exceptions. The Permitted Exceptions and the CC&R do
not and will not materially and adversely affect (1) the ability of the Mortgagor to pay in full the
principal and interest on the Note in a timely manner, (2) the use of the Mortgaged Property for
the use currently being made thereof, the operation of the Mortgaged Property as currently being
operated, or (3) the benefits of the security intended to be provided by this Mortgage.

(k) First Lien. Upon the execution by the Mortgagor and the recording of
this Mortgage, and upon the execution and filing of UCC-1 financing statements or amendments
thereto, the Mortgagee will have a valid first lien on the Mortgaged Property and a valid security
nterest in the Equipment subject to no liens, charges or encumbrances other than the Permitted
Exceptiois.

(l) ERISA. The Mortgagor has made and shall continue to make all
required contribriions to all employee benefit plans, if any, and the Mortgagor has no knowledge
of any material lizbility which has been incurred by the Mortgagor which remains unsatisfied for
any taxes or penaltie< v ith respect to any employee benefit plan or any multi-employer plan, and
each such plan has been adininistered in compliance with its terms and the applicable provisions
of the Employee Retiremetit Income Security Act of 1974, as amended ("ERISA") and any other
federal or state law.

(m)Contingen!_Lizsbilities. The Mortgagor has no known material
contingent liabilities.

(n) No_Other Obligations. The Mortgagor has no material financial
obligation under any indenture, mortgage, deed of frust, loan agreement or other agreement or
instrument to which the Mortgagor is a party or by which the Mortgagor or the Mortgaged
Property is otherwise bound, other than obligations /incurred in the ordinary course of the
operation of the Mortgaged Property and other than obligations under this Mortgage and the
other Loan Documents.

(0) Fraudulent Conveyance. The Mortgagor (1) has not entered into the
Loan or any Loan Document with the actual intent to hinder, delay, ov defraud any creditor and
(2) received reasonably equivalent value in exchange for its obligctiors under the Loan
Documents. Giving effect to the Loan contemplated by the Loan Documernis; the fair saleable
value of the Mortgagor's assets exceed and will, immediately following the execution and
delivery of the Loan Documents, exceed the Mortgagor's total liabilities, inciuding, without
limitation, subordinated, unliquidated, disputed or contingent liabilities. The fair saleable value
of the Mortgagor's assets is and will, immediately following the execution and delivery of the
Loan Documents, be greater than the Mortgagor's probable liabilities, including the maximum
amount of its contingent liabilities or 1ts debts as such debts become absolute and matured. The
Mortgagor's assets do not and, immediately following the execution and delivery of the Loan
Documents will not, constitute unreasonably small capital to carry out its business as conducted
or as proposed to be conducted. The Mortgagor does not intend to, and does not believe that it
will, incur debts and liabilities (including, without limitation, contingent liabilities and other
commitments) beyond its ability to pay such debts as they mature (taking into account the timing
and amounts to be payable on or in respect of obligations of the Mortgagor).
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(p) Investment Company Act. The Mortgagor is not (1) an "investment
company” or a company "controlled” by an "investment company,” within the meaning of the
Investment Company Act of 1940, as amended; (2) a "holding company” or a "subsidiary
company” of a "holding company” or an "affiliate” of either a "holding company” or a
"subsidiary company” within the meaning of the Public Utility Holding Company Act of 1935,
as amended; or (3) subject to any other federal or state law or regulation which purports to
restrict or regulate its ability to borrow money.

(q) Access/Utilities. To the best of Mortgagor's knowledge, (i) the
Mortgaged Property has adequate rights of access to public ways and is served by adequate
water, sewer, sanitary sewer and storm drain facilities, (ii) all public utilities necessary to the
continued use and enjoyment of the Mortgaged Property as presently used and enjoyed are
located in tae  rublic right-of-way abutting the Mortgaged Property, (iii) all such utilities are
connected soas+inserve the Mortgaged Property without passing over other property, and (iv) all
roads necessary for/ti2 full utilization of the Mortgaged Property for its current purpose have
been completed and dedicated to public use and accepted by all governmental authorities or are
the subject of access easerients for the benefit of the Mortgaged Property.

(r) Taxes Paid. Mortgagor has filed all federal, state, county and
municipal tax returns required to hzve been filed by Mortgagor, and has paid all taxes which
have become due pursuant to such r¢trirs or to any notice of assessment received by Mortgagor,
and Mortgagor has no knowledge of a1y basis for additional assessment with respect to such
taxes.

(s) Single Tax Lot; Subdivision. The Premises consists of a single tax lot
or multiple tax lots; no portion of said tax lot(s) covers property other than the Premises or a
portion of the Premises and no portion of the Premises iies in any other tax lot. The Premises
consists of one or more legally subdivided lots.

(1) Special Assessments. Except as disciosed in the title insurance policy,
there are no pending or, to the knowledge of the Mortgagor, proposed special or other
assessments for public improvements or otherwise affecting the Mortgaged Property, nor, to the
knowledge of the Mortgagor, are there any contemplated improvem:nts to the Mortgaged
Property that may result in such special or other assessments.

(u) Flood Zone. The Mortgaged Property is not located in/alood hazard
area as defined by the Federal Insurance Administration.

(v) Seismic Exposure. The Premises are not located in Zone 3 or Zone 4
of the "Seismic Zone Map of the U.S."

(w)Misstatements of Fact. No statement of fact made by Mortgagor or
RHK (as hereinafter defined) (the "Guarantor") in the Loan Documents contains any untrue
statement of a material fact or omits to state any material fact necessary to make statements
contained herein or therein not misleading. There is no fact presently known to the Mortgagor
which has not been disclosed which adversely affects, nor as far as the Mortgagor can foresee, 1s
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reasonably likely to adversely affect the business, operations or condition (financial or
otherwise) of the representing party.

(x) Condition of Improvements. The Mortgaged Property has not been
damaged by fire, water, wind or other cause of loss or any previous damage to the Mortgaged
Property has been fully restored.

(¥) No Insolvency or Judgment. Neither Mortgagor, nor any member of
Mortgagor, nor any guarantor of the Loan is currently (a) the subject of or a party to any
completed or pending bankruplcy, reorganization or insolvency proceeding; or (b) the subject of
any judgment unsatisfied of record or docketed in any court of the state in which the Mortgaged
Property 15 !ncated or in any other court located in the United States. The Loan will not render
the Mortgagor nor any member of Mortgagor insolvent. As used herein, the term "insolvent”
means that the’svun total of all of an entity's liabilities (whether secured or unsecured, contingent
or fixed, or liquidaied or unliquidated) is in excess of the value of all such entity's non-exempt
assets, 1.e., all of the assets of the entity that are available to satisfy claims of creditors.

(z) Mo Condemnation. No part of any property subject to this Mortgage
has been taken in condemmation)or other like proceeding nor is any proceeding pending,
threatened or known to be conteivplated for the partial or total condemnation or taking of the
Mortgaged Property.

(aa) No Labor or/Materialmen Claims. To the best of Mortgagor's
knowledge, all parties furnishing labor and mizierials have been paid in full and, except for such
liens or claims insured against by the policy of tile/insurance to be issued in connection with the
Loan, and there are no mechanics', laborers' or matesialmens' liens or claims outstanding for
work, labor or materials affecting the Mortgaged Property, whether prior to, equal with or
subordinate to the lien of this Mortgage.

(bb)  No Purchase Options. No tenant, person, party, firm, corporation
or other entity has an option to purchase the Mortgaged Property, aity portion thereof or any
interest therein.

(cc)  Leases. The Mortgaged Property is not subject 1o, any Leases other
than the Leases described in the rent roll delivered to Mortgagee in cofriection with this
Mortgage. No person has any possessory interest in the Mortgaged Property or tight to occupy
the same except under and pursuant to the provisions of the Leases. As of the date hereof, (i) the
Mortgagor is the owner and holder of the landlord's interest under each Lease; (ii) there are no
prior assignments of any Lease or any portion of Rents which are presently outstanding and have
priority over the Assignment of Leases and Rents (the "Assignment of Leases and Rents"), dated
the date hereof, given by Mortgagor to Mortgagee and intended to be duly recorded; (iii) copies
of the Leases have been provided to Mortgagee and have not been modified or amended, except
for modifications and amendments provided by Mortgagor to Mortgagee prior to the date hereof;
(1v) each Lease is in full force and effect; (v) neither Mortgagor nor any tenant under any Lease
is in default under any of the terms, covenants or provisions of the Lease, and Mortgagor knows
of no event which, but for the passage of time or the giving of notice or both, would constitute an
event of default under any Lease; (vi) there are no offsets or defenses to the payment of any
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portion of the Rents; (vii) all Rents due and payable under each Lease have been paid in full and
no said Rents have been paid more than one (1) month in advance of the due dates thereof: (viii)
Mortgagor has not received any notice that any tenant of the Mortgaged Property intends to
vacate their respective demised premises or otherwise cease operating at the Mortgaged
Property and Mortgagor has no knowledge that any of the tenants of the Mortgaged Property
intend to vacate their respective demised premises or otherwise cease operating at the
Mortgaged Property; and (ix) none of the Leases at the Mortgaged Property are subject to any
actions, whether voluntary or otherwise, against the tenants thereunder under the bankruptcy or
insolvency laws of the United States or any state and, to Mortgagor's knowledge, no such actions
have been threatened.

(dd)  Appraisal. All requirements and conditions of the appraisal of the
Property submitted to Mortgagee in connection with the Loan, upon which the value of the
Mortgaged Prépesty was conditioned, have been fully satisfied.

{(z¢)  Boundary Lines. To the best of Mortgagor's knowledge, all of the
Improvements whicli” wers. included in determining the appraised value of the Mortgaged
Property lie wholly withiii the boundaries and building restriction lines of the Mortgaged
Property, and no improvementg on adjoining properties encroach upon the Mortgaged Property,
and no easements or other ercdambrances upon the Premises encroach upon any of the
Improvements, so as to affect the value cr marketability of the Mortgaged Property except those
which are insured against by title insurar.ce.

(ff)Survey.  The survey of the Mortgaged Property delivered to
Mortgagee in connection with this Mortgage, has been performed by a duly licensed surveyor or
registered professional engineer in the jurisdiction i which the Mortgaged Property is situated,
is certified to the Mortgagee, its successors and assign*,-and the title insurance company, and is
in accordance with the most current minimum standards (or litle surveys as determined by the
American Land Title Association, with the signature and seal’ ot a licensed engineer or surveyor
affixed thereto, and to Mortgagor's knowledge, does not fail o teflect any material matter
affecting the Mortgaged Property or the title thereto.

(gg) Forfeiture. There has not been and shall hever be committed by
Mortgagor or, to the best of Mortgagor's knowledge, any other person :iSecupancy of or
involved with the operation or use of the Mortgaged Property any act or omission affording the
federal government or any state or local government the right of forfeiture 4s against the
Mortgaged Property or any part thereof or any monies paid in performance of Mortgagor's
obligations under any of the Loan Documents.

(hh) Management Agreement. The Management Agreement, dated as
of the date hereof, (the "Management Agreement") between Mortgagor and Draper and Kramer,
Incorporated ("Manager") pursuant to which Manager operates the Mortgaged Property is in full
force and effect and there is no default or violation by any party thereunder. The fees payable to
Manager under the Management Agreement, and the terms and provisions of the Management
Agreement, are subordinate to this Mortgage and the Manager shall attorn to Mortgagee. The
Management Agreement is the sole agreement relating to the management or operation of the
Mortgaged Property as of the date hereof. Mortgagor shall not terminate, cancel, modify, renew
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or extend the Management Agreement, or enter into any other agreement relating to the
management or operation of the Mortgaged Property with Manager or any other party without
the express written consent of Mortgagee, which consent shall not be unreasonably withheld and,
in the case of any termination of the current Manager and/or appointment of a new Manager,
shall be conditioned upon receipt by Mortgagee of a written confirmation from the Rating
Agencies to the effect that such termination of the current Manager and/or appointment of a new
Manager will not result in a requalification, reduction or withdrawal of any current securities
rating assigned in a Securitization (as hereinafter defined). If at any time Mortgagee consents to
the appointment of a new Manager, such new Manager and Mortgagor shall, as a condition of
Mortgagee's consent, execute an Assignment and Subordination of Management Agreement in
the formtiien used by Mortgagee. In no event shall any management fee for the Mortgaged
Property ex<oed two percent percent (2%) of effective gross rental income; provided, however, if
the Mortgaged Property is not being self-managed and the Manager is not an affiliate of
Mortgagor, then Mortgagor may pay Manager an additional management fee (the "Additional
Fee") equal to no msre-than one percent (1%) of effective gross rental income of the Mortgaged
Property, provided, furfoer, that the Additional Fee may only be paid from Excess Cash Flow (as
defined in the Note)

(ii) No [efease/Default. The Note, this Mortgage and the other Loan
Documents are not subject to any richt of rescission, offset, abatement, set-off, counterclaim or
defense, including the defense of usury, or would the operation of any of the terms of the Note,
this Mortgage and the other Loan Docurients, or the exercise of any right thereunder, render this
Mortgage unenforceable, in whole or inpart, or subject to any right of rescission, offset,
abatement, set-off, counterclaim or defense, including the defense of usury. The Loan complies
with or is exempt from all applicable usury laws ~ No default, breach, violation or event of
acceleration exists under this Mortgage or any other Lsan Documents.

(Jj) Patriot Act Compliance. (i) Mortzagor will use its good faith and
commercially reasonable efforts to comply with the Patrict<Act (as defined below) and all
applicable requirements of governmental authorities having jurisdiciion of the Mortgagor and the
Mortgaged Property, including those relating to money laundering and terrorism. The
Mortgagee shall have the right to audit the Mortgagor's compliance with the Patriot Act and all
applicable requirements of governmental authorities having jurisdiction oi the Mortgagor and the
Mortgaged Property, including those relating to money laundering and terrorismi. In the event
that the Mortgagor fails to comply with the Patriot Act or any such ‘equirements of
governmental authorities, then the Mortgagee may, at its option, cause the Mortgager to comply
therewith and any and all reasonable costs and expenses incurred by the Mortgagee in connection
therewith shall be secured by this Mortgage and the other Loan Documents and shall be
immediately due and payable. For purposes hereof, the term "Patriot Act” means the Uniting
and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct
Terrorism (USA PATRIOT ACT) Act of 2001, as the same may be amended from time to time,
and corresponding provisions of future laws.

(1) Neither the Mortgagor nor any member in the Mortgagor or
member of such member nor any owner of a direct or indirect interest in the Mortgagor
(a) is listed on any Government Lists (as defined below), (b) is a person who has been
determined by competent authority to be subject to the prohibitions contained in
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Presidential Executive Order No. 13224 (Sept. 23, 2001) or any other similar prohibitions
contained in the rules and regulations of OFAC (as defined below) or in any enabling
legislation or other Presidential Executive Orders in respect thereof, (¢) has been
previously indicted for or convicted of any felony involving a crime or crimes of moral
turpitude or for any Patriot Act Offense (as defined below), or (d) is currently under
investigation by any governmental authority for alleged criminal activity. For purposes
hereof, the term "Patriot Act Offense” means any violation of the criminal laws of the
United States of America or of any of the several states, or that would be a criminal
violation if committed within the jurisdiction of the United States of America or any of
the several states, relating to terrorism or the laundering of monetary instruments,
ricluding any offense under (a) the criminal laws against terrorism; (b) the criminal laws
agaist money laundering, (c) the Bank Secrecy Act, as amended, (d) the Money
Laurdecing Control Act of 1986, as amended, or the (¢) Patriot Act. "Patriot Act
Offense™ 250 includes the crimes of conspiracy to commit, or aiding and abetting another
to commit, 2 Patriot Act Offense. For purposes hereof, the term "Government Lists"
means (i) the Specially Designated Nationals and Blocked Persons Lists maintained by
Office of Foreign/Assets Control ("OFAC"), (ii) any other list of terrorists, terrorist
organizations or narcotics traffickers maintained pursuant to any of the Rules and
Regulations of OFAC taat Mortgagee notified Mortgagor in writing is now included in
"Governmental Lists", of _Gii) any similar lists maintained by the United States
Department of State, the United States Department of Commerce or any other
government authority or pursuant to-any Executive Order of the President of the United
States of America that Mortgagee notified Mortgagor in writing is now included in
"Governmental Lists".

(kk)  Plans. As of the date’hereof: (i) Mortgagor is not and does not
maintain an "employee benefit plan” as defined in Seltion 2(3) of ERISA, which is subject to
Title I of ERISA, or a "governmental plan" within the meaning of Section 3(32) of ERISA; (ii)
none of the assets of Mortgagor constitute "plan assets” of a govirnmental plan for purposes of
any state statutes regulating investments and fiduciary obligations with respect to governmental
plans; and (iii) one or more of the following circumstances is irue:, A) equity interests in
Mortgagor are publicly offered securities, within the meaning of 29 C.ER: §2510.3-101(b)(2):
(B) less than twenty-five percent (25%) of each outstanding class of ‘equity interests in
Mortgagor are held by "benefit plan investors” within the meaning of 26 Z.F.R. §2510.3-
101(£)(2); or (C) Mortgagor qualifies as an "operating company”, a "venture ¢apital operating
company” or a "real estate operating company” within the meaning of 29 C.F.R. §2510.3-101(c),
(d) or (e).

11. Single Purpose Entity/Separateness. Mortgagor represents, warrants and
covenants as follows:

(a) Mortgagor has not owned, does not own and will not own any asset or
property other than (i) the Mortgaged Property, and (ii) incidental personal property necessary
for the ownership or operation of the Mortgaged Property.
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(b) Mortgagor has not engaged and will not engage in any business other
than the ownership, management and operation of the Mortgaged Property and Mortgagor will
conduct and operate its business as presently conducted and operated.

(c) Mortgagor will not enter into any contract or agreement with any
affiliate of the Mortgagor, any constituent party of Mortgagor, any guarantor of the Debt,
Guarantor or any part thereof or any affiliate of any constituent party of Mortgagor or any
Guarantor, except upon terms and conditions that are intrinsicaly fair and substantially similar to
those that would be available on an arms-length basis with third parties other than any such
party.

(d) Mortgagor has not incurred and will not incur any indebtedness,
secured or ansecured, direct or indirect, absolute or contingent (including guaranteeing any
obligation), ot than the Debt except for trade payables incurred in the ordinary course of its
business of ownwng.and operating the Mortgaged Property, provided that such debt (i) is not
evidenced by a note, ii) is not outstanding for more than sixty (60) days from the date such trade
payables were incurred, (i1, is with trade creditors and in amounts as are normal and reasonable
under the circumstances, zud (iv) does not exceed $1,000,000.00 in the aggregate. No
indebtedness other than the Deot 11ay be secured (subordinate or pari passu) by the Mortgaged
Property.

(¢) Mortgagor ha; not made and will not make any loans or advances to
any third party (including any affiliate or ‘onstituent party of Mortgagor, any Guarantor or any
affiliate or constituent party of Guarantor), aiid shall not acquire obligations or securities of its
affiliates or any constituent party.

(f) Mortgagor: (i) is solvem /and agrees to give prompt notice to
Mortgagee of the insolvency or bankruptcy filing of Mortgagor or any general partner, managing
member or controlling shareholder of Mortgagor, or the deatb; iasolvency or bankruptey filing of
any Guarantor; and (i1} will remain solvent.

(g) Mortgagor has done or caused to be done and will do all things
necessary to observe organizational formalities and preserve its existenCe, ind Mortgagor will
not amend, modify or otherwise change the partnership certificate, partiesship agreement,
articles of incorporation and bylaws, articles of organization or operating agréement, trust or
other organizational documents of Mortgagor.

(h) Mortgagor will maintain all of its books, records, financial statements
and bank accounts separate from those of its affiliates and any constituent party of Mortgagor
and Mortgagor will file its own tax returns if required by applicable law, or, if Mortgagor is part
of a consolidated group for purposes of filing tax returns, to cause Mortgagor to be shown as a
separate member of such group whose assets are not available to satisfy the obligations of any
other member of such group. Mortgagor shall maintain its books, records, resolutions and
agreements as official records.

(i) Mortgagor will be, and at all times will hold itself out to the public as,
a legal entity separate and distinct from any other entity (including any affiliate of Mortgagor,
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any constituent party of Mortgagor, any Guarantor or any affiliate of any such constituent party
or Guarantor), shall correct any known misunderstanding regarding its status as a separate entity,
shall conduct business in its own name, shall not identify itself or any of its affiliates as a
division or part of the other and shall maintain and utilize separate stationery, invoices and
checks.

(j) Mortgagor will maintain adequate capital for the normal obligations
reasonably foreseeable in a business of its size and character and in light of its contemplated
business operations.

(k) Neither Mortgagor nor any constituent party of Mortgagor will seek
the dissolution, winding up, liquidation, consolidation or merger in whole or in part, of the
Mortgagor.

(I) Mortgagor will not commingle the funds and other assets of Mortgagor
with those of any affiliate or constituent party of Mortgagor, any Guarantor, or any affiliate of
any constituent party or Guarantor, or any other person.

(m)Mortgagor has and will maintain its assets in such a manner that it will
not be costly or difficult to segregate, ascertain or identify its individual assets from those of any
affiliate or constituent party of Maitgagor, any Guarantor, or any affiliate of any constituent
party or Guarantor, or any other persorn.

(n) Mortgagor does not and will not guarantee, become obligated for or
hold itself out to be responsible for the debts or obligations of any other person or entity or the
decisions or actions respecting the daily business or 21fairs of any other person or entity.

(0) Mortgagor will not permit aiy \affiliate or constituent party of
Mortgagor independent access to its bank accounts.

(p) Mortgagor shall pay the salaries of its ¢wiiemployees and maintain a
sufficient number of employees in light of its contemplated business operations.

(g) The organizational documents of Mortgagor sliali provide that the
business and affairs of Mortgagor shall be managed by or under the direction 0f2-hoard of one or
more managers designated by Michigan Avenue Retail Holdings LLC, a Delaware limited
liability company (the "Sole Member"), and at all times there shall be at least two (2) duly
appointed individuals on the board of managers (individually an "Independent Manager" and
collectively, the "Independent Managers") of the Mortgagor who are reasonably satisfactory to
Mortgagee and who shall not have been at the time of such individual's appointment or at any
time (except pursuant to an express provision in Mortgagor operating agreement providing for
the appointment of such Independent Manager to become a "special member" upon the Sole
Member ceasing to be a member of Mortgagor) while serving as an Independent Manager, and
may not have been at any time during the preceding five (5) years (i) a stockholder, director
(other than as an Independent Manager), officer, employee, partner, manager, member, attorney
or counsel of Mortgagor or any affiliate of Mortgagor, (ii) a customer, supplier or other person
who derives any of its purchases or revenues from its activities with Mortgagor or any affiliate of
Mortgagor, (iii) a person or other entity controlling, controlled by or under common control with
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any such stockholder, director, officer, employee, partner, manager, member, attorney, counsel,
customer, supplier or other person, or (iv) a member of the immediate family of any such
stockholder, director, officer, employee, partner, manager, member, attorney, counsel, customer,
supplier or other person. As used in this definition, the term “control” means the possession,
directly or indirectly, of the power to direct or cause the direction of the management, policies or
activities of such person, whether through ownership of voting securities, by contract or
otherwise.

(r) The organizational documents of Mortgagor shall provide that the
board of directors of Mortgagor shall not take any action which, under the terms of any
certificaté of formation or limited liability company operating agreement, requires an unanimous
vote of the/onard of managers of Mortgagor unless at the time of such action there shall be at
least two (2}-zucmbers of the board of directors of Mortgagor who are Independent Managers
(and such Indépcnient Managers have participated in such vote). Mortgagor will not without the
unanimous writteri copent of its board of directors, including the Independent Manager: (i) file
or consent to the filinig/of any petition, either voluntary or involuntary, to take advantage of any
applicable insolvency, barkiuntcy, liquidation or reorganization statute, (ii) seck or consent to
the appointment of a receiver, linuidator or any similar official, (iii) take any action that might
cause such entity to become insolvent, or (iv) make an assignment for the benefit of creditors.

(s) The organizzdsnal documents of Mortgagor shall provide that, as long
as any portion of the Debt remains outstanding, except as expressly permitted pursuant to the
terms of this Mortgage, (i) the Sole Member or Mortgagor may not resign, and (ii) no additional
member shall be admitted to Mortgagor.

(t) The organizational documeni: of Mortgagor shall provide that, as long
as any portion of the Debt remains outstanding: (i) upes the occurrence of any event that causes
the last remaining member of Mortgagor to cease to be a memoer of Mortgagor or that causes the
Sole Member to cease to be a member of each Borrower (other than (A) upon an assignment by
the Sole Member of all of its limited liability company interesi i1 Mortgagor and the admission
of the transferee, if permitted pursuant to the organizational documents of Mortgagor and the
Loan Documents, or (B) the resignation of the Sole Member and the 2dmission of an additional
member of Mortgagor, if permitted pursuant to the organizational docutaen's of Mortgagor and
the Loan Documents), to the fullest extent permitted by law, the personal representative of such
last remaining member shall be authorized to, and shall, within ninety (5¢) days after the
occurrence of the event that terminated the continued membership of such membe: in Mortgagor,
agree in writing (1) to continue the existence of Mortgagor, and (2) to the admission of the
personal representative or its nominee or designee, as the case may be, as a substitute member of
Mortgagor, effective as of the occurrence of the event that terminated the continued membership
of such member in Mortgagor; (ii) the bankruptcy of the Sole Member shall not cause such Sole
Member, to cease to be a member of Mortgagor and upon the occutrence of such an event, the
business of Mortgagor shall continue without dissolution; and (iii) to the fullest extent permitted
by law, the Sole Member shall irrevocably waive any right or power that they might have to
cause Mortgagor or any of its assets to be partitioned, to cause the appointment of a receiver for
all or any portion of the assets of Mortgagor, to compel any sale of all or any portion of the
assets of Mortgagor pursuant to any applicable law or to file a complaint or to institute any
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proceeding at law or in equity to cause the dissolution, liquidation, winding up or termination of
Mortgagor.

(u) Mortgagor shall conduct its business and shall cause each Covered
Party (as hereinafter defined) to conduct business so that the assumptions made with respect to
each party (each, a "Covered Party"} addressed in that certain opinion letter dated the date hereof
(the "Insolvency Opinion") delivered by Loeb & Loeb, LLP in connection with the Loan shall be
true and correct in all respects.

12. Maintenance of Mortgaged Property. Mortgagor shall cause the Mortgaged
Property i be maintained in a good and safe condition and repair. The Improvements and the
Equipment_shall not be removed, demolished or materially altered or expanded (except for
normal replicement of the Equipment) without the consent of Mortgagee and any other person
(if any) requited under the CC&R, which consent, with respect to Mortgagee, shall not be
unreasonably withbeld if such proposed removal, demolition, alteration or expansion is
conducted in the ordiaacv.course of business and does not detract from the economic value of the
Mortgaged Property. Morigagor shall promptly comply with all laws, orders and ordinances
affecting the Mortgaged Prorerty, or the use thereof. Mortgagor shall promptly repair, replace or
rebuild any part of the Mortgaged Property that becomes damaged or worn. Mortgagor shall
comply with all of the recomniendations concerning the maintenance and repair of the
Mortgaged Property which are contairned in the inspection and engineering report which was
delivered to Mortgagee in connection with the origination of the Loan.

13. Transfer or Encumbrance ol the Mortgaged Property.

(a) (i) Mortgagor acknowledges that Mortgagee has examined and relied
on the creditworthiness and experience of Mortgagor (2n4 the creditworthiness and experience of
the parties owning the direct and indirect interests in Vloitgagor) in owning and operating
properties such as the Mortgaged Property in agreeing to mak« the Loan, and that Mortgagee will
continue to rely on Mortgagor's ownership of the Mortgaged Progerty (and on the ownership of
the direct and indirect interests in Mortgagor) as a means of ‘maintaining the value of the
Mortgaged Property as security for repayment of the Debt. Morfzagor acknowledges that
Mortgagee has a valid interest in maintaining the value of the Mortgaged Proverty so as to ensure
that, should Mortgagor default in the repayment of the Debt, Mortgagee caniecover the Debt by
a sale of the Mortgaged Property. Mortgagor shall not, without the prior writien consent of
Mortgagee, sell, convey, alienate, mortgage, encumber, pledge or othevise transfer
(collectively, "Transfer") the Mortgaged Property or any part thereof or any direct or indirect
interest therein or in Mortgagor or permit the Mortgaged Property or any part thereof or any
direct or indirect interest therein or in Mortgagor to be transferred.

(i)  The death of any natural person which holds any direct or
indirect interests in Mortgagor and/or the Mortgaged Property shall not constitute a
"Transfer" so long as: (i) all of the direct and/or indirect interests of such decedent in the
Mortgagor and/or the Mortgaged Property are held and remain the property of the legal
representative (i.e., the administrator or the executor) of such decedent’s estate; (ii) no
Event of Default has occurred; (iii) the Mortgaged Property continues to be managed in a
manner acceptable to Mortgagee; and (iv) within thirty (30) days of such death,
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Mortgagor delivers notice thereof to Mortgagee and thereafter provides Mortgagee with
such information as may be reasonably requested by Mortgagee as to the continued
management of the Mortgaged Property. Any distribution or transfer by such legal
representative of the decedent of any of the direct and/or indirect interests of the decedent
in the Mortgagor and/or the Mortgaged Property (whether by operation of law, devise,
bequest or otherwise) shall constitute a "Transfer” and shall be subject to the terms and
provisions of this Paragraph 13 and the other applicable terms and provisions of the Loan
Documents.

(b) A Transfer within the meaning of this Paragraph 13 shall be deemed to
mean any voluntary or involuntary sale, hypothecation, assignment, pledge, transfer, grant of a
security interest in or other encumbrance or conveyance of any direct or indirect ownership
interest in Mortgagor or the Mortgaged Property, and shall include, without limitation, the
following: (i} an-nstallment sales agreement wherein Mortgagor agrees to sell the Mortgaged
Property or any part thereof or any direct or indirect interest in Mortgagor for a price to be paid
in installments; (ii) an agreement by Mortgagor leasing all or a substantial part of the Mortgaged
Property for other than aciual occupancy by a space tenant thereunder or any voluntary or
involuntary sale, hypothecation. assignment, pledge, transfer, grant of a security interest in or
other encumbrance or conveyaace of, Mortgagor's right, title and interest in and to any Leases or
any Rents; (iii) if Mortgagor, Guerautor, or any partner, member or shareholder of Mortgagor
or Guarantor is a corporation, any.voluntary or involuntary sale, hypothecation, assignment,
pledge, transfer, grant of a security interest.in or other encumbrance or conveyance of any direct
or indirect interest in such corporation's stock or the creation or issuance of new stock in any of
such entities (or in any entities holding any direct-or indirect interests in such entities) in one or a
series of transactions (including, without limitation; the creation of any preferred stock); and (iv)
if Mortgagor, any Guarantor or any partner, meniter or shareholder of Mortgagor or any
Guarantor is a limited or general partnership, joini-venture or limited liability company, the
voluntary or involuntary sale, hypothecation, assignmen:, pledge, transfer, grant of a security
interest in or other encumbrance or conveyance of any direct or indirect interest in such
partnership, joint venture or membership interests or the creatioi e issuance of new partnership,
joint venture or membership interests in any of such entities (cr itany entities holding any
direct or indirect interests in such entities) in one or a series of transactions (including, without
limitation, the creation of any preferred interests or preferred equity).

(c) Mortgagee shall not be required to demonstrate any dctual impairment
of its security or any increased risk of default hereunder in order to declare the Debtimmediately
due and payable upon a Transfer without Mortgagee's consent. This provision shall apply to
every Transfer of the Mortgaged Property regardless of whether voluntary or not, or whether or
not Mortgagee has consented to any previous Transfer of the Mortgaged Property.

(d) Mortgagee's consent to one Transfer of the Mortgaged Property shall
not be deemed to be a waiver of Mortgagee's right to require such consent to any future Transfer.
Any Transfer of the Mortgaged Property made in contravention of this paragraph shall be null
and void and of no force and effect.

(e) Mortgagor agrees to bear and shall pay or reimburse Mortgagee on
demand for all reasonable costs and expenses (including, without limitation, the reasonable cost

9904727.20
31



0521627070 Page: 36 of 89

UNOFFICIAL COPY

of any required counsel opinions relating to any requests made under this Paragraph 13,
reasonable attorneys' fees and disbursements, title search costs and title insurance endorsement
premiums) incurred by Mortgagee and Mortgagee's Servicer (hereinafter defined) in connection
with the review, approval and documentation of any matters under this Paragraph 13 (including
without limitation, the review of any matters which do not require approval of Mortgagor but
which are required to be submitted to Mortgagee under this Paragraph 13).

(f) Mortgagee's consent to a Transfer will not be unreasonably withheld
after consideration of all relevant factors, provided that:

() no Event of Default or event which with the giving of
notize or the passage of time or both would constitute an Event of Default shall have
occured and remain uncured;

(i1) the proposed transferee ("Transferee") shall be a reputable
entity or pe'sen of good character, creditworthy, with sufficient financial worth
considering the cbligations assumed and undertaken, as evidenced by financial
statements and othei information reasonably requested by Mortgagee, and the Transferee
shall satisfy the Single Furpose Entity/Separateness requirements of Paragraph 11 above;

(iti) ~/thz  Transferee and its property manager shall have
sufficient experience in the cwnership and management of properties similar to the
Mortgaged Property, and Mortgagee stall be provided with reasonable evidence thereof
(and Mortgagee reserves the right 1o approve the Transferee without approving the
substitution of the property manager);

(iv)  Mortgagee shali bave received a non-consolidation opinion
and confirmation in writing from the Rating Agzncies (as hereinafter defined) to the
effect that such transfer will not result in a re-quakiication, reduction or withdrawal of
any rating initially assigned or to be assigned in a Secendary Market Transaction (as
hereinafter defined). The term "Rating Agencies” as used herein shall mean each of
Standard & Poor's Ratings Group, a division of the McCraw-Hill Companies, Inc.,
Moody's Investors Service, Inc., Duff & Phelps Credit Rating Co. jand Fitch Investors
Service, L.P., or any other nationally-recognized statistical rating ageney which has been
approved by Mortgagee;

(v) the Transferee shall have executed and delivered to
Mortgagee an assumption agreement in form and substance acceptable to Mortgagee,
evidencing such Transferee's agreement to abide and be bound by the terms of the Note,
this Mortgage and the other Loan Documents, together with such legal opinions and title
insurance endorsements as may be reasonably requested by Mortgagee; and

(vi)  Mortgagee shall have received an assumption fee equal to
one percent (1%) of the Debt on the date of such assumption and the payment of, or
reimbursement for, all costs and expenses incurred by Mortgagee in connection with such
assumption (including, without limitation, reasonable attorney's fees and costs).
Mortgagee may, as a condition to evaluating any requested consent to a Transfer, require
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that Mortgagor post a cash deposit with Mortgagee in an amount equal to Mortgagee's
anticipated costs and expenses in evaluating any such request for consent.

(g) Notwithstanding anything to the contrary contained in this Paragraph
13, holders of interests in Mortgagor (or holders of interests in any entity directly or indirectly
holding an interest in Mortgagor) as of the date of this Mortgage (the "Interest Holders") shall
have the right to transfer their interest in Mortgagor (or any entity directly or indirectly holding
an interest in Mortgagor) to another person or entity who is not an Interest Holder, including,
without limitation, to immediate family members for estate planning purposes, without
Mortgagee's consent; provided, however, that:

(1) after taking into account any prior transfers pursuant to this
Paragraph 13, whether to the proposed transferee or otherwise, no
such transfer (or series of transfers) shall result in (x) the proposed
transferee, together with all members of his/her immediate family
or any affiliates thereof, owning in the aggregate (directly,
indirectly or beneficially) more than 20% of the interests in
Mortgagor (or any entity directly or indirectly holding an interest
i Mortgagor), or (y) a transfer in the aggregate of more than 20%
of the interests in Mortgagor as of the date hereof;

(ii) no such_transfer of interest shall result in a change of
control of Mortgagor (or its sole member) or the day to day
operations of the Mortgaged Property;

(ili)  Mortgagor sheil’give Mortgagee notice of such transfer
together with copies of <! instruments effecting such transfer not
less than ten (10) days prior (o the date of such transfer;

(iv) no Event of Default shali have occurred and remain
uncured; and

(v)  the legal and financial structure ‘of Mortgagor and its
shareholders, partners or members, and the siiiglc. purpose nature
and bankruptcy remoteness of Mortgagor and’ iis shareholders,
partners or members after such transfer, shall satis{y Mortgagee's
then current applicable underwriting criteria and requirements,
including, without limitation, the requirement, at the request of
Mortgagee, to deliver written confirmations from the Rating
Agencies that such transfer or series of transfers will not result in a
qualification, downgrade or withdrawal of the then applicable
ratings.

(h) In addition to the provisions of Paragraph 13(g) above, a transfer that
occurs by inheritance, devise or bequest or by operation of law upon the death of a natural person
who is an Interest Holder shall not require the consent of Mortgagee, provided that such transfer
is to a member of the immediate family of such Interest Holder, or a trust established for the
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benefit of such immediate family member, and provided further that each of the following
transfer conditions (the "49% Transfer Conditions") are satisfied:

(i) after taking into account any prior transfers pursuant to this
Paragraph 13, whether to the proposed transferee or otherwise, no
such transfer (or series of transfers) shall result in (x) the proposed
transferee, together with all members of his/her immediate family
or any affiliates thereof, owning in the aggregate (directly,
indirectly or beneficially) more than 49% of the interests in
Mortgagor (or any entity directly or indirectly holding an interest
in Mortgagor), or (y) a transfer in the aggregate of more than 49%
of the interests in Mortgagor as of the date hereof;

(i)  no such transfer of interest shall result in a change of
control of Mortgagor (or its sole member) or the day to day
operations of the Mortgaged Property;

(iti)  Mortgagor shall give Mortgagee notice of such transfer
together with copies of all instruments effecting such transfer not
lessihin ten (10) days prior to the date of such transfer;

(iv) no Event of Default shall have occurred and remain
uncured; and

{(v)  the legal and. financial structure of Mortgagor and its
shareholders, partners o members, and the single purpose nature
and bankruptcy remoteress of Mortgagor and its shareholders,
partners or members after such transfer, shall satisfy Mortgagee's
then current applicable unacrwriting criteria and requirements,
including without limitation the rcanirement, at the request of
Mortgagee, to deliver written coniirinations from the Rating
Agencies that such transfer or series of'tiansfers will not result in a
qualification, downgrade or withdrawal of ‘he then applicable
ratings.

(i) Notwithstanding anything to the contrary contained 1i1/a’s Paragraph

13, a transfer that occurs as a result of the death of either Ross Hilton Kemper ("RHK") and/or
Linda R. Kemper ("LRK"} (each, a "Major Interest Holder") shall not require the consent of
Mortgagee provided that such transfer is to the then remaining living Major Interest Holder, and
provided further that each of the following transfer conditions are satisfied:

(i) no such transfer of interest shall result in a change of the

day to day operations of the Mortgaged Property;

(i)  Mortgagor shall give Mortgagee notice of the death of such

Major Interest Holder and such transfer together with copies of all instruments effecting
such transfer not less than thirty (30} business days following the date of the death of
such Major Interest Holder;
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(iii) no Event of Default shall have occurred and remain
uncured;

(iv)  the single purpose nature and bankruptcy remoteness of
Mortgagor shall continue to satisfy the terms and provisions of this Mortgage; and

(v)  in the event the transfer is as a result of the death of RHK,
then (1) LRK shall assume all of RHK's obligations under that certain (x) Indemnity and
Guaranty Agreement, (y) Hazardous Substances Indemnity Agreement and (z) Payment
Guaranty Agreement, each dated as of the date hereof, made by RHK in favor of

furtgagee (collectively, the “Indemnity Agreements”), pursuant to assumption
agreaments acceptable to Mortgagee, in its sole but good faith discretion, and (2)
Mor(gzgor shall provide to Mortgagee an opinion of counsel in form and substance and
deliveied by counsel reasonably satisfactory to Mortgagee stating, among other things,
that such assamption agreements are enforceable against LRK in accordance with their
terms and thet ‘he Indemnity Agreements and the other Loan Documents, as applicable,
are enforceable against the LRK in accordance with their respective terms.

(j) Notvithstanding anything to the contrary contained in this Paragraph
13, in the event of the death of both Major Interest Holders, Mortgagee's consent to a Transfer
will not be unreasonably withheld afier consideration of all relevant factors, provided that:

(i) Mortzagor shall give Mortgagee notice of the death of the
Major Interest Holders not less than *nity (30) business days following the date of the
deaths of such Major Interest Holders;

(i)  no Event of Defonlt or event which with the giving of
notice or the passage of time or both would consutuvte an Event of Default shall have
occurred and remain uncured;

(iiiy  the proposed transferee ("Iraasferee") shall be a reputable
entity or person of good character, creditworthy, with sufficient financial worth
considering the obligations assumed and undertaken, as evidenced by financial
statements and other information reasonably requested by Mortgagce-(provided if the
Transferee is an immediate family member of RHK, and the Transteree delivers to
Mortgagee a minimum net worth statement (of not less than $10,000,006.60 certified by
an accountant acceptable to Mortgagee, in its sole but good faith discretion, then no other
financial statements shall be required in connection with this subclause (ii)), and the
Transferee shall satisfy the Single Purpose Entity/Separateness requirements of

Paragraph 11 above;

(iv) the Transferece and its property manager shall have
sufficient experience in the ownership and management of properties similar to the
Mortgaged Property (or Mortgagee may elect, in its sole but good faith discretion, not to
require the Transferee to have experience in the ownership and management of properties
similar to the Mortgaged Property provided that the property manager has been
previously approved by the Mortgagee or Mortgagee is satisfied, in its sole but good faith
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discretion, that the property manager has sufficient experience in the ownership and
management of properties similar to the Mortgaged Property and such property manager
is otherwise satisfactory to Mortgagee in its sole but good faith discretion), and
Mortgagee shall be provided with reasonable evidence thereof (and Mortgagee reserves
the right to approve the Transferee without approving the substitution of the property
manager);

(v)  Mortgagee shall have received a non-consolidation opinion
and confirmation in writing from the Rating Agencies to the effect that such transfer will
not result in a re-qualification, reduction or withdrawal of any rating initially assigned or
t be assigned in a Secondary Market Transaction (as hereinafter defined);

(vi) the Transferee shall have executed and delivered to
Mortgasee-an assumption agreement in form and substance acceptable to Mortgagee,
evidencing such Transferee's agreement to abide and be bound by the terms of the Note,
this Mortgag¢ end the other Loan Documents, together with such legal opinions and title
insurance endorserients as may be reasonably requested by Mortgagee; and

(v11)1 (1) a Replacement Guarantor (as hereinafter defined) shall
assume all of RHK's obligztions under the Indemnity Agreements pursuant to assumption
agreements acceplable to Mortgagee, in its sole but good faith discretion, and (2)
Mortgagor shall provide to Mor'gagee an opinion of counsel in form and substance and
delivered by counsel reasonably satistactory to Mortgagee stating, among other things,
that such assumption agreements are en’orceable against the Replacement Guarantor in
accordance with their terms and that the”Indemnity Agreements and the other Loan
Documents, as applicable, are enforceablé against the Replacement Guarantor in
accordance with their respective terms. A “Replacement Guarantor” shall mean a
reputable person of good character, creditwortny,’ with a minimum net worth of
$10,000,000, as evidenced by financial statements zod-other information requested by
Mortgagee (all of which shall be determined by Motigagee in its sole but good faith
discretion); provided if the Replacement Guarantor is an ‘mmediate family member of
RHK, and the Replacement Guarantor delivers to Mortgagee a minimum net worth
statement (of not less than $10,000,000.00) certified by an accorntant acceptable to
Mortgagee, in its sole but good faith discretion, then no other finarciui statements shall
be required in connection with this subclause (vii).

(k) For purposes of this Paragraph 13(k) a change of control of Mortgagor

(or its sole member) shall be deemed to have occurred if there is any change in the identity of the
individual or entities or group of individuals or entities who have the right, by virtue of any
partnership agreement, articles of incorporation, by-laws, articles of organization, operating
agreement or any other agreement, with or without taking any formative action, to cause
Mortgagor (or its sole member) to take some action or to prevent, restrict or impede Mortgagor
from taking some action which, in either case, Mortgagor could take or could refrain from taking
were it not for the rights of such individuals; and (ii) an "immediate family member” shall mean
a spouse or a child of any Interest Holder.
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14. Estoppel Certificates and No Default Affidavits. Mortgagor shall, within ten
(10) days after request by Mortgagee, furnish Mortgagee with a statement, duly acknowledged
and certified, setting forth (i) the original principal amount of the Note, (ii) the unpaid principal
amount of the Note, (iii) the rate of interest of the Note, (iv) the date installments of interest
and/or principal were last paid, (v) any offsets or defenses to the payment of the Debt, if any, and
(vi) a statement that the Note, this Mortgage and the other Loan Documents are valid, legal and
binding obligations and have not been modified or if modified, giving particulars of such
modification. Mortgagor shall, within ten (10) days after request by Mortgagee, furnish
Mortgagee with a certificate reaffirming all representations and warranties of Mortgagor set forth
herein and in the other Loan Documents as of the date requested by Morigagee or, to the extent
of any ckanges to any such representations and warranties, so stating such changes.

15. Changes in Laws Regarding Taxation. If any law is enacted or adopted or
amended afte: the date of this Mortgage which deducts the Debt from the value of the Mortgaged
Property for the purgese of taxation or which imposes a tax, either directly or indirectly, on the
Debt or Mortgagee's interest in the Mortgaged Property, Mortgagor will pay such tax, with
interest and penalties therson, if any. In the event Mortgagee is advised by counsel chosen by it
that the payment of such tax Ot interest and penalties by Mortgagor would be unlawful or taxable
to Mortgagee or unenforceabl or provide the basis for a defense of usury, then in any such
event, Mortgagee shall have the Op.ion, upon not less than ninety (90) days written notice to
Mortgagor, to declare the Debt immediately due and payable.

16. No Credits on Account of the Debt. Mortgagor will not claim or demand or
be entitled to any credit or credits on accouat of the Debt for any part of the Taxes or Other
Charges assessed against the Mortgaged Property,.or any part thereof, and no deduction shall
otherwise be made or claimed from the assessed value of the Mortgaged Property, or any part
thereof, for real estate tax purposes by reason of this/&jortgage or the Debt. In the event such
claim, credit or deduction shall be required by law, Mor{gagze shall have the option, upon not
less than ninety (90) days written notice to Mortgagor, to declare the Debt immediately due and
payable.

17. Financial Statements.

(a) The financial statements heretofore furnished to Miorigagee are, as of
the dates specified therein, complete and correct and fairly present the financia!condition of the
Mortgagor and any other persons or entities that are the subject of such financiai sia:ements, and
are prepared in accordance with generally accepted accounting principles. Mortgagor does not
have any contingent liabilities, liabilities for taxes, unusual forward or long-term commitments
or unrealized or anticipated losses from any unfavorable commitments that are known to
Mortgagor and reasonably likely to have a materially adverse effect on the Mortgaged Property
or the operation thereof as a retail project, except as referred to or reflected in said financial
statements. Since the date of such financial statements, there has been no materially adverse
change in the financial condition, operation or business of Mortgagor from that set forth in said
financial statements.

(b) Mortgagor will maintain full and accurate books of accounts and other
records reflecting the results of the operations of the Mortgaged Property and will furnish to
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Mortgagee on or before forty-five (45) days after the end of each calendar quarter the following
items, each certified by Mortgagor as being true and correct: (i) a written statement (rent roll)
dated as of the last day of each such calendar quarter identifying each of the Leases by the term,
space occupied, rental required to be paid, security deposit paid, any rental concessions, and
identifying any defaults or payment delinquencies thereunder; and (ii) monthly and year to date
operating statements prepared for each calendar month during each such calendar quarter, noting
Net Operating Income (as defined in the Cash Management Agreement), Gross Income from
Operations (as defined in the Cash Management Agreement), and Operating Expenses (as
defined in the Cash Management Agreement) each of which shall include an itemization of
actual (not pro forma) capital expenditures and other information necessary and sufficient under
generall; accepted accounting practices to fairly represent the financial position and results of
operation £1 the Mortgaged Property during such calendar month, all in form satisfactory to
Mortgagee; (i1} property balance sheet for each such calendar quarter; (iv) a comparison of the
budgeted incornc «nd expenses and the actual income and expenses for each calendar quarter and
year to date togetner with a detailed explanation of any variances of five percent (5%) or more
between budgeted and actual amounts for such quarterly periods and year to date; and (v)a
calculation reflecting the Debt Service Coverage Ratio (hereinafter defined) as of the last day of
each such calendar quarter. “Until the final sale of the Loan in a Secondary Market Transaction
(hereinafter defined) has occured, the Mortgagor shall furnish monthly each of the items listed
in the immediately preceding sen.erce (collectively, the "Pre-Securitization Financials") within
twenty (20) days after the end of suca<nonth. Within ninety (90) days following the end of each
calendar year, Mortgagor shall furnish statemients of its financial affairs and condition including
a balance sheet and a statement of profit and loss for the Mortgagor in such detail as Mortgagee
may request, and setting forth the financial condition and the income and expenses for the
Mortgaged Property for the immediately precedipg rcalendar year prepared and audited by an
independent accounting firm or independent certified pablic accountant approved by Mortgagee
(which approval shall not be unreasonably withheld). Merigagor's annual financial statements
shall be accompanied by: (x) a certificate executed by the chief financial officer of Mortgagor or
the general partner of Mortgagor, as applicable, stating that eacir'such annual financial statement
presents fairly the financial condition of the Mortgaged Propertv/e2ing reported upon and has
been prepared in accordance with generally accepted accounting principles consistently applied;
and (y) payment to Mortgagee of an annual fee in the amount of $2z50.00 in respect of
Mortgagee's review of the financial statements delivered by Mortgagor nursuant to this
Paragraph 17(b). At any time and from time to time Mortgagor shall deliver«o’Mortgagee or its
agents such other financial data as Mortgagee or its agents shall reasonably request with respect
to the ownership, maintenance, use and operation of the Mortgaged Property.

{c) In the event that Mortgagor fails to provide Mortgagee with Pre-
Securitization Financials on or before the date they are due, and if such failure continues for five
(5) business days following notice of same from Mortgagee, then, in addition to all other rights
and remedies of Mortgagee hereunder, Mortgagor shall pay to Mortgagee, at Mortgagee's option
and in its sole discretion, an amount equal to $1,500 for each Pre-Securitization Financial that is
not delivered.
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18. Further Acts, Etc.

Mortgagor will, without expense 0 Mortgagee, do, execute, acknowledge and
deliver all and every such further acts, deeds, conveyances, mortgages, assignments,
subordinations, notices of assignment, Uniform Commercial Code financing statements OF
continuation statements, transfers and assurances as Mortgagee shall, from time to time, require,
for the better assuring, conveying, assigning, transferring, and confirming unto Mortgagee the
property and rights hereby mortgaged, given, granted, bargained, sold, alienated, enfeoffed,
conveyed, confirmed, pledged, assigned and hypothecated or intended now or hereafter so to be,
or which Mortgagor may be or may hereafter become bound to convey or assign to Mortgagee,
or for carfying out the intention or facilitating the performance of the terms of this Mortgage or
for filing, registering or recording this Mortgage or for facilitating the sale of the Loan and the
1oan Documertis s described in Paragraph 51 below.

19. Recording_of Mortgage. Eic. Mortgagor forthwith upon the execution and
delivery of this Mortgage “nd thereafter, from time to time, will cause this Mortgage, and any
security instrument creating 8 lien or security interest or evidencing the lien hereof upon the
Mortgaged Property and each (strument of further assurance to be filed, registered or recorded
in such manner and in such places as may be required by any present or future law in order to
publish notice of and fully to protect fae lien or security interest hereof upon, and the interest of
Mortgagee in, the Mortgaged Propert. Mortgagor will pay all filing, registration or recording
fees, and all expenses incident 10 the | preparation, execution and acknowledgment of this
Mortgage, any mortgage supplemental hereto, any security instrument with respect to the
Mortgaged Property and any instrument of fuithr assurance, and all federal, state, county and
municipal taxes (including, without limitation, -4accumentary stamp taxes), duties, 1mposts,
assessments and charges arising out of or in connecticd with the execution and delivery of this
Mortgage, any mortgage supplemental hereto, an cccurity instrument with respect to the
Mortgaged Property or any instrument of further assurance, except where prohibited by law so to

do.

20. Events of Default. The Debt shall become imméciately due and payable at the
option of Mortgagee upon the happening of any one or more of the fo'lowing events of default
(each an "Event of Default"):

(a) if any portion of the Interest Payment Amount (as defined in the Note)
or the Monthly Required Principal Amount (as defined in the Note) or any amouitse quired to be
paid to any of the Escrow Funds (collectively, the "Scheduled Payments") is not paid when due;

(b) for any payment other than a Scheduled Payment, if the same is not
paid within five (5) days after the date on which such payment is due;

(¢) subject to Mortgagor's right to contest as provided herein, if any of the
Taxes or Other Charges are not paid when the same are due and payable;

(d) if (x)the Policies arc not kept in full force and effect, or (y)the
Policies are not delivered to Mortgagee within five (5) business days of request;
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(e) if Mortgagor effects a Transfer without Mortgagee's prior written
consent or otherwise violates Paragraph 13 hereol.

(f) if any representation, covenant or warranty of Mortgagor, ot of any
Guarantor, made herein or in any other Loan Document or in any certificate, report, financial
statement or other instrument or document DOW Of hereafter furnished to Mortgagee shall have
been false or misleading in any material respect when made;

(g) if Mortgagor or any Guarantor shall make an assignment for the
benefit of creditors or if Mortgagor shall generally not be paying its debts as they become due;

(h) if a receiver, liquidator or trustee of Mortgagor or of any Guarantor
shall be appointzd-or if Morigagor or any Guarantor shall be adjudicated a bankrupt or insolvent,
or if any petition {ex bankruptey, reorganization or arrangement pursuant to federal bankruptcy
law, or any similar federat or state law, shall be filed by or against, consented to, or acquiesced in
by, Mortgagor or any (isarantor or if any proceeding for the dissolution or liquidation of
Mortgagor or any Guarantor <hall be instituted; however, if such appointment, adjudication,
petition or proceeding was involuntary and not consented (0 by Mortgagor or such Guarantor,
upon the same not being discharged, stayed or dismissed within sixty (60) days;

(i) if Mortgago® sazil be in default under any other mortgage or security
agrecment covering any part of the Mortgaged Property whether it be superior or junior in lien to
this Mortgage;

(j) subject to Mortgagore right to contest as provided herein, if the
Mortgaged Property becomes subject to any mechanic s<0f, materialman's lien which is due and
payable or other lien except & lien for local real estate iaxes and assessments not then due and
payable;

(k) if Mortgagor fails to cure properly any vinlations of laws or ordinances
affecting or which may be interpreted to affect the Mortgaged Proserty within thirty (30) days
after Mortgagor first receives notice of any such violations; provided, hewever, if such violation
of laws or ordinances is reasonably susceptible of cure, but not within sach thirty (30) day
period, then Mortgagor may be permitted up to an additional sixty (603-davs. (or such lesser
period of time as required by applicable law) to cure such default provided that Mortgagor
diligently and continuously pursues such cure and provided further that Mottgagor promptly
provides Mortgagee with a written report and evidence reasonably satisfactory to Mortgagee of
the progress of Mortgagor's cure efforts from tire to time as requested by Mortgagee:

(1) except as permitted in this Mortgage, the alteration, improvement,
demolition or removal of any of the Improvements without the prior consent of Mortgagee;

(m)if Mortgagor shall continue to be in default under any term, covenant,
or provision of the Note or any of the other Loan Documents, beyond applicable cure periods
contained in those documents;

(n) if Mortgagor fails to cure a default under any other term, covenant or
provision of this Mortgage within thirty (30) days after Mortgagor first receives notice of any
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such default; provided, however, if such default is reasonably susceptible of cure, but not within
such thirty (30) day period, then Mortgagor may be permitted up to an additional sixty (60) days
(but in no event beyond the Maturity Date (as defined in the Note) to cure such default provided
that Mortgagor diligently and continuously pursues such cure and provided further that
Mortgagor promptly provides Mortgagee with a written report and evidence reasonably
satisfactory to Mortgagee of the progress of Mortgagor's cure efforts from time to time as
requested by Mortgagee;

(o) if, without Mortgagee's prior written consent, (i) the Management
Agreement is terminated by Mortgagor, (ii) there is a material change in the Management
Agreement, or (iii} if there shall be a material default by Mortgagor under the Management
Agreement;

(p) if Mortgagor ceases to continuously operate the Mortgaged Property or
any material portior-thereof as a retail project for any reason whatsoever (other than temporary
cessation in connectior! with any repair or renovation thereof undertaken with the consent of
Mortgagee);

(q) if Mortgager fails to reimburse Mortgagee in full, within ten (10) days
of demand therefor, for Hedge Losscs)incurred as provided in Paragraph 3(c)(ii) or Paragraph
8(d) hereof;

(r) if Mortgagor fails” to. comply with the terms and provisions of
Paragraph 11 hereof;

(s) if Mortgagor shall continu¢ to be in default under any term, covenant
or provision of the CC&R beyond any applicable cure periods; or

(t) if Mortgagor fails to comply withthe terms and conditions of
Paragraph 57 hereof.

21. Late Payment Charge. If (x) any portion of the Debt fexcluding the principal
sum which is due on the Maturity Date} is not paid on the date on whick-it\is due, or (y) the
principal sum which is due on the Maturity Date is not paid within ninety (90)-dzys following the
Maturity Date (provided, however, that the foregoing shall not in any way constifute any type of
extension of the Maturity Date, it being acknowledged and agreed that the failurs to make all
payments due on the Maturity Date shall constitute an Event of Default) Mortgagor shall pay to
Mortgagee upon demand an amount equal to the lesser of five percent (5%) of such unpaid
portion of the Debt or the maximum amount permitted by applicable law in order to defray a
portion of the expenses incurred by Mortgagee in handling and processing such delinquent
payment and to compensate Mortgagee for the loss of the use of such delinquent payment, and
such amount shall be secured by this Mortgage.

22. Right To Cure Defaults. Upon the occurrence of any Event of Default or if
Mortgagor fails to make any payment or to do any act as herein provided, Mortgagee may, but
without any obligation to do so and without notice to or demand on Mortgagor and without
releasing Mortgagor from any obligation hereunder, make or do the same in such manner and to
such extent as Mortgagee may deem necessary to protect the security hereof. Mortgagee may
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pay for the account and on behalf of Mortgagor any amount which Mortgagor is obligated to
pay, under the provisions of the CC&R upon default by Mortgagor in paying the same, and
Mortgagee may perform any act, employ any person or entity, and cast any vote on behalf of
Mortgagor which Mortgagor may ot is obligated to do pursuant to the CC&R or any rules and
regulations promulgated under the CC&R upon default by Mortgagor in doing the same.
Mortgagee is authorized to enter upon the Mortgaged Property for such purposes or appeat in,
defend, or bring any action or proceeding to prolect its interest in the Mortgaged Property or to
foreclose this Mortgage or collect the Debt, and the cost and expense thereof (including
reasonable atiorneys' fees and disbursements 1o the extent permitted by law), with intercst at the
Default Rate (as defined in the Note) for the period after notice from Mortgagee that such cost or
expense waz.iacurred to the date of payment to Mortgage, shall constitute a portion of the Debt,
shall be secured-hy this Mortgage and the other Loan Documents and shall be due and payable to
Mortgagee upor <emand.

23, Remedies.

(a) Uron the occurrence of any Event of Default, Mortgagee may take
cuch action, without notice 0Or’demand, as it deems advisable to protect and enforce its rights
against Mortgagor and in and 1o the Mortgaged Property by Mortgagee itself or otherwise,
including, without limitation, the following actions, each of which may be pursued concurrently
or otherwise, at such time and in such order as Mortgagee may determine, in its sole discretion,
without impairing or otherwise affecting the other rights and remedies of Mortgagee:

(i) declare tfi entire Debt to be immediately due and payable;

(i)  provided by applicable law, institute a proceeding or
proceedings, judicial or nonjudicial, by advertisement or otherwise, for the complete
foreclosure of this Mortgage in which case the Mortgagad Property or any interest therein
may be sold for cash or upon credit in one or more parcels or in several interests Or
portions and in any order or manne,

(iify ~ with or without entry, to the exteit permitted and pursuant
{o the procedures provided by applicable law, institute procesdings for the partial
foreclosure of this Mortgage for the portion of the Debt then due a2 pavable, subject to
the continuing lien of this Mortgage for the balance of the Debt not thez cue;

(iv)  sell for cash or upon credit the Mortgaged Property or any
part thereof and all estaie, claim, demand, right, title and interest of Mortgagor therein
and rights of redemption thereof, pursuant to the power of sale or otherwise, at one of
more sales, as an entirety or in parcels, at such time and place, upon such terms and after
such notice thereof as may be required or permitted by law;

(v)  institute an action, suit or proceeding in equity for the
specific performance of any covenant, condition or agreement contained herein, or in any
of the other Loan Documents;

(vi)  recover judgment on the Note either before, during or after
any proceedings for the enforcement of this Mortgage;
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(vii)  take action to recover the Debt, or any portion thereof, or to
enforce any covenant hereof without prejudice to the right of Mortgagee thereafter to
foreclose this Mortgage;

(viii) apply for the appointment of a trustee, receiver, liquidator
or conservator of the Mortgaged Property, without notice and without regard for the
adequacy of the security for the Debt and without regard for the solvency of the
Mortgagor, any Guarantor or of any person, firm or other entity liable for the payment of
the Debt;

(ix) enforce Mortgagee's Interest in the Leases and Rents and
enter o or upon the Mortgaged Property, either personally or by its agents, nominees or
attorneve 2nd dispossess Mortgagor and its agents and servants therefrom, and thereupon
Mortgagee maay (A) use, operate, manage, control, insure, maintain, repair, restore and
otherwise deal with all and every part of the Mortgaged Property and conduct the
business thereat: (B) complete any construction on the Mortgaged Property in such
manner and form as, Mortgagee deems advisable: (C) make alterations, additions,
renewals, replacements’and improvements 1o or on the Mortgaged Property; (D) exercise
all rights and powers of Moltgagor with respect to the Mortgaged Property, whether in
the name of Mortgagor or Otherwise, including, without limitation, the right to make,
cancel, enforce or modify Leases. sbtain and evict tenants, and demand, sue for, collect
and teceive all Rents; and (E) apply the receipts from the Mortgaged Property to the
payment of Debt, after deducting the’efrom all reasonable expenses (including reasonable
attorneys' fees and disbursements) incyrred in connection with the aforesaid operations
and all amounts necessary to pay the taxes, assessments, insurance and other charges in
connection with the Mortgaged Property, as well‘as just and reasonable compensation for
the services of Mortgagee, its counsel, agents anr cmployees;

(x)  require Mortgagor 1o 1ay monthly in advance to
Mortgagee, Or any receiver appointed to collect the Rents, the fair and reasonable rental
value for the use and occupation of any portion of the Morgaged Property occupied by
Mortgagor or any related and/or affiliated party and require_Miortgagor to vacate and
surrender possession to Mortgagee of the Mortgaged Property or 10 stch receiver and, in
default thereof, evict Mortgagor or any related and/or affiliated pariy by summary
proceedings or otherwise;

(xi)  enforce Mortgagee's rights and remedies under the Cash
Management Agreement;

(xii) pursue such other rights and remedies as may be available
at law or in equity or under the Uniform Commercial Code; or

(xiil} exercise any right or remedy which Mortgagor may
exercise under the CC&R.

In the event of a sale, by foreclosure or otherwise, of less than all of the Mortgaged Property, this
Mortgage shall continue as a lien on the remaining portion of the Mortgaged Property.
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(b) The proceeds of any sale made under or by virtue of this paragraph,
together with any other sums which then may be held by Mortgagee under this Mortgage,
whether under the provisions of this paragraph or otherwise, shall be applied by Mortgagee to the
payment of the Debt in such priority and proportion as Mortgagee in its sole discretion shall
deem proper.

(c) Mortgagee may adjourn from time to time any sale by it to be made
under or by virtue of this Mortgage by announcement at the time and place appointed for such
sale or for such adjourned sale or sales; and, except as otherwise provided by any applicable
provision of law, Mortgagee, without further notice or publication, may make such sale at the
time and pace to which the same shall be so adjourned.

(d) Upon the completion of any sale or sales pursuant hereto, Mortgagee,
or an officer of-euy court empowered to do so, shall exccute and deliver to the accepted
purchaser or purchascrs. a good and sufficient instrument, or good and sufficient instruments,
conveying, assigning and rransferring all estate, right, title and interest in and to the property and
rights sold. Any sale or sal<s made under or by virtue of this paragraph, whether made under the
power of sale herein granted.or under or by virtue of judicial proceedings or of a judgment or
decree of foreclosure and sale, shall'operate to divest all the estate, right, title, interest, claim and
demand whatsoever, whether at lav, 0" in equity, of Mortgagor in and to the properties and rights
50 sold, and shall be a perpetual bar totlyat law and in equity against Mortgagor and against any
and all persons claiming or who may cla'm the same, or any part thereof from, through or under
Mortgagor.

(e) Upon any sale made apder or by virtue of this paragraph, whether
made under a power of sale or under or by virtug of jadicial proceedings or of a judgment or
decree of foreclosure and sale, Morigagee may bid for and acquire the Mortgaged Property or
any part thereof and in lieu of paying cash therefor may miake settlement for the purchase price
by crediting upon the Debt the net sales price after deducting itherefrom the expenses of the sale
and costs of the action and any other sums which Mortgagee i ruthorized to deduct under this
Mortgage.

() No recovery of any judgment by Mortgagee and no levy of an
execution under any judgment upon the Mortgaged Property or upon aiy ~ther property of
Mortgagor shall affect in any manner or to any extent the lien of this Mortgage upon the
Mortgaged Property or any part thereof, or any liens, rights, powers oOr remedics 0f Mortgagee
hereunder, but such liens, rights, powers and remedies of Mortgagee shall continue unimpaired
as before.

() Mortgagee may terminate or rescind any proceeding or other action
brought in connection with its exercise of the remedies provided in this paragraph at any time
before the conclusion thereof, as determined in Mortgagee's sole discretion and without prejudice
to Mortgagee.

(h) The rights and remedies of Mortgagee under this Mortgage shall be
separate, distinct and cumulative and none shall be given effect to the exclusion of the others.
Mortgagee may resort to any remedies and the security given by the Note, this Mortgage or in
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any of the other Loan Documents in whole or in part, and in such portions and in such order as
determined by Mortgagee in its sole discretion. No such action shall in any way be considered a
waiver or election of any rights, benefits or remedies evidenced or provided by the Note, this
Mortgage or in any of the other Loan Documents. The failure of Mortgagee to exercise any
right, remedy or option provided in the Note, this Mortgage or any of the other Loan Documents,
shall not be deemed a waiver of such right, remedy or option or of any covenant or obligation
secured by the Note, this Mortgage or any of the other Loan Documents. No acceptance by
Mortgagee of any payment after the occurrence of any Event of Default and no payment by
Mortgagee of any obligation for which Mortgagor is liable hereunder shall be deemed to waive
or cure any Event of Default with respect to Mortgagor, or Mortgagor's liability to pay such
obligatizn, ) No sale of all or any portion of the Mortgaged Property, no forbearance on the part
of Mortgagee, and no extension of time for the payment of the whole or any portion of the Debt
or any other-indulgence given by Mortgagee to Mortgagor, shall operate to release or in any
manner affect tie<interest of Mortgagee in the remaining Mortgaged Property or the liability of
Mortgagor to pay the Sebt. No waiver by Mortgagee shall be effective unless it is in writing and
then only to the exten’ specifically stated. All reasonable costs and expenses of Mortgagee in
exercising its rights and rémedies under this Paragraph 23 (including reasonable attorneys' fees
and disbursements to the extent permitted by law), shall be paid by Mortgagor immediately upon
notice from Mortgagee, with nterest at the Default Rate for the period after written demand
therefor from Mortgagee and such costs and expenses shall constitute a portion of the Debt and
shall be secured by this Mortgage.

(i) The interests and rights of Mortgagee under the Note, this Mortgage
and the other Loan Documents shall not baampaired by any indulgence, including (1) any
renewal, extension or modification which Mortgapee may grant with respect to any of the Debt,
(ii) any surrender, compromise, release, renewal,” zxfension, exchange or substitution which
Mortgagee may grant with respect to the Mortgaged Froperty or any portion thereof; or (ii1) any
release or indulgence granted to any maker, endorser, Guarantor or surety of any of the Debt.

(i) In the event the Loan is repaid in wholeOr in part in connection with
the exercise by Mortgagee of any of its remedies hereunder upon the occurrence of an Event of
Default (including, without limitation, a foreclosure sale of the Property?.and such repayment
occurs prior to the Maturity Date, then Mortgagor shall be required to pay Martgagee, in addition
to such repayment, accrued interest and all other sums due under this Mortgage, the (i)
Proportionate Yield Maintenance Premium, and (if) if such repayment occurs prior to the final
sale of the Loan in a Secondary Market Transaction, Hedge Losses (as defined un Paragraph

3(c)an).

24. Right of Entry. In addition to any other rights or remedies granted under this
Mortgage, Mortgagee and its agents shall have the right to enter and inspect the Mortgaged
Property at any reasonable time during the Term. Mortgagor agrees to pay to Mortgagee within
ten (10) days after demand, an annual inspection fee in the amount of $250.00 in respect of
annual inspections of the Mortgaged Property to be made by or on behalf of Mortgagee.
Additionally, the cost of all inspections or audits shall be borne by Mortgagor should Mortgagee
determine that an Event of Default exists, including the cost of all follow up or additional
investigations or inquiries deemed reasonably necessary by Mortgagee. The cost of such
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inspections, if not paid for by Mortgagor following demand, may be added to the Debt and shall
bear interest thereafter unti! paid at the Default Rate.

75 Security Aereement. This Mortgage is both a real property mortgage and a
"security agreement” within the meaning of the Uniform Commercial Code. The Mortgaged
Property includes both real and personal property and all other rights and interests, whether
tangible or intangible in nature, of Mortgagor in the Mortgaged Property. Mortgagor by
executing and delivering this Mortgage has granted and hereby grants to Mortgagee, as security
for the Debt, a security interest in the Mortgaged Property to the full extent that the Mortgaged
Property may be subject to the Uniform Commercial Code (said portion of the Mortgaged
Property s¢._subject to the Uniform Commercial Code being called in this paragraph the
"Collateral”).” This Mortgage shall also constitute a “fixture filing" for the purposes of the
Uniform Comtaeraial Code. As such, this Mortgage covers all items of the Collateral that are or
are to become fixies. Information concerning the security interest herein granted may be
obtained from the parties at the addresses of the parties set forth in the first paragraph of this
Mortgage. If an Event of-Default shall occur, Mortgagee, in addition to any other rights and
remedies which it may have/sball have and may exercise immediately and without demand, any
and all rights and remedies granted to a secured party upon default under the Uniform
Commercial Code, including, without limiting the generality of the foregoing, the right to take
possession of the Collateral or any part thereof, and to take such other measures as Mortgagee
may deem necessary for the care, protection and preservation of the Collateral. Upon request or
demand of Mortgagee, Mortgagor shall ‘at its. expense assemble the Collateral and make it
available to Mortgagee at a convenient placc acceptable to Mortgagee. Mortgagor shall pay to
Mortgagee on demand any and all actual expanses, including reasonable attorneys' fees and
disbursements, incurred or paid by Mortgagee in pretecting its interest in the Collateral and in
enforcing the rights hereunder with respect to the Coliaieral. Any notice of sale, disposition or
other intended action by Mortgagee with respect torine Collateral sent to Mortgagor in
accordance with the provisions hereof at least five (5) days priorto such action, shall constitute
commercially reasonable notice to Mortgagor. The proceeds of a1y disposition of the Collateral,
or any part thereof, may be applied by Mortgagee to the payment cf the Debt in such priority and
proportions as Mortgagee in its sole discretion shall deem proper. Mortgagor hereby irrevocably
appoints Mortgagee as its attorney-in-fact, coupled with an interest, to {ile ith the appropriate
public office on its behalf any financing or other statements signed orly by. Mortgagee, as
secured party, in connection with the Collateral covered by this Mortgage.

26. Actions and Proceedings. Morigagee has the right to appear 12 and defend
any action or proceeding brought with respect to the Mortgaged Property and to bring any action
or proceeding, in the name and on behalf of Mortgagor, which Mortgagee, in its sole discretion,
decides should be brought to protect its interest in the Mortgaged Property. Mortgagee shall, at
its option, be subrogated to the lien of any mortgage or other security instrument discharged in
whole or in part by the Debt, and any such subrogation rights shali constitute additional security
for the payment of the Debt.

77 Contest of Certain Claims. Notwithstanding the provisions of Paragraphs 4
and 20 hereof, Mortgagor shall not be in default for failure to pay or discharge Taxes, Other
Charges or mechanic's or materialman's lien asserted against the Mortgaged Property if, and so
long as, (a) Mortgagor shall have provided Mortgagee with written notice thereof within five (5)
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days of obtaining knowledge thereof; (b) Mortgagor shall diligently and in good faith contest the
same by appropriate legal proceedings which shall operate to prevent the enforcement or
collection of the same and the sale of the Mortgaged Property or any part thereof, to satisfy the
same; (¢) Mortgagor shall have furnished to Mortgagee a cash deposit, an indemnity bond
satisfactory to Mortgagee with a surety satisfactory to Mortgagee, or other security or assurance
acceptable to Mortgagee in its sole discretion in the amount of the Taxes, Other Charges or
mechanic’s or materialman’s lien claim, plus a reasonable additional sum to pay all costs, interest
and penalties that may be imposed or incurred in connection therewith, to assure payment of the
matters under contest and to prevent any sale or forfeiture of the Mortgaged Property or any part
thereof; (d) Mortgagor shall promptly upon final determination thereof pay the amount of any
such Taxes/Oiher Charges or claim so determined, together with all costs, interest and penalties
which may be{ayable in connection therewith; (e) the failure to pay the Taxes, Other Charges or
mechanic's or matzrialman's lien claim does not constitute a default under any other deed of
frust, mortgage or sezurity interest covering or affecting any part of the Mortgaged Property; and
(f) notwithstanding the Toregoing, Mortgagor shall immediately upon request of Mortgagee pay
any such Taxes, Other Charges or claim (and if Mortgagor shall fail so to do, Mortgagee may,
but shall not be required to, pay or cause to be discharged or bonded against), if in the opinion of
Mortgagee, the Mortgaged Preperty.or any part thereof or interest therein may be in danger of
being sold, forfeited, foreclosed, terminated, cancelled or lost. Mortgagee may pay over any
such cash deposit or part thereof 3 the claimant entitled thereto at any time when, in the
judgment of Mortgagee, the entitlement o sich claimant is established.

28. Marshalling and Other Matters. Mortgagor hereby waives, to the extent
permitted by law, the benefit of all appraisement. valuation, stay, extension, reinstatement and
redemption laws now or hereafter in force and all Fighis of marshalling in the event of any sale
hereunder of the Mortgaged Property or any part theicof or any interest therein. Further,
Mortgagor hereby expressly waives any and all rights of tedemption from sale under any order
or decree of foreclosure of this Mortgage on behalf of Mo'tgager, and on behalf of each and
every person acquiring any interest in or title to the Mortgaged Frcperty subsequent (o the date of
this Mortgage and on behalf of all persons to the extent permitted by anplicable law.

29. Hazardous Substances.  Mortgagor hereby represents. and warrants to
Mortgagee that, to the best of Mortgagor's knowledge and except as disclosed. in that certain
Phase [ Environmental Site Assessment dated June 10, 2005 prepared by LandAmerica (the
"Environmental Report”); (a) the Mortgaged Property is not in violation of ary local, state,
federal or other governmental authority, statute, ordinance, code, order, decree, law, permits, rule
or regulation pertaining to or imposing liability or standards of conduct concerning
environmental regulation, contamination or clean-up including, without limitation, the
Comprehensive Environmental Response, Compensation and Liability Act, as amended
("CERCLA"), the Resource Conservation and Recovery Act, as amended ("RCRA"), the
Emergency Planning and Community Right-to-Know Act of 1986, as amended, the Hazardous
Substances Transportation Act, as amended, the Solid Waste Disposal Act, as amended, the
Clean Water Act, as amended, the Clean Air Act, as amended, the Toxic Substance Control Act,
as amended, the Safe Drinking Water Act, as amended, the Occupational Safety and Health Act,
as amended, any state super-lien and environmental clean-up statutes and all regulations adopted
in respect to the foregoing laws (collectively, "Environmental Laws"); (b) the Mortgaged
Property is not subject to any private or governmental lien or judicial or administrative notice or
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action or inquiry, investigation, claim or threatened claim relating to hazardous and/or toxic,
dangerous and/or regulated, substances, wastes, materials, raw materials which include
hazardous constituents, pollutants or contaminants including without limitation, petroleum,
tremolite, anthlophylie, actinolite or polychlorinated biphenyls and any other substances or
materials which are included under or regulated by Environmental Laws or which are considered
by scientific opinion to be otherwise dangerous in terms of the health, safety and welfare of
humans (collectively, "Hazardous Substances”); (¢) no Hazardous Substances are or have been
(including the period prior to Mortgagor's acquisition of the Mortgaged Property), discharged,
generated, treated, disposed of or stored on, incorporated in, or removed or transported from the
Mortgaged Property other than in compliance with all Environmental Laws; (d) no Hazardous
Substances-are present in, on or under any nearby real property which could migrate to or
otherwise affe¢t the Mortgaged Property; (¢) no underground storage tanks exist on any of the
Mortgaged Property; and (f) no Mold is present in the indoor air of the Mortgaged Property at
concentrations €xecsding ambient air levels and no visible Mold is present on any building
materials or surfaces st the Mortgaged Property for which the Guidelines (as defined below)
recommends or requires semoval thereof by remediation professionals, and Mortgagor is not
aware of any conditions at tiie; Mortgaged Property that are likely to result in the presence of
Mold in the indoor air at conceritratinns that exceed ambient air levels or on building materials or
surfaces that would require such removal. As used herein the term "Mold" shall mean fungi that
reproduces through the release of spcres or the splitting of cells or other means, including but not
limited to mold, mildew, fungi, fungal sporss, fragments and metabolites such as mycotoxins and
microbial volatile organic compounds. So long as Mortgagor owns or is in possession of the
Mortgaged Property, Mortgagor (i) shall keep. or cause the Mortgaged Property to be kept free
from Hazardous Substances and in compliance ‘with all Environmental Laws including without
limitation any and all environmental permits, (if) shai!iot install or permit to be installed on the
Premises any underground storage tank, (iii) shall remoye such Hazardous Substances and/or
cure such violations and/or remove such threats, as appiivable-as required by law (or as shall be
required by Mortgagee in the case of removal which is not required by law, but in response to the
opinion of a licensed hydrogeologist, licensed environmentel engineer or other qualified
consultant engaged by Mortgagee), promptly after Mortgagor besomes aware of same, at
Mortgagor's sole expense and (iv) shall comply with all of the recommendiations contained in the
Environmental Report. Nothing herein shall prevent Mortgagor from recoyeiing such expenses
from any other party that may be liable for such removal or cure. The obligatiors and liabilities
of Mortgagor under this Paragraph 29 shall survive any termination, satisfacticz, or assignment
of this Mortgage and the exercise by Mortgagee of any of its rights or remedres hereunder,
including, without limitation, the acquisition of the Mortgaged Property by foreclosure or a
conveyance in lieu of foreclosure; provided, however, that so long as Mortgagor delivers to
Morigagee an Acceptable Environmental Assessment (as defined below) for the Mortgaged
Property, then Mortgagor shall have no obligations or liabilities under this Paragraph 29 in
connection with any condition that first arises from and after the date the Loan is paid in full.
For purposes hereof, the term "Acceptable Environmental Assessment" shall mean a phase I
environmental assessment of study of the entire Property (or such other form of environmental
assessment or study reasonably acceptable to Mortgagee) performed by an environmental
engineer or consulting firm reasonably approved by Mortgagee in writing, and which
environmental assessment or study shall be in form and substance reasonably acceptable to
Mortgagee and shall not indicate the presence or potential presence of any Hazardous Substances
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or the violation or potential violation of any Environmental Laws or contain any
recommendations for any environmental remediation or for any further environmental
investigations or studies.

30. Asbestos. Mortgagor represents and warrants that, to the best of Mortgagor's
knowledge and except as disclosed in the Environmental Report, no asbestos or any substance or
material containing asbestos ("Asbestos") is located on the Morigaged Property. Mortgagor (1)
shall not install in the Mortgaged Property, nor permit to be installed in the Mortgaged Property,
Asbestos, (ii) shall remove any friable Asbestos promptly upon discovery to the satisfaction of
Mortgagee, at Mortgagor's sole expense, and (iii) shall in all instances comply with, and ensure
compliance 0y, all occupants of the Mortgaged Property with, all applicable federal, state and
local laws, ordinances, rules and regulations with respect to Asbestos, and shall keep the
Mortgaged Property free and clear of any liens imposed pursuant to such laws, ordinances, rules
or regulations. FPnebligations and liabilities of Mortgagor under this Paragraph 30 shall survive
any termination, satisfaCiion, or assignment of this Mortgage and the exercise by Mortgagee of
any of its rights or refaedies hereunder, including but not limited to, the acquisition of the
Mortgaged Property by foreclosure or a conveyance in lieu of foreclosure.

31. Environmental Monitoring. Mortgagor shail give prompt written notices to
Mortgagee: (a) if Mortgagor shall tecome aware of any Hazardous Substances on or near the
Mortgaged Property and/or if Mortgagor shall become aware that the Mortgaged Property is in
direct or indirect violation of any Envirofitaental Laws and/or if Mortgagor shall become aware
of any condition on or near the Mortgaged Preper.y which shall pose a threat to the health, safety
or welfare of humans, (b) of any proceeding or i1@uiry by any party with respect to the presence
of any Hazardous Substance, Asbestos or Molc ap, under, from or about the Mortgaged
Property, (c) of all claims made or threatened by asv'third party against Mortgagor or the
Mortgaged Property relating to any loss or injury resviting from any Hazardous Substance,
Asbestos or Mold, and (d) of Mortgagor's discovery of any Occlrrence or condition on any real
property adjoining or in the vicmity of the Mortgaged Property 'iat could cause the Mortgaged
Property to be subject to any investigation or cleanup pursuaniAo amy Environmental Law.
Mortgagor shall promptly provide to Mortgagee a copy of any writen. notice, order or other
communication received by Mortgagor concerning or in connection with-tay actual or threatened
claim, proceeding, investigation or inquiry involving Hazardous Materials. Asbestos and/or
Mold on, under, in or near the Mortgaged Property. Mortgagor shall permit Martgagee to join
and participate in, as a party if it so clects, any legal proceedings or actions initiated with respect
to the Mortgaged Property in connection with any Environmental Law or Hazardots Substance
or Mold, and Mortgagor shall pay all reasonable attorneys' fees and disbursements incurred by
Mortgagee in connection therewith. Upon Mortgagee's request, at any time and from time to
time while this Mortgage is in effect, Mortgagor shall provide (i) an inspection or audit of the
Mortgaged Property satisfactory in scope to the Mortgagee prepared by a licensed
hydrogeologist or licensed environmental engineer approved by Mortgagee indicating the
presence or absence of Hazardous Substances on, in or near the Mortgaged Property, and (ii) an
inspection or audit of the Mortgaged Property satisfactory in scope to the Mortgagee and
prepared by a duly qualified engineering or consulting firm approved by Mortgagee, indicating
the presence or absence of Asbestos, Lead-Based Paint ("LBP") or Mold on the Morigaged
Property. The cost and expense of such audit or inspection shall be paid by Mortgagor not more
frequently than once every five (5) calendar years after the final sale of the Loan in a Secondary
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Market Transaction unless an Event of Default has occurred and is continuing or Mortgagee, in
its good faith judgment, determines that reasonable cause exists for the performance of an
environmental inspection or audit of the Mortgaged Property, then such inspections or audits
described in the preceding sentence shall be at Mortgagor's sole expense. I Mortgagor fails to
provide any inspection or audit required pursuant to this Paragraph 31 within thirty (30) days
after such request, Mortgagee may order same, and Mortgagor hereby grants 10 Mortgagee and
its employees and agents access (0 the Mortgaged Property and a license to undertake such
inspection or audit. The cost of such inspection or audit may be added to the Debt and shall bear
interest after written demand therefor until paid at the Default Rate. In the event that any
environmental site assessment report prepared in connection with such inspection or audit
recommeriaz-hat an operations and maintenance plan be implemented for Asbestos, LBP or any
Hazardous Substance, Mortgagor chall cause such operations and maintenance plan to be
prepared and itniemented at Mortgagor's €xpense upon request of Mortgagee. In the event that
any investigation, 51 monitoring, containment cleanup, removal, restoration or other work of
any kind is reasonavly necessary oT desirable under an applicable Environmental Law (the
"Remedial Work"), Merigagor shall commence and thereafter diligently prosecute to completion
all such Remedial Work (within thirty (30) days after written demand by Mortgagee for
performance thereof (or such sherter period of time as may be required under applicable law).
All Remedial Work shall be periormed by contractors approved in advance by Mortgagee, and
under the supervision of a consulting ergineer approved by Mortgagee. All costs and expenses
of such Remedial Work shall be paid v Mortgagor including, without limitation, Mortgagee's
reasonable attorneys' fees and disbursements seurred in connection with monitoring or Teview
of such Remedial Work. In the event that ‘any_environmental assessment Teport, nspection or
andit reveals the presence of Mold at concentrations exceeding ambient air levels or the presence
of Mold on any building materials or surfaces at e Mortgaged Property for which the EPA
Mold Guidelines recommends or requires remov ol ihereof by remediation professionals,
Mortgagor shall immediately remediate the Mold and perform post-remedial clearance sampling
in accordance with the guidelines set forth in "Mold Reniediarion in Schools and Commercial
Buildings" prepared by the U.S. Environmental ProteCtion  Agency (the "EPA Mold
Guidelines"). Following abatement of the Mold, Mortgagor shali prepare and implement an
Operations and Maintenance Plan for Mold and Moisture acceptaolecto the Mortgagee and n
accordance with the guidelines issued by the National Multi Housing Counsil,

32. Handicapped Access.

(a) Mortgagor agrees that the Mortgaged Property shall at all times strictly
comply to the extent applicable with the requirements of the Americans with Disabilities Act of
1990, the Fair Housing Amendments Act of 1988 (if applicable), all state and local laws and
ordinances related to handicapped access and all rules, regulations, and orders issued pursuant
thereto including, without limitation, the Americans with Disabilities Act Accessibility
Guidelines for Buildings and Facilities (collectively "Access Laws"). Mortgagor agrees (0 give
prompt notice to Mortgagee of the reccipt by Mortgagor of any written complaints related to
violation of any Access Laws and of the commencement of any proceedings or investigations
which relate to compliance with applicable Access Laws.

(b) Notwithstanding any provisions set forth herein or in any other
document regarding Mortgagee's approval of alterations of the Mortgaged Property, Mortgagor
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shall not alter the Mortgaged Property (including without limitation construction of tenant
improvements by Mortgagor or any of its tenants) in any manner which would increase
Mortgagor's responsibilities for compliance with the applicable Access Laws without the prior
written approval of Mortgagee. Mortgagee may condition any such approval upon receipt of a
certificate of compliance with Access Laws from an architect, engineer, or other person
acceptable to Mortgagee.

33 Indemnification. In addition to any other indemnifications provided herein or
i the other Loan Documents, Mortgagor shall protect, defend, indemnify and save harmless
Mortgagee from and against all liabilities, obligations, claims, demands, damages, penalties,
causes of action, losses, fines, costs and expenses (including, without limitation, reasonable
attorneys' fecs and disbursements), imposed upon or incurred by or asserted against Mortgagee
by reason of (&} swhership of this Mortgage, the Mortgaged Property or any interest therein or
receipt of any Renus: (b) any accident, injury to or death of persons or loss of or damage to
property OCCUITIng in, on of about the Mortgaged Property or any part thereof or on the adjoining
sidewalks, curbs, adjac<it property or adjacent parking areas, streets or ways, (c) any use,
nonuse or condition in, on Or/about the Mortgaged Property or any part thereof or on adjoining
sidewalks, curbs, adjacent propersy-or adjacent parking areas, streets Or ways, (d) any failure on
the part of Mortgagor to perform _or comply with any of the terms of this Mortgage: (€)
performance of any labor or services.or the furnishing of any materials or other property in
respect of the Mortgaged Propetty or dsy Aart thereof; (f) the presence, disposal, escape, seepage,
leakage, spillage, discharge, emission, releass;-or threatened release of any Hazardous Substance
or Asbestos on, from, or affecting the Morigaged Property; (g) any personal injury (including
wrongful death) or property damage (real or persoral) arising out of or related to such Hazardous
Substance or Asbestos; (h) any lawsuit brought or (rieatened, settlement reached, or government
order relating to such Hazardous Substance or Asbestos: (i) any violation of the Environmental
Laws, which are based upon or in any way related to such-Hazardous Substance or Asbestos
including, without limitation, the costs and expenses of.any Remedial Work, attorney and
consultant fees and disbursements, investigation and laboratory fees, court costs, and litigation
expenses; (j) any failure of the Mortgaged Property to comply wit any Access Laws; (k) any
representation or warranty made in the Note, this Mortgage or any of the other Loan Documents
being false or misleading in any material respect as of the date such representation or warranty
was made; (1) any claim by brokers, finders or similar persons claiming/io-be entitled to a
commission in connection with any Lease ot other transaction involving the Mortgaged Property
or any part thereof under any legal requirement or any liability asserted against'Mortgagee with
respect thereto; and (m) the claims of any lessee of any or any portion of the Mortg? ged Property
or any person acting through or under any lessee or otherwise arising under or as a consequence
of any Lease. Any amounts payable to Mortgagee by reason of the application of this paragraph
shall be secured by this Mortgage and shall become immediately due and payable and shall bear
interest at the Default Rate from the date loss or damage is sustained by Mortgagee until paid.
The obligations and liabilities of Mortgagor under this Paragraph 33 shall survive the
termination, satisfaction, or assignment of this Mortgage and the exercise by Mortgagee of any
of its rights or remedies hereunder, including, but not limited to, the acquisition of the Mortgaged
Property by foreclosure or a conveyance in lieu of foreclosure.

34. Notices. Any notice, report, demand or other instrument authorized or
required to be given or furnished ("Notices™) shall be in writing and shall be given as follows:
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(a) by hand delivery; (b) by deposit in the United States mail as first class certified mail, return
receipt requested, postage paid; (c) by overnight nationwide commercial courier service; or (d)
by telecopy transmission (other than for notices of default) with a confirmation copy to be
delivered by duplicate notice in accordance with any of clauses (a)-(c) above, in each case,
addressed to the party intended to receive the same at the following address(es):

Mortgagee: UBS Real Estate Investments Inc.
1285 Avenue of the Americas, 11th Floor
New York, New York 10019
Attention: Robert Pettinato
Telecopier: (212) 713-4391

with copies to:  Schulte Roth & Zabel LLP
019 Third Avenue
New York, New York 10022
Attention Bruce S. Cybul, Esq.
Telecopier: (212) 593-5955

and: Wichovia Bank, National Association
8730 Research Drive, URP4
Charleitz, North Carolina 28285-1075
Attention: David Tucker
Telecopier: (704) 593-7735
or any successox servicer of the Loan.

Mortgagor: Michigan Avenue Retuil LLC
¢/o Loeb & Loeb, LLF
10100 Santa Monica Boulevard, Suite 2200
Los Angeles, California 90007
Attention: Governor Gray Davis
Telecopier: (310) 382-2200

with a copyto:  Loeb & Loeb, LLP
10100 Santa Monica Boulevard, Suite 220U
Los Angeles, California 90067
Attention: Susan V. Noonoo, Esq.
Telecopier: (310) 282-2200

Any party may change the address to which any such Notice is to be delivered, by
furnishing ten (10) days written notice of such change to the other parties in accordance with the
provisions of this Paragraph 34. Notices shall be deemed to have been given on the date they are
actually received; provided, that the inability to deliver Notices because of a changed address of
which no Notice was given, or rejection or refusal to accept any Notice offered for delivery shall
be deemed to be receipt of the Notice as of the date of such inability to deliver or rejection or
refusal to accept delivery. Notice for either party may be given by its respective counsel.
Additionally, notice from Mortgagee may also be given by the Servicer.
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35. Non-Waiver. The failure of Mortgagee to insist upon strict performance of
any term hereof shall not be deemed to be a waiver of any term of this Mortgage. Any consent
or approval by Mortgagee in any single instance shall not be deemed or construed to be
Mortgagee's consent or approval In any like matter arising at a subsequent date.

36. No Oral Change. This Mortgage, and any provisions hereof, may not be
modified, amended, waived, extended, changed, discharged or terminated orally or by any act or
tailure to act on the part of Mortgagor or Mortgagee, but only by an agreement in writing signed
by the party against whom enforcement of any modification, amendment, waiver, extension,
change, discharge or termination is sought.

37. Liability. If Mortgagor consists of more than one person, the obligations and
liabilities of eich such person hereunder shall be joint and several. Subject to the provisions
hereof requirmg  vlortgagee's consent to any Transfer, this Mortgage shall be binding upon and
inure to the bencficof Mortgagor and Mortgagee and their respective successors and assigns
forever.

38. Inapplicabl Provisions. If any term, covenant or condition of the Note or this
Mortgage is held to be invalid, illegal or unenforceable in any respect, the Note and this
Mortgage shall be construed withiwut such provision.

39. Headings, Etc. Tr{lieadings and captions of various paragraphs of this
Mortgage are for convenience of referente only and are not to be construed as defining or
limiting, in any way, the scope or intent of tlie piovisions hereof.

40. Duplicate Originals. This Mertsaze may be executed in any number of
duplicate originals and each such duplicate original sha'l be deemed to be an original.

41. Definitions. Unless the context clearly-incicates a contrary intent or unless
otherwise specifically provided herein, words used in' tyis Mortgage may be used
interchangeably in singular or plural form and the word "Mpsrigagor” shall mean "each
Mortgagor and any subsequent owner or owners of the Mortgaged Property or any part thereof or
any interest therein," the word "Mortgagee" shall mean "Mortgagee and any subsequent holder
of the Note," the word "Note" shall mean "the Note and any other eviderce-of indebtedness
secured by this Mortgage," the word "person” shall include an individual, coiporation, limited
liability company, partnership, trust, unincorporated association, governmels, governmental
authority, and any other entity, the words "Mortgaged Property" shall include any portion of the
Mortgaged Property and any interest therein and the words "attorneys' fees" shall include any
and all attorneys' fees, paralegal and law clerk fees, including, without limitation, fees at the pre-
trial, trial and appellate levels incurred or paid by Mortgagee in protecting its interest in the
Mortgaged Property and Collateral and enforcing its rights hereunder. Whenever the context
may require, any pronouns used herein shall include the corresponding masculine, feminine or
neuter forms, and the singular form of nouns and pronouns shall include the plural and vice
versa.
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42. Homestead. Mortgagor hereby waives and renounces all homestead and
exemption rights provided by the Constitution and the laws of the United States and of any state,
in and to the Mortgaged Property as against the collection of the Debt, or any part hereof.

43. Assignments. Mortgagee shall have the right to assign or transfer its rights
under this Mortgage without limitation. Any assignee or transferee shall be entitled to all the
benefits afforded Mortgagee under this Mortgage.

44, Waiver of Jury Trial. MORTGAGOR HEREBY AGREES NOT TO
ELECT A TRIAL BY JURY OF ANY ISSUE TRIABLE OF RIGHT BY JURY, AND
FOREVER WAIVES ANY RIGHT TO TRIAL BY JURY FULLY TO THE EXTENT
THAT ARY SUCH RIGHT SHALL NOW OR HEREAFTER EXIST WITH REGARD
TO THE NOTE, THIS MORTGAGE, OR THE OTHER LOAN DOCUMENTS, OR ANY
CLAIM, COUNTERCLAIM OR OTHER ACTION ARISING IN CONNECTION
THEREWITH. . “THIS WAIVER OF RIGHT TO TRIAL BY JURY IS GIVEN
KNOWINGLY AND VOLUNTARILY BY MORTGAGOR, AND IS INTENDED TO
ENCOMPASS INDIVIDUALLY EACH INSTANCE AND EACH ISSUE AS TO WHICH
THE RIGHT TO A TRIAL 8Y JURY WOULD OTHERWISE ACCRUE. MORTGAGEE
IS HEREBY AUTHORIZED 7O FILE A COPY OF THIS PARAGRAPH IN ANY
PROCEEDING AS CONCLUSIVYE EVIDENCE OF THIS WAIVER BY MORTGAGOR.

45. Miscellaneous.

{(a) (1) Mortgagor covenants and agrees that during the Term, unless
Mortgagee shall have previously consented in writing, {a) Mortgagor will take no action that
would cause it to become an "employee benefit plarn"-as defined in 29 C.F.R. Section 2510.3-
101, or "assets of a governmental plan” subject to resniation under the state statutes, and (b)
Mortgagor will not sell, assign or transfer the Mortgaged Froperty, or any portion thereof or
interest therein, to any transferee that does not execute il deliver to Mortgagee its written
assumption of the obligations of this covenant. Mortgagor-fiither covenants and agrees to
protect, defend, indemnify and hold Mortgagee harmless from and against all loss, cost, damage
and expense (including without limitation, all reascnable attorneys' fezs and excise taxes, costs
of correcting any prohibited transaction or obtaining an appropriate exe/nption) that Mortgagee
may incur as a result of Mortgagor's breach of this covenant. This covenant-arid indemnity shall
survive the extinguishment of the lien of this Mortgage by foreclosure or actior in lieu thereof;
furthermore, the foregoing indemnity shall supersede any limitations on Mortgagor's liability
under any of the Loan Documents.

(i)  Mortgagor covenants and agrees to deliver to the
Mortgagee, on the date hereof and from time to time throughout the term of the Loan,
such certifications or other evidence as requested by the Mortgagee in its sole discretion,
that (x) Mortgagor is not and does not maintain an "employee benefit plan" as defined in
Section 3(3) of ERISA, which is subject to Title I of ERISA, or a "governmental plan”
within the meaning of Section 3(32) of ERISA; (y) none of the assets of Mortgagor
constitute "plan assets” of a governmental plan for purposes of any state statutes
regulating investments and fiduciary obligations with respect to governmental plans;
and (z) one or more of the following circumstances is true: (A) equity interests in
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Mortgagor are publicly offered securities, within the meaning of 29 C.FR. §2510.3-
101(b}2); (B) less than twenty-five percent (25%) of each outstanding class of equity
interests in Mortgagor are held by "benefit plan investors” within the meaning of 29
C.FR. §2510.3-101(f)(2); or (C) Mortgagor qualifies as an "operating company", a
"venture capital operating company” or a "real estate operating company” within the
meaning of 29 CF.R. §2510.3-101(c), (d) or (e).

(iif)  Mortgagor will not sell, assign or transfer the Mortgaged
Property, or any portion thereof or interest therein, to any transferee that does not execute
and deliver to Mortgagee its written assumption of the obligations of this covenant.

(iv)  Mortgagor further covenants and agrees to protect, defend,
indetnnify and hold Mortgagee harmless from and against all loss, cost, damage and
expense_f{including without limitation, all reasonable attorneys' fees and excise taxes,
costs of ceriecting any prohibited transaction or obtaining an appropriate exemption) that
Mortgagee may incur as a result of Mortgagor's breach of this covenant. This covenant
and indemnity shall survive the extinguishment of the lien of this Mortgage by
foreclosure or action i lieu thereof; furthermore, the foregoing indemnity shall supersede
any limitations on Mortzagor's liability under any of the Loan Documents.

(b) The Loan Docrments contain the entire agreement between Mortgagor
and Mortgagee relating to or connected with the Loan. Any other agreements relating to or
connected with the Loan not expressly set foith in the Loan Documents are null and void and
superseded in their entirety by the provisions ¢t fae Loan Documents.

(c) Mortgagor represents and- warrants to Mortgagee that there has not
been committed by Mortgagor or any other persen’in occupancy of or involved with the
operation or use of the Mortgaged Property any act or omission affording the federal government
or any state or local government the right of forfeiture as agaipst the Mortgaged Property or any
part thereof or any monies paid in performance of Mortgagor's-Ghiigations under the Note or
under any of the other Loan Documents. Mortgagor hereby covenants and agrees not to commit,
permit or suffer to exist any act, omission or circumstance affording ‘sich right of forfeiture. In
furtherance thereof, Mortgagor hereby indemnifies Mortgagee and agrces .o defend and hold
Mortgagee harmless from and against any loss, damage or injury by reasonottte breach of the
covenants and agreements or the representations and warranties set forth in this paragraph.
Without limiting the generality of the foregoing, the filing of formal charges or the
commencement of proceedings against Mortgagor or all or any part of the Mortgaged Property
under any federal or state law for which forfeiture of the Mortgaged Property or any part thereof
or of any monies paid in performance of Mortgagor's obligations under the Loan Documents is a
potential result, shall, at the election of Mortgagee, constitute an Event of Default hereunder
without notice or opportunity to cure.

(d) Mortgagor acknowledges that, with respect to the Loan, Mortgagor is
relying solely on its own judgment and advisors in entering into the Loan without relying in any
manner on any statements, representations or recommendations of Mortgagee or any parent,
subsidiary or affiliate of Mortgagee. Mortgagor acknowledges that Mortgagee engages in the
business of real estate financings and other real estate transactions and investments which may
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be viewed as adverse to or competitive with the business of the Mortgagor or its affiliates.

Mortgagor acknowledges that it is represented by competent counsel and has consulted counsel
before executing the Loan Documents,

(e) Mortgagor covenants and agrees to pay Mortgagee upon receipt of
written notice from Mortgagee, all reasonable costs and expenses (including, without limitation,
reasonable attorneys' fees and disbursements and the costs and expenses of any title insurance
company, appraisers, engineers or surveyors) incurred by Mortgagee in connection with (i) the
preparation, negotiation, execution and delivery of this Mortgage and the other Loan Documents:
(ii) Mortgagor's performance of and compliance with Mortgagor's respective agreements and
covenan's vontained in this Mortgage and the other Loan Documents on its part to be performed
or complies-with after the date hereof; (iii) Mortgagee's performance and compliance with all
agreements ‘ard.conditions contained in this Mortgage and the other Loan Documents on its part
to be perforned ar complied with after the date hereof; (iv) the negotiation, preparation,
exccution, delivery” »nd administration of any consents, amendments, waivers or other
modifications to this'Mertgage and the other Loan Documents; (v) the filing and recording fees
and expenses, title insurariCe fees and expenses, and other similar expenses incurred in creating
and perfecting the lien in favor of Mortgagee pursuant to this Mortgage and the other Loan
Documents; and (vi) the enforcement by Mortgagee of any right and/or remedies of Mortgagee
under this Mortgage or under any Of .he other Loan Documents.

(f) This Mortgage: shall be governed by and construed in accordance with
the laws of the State in which the Premises are located and the applicable laws of the United
States of America. This Mortgage has been iegotiated by parties knowledgeable in the matters
contained herein, with the advice of counsel, and15to be construed and interpreted in absolute
parity, and shall not be construed or interpreted against any party by reason of such party's
preparation of the initial or any subsequent draft of the/oan Documents or this Mortgage.

(2) This Mortgage may be executed it *wn or more counterparts, each of
which shall constitute an original but all of which together shaiiCorstitute but one and the same
nstrument.

(h) Mortgagor represents to Mortgagee that: (i) Mortgagor has not dealt
with any broker in connection with the Loan other than PH Capital ("Broker™V: (ii) Mortgagor
agrees to pay any and all amounts owed by Mortgagor to Broker in connectioq with the Loan;
(ii1) in the event the Mortgagor has engaged any brokers other than Broker, Mortgagor agrees to
pay any and all amounts, including all commissions and other similar fees, owing to said
brokers; and (iv) Mortgagor agrees to indemnify and defend Mortgagee from and against all
costs and expenses incurred by Mortgagee as a result of a breach of any of the foregoing.
Mortgagor acknowledges that Mortgagee may pay additional compensation, fees or other
payments ("Fees") to PH Capital and/or other brokers, finders, correspondents or other parties
(collectively, "Referrer") related to the origination, sale and/or securitization of the Loan, in
addition to any other payments due from Mortgagor and that Mortgagor has had an opportunity
to discuss the specifics of any such payments with Referrer as Mortgagor deemed necessary.
Such Fees may include direct, one-time payments, payments based on volume of referrals, profit-
sharing payments, and/or an ongoing financial interest in the Loan, however in no event shall
such Fees with respect to the Loan exceed 1% of the original principal balance of the Loan. In
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addition, the Referrer may act as a sub-servicer for the Loan and receive additional fees relating
to that activity and Mortgagor consents to Referrer acting as sub-servicer for the Loan.
Mortgagor acknowledges and agrees that: (1) the payment of such Fees may create a potential
conflict of interest for the Referrer in its relationship with Mortgagor and Mortgagee is not
responsible for any recommendation, services (sub-servicing or otherwise } or advice given to
Mortgagor by the Referrer, (2) no fiduciary or other special relationship exists or shall exist
between Mortgagor and Mortgagee; and (3) Mortgagor has independently determined to proceed
with the Loan because the Loan from Mortgagee 1s in its best interest and not because of any fee
Mortgagee may have paid to Referrer. Nothing herein, whether expressed or implied, 1s intended
to confer any rights or remedies upon any other person and shall not create any third party
beneficiary) rights whatsoever. Mortgagor acknowledges its agreement and consent to the
foregoing by initialing here __| <

46 _Limitation on Mortgagor's Liability. Anything contained in this Mortgage to
the contrary notwitbsianding, the liability of Mortgagor for the Debt and for the performance of
all other agreements; covenants and obligations contained herein and in the Loan Documents
shall be limited as set forth'ta Paragraph 11 of the Note.

47. Defeasance.

(a) Provided ro Zvent of Default has occurred and is continuing, at any
time after the date which (1) is two years after the "startup day,” within the meaning of Section
860G(a)(9) of the Internal Revenue Cod: of 1986, as amended from time to time or any
successor statute (the "Code"), of a "real cstate mortgage investment conduit,” within the
meaning of Section 860D of the Code, that hoids'the Note or (1) is three years after the date
hereof, whichever shall first occur, and before th< iMaturity Date (as defined in the Note),
Mortgagor may cause the release of the Mortgaged Preperty from the lien of this Mortgage and
the other Loan Documents upon the satisfaction of the foll¢wirg conditions:

(i) not less than thirty (30) days mrior written notice shall be
given to Mortgagee specifying a dite {the "Release Date") on
which the Defeasance Collateral (as herzinafter defined) is to be
delivered, such Release Date only to occurion a Payment Date (as
defined in the Note),

(i)  all accrued and unpaid interest and all other suis due under
the Note and under the other Loan Documents up to the Release
Date, including, without limitation, all costs and expenses incurred
by Mortgagee or its agents in connection with such release
(including, without limitation, the fees and expenses incurred by
attorneys and accountants in connection with the review of the
proposed Defeasance Collateral and the preparation of the
Defeasance Security Agreement (as hereinafter defined) and
related documentation), shall be paid in full on or prior to the
Release Date; and
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(i)  Mortgagor shall deliver to Mortgagee on or prior to the
Release Date:

(A)  an amount equal to that which is sufficient to purchase
direct, non-callable obligations of the United States of America
(which must be government securities within the meaning of
Treasury regulations section 1.860G-2(a)(8)(i)) that provide for
payments (1) on or prior to, but as close as possible to, all
successive scheduled Payment Dates after the Release Date
through the Maturity Date, and (2) in amounts equal to or greater
than the Monthly Debt Service Payment Amount required under
the Note through the Maturity Date together with payment in full
of the unpaid principal balance of the Note as of the Maturity Date
(the "Defeasance Collateral"), each of which shall be duly
endorsed by the holder thereof as directed by Mortgagee or
accompanied by a written instrument of transfer in form and
substance wholly satisfactory to Mortgagee (including, without
limitation, such instruments as may be required by the depository
institation  holding such securities to effectuate book-entry
transters and pledges through the book-entry facilities of such
mstituiiei¥in order to create a first priority security interest therein
in favor cf the Mortgagee in conformity with all applicable state
and federal luws governing granting of such security interests;

(B) a pledge and security agreement, in form and substance
satisfactory to Mortgagee in its sole discretion, creating a first
priority security interest/ii favor of Mortgagee in the Defeasance
Collateral (the "Defeasancc Sccurity Agreement"), which shall
provide, among other things.<that any excess received by
Mortgagee from the Defeasance” Collateral over the amounts
payable by Mortgagor hereunder shall he refunded to Mortgagor
promptly after each Payment Date;

(C) a certificate of Mortgagor certifying fthat all of the
requirements set forth in this Paragraph 47 have brer satisfied;

(D)  an opinion of counsel for Mortgagor in form and substance
and delivered by counsel satisfactory to Mortgagee in its sole
discretion stating, among other things, that (1) Mortgagee has a
perfected first priority security interest in the Defeasance Collateral
and that the Defeasance Security Agreement is enforceable against
Mortgagor in accordance with its terms; and (2) that any REMIC
Trust formed pursuant to a Securitization will not fail to maintain
1ts status as a "real estate mortgage investment conduit” within the
meaning of Section 860D of the Code as a result of such
defeasance;
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(E)  Mortgagor shall deliver evidence in writing from the
applicable Rating Agencies to the effect that the collateral
substitution will not result in a downgrading, withdrawal or
qualification of the respective ratings in effect immediately prior to
such defeasance event for any securities issued in connection with
the Securitization which are then outstanding;

(F)  a certificate from a firm of independent public accountants
acceptable to Mortgagee certifying that the Defeasance Collateral
18 sufficient to satisfy the provisions of subparagraph A above; and

(G) such other certificates, documents or instruments as
Mortgagee may reasonably require.

In' connection with the conditions set forth in subparagraph (a)(iii) above,
Mortgagor hereby appcints Mortgagee as its agent and attorney in fact for the purpose of using
the amounts delivercd pursuant to Paragraph 47(a)(iii)A) above to purchase the Defeasance
Collateral.

(b) Upon-compliance with the requirements of this paragraph, the
Mortgaged Property shall be released from the lien of this Mortgage and the other Loan
Documents, and the Defeasance Collatc al shall constitute the only collateral which shall secure
the Note and all other obligations under the Lioan Documents. Mortgagee will, at Mortgagor's
expense, execute and deliver any agreements feasonably requested by Mortgagor to release the
lien of this Mortgage from the Mortgaged Prcperty. Mortgagor, pursuant to the Defeasance
Security Agreement, shall authorize and direct inz¢ the payments received from Defeasance
Collateral be made directly to Mortgagee and appliea th-satisfy the obligations of the Mortgagor
under the Note, including payment in full of the unpaid principal balance of the Note as of the
Maturity Date. Mortgagor agrees to bear and shall pay or reimburse Mortgagee on demand for
all costs and expenses (including, without limitation, +easonable attorneys' fees and
disbursements) incurred by Mortgagee and/or Mortgagee's Service: aind/or agents in connection
with any defeasance or proposed or attempted defeasance under this Pacagraph 47.

(c) Upon the release of the Mortgaged Property in accardance with this
paragraph, Mortgagor may, or at option of Mortgagee shall, assign all its obligaiions under the
Note, together with the pledged Defeasance Collateral, to a successor entity esignated by
Mortgagor and approved by Mortgagee in its sole discretion. Such successor entity shall execute
an assumption agreement in form and substance satisfactory to Mortgagee in its sole discretion
pursuant to which it shall assume Mortgagor's obligations under the Note and the Defeasance
Security Agreement. As conditions to such assignment and assumption, Mortgagor shall (i)
deliver to Mortgagee an opinion of counsel in form and substance and delivered by counsel
satisfactory to Mortgagee in its sole discretion stating, among other things, that such assumption
agreement is enforceable against Mortgagor and such successor entity in accordance with its
terms and that the Note, the Defeasance Security Agreement and the other Loan Documents, as
so assumed, are enforceable against such successor entity in accordance with their respective
terms, and (i) pay all actual costs and expenses incurred by Mortgagee or its agents in
connection with such assignment and assumption (including, without limitation, the review of

9904727.20
59



0521627070 Page: 64 of 89

UNOFFICIAL COPY

the proposed transferee and the preparation of the assumption agreement and related
documentation).  Upon such assumption, Mortgagor shall be relieved of its obligations
hereunder, under the other Loan Documents and under the Defeasance Security Agreement other
than those obligations which are specifically intended to survive the termination, satisfaction or
assignment of this Mortgage or the exercise of Mortgagee's rights and remedies hereunder.

(d) Upon the release of the Mortgaged Property in accordance with this
paragraph, Mortgagor shall have no further right to prepay the Note pursuant to the other
provisions of this paragraph or otherwise. In connection with the conditions set forth in
Paragraph (a)(iii)(A) above, Mortgagor hereby appoints Mortgagee as its agent and attorney-in-
fact for {he purpose of purchasing the Defeasance Collateral with funds provided by the
Mortgagor, -Mortgagor shall pay any and all expenses incurred in the purchase of the Defeasance
Collateral ard any revenue, documentary stamp or intangible taxes or any other tax or charge due
in connection-witn.the transfer of the Note or otherwise required to accomplish the agreements of
this paragraph.

43. Yicld Maintenance. In the event of an Unscheduled Loan Prepayment (as
defined below) where Morigagor is required, pursuant to the provisions of Paragraph 3(c)(ii),
Paragraph 8(d) or Paragraph 73()), to pay a Proportionate Yield Maintenance Premium, the
following terms shall have the foilowing meanings:

(a) "Proportionai Yield Maintenance Premium” shall mean the product of
(a) the Yield Maintenance Premium multipiied by (b) the Prepayment Percentage.

(b) "Yield Maintenance ‘Premium” shall mean, with respect to any
Unscheduled Loan Prepayment (as defined below).can amount which, when added to the
outstanding principal balance of the Note immedistsly prior to such Unscheduled Loan
Prepayment, would be sufficient to purchase direct non-czilatle obligations of the United States
of America which provide payments (a) on or prior to, but asclose as possible to, all successive
scheduled payment dates under the Note through the Maturity Dsie-and (b) in amounts equal to
the Monthly Debt Service Payment Amount required under the Ncte through the Maturity Date
together with the outstanding principal balance of the Note as of the Maturity Date. In no event
shall the Yield Maintenance Premium be less than zero.

(c) "Prepayment Percentage” shall mean, with respect te 21y Unscheduled
Loan Prepayment, the percentage of the then current outstanding principal balanCe of the Note
that is being prepaid.

(d) "Unscheduled Loan Prepayment” shall mean any principal prepayment
of the Note prior to the Maturity Date other than the portion of each Monthly Debt Service
Payment Amount (as defined in the Note) which comprises a principal payment. An
Unscheduled Loan Prepayment shall include, without limitation, (i) a paydown of the Loan (in
whole or in part) prior to the Maturity Date as a result of an Insured Casualty pursuant to
Paragraph 3(c)(i1) of this Mortgage if an Event of Default, has occurred and is continuing (but
not otherwise), (ii) a paydown of the Loan (in whole or in part) prior to the Maturity Date as a
result of a Condemnation pursuant to Paragraph 8(d) of this Mortgage if an Event of Default has
occurred and is continuing (but not otherwise) and (iii) a paydown of the Loan (in whole or in
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part) in connection with the exercise by Mortgagee of any of its remedies under this Mortgage
upon the occurrence of an Event of Default, including, without limitation, a foreclosure sale of
the Mortgaged Property.

49. Cash Management Agreement. On or before the date hereof, Mortgagor
covenants and agrees at Mortgagor's sole cost and expense to enter into one or more servicing
account agreements, lockbox servicing agreements and/or cash management agreements
acceptable to Mortgagee among Mortgagor, Manager, (as defined below) Mortgagee and, as
applicable, one or more financial institutions (together with any modification, amendment,
substitution or replacement thereof, hereinafter collectively referred to as the "Cash Management
Agreemsnt”?). The Cash Management Agreement shall provide, among other things (1) when and
in what pzamner all Rents and other sums collected from, or arising with respect to, the
Mortgaged Pronerty shall be deposited directly into a clearing account established in connection
with such Cash-Vianagement Agreement, and (i) the order and priority of the application of such
funds.

50. Intenticaially Omitted.

51. Sale of Notes and Securitization.

At the request of the ho'der of the Note and, to the extent not already required to
be provided by Mortgagor under this Morigage, Mortgagor shall use reasonable efforts to satisfy
the market standards to which the holde! of the Note customarily adheres or which may be
reasonably required in the marketplace or by the Rating Agencies in connection with the sale of
the Note or participation therein or the first-successful securitization (such sale and/or
securitization, the "Secondary Market Transaction” o1 Securitization”) of rated single or multi-
class securities (the "Securities") secured by or evidenzing ownership interests in the Note and
this Mortgage, including, without limitation, to:

(a) (i) provide such financial and other wiformation with respect to the
Mortgaged Property, the Mortgagor and the Manager, (ii) provide budgets relating to the
Mortgaged Property, (iii) perform or permit or cause to be performed or permitted such site
inspection, appraisals, market studies, environmental reviews and reports (Phase I's and, if
appropriate, Phase II's), engineering reports and other due diligence mvastigations of the
Mortgaged Property, as may be reasonably requested by the holder of the Nsic or the Rating
Agencies or as may be necessary or appropriate in connection with the Secondary Market
Transaction, (iii) provide the trust agreement of the Sole Member and (iv) make such
representations and warranties as of the closing date of the Secondary Market Transaction with
respect to the Mortgaged Property, Mortgagor, and the Loan Documents as are customarily
provided in securitization transactions and as may be reasonably requested by the holder of the
Note or the Rating Agencies and consistent with the facts covered by such representations and
warranties as they exist on the date thereof, including the representations and warranties made in
the Loan Documents (collectively together with any information regarding Mortgagor or the
Mortgaged Property delivered to or obtained by Mortgagee in connection with the origination of
the Loan or pursuant to this Mortgage, the "Provided Information"), together, if customary, with
appropriate verification and/or consents of the Provided Information through letters of auditors
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or opinions of counsel of independent attorneys acceptable to the Mortgagee and the Rating
Agencies;

(b) at Mortgagor's reasonable expense, cause counsel to render opinions,
which may be relied upon by the holder of the Note, the Rating Agencies and their respective
counsel, agents and representatives, as to non-consolidation, fraudulent conveyance, true sale,
state law opinion with respect to substantive consolidation, or any other opinion customary in
securitization transactions with respect to the Mortgaged Property and Mortgagor and its
affiliates, which counsel and opinions shall be reasonably satisfactory to the holder of the Note
and the Rating Agencies;

(¢) execute such amendments to the Loan Documents and organizational
documents, enier into a lockbox or similar arrangement with respect to the Rents and establish
and fund such reserve funds (including, without limitation, reserve funds for deferred
maintenance and capital improvements) as may be requested by the holder of the Note or the
Rating Agencies or Otherwise to effect the Secondary Market Transaction; provided, however,
that the Mortgagor shall.wiot be required to modify or amend any Loan Document if such
modification or amendment would (i) change the interest rate, the stated maturity or the
amortization of principal set folth in the Note, (i} modify or amend any other material economic
term of the Loan, or (iii} modify/Mortgagor's rights and obligations in such a manner so as to
materially decrease its rights or materiaily increase its obligations under this Mortgage or the
other Loan Documents; and

(d) if requested by Mcrtgagee, Mortgagor shall provide Mortgagee with
summaries of the following financial statem¢nts.(all references to Regulation S-X in this
Paragraph 51(d) referring to Regulation S-X of the Séearities Act):

(A)  As of the date herect, & balance sheet with respect to the
Mortgaged Property for the two most récent fiscal years, meeting the
requirements of Section 210.3-01 of Regulatica S, and statements of income
and statements of cash flows with respect to the Proverty for the three most recent
fiscal years, meeting the requirements of Section 210.3-02 of Regulation S-X,
and, to the extent that such balance sheet is more than 135 days old as of the date
hereof, interim financial statements of the Mortgaged Prorcity meeting the
requirements of Section 210.3-01 and 210.3-02 of Regulatior 5-X (all of such
financial statements, collectively, the "Standard Statements"); providad, however,
that if the Mortgaged Property would be deemed to constitute a business and not
real estate under Regulation S-X that has been acquired by Mortgagor from an
unaffiliated third party, as to which the other conditions set forth in Section 210.3-
05 of Regulation S-X for provision of financial statements in accordance with
such Section have been met, at Mortgagee's election in lieu of or in addition to the
Standard Statements otherwise required by this Paragraph 51, Mortgagor shall
instead provide the financial statements required by such Section 210.3-05 of
Regulation S-X ("Acquired Property Statements").

(B)  Not later than thirty (30) days after the end of each fiscal
quarter following the date hereof, a balance sheet of the Mortgaged Property as of
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the end of such fiscal quarter, meeting the requirements of Section 210.3-01 of
Regulation S-X, and statements of income and statements of cash flows of the
Mortgaged Property for the period commencing on the day following the last day
of the most recent fiscal year and ending on the date of such balance sheet and for
the corresponding period of the most recent fiscal year, meeting the requirements
of Section 210.3-02 of Regulation S-X (provided, that if for such corresponding
period of the most recent fiscal year acquired property statements were permitted
to be provided hereunder pursuant to paragraph (i) above, Borrower shall instead
provide acquired property statements for such corresponding period). If requested
by Mortgagee, Mortgagor shall also provide "summarized financial information,”
as defined in Section 210.1-02(bb) of Regulation S-X, with respect to such
quarterly financial statements.

(C)  Not later than sixty (60} days after the end of each fiscal
year {ollowing the date hereof, a balance sheet of the Mortgaged Property as of
the eiid of such fiscal year, meeting the requirements of Section 210.3-01 of
Regulation3:X, and statements of income and statements of cash flows of the
Mortgaged Pioperty for such fiscal year, meeting the requirements of Section
210.3-02 of Regulation S-X. If requested by Mortgagee, Mortgagor shall provide
summarized finarcizl information with respect to such annual financial
statements.

(D)  Upon ten (10) Business Days after notice from Mortgagee
in connection with the Securit’zation of the Loan, such additional financial
statements, such that, as of the date’(zach a "Disclosure Document Date") of each
Disclosure Document, Mortgagor -shall have provided Mortgagee with all
financial statements as described above; provided that the fiscal year and interim
periods for which such financial statementt shal! be provided shall be determined
as of such Disclosure Document Date.

(E)  In the event Mortgagee dete mines, in connection with a
Securitization, that the financial statements required-in order to comply with
Regulation S-X or any Legal Requirements are other than as rrovided herein, then
notwithstanding the provisions of this Paragraph 51(d), Moitgagee may request,
and Mortgagor shall promptly provide, such combination of zcquired property
statements. and/or standard statements as may be necessary for such compliance.

(F)  Any other or additional financial statements, or financial,
statistical or operating information, as shall be required pursuant to Regulation S-
X or other Legal Requirements in connection with any Disclosure Document or
any filing under or pursuant to the Exchange Act in connection with or relating to
a Securitization (hereinafter an "Exchange Act Filing") or as shall otherwise be
requested by Mortgagee to meet disclosure, rating agency or marketing
requirements.
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All reasonable third party costs and expenses incurred by Mortgagor in
connection with Mortgagor's complying with requests made under this Section 51 shall be paid
by the Mortgagor.

In the event that the provisions of this Mortgage or any Loan Documents require
the receipt of written confirmation from each Rating Agency with respect to the ratings on the
Securities, or, in accordance with the terms of the transaction documents relating to a Secondary
Market Transaction, such a rating confirmation is required in order for the consent of the
Mortgagee to be given, the Mortgagor shall pay all of the reasonable costs and expenses of the
Mortgagee, Servicer and each Rating Agency in connection therewith, and, if applicable, shall
pay any fees imposed by any Rating Agency as a condition to the delivery of such confirmation.

52. Securitization Indemnification.

(a) Mortgagor understands and agrees that certain of the Provided
Information and-tr< financial reports delivered to Mortgagee hereunder (collectively, the
"Required Records"y may be included in disclosure documents in connection with the Secondary
Market Transaction, including, without limitation, a prospectus, prospectus supplement or
private placement memoranaum (each, a "Disclosure Document™) and may also be included mn
filings with the Securities and (Exchange Commission pursuant to the Securities Act of 1933, as
amended (the "Securities Act”), or the Securities Exchange Act of 1934, as amended (the
"Exchange Act™), or provided or rhaue”available to investors or prospective investors in the
Securities, the Rating Agencies, and service providers relating to the Secondary Market
Transaction. In the event that the Disclostre Document is required to be revised prior to the sale
of all Securities, the Mortgagor will cooperate. with the holder of the Note in updating the
Disclosure Document by providing all curreni-ipfarmation necessary to keep the Disclosure
Document accurate and complete in all respects.

(b) Mortgagor agrees to (i) indemnity Mortgagee (and for purposes of this
Paragraph 52, Mortgagee hereunder shall include its officers nud directors), the affiliate of each
person or entity (the "Depositor”) that has filed the regisiratien statement relating to the
Securitization (the "Registration Statement"), each of its directors, each of its officers who have
signed the Registration Statement and each person or entity who conirols.the Depositor within
the meaning of Section 15 of the Securities Act or Section 20 of the Exchange Act (collectively,
the "Depositor Group") and each person or entity that acts as an underwriier and/or placement
agent with respect to the Securities and each of their respective directors and each person who
controls any such underwriter within the meaning of Section 15 of the Securities Act and Section
20 of the Exchange Act (collectively, the "Underwriter Group") for any losses, claims, damages
or liabilities (the "Liabilities”) to which Mortgagee, the Depositor, the Depositor Group, or the
Underwriter Group may become subject insofar as the Liabilities arise out of or are based upon
any untrue statement or alleged untrue statement of any material fact contained in the Provided
Information or Required Records upon the omission or alleged omission to state in the Provided
Information or Required Records a material fact required to be stated in the Provided
Information or Required Records in order to make the statements in the Provided Information or
Required Records, in light of the circumstances under which they were made not misleading and
(ii) reimburse Mortgagee, the Depositor, the Depositor Group, or the Underwriter Group for any
reasonable legal or other expenses reasonably incurred by Mortgagee, the Depositor, the
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Depositor Group, or the Underwriter Group in connection with defending or investigating the
Liabilities.

(c) Promptly after receipt by an indemnified party under this Paragraph 52
of notice of the commencement of any action, such indemnified party will, if a claim in respect
thereof is to be made against the indemnifying party under this Paragraph 52, notify the
indemnifying party in writing of the commencement thereof, but the omission to so notify the
indemnifying party will not relieve the indemnifying party from any liability which the
indemnifying party may have to any indemnified party hereunder except to the extent that failure
to notify causes prejudice to the indemnifying party. In the event that any action 1s brought
against sny indemnified party, and it notifies the indemnifying party of the commencement
thereof, the“indemnifying party will be entitled, jointly with any other indemnifying party, to
participate therein and, to the extent that it (or they) may elect by written notice delivered to the
indemnified partv-promptly after receiving the aforesaid notice from such indemnified party, to
assume the defenise/thereof with counsel satisfactory to such indemnified party. After notice
from the indemnifyinz party to such indemnified party under this Paragraph 52 that such
indemnifying party is assuming the defense of the action, the indemnifying party shall not be
liable for any legal or owpcr expenses subsequently incurred by such indemnified party in
connection with the defense thereof other than reasonable costs of investigation; provided,
however, that if the defendants 11 7ny such action include both the indemnified party and the
indemnifying party and the indemnitied party shall have reasonably concluded that there are any
legal defenses available to it and/or other indemnified parties that are different from or additional
to those available to the indemnifying party, the indemnified party or parties shall have the right
to select separate counsel to assert such legal deienses and to otherwise participate in the defense
of such action on behalf of such indemnified paity ‘o parties. The indemnifying party shall not
be liable for the expenses of more than one separaie’counsel unless an indemnified party shall
have reasonably concluded that there may be legal defcnses.available to it that are different from
or additional to those available to another indemnified parly.

(d) In order to provide for just and equitabie Contribution in circumstances
in which the indemnity agreement provided for in Paragraph 52(b) or (<) is for any reason held to
be unenforceable by an indemnified party in respect of any losses, ciaims, damages or liabilities
(or action in respect thereof) referred to therein which would otherwise be indemnifiable under
Paragraph 52(b) or (c), the indemnifying party shall contribute to the amouiitpaid or payable by
the indemnified party as a result of such losses, claims, damages or liabiii‘ies (or action in
respect thereof); provided, however, that no person guilty of fraudulent misrepresentation (within
the meaning of Section 11(f) of the Securities Act) shall be entitled to contribution from any
person who was not guilty of such fraudulent misrepresentation. In determining the amount of
contribution to which the respective parties are entitled, the following factors shall be
considered: (i) the Depositor's and Mortgagor's relative knowledge and access to information
concerning the matter with respect to which claim was asserted; (ii) the opportunity to correct
and prevent any statement or omission; and (iii} any other equitable considerations appropriate in
the circumstances. Mortgagee and Mortgagor hereby agree that it would not be equitable if the
amount of such contribution were determined by pro rata or per capita allocation.
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(e) The liabilities and obligations of both Mortgagor and Mortgagee under
this Paragraph 52 shall survive the termination of this Mortgage and the satisfaction and
discharge of the Debt.

53. Servicer. At the option of Mortgagee, the Loan may be serviced by a
servicer/trustee {(the "Servicer") selected by Mortgagee and Mortgagee may delegate all or any
portion of its responsibilities under this Mortgage and the other Loan Documents to the Servicer
pursuant to a servicing agreement (the "Servicing Agreement") between Mortgagee and Servicer.
Mortgagor shall be responsible for any reasonable set-up fees or any other initial costs relating to
or arising under the Servicing Agreement.

54. Management of the Mortgaged Property. Mortgagor shall maintain the
Managemert /igreement, or any subsequent agreement relating to the operation and management
of the Mortgaged Property approved by Mortgagee, in full force and effect and timely perform
all of Mortgagor's shligations thereunder and enforce performance of all obligations of the
Manager thereunder, and not permit the termination or amendment of such Management
Agreement, or any subsequent agreement relating to the operation and management of the
Mortgaged Property approvea by Mortgagee, unless the prior written consent of Mortgagee is
first obtained. Upon the occuirence of an Event of Default, Mortgagor at Mortgagee's request
made at any time while such fveat of Default continues, shall terminate the Management
Agreement, or any subsequent agiee:pent relating to the operation and management of the
Mortgaged Property approved by Mortgagee and replace the Manager with a manager approved
by Mortgagee. All references in this Mcrtgage and in the Loan Documents to "Debt Service
Coverage Ratio" shall mean the debt service coverage ratio of the Mortgaged Property calculated
by Mortgagee in its sole discretion by dividing the underwritten net cash flow of the Mortgaged
Property (as determined by Mortgagee in its sole disczction based upon Mortgagee's then current
underwriting standards and practices) by the actual 2zuival principal and interest payable under
the Note.

35. Severance Documentation. Mortgagee shali have the right, at any time
(whether prior to or after any sale, participation or Securitizatior. ot.all or any portion of the
Loan), to modify the Loan in order to create one or more senior and-subordinate notes (i.e., an
A/B or A/B/C structure} and/or one or more additional components of the Note or Notes, reduce
the number of components of the Note or Notes, revise the interest rate <oz each component,
reallocate the principal balances of the Notes and/or the components, incredas: or decrease the
monthly debt service payments for each component or eliminate the component structure and/or
the multiple note structure of the Loan (including the elimination of the related allocations of
principal and interest payments), provided that the outstanding principal balance of all
components immediately after the effective date of such modification equals the outstanding
principal balance immediately prior to such medification and the weighted average of the interest
rates for all components immediately after the effective date of such modification equals the
interest rate of the original Note immediately prior to such medification. At Mortgagee's
election, each note comprising the Loan may be subject to one or more Securitizations.
Mortgagee shall have the right to modify the Note and/or Notes and any components in
accordance with this Paragraph 55 and, provided that such modification shall comply with the
terms of this Paragraph 55, it shall become immediately effective. If requesied by Mortgagee,
Mortgagor shall promptly execute an amendment to the Loan Documents to evidence any such
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modification provided any such changes/maodifications required under this Paragraph 55 do not
increase Mortgagor's obligations or reduce Mortgagor's rights other than in a de minimus amount
and provided Mortgagor shall incur no material cost in connection with same.

56. Further Representations, Warranties, Covenants and Agreements of Mortgagor
as to the CC&R. Mortgagor hereby represents and warrants that:

{a) The CC&R is a valid and subsisting declaration of easements, covenants,
restrictions and obligations and is in full force and effect in accordance with the respective terms
thereof and has not been modified or amended.

(b) In the event of a conflict or inconsistency between the terms of this
Mortgage cencerning the use and adjustment of insurance proceeds in the event of damage to the
Premises, the improvements and/or the Equipment, or the terms of this Mortgage concerning the
use and adjustmient-of awards from condemnation or taking of the Premises and/or the
Improvements, and the'terms of the CC&R, and the powers and authority of the owners of the
Building thereunder, regarding the same, the terms and provisions of the CC&R will control. In
the event of damage or destiuction to, or condemnation or taking of, all or any part of the
Building which requires a vote ot the owners of the Building to repair and restore the Building,
Mortgagor hereby assigns to Moitgazee Mortgagor's full right and power to vote in such matters
and hereby irrevocably appoints Morigagee as Mortgagor's attorney-in-fact coupled with an
interest to cast Mortgagor's vote in su*h matters as Mortgagee deems appropriate in its sole
judgment,

(c) Except as disclosed in Connection with the Loan Documents, all amounts
required to be paid by Mortgagor or, to its knowledge, sny prior owner of the Mortgaged Property
under the CC&R have been paid, to the extent that they 2re payable on or prior to the date hereof.
To Mortgagor's knowledge, all of the terms, conditions and agreements contained in the CC&R
which are to be performed by Mortgagor or any prior owner of the Mortgaged Property prior to the
date hereof have been performed.

(d) Neither Mortgagor, any affiliate of Morigagor, nor to Mortgagor's
knowledge, any prior owner of the Mortgaged Property or any affiliate o/ any prior owner of the
Mortgaged Property has delivered or received any notice of default under tieCC&R. Neither
Mortgagor nor, to its knowledge, any prior owner of the Mortgaged Property is iz 4cfault under any
of the terms of the CC&R and there is no event which, with the passage of time cr.the giving of
notice or both, would constitute a default under the CC&R.

(e) To Mortgagor's knowledge, no other party subject to or bound by the
terms of the CC&R is in default under any of the terms of the CC&R on its part to be observed or
performed, and, to Mortgagor's knowledge, there is no event which, with the passage of time or the
giving of notice or both, would constitute such a default under the CC&R.

(f) Mortgagor has delivered to Mortgagee true, complete and correct copies
of the CC&R.

(g) Mortgagor will pay when due and payable all amounts due and
payable under the CC&R.
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(h) Mortgagor will perform and observe all of the terms, covenants and
conditions required to be performed and observed by Mortgagor under the CC&R, and will do all
things necessary to preserve and to keep unimpaired its rights under such documents. Mortgagor
will enforce the obligations of any other person subject to or bound by the CC&R to the end that
Mortgagor may enjoy all of the rights and privileges granted to it thereunder.

(1) Mortgagor will (1) promptly notify Mortgagee of its receipt of any
notice from any other party to the CC&R in connection with or in respect of the performance or
observance of any of the terms, covenants or conditions of the CC&R and (ii) promptly cause a
copy of any such notice received by Mortgagor from any such party to be delivered to
Mortgagce.

(J) Mortgagor will promptly notify Mortgagee in writing of any request
made by any-pa:ty to the CC&R for arbitration proceedings pursuant to the CC&R and of the
institution of any-arkitration proceedings, and will promptly deliver to Mortgagee a copy of the
determination of the arhitrators in each such arbitration proceeding,

(k) Moeitgagor, immediately upon obtaining knowledge of a breach by any
other person bound by or subjcct to the CC&R {(or by any receiver, trustee, custodian or other
party who succeeds to the rights ol such person) or any inability of any such person (or any such
receiver, trustee, custodian or othe: party) to perform under the terms and provisions of the
CC&R, will notify Mortgagee in writing of any such breach or inability. Mortgagor hereby
assigns to Mortgagee the proceeds of any claim that Mortgagor may have against the any such
person (or any such receiver, trustee, custodian or other party) for any such breach or inability.
Mortgagee shall have the sole right upon thefzilure of Mortgagor to do so to Mortgagee's
satisfaction, to proceed, upon at least ten (10) days’ prior written notice to Mortgagor, against
any such person (or such receiver, trustee, custodian or-other party) as if it were a party to the
CC&R in Mortgagor's name or in Mortgagee's name as/ agent for Mortgagor, and Mortgagor
agrees to cooperate with Mortgagee in such action and shall zascute and/or deliver any and all
documents reasonably required in furtherance of such action.” Mieitgagor shall, at its expense,
diligently prosecute any such proceedings, shall deliver to Mortgagee copies of all papers served
in connection therewith and shall consult and cooperate with Mortgzagee.and its attorneys and
agents in carrying on the defense of any such proceedings; provided, that ro settlement of any
such proceeding shall be made by Mortgagor without Mortgagee's consent.

{1) Mortgagor will not, without the prior written consent c¢ Mortgagee in
cach instance (which consent may be withheld in Mortgagee's sole and absolute discretion), (i)
terminate, cancel, modify, amend, supplement or surrender, or suffer or permit any termination,
cancellation, modification, supplementation or surrender of the CC&R, (i1) fail or refuse to take
timely and appropriate action to enforce its rights under the CC&R, (iii) consent to, approve or
permit, as provided in the CC&R, any action permitted or required to be taken by any person
bound by or subject to the CC&R, except those in the ordinary course of business, or (iv) take or
refuse to take any action permitted or required to be taken by Mortgagor under the CC&R,
except those in the ordinary course of business.

(m)Mortgagor will deliver to Mortgagee, simultaneously with any
delivery to any other person subject to or bound by the CC&R, copies of all notices, reports
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and/or certifications that Mortgagor delivers to the any such persons pursuant to or in connection
with the CC&R.

57. Provisions Applicable to Letter of Credit.

(a)  For all purposes of this Mortgage, the term "Satisfactory Letter of
Credit” shall mean a clean, irrevocable and unconditional letter of credit that satisfies all of the
provisions of this Paragraph 57.

(b)  The Satisfactory Letter of Credit shall be issued in favor of
Mortgages, its successors and/or assigns as Mortgagee, in the amount required by the applicable
provision of *his Mortgage, by (x) an issuer having a rating with respect thereto of "A" or better
by Standard & Poor's Rating Group ("S&P") or (y) such other issuer as shall be approved by
Mortgagee in its sglz and absolute discretion (the "Issuing Bank™).

“ The Satisfactory Letter of Credit shall be drawable (with partial
draws permitted) by Mortgagee solely upon the presentment to the Issuer of a sight draft,
demanding such payment, aidJ accompanying draw certificate in form satisfactory to Mortgagee.

(d) The-Satisfactory Letter of Credit shall have an initial expiration
date of at least one (1) year from the daie of delivery to Mortgagee and shall provide that it shall
be deemed automatically renewed, withgut amendment, for consecutive periods of one (1) year
each thereafter through the date which is forcy-Tive (45) days following the Maturity Date, unless
the Issuing Bank sends a notice (the "Non-Reliewz] Notice") to Mortgagee by certified mail, return
receipt requested, not less than thirty (30) days nor more than sixty (60) days prior to the
then-current expiration date of the Satisfactory Lettér of Credit, stating that the Issuing Bank has
elected not to renew the Satisfactory Letter of Credit. ‘Mortgagee shall have the right, at any time
following the receipt of a Non-Renewal Notice, to draw the il amount of the Satisfactory Letter
of Credit, by sight draft on the Issuing Bank, and shall thezeafier hold the cash proceeds of the
Satisfactory Letter of Credit pursuant to the applicable terms of this-Mortgage. Upon presentation
by Mortgagor to Mortgagee of a replacement Satisfactory Liiier of Credit meeting the
requirements of this Paragraph 57, Mortgagee shall reasonably promptly refund such cash proceeds
to Mortgagor. The Issuing Bank shall agrec with all drawers, endorsers and bona fide holders that
drafts drawn under and in compliance with the terms of the Satisfactory Leitet of Credit will be
duly honored upon presentation 1o the Issuing Bank (or its correspondent barik, on terms and
conditions no less favorable to Mortgagee than would apply to such a draft drawaon the Issuing
Bank) at an office location in New York, New York. The Satisfactory Letter of Credit shall be
issued subject to the International Standby Practices 1998 or the most recent revision thereof or
successor thereto which shall be in effect from time to time ("ISP 1998"), and, as to matters not
expressly covered by ISP 98, by the law of the State of New York (including, without limitation,
Article 5 of the New York Uniform Commercial Code, but excluding Section 5-102(4) thereof).

(e)  The Satisfactory Letter of Credit shall be in form and substance
satisfactory to Mortgagee in its sole but good faith discretion.

(H Upon any assignment of the Loan, Mortgagee (and any assignee or
transferee of the Loan) shail have the right to transfer the Satisfactory Letter of Credit to the
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assignee or transferee. If upon any such transfer of the Satisfactory Letter of Credit any fees or
charges shall be imposed, such fees or charges shall be payable solely by Mortgagor (and
Mortgagor shall pay the same within ten (10) business days after receipt of demand therefor), but
failure to pay such fees or charges shall not prevent ot impair any such assignment and the
Satisfactory Letter of Credit shall so provide. It shall constitute an Event of Default hereunder if
such fees are not paid within such ten (10) business days. Within ten (10) days after notice from
Mortgagee of any such anticipated assignment, Mortgagor, at its sole cost, shall arrange for the
transfer of the Satisfactory Letter of Credit, as designated by Mortgagee in the foregoing notice,
or 1o have the Letter of Credit amended to reflect the name of the assignee or transferee as
Mortgagee. thereunder, and thereafter Mortgagor shall look solely to the assignee or transferee
for the rewer. of the Satisfactory Letter of Credit.

(g)  Mortgagor hereby pledges to Mortgagee the Satisfactory Letter of
Credit and any preczeds thereof, as additional security for the payment of the Debt, including
without Jimitation 2!1 expenses (including reasonable attorneys' fees and costs), taxes, and all
(ransfer, recordings, tiling and other damages in connection with or incidental to the custody,
care, transfer or administraiion of the Satisfactory Letter of Credit or in any way relating to the
enforcement, protection or pieservation of the rights of remedies of Mortgagee pursuant to the
Satisfactory Letter of Credit.

PART II

SPECIAL STATE PROVISIONS

1. Illinois State Specific Provisicns.

(a) Pursuant to the provisions of 765 ILCS 5/31.5, the mere recordation of
this Mortgage entitles Mortgagee immediately to collect and ieceive Rents upon the occurrence
of an Event of Default, as defined in Paragraph 20 hereof; without first taking any acts of
enforcement under applicable Jaw, including providing notice-to Mortgagor, filing foreclosure
proceedings, or seeking the appointment of a receiver. Further, origagee's right to the Rents
does not depend on whether or not Mortgagee takes possession of th¢ Mortgaged Property as
permitted under Paragraph 23 hereof. In Mortgagee's sole discretion, Mortgagee may choose to
collect Rents either with or without taking possession of the Mortgaged Propenty.

(b) The powers of a receiver listed in 735 1LCS 5/15-1704 chall be added
to all the powers of a receiver listed in this Mortgage.

(¢) If any provision of this Mortgage is inconsistent with any applicable
provision of the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-1101, et seq. (the "Act™), the
provisions of the Act shall take precedence over the provisions of this Mortgage, but shall not
‘nvalidate or render unenforceable any other provision of this Mortgage that can fairly be
construed in a manner consistent with the Act.

(d) Without in any way limiting any of Mortgagee's rights, remedies,
powers and authorities under this Mortgage, and in addition to all of such rights, remedies,
powers, and authorities, the Mortgagee shall also have all rights, remedies, powers and
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authorities permitted to the holder of a mortgage under the Act, as the same may be amended
from time to time. If any provision of this Mortgage shall grant to Mortgagee any rights,
remedies, powers or authorities upon default of the Mortgagor which are more limited than what
would be vested in Mortgagee under the Act in the absence of said provision, Mortgagee shall
have what would be vested under the Act.

(¢) Without limitation, all expenses (including reasonable attorneys’ fees
and expenses) incurred by Mortgagee, to the extent reimbursable under 735 ILCS 5/15-1510,
5/15-1512, or any other provision of the Act, whether incurred before or after any judgment of
foreclosure, shall be added to the indebtedness secured by this Mortgage and included in the
judgmentof foreclosure.

(f) In no event shall the principal indebtedness secured hereby exceed two
(2) times the face/amount of the Note.

2. ILLINOIS STATUTORY WAIVERS. THE MORTGAGOR, ON BEHALF
OF ITSELF AND ALL.-PERSONS NOW OR HEREAFTER INTERESTED IN THE
MORTGAGED PROPERTY, VOLUNTARILY AND KNOWINGLY HEREBY
ACKNOWLEDGES THAT THE\TRANSACTION OF WHICH THIS MORTGAGE IS A
PART IS A TRANSACTION WIiCH DOES NOT INCLUDE EITHER AGRICULTURAL
REAL ESTATE (AS DEFINED IN THE ACT), OR RESIDENTIAL REAL ESTATE (AS
DEEINED IN THE ACT). THE MOR1GAGOR, ON ITS OWN BEHALF AND ON BEHALF
OF EACH AND EVERY PERSON ACQUIRING ANY INTEREST IN OR TITLE TO THE
MORTGAGED PROPERTY SUBSEQUENT)TO THE DATE OF THIS MORTGAGE,
HEREBY IRREVOCABLY WAIVES PURSUANT TO 735 ILCS 5/15-1601 OF THE ACT
ANY AND ALL RIGHTS OF REINSTATEMENT {/NCLUDING, WITHOUT LIMITATION,
ALL RIGHTS OF REINSTATEMENT PROVIDEM-TOR IN 735 ILCS 5/15-1602) OR
REDEMPTION FROM SALE OR FROM OR UNDEX ANY ORDER, JUDGMENT OR
DECREE OF FORECLOSURE OF THIS MORTGAGE (INCLUDING, WITHOUT
LIMITATION, ALL RIGHTS OF REDEMPTION PROVIDED FOR IN 735 ILCS 5/15-1603)
OR UNDER ANY POWER CONTAINED HEREIN OR UNDER ANY SALE PURSUANT TO
ANY STATUTE, ORDER, DECREE OR JUDGMENT OF ANY CCUKT.

|No Further Text on this Page; Signature Page Follows]

9904727.20
71



0521627070 Page: 76 of 89

UNOFFICIAL COPY

IN WITNESS WHEREOF, Mortgagor has executed this Mortgage the day and

year first above written.
THE MORTGAGOR HE

THE MORTGAGOR HAS RECEIVED,
MORTGAGE.

REBY DECLARES AND ACKNOWLEDGES THAT
WITHOUT CHARGE, A TRUE COPY OF THIS

MICHIGAN AVENUE RETAIL LLC
a Delaware limited liability company

By: _@IW (}M,LL?U/\

Ross Hilton Kemper, President
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STATE OF CALIFORNIA )
)y SS.
COUNTY OF LOS ANGELES )

On July ‘]f, 2005, before me, Diana L. Ozolins, a Notary Public, personally appeared Ross
Hilton Kemper, personally known to me {or proved to me on the basis of satisfactory evidence)
to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged
to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by
his/her/theii signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument.

WITNESS my Fand and official seal.

%}ﬂm@ 3 G-

S OZOLINS oy
: DIANAL. Notax¥ Public
% Corimisyion # 1373631
SHER  Notary Pusic - Caffornia  $

[SEAL]
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EXHIBIT A

LEGAL DESCRIPTION

PARCEL I:

1ST FLOOR RETAIL INTERIOR

(INTERIOR SPACE DESCRIBED BY WALL CENTERLINE)
(1ST FLOGR RETAIL CENTERLINE OF EXTERIOR WALL)

ALL THE LANL, PROPERTY AND SPACE LYING BELOW A HORIZONTAL PLANE
HAVING AN ELEVATION OF 28.58 FEET ABOVE CHICAGO CITY DATUM AND
ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 13.35 FEET ABOVE
CHICAGO CITY DATUM .AND WITHIN THE VERTICAL PROJECTION OF THE
BOUNDARY LINE OF FOL{.OING DESCRIBED PARCEL OF LAND:

ALL THAT PART THE NORTH !/Z.QF LOTS 23 TO 31, BOTH INCLUSIVE, TAKEN AS A
TRACT, IN ALLMENDINGER'S LakE SHORE DRIVE ADDITION TO CHICAGO, A
SUBDIVISION OF PART OF BLOCK'134M THE CANAL TRUSTEES' SUBDIVISION OF
THE SOUTH FRACTIONAL 1/4 OF SECTION 3, TOWNSHIP 39 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MEK DIAN, IN COOK COUNTY, ILLINOIS,
DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF.LOT 29: THENCE EAST ALONG
THE NORTH LINE OF THE NORTH 1/2 OF LOTS 23 20 3%, A DISTANCE OF 4.03 FEET;
THENCE SOUTH ALONG A LINE PERPENDICULAR TOUTHE NORTH LINE OF THE
NORTH 1/2 OF LOTS 23 TO 31, A DISTANCE OF 4.04 "fET TO THE POINT OF
BEGINNING, POINT ALSO BEING ON THE CENTERLINE ‘'OF-EXTERIOR WALL OF
THE FIRST STORY SECTION OF THE BUILDING AT 919 N. MICHIGAN AVENUE,
ALSO KNOWN AS THE PALMOLIVE BUILDING; THENCE EAST, A DIETANCE OF 3.60
FEET ALONG SAID CENTERLINE OF EXTERIOR WALL FOR THE FO%1-OWING SIX (6)
COURSES AND DISTANCES: THENCE NORTH ALONG SAID ( CENTERLINE,
PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF 3.00 FEET;
THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 4936 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
2.89 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 3.60 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, 0.82 OF A FOOT;
THENCE EAST ALONG SAID CENTERLINE. PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 71.02 FEET; THENCE SOUTH ALONG A LINE ON
THE INTERIOR SURFACE OF SAID BUILDING, PERPENDICULAR TO SAID EXTERIOR
SURFACE. A DISTANCE OF 52.67 FEET; THENCE WEST, PERPENDICULAR TO THE
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LAST DESCRIBED LINE, A DISTANCE OF 33.10 FEET ALONG SAID INTERIOR LINE,
FOR THE FOLLOWING FIVE (5) COURSES AND DISTANCES: THENCE SOUTH
ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A
DISTANCE OF 9.00 FEET; THENCE EAST ALONG SAID INTERIOR LINE,
PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF 31.30 FEET,
THENCE SOUTIH ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 11.90 FEET; THENCE WEST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
22.88 FEET; THENCE SOUTH ALONG SAID INTERIOR LINE, PERPENDICULAR TO
THE LAST DESCRIBED LINE, A DISTANCE OF 27.12 FEET TO SAID CENTERLINE OF
EXTERIOR WALL; THENCE WEST ALONG SAID CENTERLINE, HAVING AN ANGLE
OF 89 DIEGREES, 55 MINUTES, 50 SECONDS TO THE LEFT FROM THE LAST
DESCRIBED LINE, A DISTANCE OF 106.87 FEET, THENCE NORTH ALONG SAID
CENTERLINE; *AVING AN ANGLE OF 89 DEGREES, 44 MINUTES, 45 SECONDS TO
THE LEFT FROM/1HE LAST DESCRIBED LINE, A DISTANCE OF 98.70 FEET; THENCE
EAST ALONG SAII»-CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED
LINE, A DISTANCE Cr 300 FEET; THENCE NORTH ALONG SAID CENTERLINE,
PERPENDICULAR TO THE L.AST DESCRIBED LINE, A DISTANCE OF 3.42 FEET TO
SAID POINT OF BEGINNING.

2ND FLOOR RETAIL INTERIOR PAKCEL
(SPACE DESCRIBED BY CENTERLINE Oy ZXTERIOR WALL)

ALL THE LAND, PROPERTY AND SPACE LYING BELOW A HORIZONTAL PLANE
HAVING AN ELEVATION OF 43.34 FEET ABOVE-CHICAGO CITY DATUM AND
ABOVE A HORIZONTAL PLANE HAVING AN EL¥VATION OF 28.58 FEET ABOVE
CHICAGO CITY DATUM AND WITHIN THE VEKTICAL PROJECTION OF THE
BOUNDARY LINE OF FOLLOWING DESCRIBED PARCELOI* LAND:

ALL THAT PART THE NORTH 1/2 OF LOTS 23 TO 31, BOTH INCLUSIVE, TAKEN AS A
TRACT, IN ALLMENDINGER'S LAKE SHORE DRIVE ADDITICN  TQ. CHICAGO, A
SUBDIVISION OF PART OF BLOCK 13 IN THE CANAL TRUSTEES’ 5URDIVISION OF
THE SOUTH FRACTIONAL 1/4 OF SECTION 3, TOWNSHIP 39 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS,
DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF LOT 29; THENCE EAST ALONG
THE NORTH LINE OF THE NORTH 1/2 OF LOTS 23 TO 31, A DISTANCE OF 4.03 FEET,
THENCE SOUTH ALONG A LINE PERPENDICULAR TO THE NORTH LINE OF THE
NORTH 172 OF LOTS 23 TO 31, A DISTANCE OF 4.04 FEET TO THE POINT OF
BEGINNING, POINT ALSO BEING ON THE CENTERLINE OF EXTERIOR WALL OF
THE SECOND STORY SECTION OF THE BUILDING AT 919 N. MICHIGAN AVENUE,
ALSO KNOWN AS THE PALMOLIVE BUILDING; THENCE EAST, A DISTANCE OF 3.60
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FEET ALONG SAID CENTERLINE OF EXTERIOR WALL FOR THE FOLLOWING SIX (6)
COURSES AND DISTANCES:

THENCE NORTH ALONG SAID CENTERLINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 3.00 FEET; THENCE EAST ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
49.38 FEET; THENCE SOUTH ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 2.89 FEET; THENCE EAST ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
3.60 FEET; THENCE SOUTH ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST ZESCRIBED LINE, A DISTANCE OF 0.82 OF A FOOT; THENCE EAST ALONG
SAID CEMTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE
OF 79.32 FELZT: THENCE SOUTH ALONG A LINE ON THE INTERIOR SURFACE OF
SAID BUILDNG, PERPENDICULAR TO SAID EXTERIOR SURFACE, A DISTANCE OF
4391 FEET; THENCE WEST, PERPENDICULAR TO THE LAST DESCRIBED LINE, A
DISTANCE OF 16.32. FEET, ALONG SAID INTERIOR LINE, FOR THE FOLLOWING 31
COURSES AND DISTANCES: THENCE SOUTH ALONG SAID INTERIOR LINE,
PERPENDICULAR TO THE 1.AST DESCRIBED LINE, A DISTANCE OF 4.62 FEET,
THENCE EAST ALONG SAIL INTERIOR LINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANTE OF 0.86 OF A FOOT; THENCE SOUTH ALONG SAID
INTERIOR LINE, PERPENDICULAZR TO THE LAST DESCRIBED LINE, A DISTANCE OF
0.50 OF A FOOT, THENCE EAST ALONMNG SAID INTERIOR LINE, PERPENDICULAR TO
THE LAST DESCRIBED LINE, A DISTANCE OF (.98 OF A FOOT; THENCE SOUTH
ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A
DISTANCE OF 0.88 OF A FOOT; THENCL WEST ALONG SAID INTERIOR LINE,
PERPENDICULAR TO THE LAST DESCRIBED [LINE, A DISTANCE OF 0.28 OF A FOOT;
THENCE SOUTH ALONG SAID INTERIOR LilNE, PERPENDICULLAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 19.50 FEEY: THENCE WEST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
9.42 FEET; THENCE NORTH ALONG SAID INTERIOR LINE/®ERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.70 FEET; THENCE WEST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LYNE, A DISTANCE OF
1.53 FEET; THENCE NORTH ALONG SAID INTERIOR LINE, PERFENEICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 8.70 FEET; THENCE EAST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
2.70 FEET; THENCE NORTH ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 4.85 FEET; THENCE WEST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
3.74 FEET; THENCE NORTH ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 3.56 FEET; THENCE WEST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
4.80 FEET; THENCE SOUTH ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE
LLAST DESCRIBED LINE, A DISTANCE OF 345 FEET; THENCE WEST ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
9.43 FEET; THENCE SOUTH ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 9.51 FEET; THENCE WEST ALONG SAID
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INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
32.35 FEET; THENCE NORTH ALONG SAID INTERIOR LINE, PERPENDICULAR TO
THE LAST DESCRIBED LINE, A DISTANCE OF 7.24 FEET; THENCE WEST ALONG
SAID INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A
DISTANCE OF 5.09 FEET; THENCE NORTH ALONG SAID INTERIOR LINE,
PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF 240 FEET;
THENCE WEST ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 2.09 FEET; THENCE NORTH ALONG SAID
INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
0.58 OF A FOOT;, THENCE WEST ALONG SAID INTERIOR LINE, PERPENDICULAR TO
THE LAST DESCRIBED LINE, A DISTANCE OF 17.60 FEET, THENCE SOUTH ALONG
SAID INTERIOR LINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A
DISTANCE OF 850 FEET, THENCE EAST ALONG SAID INTERIOCR LINE,
PERPENDICULA? TO THE LAST DESCRIBED LINE, A DISTANCE OF 13.11 FEET;
THENCE SOUTI/ALONG SAID INTERIOR LINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, /2.04 FEET; THENCE EAST ALONG SAID INTERIOR LINE,
PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF 7.05 FEET;
THENCE SOUTH ALON(® SAID INTERIOR LINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 7.20 FEET TO THE CENTERLINE OF EXTERIOR
WALL OF SAID BUILDING:; THENCE WEST ALONG SAID CENTERLINE,
PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF 1.30 FEET;
THENCE SOUTH ALONG SAID CENTERLINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE Oy 30,60 FEET; THENCE WEST ALONG SAID
CENTERLINE, HAVING AN ANGLE OF 20 DEGREES, 14 MINUTES, 12 SECONDS TO
THE LEFT TO THE LAST DESCRIBED LINL A DISTANCE OF 59.52 FEET; THENCE
NORTH ALONG SAID CENTERLINE, HAVING' AN ANGLE OF 89 DEGREES, 44
MINUTES, 45 SECONDS TO THE LEFT TO THELAST-DESCRIBED LINE, A DISTANCE
OF 98.70 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 3.00 FEET; TAENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRISF0 LINE, A DISTANCE OF
3.42 FEET TO SAID POINT OF BEGINNING.

3RD FLOOR RETAIL INTERIOR PARCEL

(SPACE DESCRIBED BY WALL CENTERLINE)

(3RD FLOOR CENTERLINE OF EXTERIOR WALL)

ALL THE LAND, PROPERTY AND SPACE LYING BELOW A HORIZONTAL PLANE
HAVING AN ELEVATION OF 53.83 FEET ABOVE CHICAGO CITY DATUM AND
ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 43.34 FEET ABOVE
CHICAGO CITY DATUM AND WITHIN THE VERTICAL PROJECTION OF THE
BOUNDARY LINE OF FOLLOWING DESCRIBED PARCEL OF LAND:
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ALL THAT PART THE NORTH 1/2 OF LOTS 23 TO 31, BOTH INCLUSIVE, TAKEN AS A
TRACT, IN ALLMENDINGER'S LAKE SHORE DRIVE ADDITION TO CHICAGO, A
SUBDIVISION OF PART OF BLOCK 13 IN THE CANAL TRUSTEES' SUBDIVISION OF
THE SOUTH FRACTIONAL 1/4 OF SECTION 3, TOWNSHIP 39 NORTH, RANGE 14.
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS,
DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF LOT 29; THENCE EAST ALONG
THE NORTH LINE OF THE NORTH 1/2 OF LOTS 23 TO 31, A DISTANCE OF 4.59 FEET;
THENCE SOUTH ALONG A LINE PERPENDICULAR TO THE NORTH LINE OF THE
NORTH 12 OF LOTS 23 TO 31, A DISTANCE OF 4.46 FEET TO THE POINT OF
BEGINNIMG. POINT ALSO BEING ON THE CENTERLINE OF EXTERIOR WALL OF
THE THIRD/STORY SECTION OF THE BUILDING AT 919 N. MICHIGAN AVENUE,
ALSO KNO'w*.AS THE PALMOLIVE BUILDING; THENCE EAST, A DISTANCE OF
20.17 FEET ALGNG SAID CENTERLINE OF EXTERIOR WALL FOR THE FOLLOWING
65 COURSES AND DISTANCES; THENCE SOUTH ALONG SAID CENTERLINE,
PERPENDICULAR TO /1ilE LAST DESCRIBED LINE, A DISTANCE OF 140 FEET;
THENCE EAST ALONC® SAID CENTERLINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 16.16 FEET, THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAP_TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALCN{SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE ©F 20.17 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE.LAST DESCRIBED LINE, A DISTANCE OF
17.19 FEET; THENCE EAST ALONG SA{D CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 127, FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LA5ST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENiERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
140 FEET; THENCE EAST ALONG SAID CENTERLINE; PRPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 18.50 FEET; THENCH SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LIME; A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICIILAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.82 FEET; THENCE NOR'T'1. ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A'D!STANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 18.50 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET, THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.27 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.20 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.18 FEET; THENCE SOUTH ALONG SAID
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CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
140 FEET, THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.16 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.18 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.11 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 22.39 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
54.00 F:ET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 22.43 FEET; THENCE SOUTH ALONG SAID
CENTERLINZ, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.28 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED §.INE, A DISTANCE OF 20.14 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TOQ THE
LAST DESCRIBED LINEA DISTANCE OF 16.16 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICJLAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET, THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.15 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO TiIE LAST DESCRIBED LINE, A DISTANCE OF
17.22 FEET, THENCE WEST ALONG SAJD CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE CF 1.30 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE EAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.86 FEFT; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLIME, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 18.50 FEET; THEXCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED ‘CINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENRICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.82 FEET; THENCE SCUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, ‘A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICUL.AR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 18.50 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULLAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET, THENCE WEST ALLONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.30 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.22 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.17 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
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1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.16 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.10 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
13.54 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 19.07 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
31.92 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DEECRIBED LINE, A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
16.80 FEET: THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIGED LINE, A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE
OF18.30 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINZ; A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
16.80 FEET; THENCE WES™T' ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAE 7 THE LAST DESCRIBED LINE, A DISTANCE OF
18.30 FEET TO SAID POINT OF BEGINNING.

4TH FLOOR RETAIL INTERIOR PARCEL
(SPACE DESCRIBED BY WALL CENTERLINE)

{4TH FLOOR CENTERLINE OF EXTERIOR WALL)

ALL THE LLAND, PROPERTY AND SPACE LYING BELOW A HORIZONTAL PLANE
HAVING AN ELEVATION OF 65.63 FEET ABOVE CHICAGO /CITY DATUM AND
ABOVE A HORIZONTAL PLANE HAVING AN ELEVATION OF 53.6% FEET ABOVE
CHICAGO CITY DATUM AND WITHIN THE VERTICAL PROJECTION OF THE
BOUNDARY LINE OF FOLLOWING DESCRIBED PARCEL OF LAND:

ALL THAT PART THE NORTH 1/2 OF LOTS 23 TO 31, BOTH INCLUSIVE, TAKEN AS A
TRACT, IN ALLMENDINGER'S LAKE SHORE DRIVE ADDITION TO CHICAGO, A
SUBDIVISION OF PART OF BLOCK 13 IN THE CANAL TRUSTEES' SUBDIVISION OF
THE SOUTH FRACTIONAL 1/4 OF SECTION 3, TOWNSHIP 39 NORTH, RANGE 14,
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS,
DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF LOT 29; THENCE EAST ALONG
THE NORTH LINE OF THE NORTH 1/2 OF LOTS 23 TO 31, A DISTANCE OF 4.59 FEET;
THENCE SOUTH ALONG A LINE PERPENDICULAR TO THE NORTH LINE OF THE
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NORTH 12 OF LOTS 23 TO 31, A DISTANCE OF 4.46 FEET TO THE POINT OF
BEGINNING, POINT ALSO BEING ON THE CENTERLINE OF EXTERIOR WALL OF
THE FOURTH STORY SECTION OF THE BUILDING AT 919 N. MICHIGAN AVENUE,
ALSO KNOWN AS THE PALMOLIVE BUILDING; THENCE EAST, A DISTANCE OF
20.17 FEET ALONG SAID CENTERLINE OF EXTERIOR WALL FOR THE FOLLOWING
64 COURSES AND DISTANCES; THENCE SOUTH ALONG SAID CENTERLINE,
PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF 1.40 FEET;
THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE LAST
DESCRIBED LINE, A DISTANCE OF 16.16 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
140 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.17 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.19 FEET;/THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBEILINE, A DISTANCE OF 1.27 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANZE OF 18.50 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET, THENCE EAST ALONG SAID. CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE O£.1£.82 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CEN7FRLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 18.50-F£ET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1,40 FEET, THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET; TBtMCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED, LLINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.27 FEET; THENCE NQR¥H ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.20 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICUL AR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.18 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET, THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.16 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.18 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.11 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 22.39 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
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54.00 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 22.43 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.28 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.14 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.16 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.15 FEET; THENCE NORTH ALONG SAID
CENTERIANE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
17.22 FEEY;/FHENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIZED LINE, A DISTANCE OF 1.30 FEET; THENCE NORTH ALONG SAID
CENTERLINE, FERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCFE. "¥EST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LLAST DESCRIBED LINE, A DISTANCE OF 18.50 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR-TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCLE OF 16.82 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO ThE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID (LNTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 18.50 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET, THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.80 FEET; r'HENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRiBEZD LINE, A DISTANCE OF
1.40 FEET, THENCE WEST ALONG SAID CENTERLINE, PEFPENDICULAR TO THE
LLAST DESCRIBED LINE, A DISTANCE OF 1.30 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE 5 DISTANCE OF
17.22 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICUILAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.17 FEET; THENCE NORT:H ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 16.16 FEET; THENCE SOUTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
1.40 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 20.17 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
19.30 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
16.80 FEET; THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE

990472720



0521627070 Page: 87 of 89

UNOFFICIAL COPY

LAST DESCRIBED LINE, A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
18.30 FEET; THENCE EAST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.40 FEET, THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
16.80 FEET, THENCE WEST ALONG SAID CENTERLINE, PERPENDICULAR TO THE
LAST DESCRIBED LINE, A DISTANCE OF 1.40 FEET; THENCE NORTH ALONG SAID
CENTERLINE, PERPENDICULAR TO THE LAST DESCRIBED LINE, A DISTANCE OF
18.30 FEET TO SAID POINT OF BEGINNING.

PARCEL 2.

EASEMENT FOR\LIGHT, AIR AND VIEW FOR THE BENEFIT OF PARCEL 1 IN, OVER,
ABOVE AND ACRGSS THE FOLLOWING DESCRIBED AREA:

COMMENCING AT AHORIZONTAL PLANE PARALLEL TO AND 63 FEET ABOVE
CHICAGO CITY DATUM AND-EXTENDING VERTICALLY UPWARDS TO THE ZENITH
BEGINNING AT A POINT CN THE SOUTH LINE OF PARCEL 1,62 FEET EAST OF THE
WESTERLY LINE OF SAID PALRCEL 1; THENCE SOUTH ALONG A LINE PARALLEL
TO AND 62 FEET EAST OF 1%E WESTERLY LINE OF LOTS 26 AND 27 IN
ALLMENDINGER'S LAKE SHORE DRJVE ADDITION TO CHICAGO AFORESAID (SAID
WESTERLY LINE OF LOTS 26 AND 27 AFORESAID BEING A CONTINUATION OF THE
WESTERLY LINE OF PARCEL 1 EXTENDED SOUTH), A DISTANCE OF 25 FEET TO A
POINT IN SAID LOT 26; THENCE EAST ALGNG A LINE PARALLEL TO THE SOUTH
LINE OF PARCEL 1, A DISTANCE OF 88 FEET‘EAST TO A POINT IN LOT 24, IN SAID
ALLMENDINGER'S LAKE SHORE DRIVE ADDITIiUN TO CHICAGO AFORESAID;
THENCE NORTH ALONG A LINE PARALLEL TO THE/WESTERLY LINE OF LOTS 26
AND 27 AFORESAID, A DISTANCE OF 25 FEET TO TEE SOUTH LINE OF PARCEL 1;
THENCE WEST ALONG THE SOUTH LINE OF PARCEL 1, A BISTANCE OF 88 FEET TO
THE PLACE OF BEGINNING, AS CREATED BY AGREEMENT BETWEEN THE
PALMOLIVE PEET COMPANY, A CORPORATION OF DELAWARE, AND CHICAGO
TITLE AND TRUST COMPANY, A CORPORATION OF ILLINOIS, A5 /1 RUSTEE UNDER
TRUST AGREEMENT DATED JULY 25,1927 AND KNOWN AS TRUST/AMUMBER 19104,
DATED MARCH 31,1928 AND RECORDED APRIL 30,1928 AS DOCUMENT 10005790,
AND ALSO RECORDED JUNE 21,1932 AS DOCUMENT 11106014, AND AS CONTINUED
AND PRESERVED BY INSTRUMENT DATED DECEMBER 26,1958 AND RECORDED
DECEMBER 26,1958 AS DOCUMENT 17413316, IN COOK COUNTY, ILLINOIS.

PARCEL 3:

PERPETUAL EASEMENT IN FAVOR OF PARCEL 1 AS CREATED BY THE AMENDED
AND RESTATED DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS
AND EASEMENTS MADE BY AND BETWEEN PALMOLIVE TOWER CONDOMINIUMS,
LLC, A DELAWARE LIMITED LIABILITY COMPANY, PALMOLIVE BUILDING
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FACADE, LLC, A DELAWARE LIMITED LIABILITY COMPANY AND PALMOLIVE
BUILDING RETAIL, LLC, A DELAWARE LIMITED LIABILITY COMPANY DATED
JUNE 11,2003 AND RECORDED JUNE 16,2003 AS DOCUMENT 0316732050, FOR THE
FOLLOWING PURPOSES:

INGRESS AND EGRESS IN, OVER, ON, ACROSS AND THROUGH PORTIONS OF THE
"TOWER PROPERTY"; STRUCTURAL SUPPORT LOCATED IN OR CONSTITUTING A
PART OF THE "TOWER PROPERTY"; USE OF FACILITIES LOCATED IN THE "TOWER
PROPERTY"; USE AND MAINTENANCE OF THE RETAIL EASEMENT FACILITIES, AS
DEFINED THEREIN; UTILITY PURPOSES IN CERTAIN AREAS OF THE "TOWER
PROPERIY", USE AND MAINTENANCE OF ANY OF THE FOLLOWING ROOMS:
SYSTEM. "GENERATOR, VALVE, MECHANICAL, MACHINE, ELECTRICAL, STAIR,
SWITCHGE AR, PANEL METER, TRANSFER AREA, EQUIPMENT OR PUMP ROOMS
LOCATED N THE "TOWER PROPERTY"; PERMITTING THE EXISTENCE OF
ENCROQACHMENTS LOCATED WITHIN THE "TOWER PROPERTY"; USE AND ACCESS
TO THE ROOF FOR #XTERIOR MAINTENANCE, WINDOW WASHING, AND FUTURE
FACILITIES AS LOCATED IN THE "TOWER PROPERTY"; PERMITTING THE
EXISTENCE, ATTACHMENT, USE AND MAINTENANCE OF RETAIL OWNED
FACILITIES OR FUTURE FACILITIES, AS DEFINED THEREIN; AND INSTALLATION,
USE AND MAINTENANCE O¢_ COMMUNICATION FACILITIES LOCATED ON THE
ROOF OF THE "TOWER PROPER I'X " AS DEFINED THEREIN.

FIRST AMENDMENT TO THE AMUENDED AND RESTATED DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONNS AND EASEMENTS DATED JULY 7,2005
BY AND AMONG PALMOLIVE TOWER CONPOMINIUMS, LLC (THE TOWER OWNER)
AND PALMOLIVE RETAIL, LLC (THE RETAIL-OWNER) AND PALMOLIVE FACADE,
LLC (THE FACADE OWNER), RECORDED Hu ad gl 2005, AS DOCUMENT

=

PARCEL 4.
PRO FORMA SPECIMEN ONLY NOT YET APPROVED

THE RIGHT TO THE USE OF FIVE PARKING RIGHTS TO HAVE A PASSENGER
VEHICLE VALET PARKED IN THE PARKING AREA (AS DEFINED IN THAT CERTAIN
DECLARATION OF CONDOMINIUM OWNERSHIP AND OF EASEMENTS,
RESTRICTIONS, COVENANT AND BY-LAWS) FOR THE PALMOLIVE LANDMARK
RESIDENCES, A CONDOMINIUM DATED , 2005, AS DOCUMENT
, IN ACCORDANCE WITH SECTION 2.03 OF THE DECLARATION
AND LOCATED AT THE PROPERTY COMMONLY KNOWN AS 159 EAST WALTON
PLACE, CHICAGO, IL.
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EXHIBIT B

RENT ABATEMENT ESCROW FUND SCHEDULE

Rent Abatement Release Date Rent Abatement Release Amount
August 11, 2005 $7.017.83
September 11, 2005 $7,017.83
QOctober 11, 2005 $7.017.83
November 11, 2005 $7,017.83
Tune 11, 2006 $7.017.83
luly.11, 2006 $7,017.83
Augusc 11, 2006 $7.230.38
Septembér . 152006 $7,230.38
QOctober 11, 2006 $7.230.38
November 11, 200¢ $7,230.38
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