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THIS MORTGAGE, ASSIGNMENT OR LEASES AND RENTS AND SECURITY
AGREEMENT (this “Mortgage”) is made as of the 3f_ day of August, 2005, by THE GLASCOTT
2209-11 N. HALSTED FAMILY LIMITED PARTNERSHIP, an [llinois limited partnership, as
mortgagor (“Borrower™), whose address is 2156 North Halsted Street, Chicago, Illinois 60614, in favor of
CIBC INC., a Delaware corporation, as mortgagee (“Lender”), whose address is Attn: Real Estate
Finance Group, 300 Madison Avenue, 8th Floor, New York, New York 10017.

THAT FOR THE PURPOSES OF SECURING:

H A loan (the “Loan™) by Lender to Borrower in the original principal amount of
THREL MILLION SIX HUNDRED THOUSAND AND 00/100 DOLLARS (83,600,000.00), together
with intercst iiisreon evidenced by that certain promissory note (such promissory note, together with any
and all renewals, modifications, consolidations and extensions thereof, is hereinafter referred to as the
“Note”) of even'dzie with this Mortgage, made by Botrower to the order of Lender in like amount;

(2) The full and prompt payment and performance of all of the provisions,
agreements, covenants and -cbligations herein contained and contained in any other agreements,
documents or instraments now o hereafter evidencing, guarantying, securing or otherwise relating to the
indebtedness evidenced by the Notz, whether executed or delivered by Borrower or by any indemnitor or
guarantor with respect to any obligatien of Borrower under the Loan Documents (each, hereinafter, an
“Indemnitor”), as defined herein, or jointly and severally (the Note, this Mortgage, and such other
agreements, documents and instruments,-iusiuding, without limitation, that certain Cash Management
Agreement among Borrower and Lender, ¢f even date with this Mortgage (the “Cash Management
Agreement”), together with any and all renewals. amendments, extensions and modifications thereof, are
hereinafter collectively referred to as the “Loan Do curients”) excluding only the obligations pursuant to
that certain Hazardous Substances Indemnity Agrecment by Borrower and Indemnitor, jointly and
severally, for the benefit of Lender (the “Hazardous Subsian.e~ Indemnity™), and the payment of all other
sums covenanted in the Loan Documents to be paid;

3) Any and all additional advances made vv. Lender to protect or preserve the
Property (as defined herein) or the lien or security interest created heriov on the Property, or for Taxes
and Other Charges (each as defined in Section 1.5) or Insurance Premiutrs (25 defined in Section 1.6) as
hereinafter provided or for performance of any of Borrower’s obligations hzreimder or under the other
Loan Documents or for any other purpose provided herein or in the other Loan Documents (whether or
not the original Borrower named herein remains the owner of the Property at the tirie oi such advances),
and any and all costs and expenses incurred by Lender hereunder in performing the vbligations required
to be performed by Borrower or otherwise incurred by Lender pursuant to the terms o4 tlic Mortgage,
together with interest on each such advance, cost or expense (which interest shall accrue at. the Default
Interest Rate (as defined in the Note) from the date such amounts are advanced or paid by Lender until the
date repaid by Borrower); and

4 Any and all other indebtedness now owing or which may hereafter be owing by
Borrower to Lender in connection with the Loan, th= ¥ pan Documents and/or the Property, including,
without limitation, all prepayment fees, however and wienever incurred or evidenced, whether express or
implied, direct or indirect, absolute or contingent, or due or to become due, and all renewals,
medifications, consolidations, replacements and extensions thereof:

(All of the sums referred to in Paragraphs ( 1) through (4) above are herein sometimes referred to as the
"Obligations")
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and for and in consideration of the sum of Ten and no/100 Dollars ($10.00), and other valuable
consideration, the receipt and sufficiency of which are hereby conclusively acknowledged, BORROWER
HEREBY IRREVOCABLY MORTGAGES, GRANTS, BARGAINS, SELLS, CONVEYS,
TRANSFERS, PLEDGES, SETS OVER AND ASSIGNS, AND GRANTS A SECURITY INTEREST,
TO LENDER, ITS SUCCESSORS AND ASSIGNS, with power of sale, in all of Borrower’s estate, right,
title and interest in, to and under any and all of the following described property, whether now owned or
hereafter acquired (collectively, the “Property”):

A. All that certain real property referenced on the cover page of this Mortgage and
more particularly described on Exhibit A attached hereto and incorporated herein by this reference (the
“Real Estate™), together with all of the easements, rights, privileges, franchises, tenements, hereditaments
and appurtenances now or hereafter thereunto belonging or in any way appertaining and all of the estate,
right, title,interest, claim and demand whatsoever of Borrower therein or thereto, either at law or in
equity, in p(ssusaion or in expectancy, now or hereafter acquired;

B. All structures, buildings and improvements of every kind and description now or
at any time hereafter lo¢a‘ed or placed on the Real Estate (the “Improvements”);

C. All(fu'niture, furnishings, fixtures, goods, equipment, inventory or personal
property owned by Borrower and now or hereafter located on, attached to or used in and about the
Improvements, including, but not (imited to, all machines, engines, boilers, dynamos, elevators, stokers,
tanks, cabinets, awnings, screens, shides, blinds, carpets, draperies, lawn mowers, and all appliances,
plumbing, heating, air conditioning, (ighting, ventilating, refrigerating, disposal and incinerating
equipment, and all fixtures and appurtenancss thereto, and such other goods and chattels and personal
property owned by Borrower as are now or here/fter used or furnished in operating the Improvements, or
the activities conducted therein, and all building wierials and equipment hereatter situated on or about
the Real Estate or Improvements, and all warrantics 4nd guaranties relating thereto, and all additions
thereto and substitutions and replacements therefor (excivsive of any of the foregoing owned or leased by
tenants of space in the Improvements);

D. All easements, rights-of-way, strips and gores of land, vaults, streets, ways,
alleys, passages, sewer rights, air rights and other development rights now-or hereafter located on the Real
Estate or under or above the same or any part or parcel thereof, and a!l wstzies, rights, titles, interests,
tenements, hereditaments and appurtenances, reversions and remaindess  whatsoever, in any way
belonging, relating or appertaining to the Real Estate and/or Improvements or any part thereof, or which
hereafter shall in any way belong, relate or be appurtenant thereto, whether now owned or hereafter
acquired by Borrower;

E. All water, ditches, wells, reservoirs and drains and al] water, ditch, wel., reservoir
and drainage rights which are appurtenant to, located on, under or above or used in connectiéni with the
Real Estate or the Improvements, or any part thereof, whether now existing or hereafter created or
acquired;

F. All minerals, crops, timber, trees, shrubs, flowers and landscaping features now
or hereafter located - *, under or above the Real Estate;

G. All cash funds, deposit accounts and other rights and evidence of rights to cash,
now or hereafter created or held by Lender pursuant to this Mortgage or any other of the Loan
Documents, including, without limitation, all funds now or hereafter on deposit in the Impound Account,
as defined in Section 1.6, and in the reserves required pursuant to Section 1.28 (all such funds, together
with the Impound Account, collectively, the “Reserves™);

2-
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H. All leases (including, without limitation, oil, gas and mineral leases), subleases,
licenses, concessions and occupancy agreements of all or any part of the Real Estate or the Improvements
now or hereafter entered into and any guaranty thereof (each, a “] ease” and collectively, the “Leases”)
and all rents, royalties, issues, profits, revenue, income, claims, judgments, awards, settlements and other
benefits (collectively, the “Rents and Profits™) of the Real Estate or the Improvements, now ot hereafter
arising from the use ot enjoyment of all or any portion thereof or from any present or future Lease or
other agreement pertaining thereto or arising from any of the Contracts (as hereinafter defined) or any of
the General Intangibles (as hereinafter defined) and all cash or securities deposited to secure performance
by the tenants, lessces, subtenants, sublessees of licensees, as applicable (each, a “Tenant” and
collectively, the “Tenants”), of their obligations under any such Leases, whether said cash or securities
are to be buid vntil the expiration of the terms of said Leases or applied to one 0r MOTe of the instaliments
of rent coming due prior o the expiration of said terms, subject to, however, the provisions contained in
Section 1.9 hersinbelow;

L All contracts and agreements now of hereafter entered into relating 1o the
ownership or operation ot “sanagement of the Real Estate or the Improvements or any portion of either of
them (collectively, the {Chriracts”) including, without limitation, management agreements, franchise
agreements, co-tenancy agreencits, service contracts, maintenance contracts, equipment leases, personal
property leases and any contracis o documents relating to construction on any part of the Real Estate or
the Improvements (including plans, Aravings, surveys, tests, reports, bonds and governmental approvals)
or to the management or operation vf.ary part of the Real Estate or the Improvements and any and all
warraniies and guaranties relating to the Fieal Estate or the Improvements or any fixtures, equipment or
personal property owned by Borrower and 1scated on and/or used in connection with the Property,
together with all revenue, income and other benefits thereof and all claims, judgments, awards and
settlements arising thereunder;

L. All present and future moneury deposits given to any public or private utility
with respect to utility services furnished to any part of the Pal Estate or the Improvements;

K. All present and future funds, acer-uauts, instruments, accounts receivable,
documents, causes of action, claims, general intangibles (including without limitation, trademarks, trade
names, servicemarks and symbols now or hereafter used in connection -#ith any part of the Real Estate or
the Improvements, all names by which the Real Estate or the Improveneifs may be operated or known,
all rights to carry on business under such names, and all rights, interestant nrivileges which Borrower
has or may have as developer of declarant under any covenants, restrictions-or declarations now of
hereafter relating to the Real Estate or the [mprovements) and all notes ot chatel paper now or hereafier
arising from or by virtue of any transactions related to the Real Estate ot the fmprevem:nis (collectively,
the “General Intangibles™);

L. All water taps, sewer taps, certificates of occupancy, perinits, . licenses,
franchises, certificates, consents, approvals and other rights and privileges now or hereafter oitained in
connection with the Real Estate or the Improvements and all present and future warranties and guaranties
relating to the Improvements or to any equipment, fixtures, furniture, furnishings, personal property or
components of any of the foregoing now or hereafier located or installed on the Real Estate or the

Improvements;

M. All building materials, supplies and equipment now or hereafter placed on the
Real Estate or in the Improvements and all architectural renderings, models, drawings, plans,
specifications, studies and data now or hereafter relating to the Real Estate or the Improvements;
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N. Any insurance policies or binders now or hereafter relating to the Property
including any unearned premiums thereon;

0. All proceeds, products, substitutions and accessions (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any of the foregoing into cash or
liquidated claims, including, without limitation, proceeds of insurance and condemnation awards and
proceeds of refunds of any Taxes or Other Charges with respect to any period from and after the date
hereof until the Loan 1s indefeasibly paid or defeased in full; and

P. All other or greater rights and interests of every nature in the Real Estate or the
Improvemsats and in the possession of use thereof and income therefrom, whether now owned or
hereafter acquiced by Borrower.

77 HAVE AND TO HOLD the Property unto Lender, its successors and assigns forever,
for the purposes and @S herein set forth.

ARTICLE I
COVENANTS OF BORROWER

For the purpose of turther securing the Obligations and for the protection of the security
of this Mortgage, for so long as the Obligitions or any part thereof remains unpaid, Borrower covenants
and agrees as follows:

1.1 Warranties of Borrower. Botrower, for itself and its successors and assigns, does
hereby represent, warrant and covenant {0 and witivLender, its successors and assigns, that:

@ Organization and Existence. Burorer is duly organized and validly existing as a
limited partnership in good standing under the laws of Illnsis and is qualified to do business in all other
jurisdictions in which Borrower is transacting business.

()] Authorization. Borrower has the power and sathority to execute, deliver and
perform the obligations imposed on it under the Loan Documents ana o consummate the (ransactions
contemplated by the Loan Documents and has taken all necessary 4ctions in furtherance thereof
including, without limitation, that those partners ot members of Borrower wiose approval 18 required by
the terms of Borrowet’s organizational documents have duly approved the trans actions contemplated by
the Loan Documents and have authorized execution and delivery thereof by the respzctiye signatories. To
the best of Borrower’s knowledge, no other consent by any local, state of federal agency 18 required in
connection with the execution and delivery of the Loan Documents.

{c) Valid Execution and Delivery. All of the Loan Documents requirir g £xecution
by Borrower have been duly and validly executed and delivered by Borrower.

(d) Enforceability. All of the Loan Documents constitute valid, legal and binding
obligations of Turrower and are fully enforceable against Borrower in ac: dance with their terms,
subject only to bankruptcy laws and general principles of equity.

(e) No Defenses. The Note, this Mortgage and the other Loan Documents are not
subject to any right of rescission, set-off, counterclaim or defense, nor would the operation of any of the
terms of the Note, this Mortgage of any of the other Loan Documents, or the exercise of any right

-4-
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thereunder, render this Mortgage unenforceable, in whole or in part, of subject to any right of rescission,
set-off, counterclaim or defense, including the defense of usury.

(H Defense of Usury. Borrower knows of no facts that would support a claim of
usury to defeat or avoid its obligation to repay the principal of, interest on, and other sums or amounts due
and payable under, the Loan Documents,

() No Conflict/Violation of Law. The execution, delivery and performance of the
Loan Documents by the Borrower will not cause or constitute a default under or conflict with the
organizational documents of Borrower, any Indemnitor or any Constituent Entity (as defined in
Section 1,27 of either of them. The execution, delivery and performance of the obligations imposed on
Borrower uiidar the Loan Documents will not cause Borrower or any Indemnitor or any Constituent
Entity of eithe: of them to be in default, including after due notice or lapse of time or both, under the
provisions of anv agreement, judgment or order to which Borrower or any Indemnitor or any Constituent
Entity of either of t'm is a party or by which Borrower or any Indemnitor or any Constituent Entity of
either of them is bounc.

(h) Compliance with Applicable Laws and Regulations. All of the Improvements
and the use of the Property by fic Borrower comply with, and shall remain in compliance with, all
applicable statutes, rules, regulations-and private covenants now or hereafter relating to the ownership,
construction, use or operation of the Property, including all applicable health, fire and building codes, and
all applicable statutes, rules and regilalions pertaining to requirements for equal opportunity, anti-
discrimination, fair housing, environmenital protection, zoning and land use {collectively, “Applicable
Laws”). There is no evidence of any illegal activities relating to controlled substances on the Property.
All certifications, permits, licenses and approvals; including, without limitation, certificates of completion
and occupancy permifs required for the legal use, ccoupancy and operation of the Property for the use
currently being made thereof have been obtained and-ate in full force and effect. All of the Improvements
comply with all material requirements of any applicable Zouing and subdivision laws and ordinances.

() Consents Obtained. All consents, aspiovals, authorizations, orders or filings

with any court or governmental agency or body, if any, required for the execution, delivery and
performance of the Loan Documents by Borrower have been obtained ri made.

G No Litigation. There are no pending actions, suits o proceedings, atbitrations or
governmental investigations against the Property, Borrower, any Indemnitot or xay Constituent Entity of
Borrower or any Indemnitor, whether pursuant to the Loan Documents or othenvise, an adverse ouicome
of which would materially affect the Borrower’s performance under the Note, the Mor'gage or the other
Loan Documents.

k) Title,. The Borrower has good and marketable fee simple title to_the Property,
subject only to those matters expressly listed as exceptions to title or subordinate matters. i the title
insurance policy accepted by Lender in connection with this Mortgage (the “Title Insurance Policy”),
excepting therefrom all preprinted and/or standard exceptions (the “Permitted Exceptions”). The
possession of the Property has been peaceful and undisturbed and title thereto has not been disputed or
guestioned to the best of Borrower’s knowledg:  Further, Borrower has full power and lawful authority
to grant, bargain, sell, convey, assign, transfer and mortgage its interest in the Property in the manner and
form hereby done or intended. Borrower will preserve its mterest in and title to the Property and will
forever warrant and defend the same to Lender against any and ali claims whatsoever and will forever
warrant and defend the validity and priority of the lien and security interest created herein against the
claims of all persons and parties whomsoever, subject to the Permitted Exceptions. The foregoing
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warranty of title shall survive the foreclosure of this Mortgage and shall inure to the benefit of and be
enforceable by Lender in the event Lender acquires title to the Property pursuant to any foreclosure.

M Permitted Exceptions. The Permitted Exceptions do not and will not materially
and adversely affect (1) the ability of the Borrower to pay in full the principal and interest on the Note in
a timely manner or (2) the use of the Property for the use currently being made thereof, the operation of
the Property as currently being operated or the value of the Property.

(m)  First Lien. Upon the execution by the Borrower and the recording of this
Mortgage, and upon the execution and filing of UCC-1 financing statements or amendments thereto, the
Lender will have a valid first lien on the Property and a valid security interest in all personal property
encumbered hereby, subject to no liens, charges of encumbrances other than the Permitted Exceptions.

() ERISA. The Borrower has made and shall continue to make all required
contributions to ali zmployee benefit plans and multi-employer plans, if any, and the Borrower has no
knowledge of any matsfal-liability which has been incurred by the Borrower which remains unsatisfied
for any taxes or penalties -vith respect to any employee benefit plan or any multi-employer plan. Each
such plan has been admimistered in compliance with its terms and the applicable provisions of the
Employee Retirement Income Qooidty Act of 1974, as amended (“ERISA™) and any other federal or state
law and shall continue to be qualified and tax-exempt {0 the greatesi extent permitted thereunder. Othet
than with respect to any such plans, Borrower is not an entity subject to regulation or restriction under
ERISA, and no assets of Borrower are “nlnn assets” (as defined in ERISA).

{(0) Contingent Liabilities. Neither Borrower nor any Indemnitor has any known
material contingent liabilities, except for contingeat habilities of any Indemnitor explicitly set forth on the
financial statements of such Indemnitor that were delivered to Lender in connection with the Loan.

() No Other Obligations. The Borzovier has no materjal financial obligation under
any indenture, mortgage, deed of trust, loan agreement or otier agreement or instrument to which the
Borrower is a party of by which the Borrower or the Froperty is otherwise bound, other than
(i) obligations incurred in the ordinary course of the operation of \the Property that do not violate
Section 1.27, and (ii) the Obligations.

(q) Fraudulent Conveyance. The Borrower (1) has rot sntered into the Loan or any
Loan Document with the actual intent fo hinder, delay, or defraud any creditor and (2) received
reasonably equivalent value in exchange for its obligations under the Loan Dociments. Giving effect to
the Loans contemplated by the Loan Documents, the fair saleable value of the Borrower’s assets exceed
and will, immediately following the execution and delivery of the Loan Docuinznfs, exceed the
Borrower’s total labilities, including, without limitation, subordinated, unliquidated, disputed or
contingent liabilities. The fair saleable value of the Borrower’s assets is and will, immediutelvfollowing
the execution and delivery of the Loan Documents, be greater than the Borrower’s probable labilities,
including the maximum amount of its contingent liabilities or its debts as such debts become absolute and
matured. The Bosrower’s assets do not and, immediately following the execution and delivery of the
Loan Documents will not, constitute unreasonably small capital to carry out its business as conducted or
as proposes . be conducted. The Borrower does not intend to, and does “wt believe that it will, incur
debts and liabilities (including, without limitation, contingent liabilities and other commitments) beyond
its ability to pay such debts as they mature (taking into account the timing and amounts to be payable on
or in respect of obligations of the Borrower).

(r) Investment Company Act. Neither Bomower nor any Indemnitor is (1) an
“igvestment company” of a company “controlled” by an “investment company,” within the meaning of

-6-
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the Investment Company Act of 1940, as amended; (2) a “holding company” or a “subsidiary company”
of a “holding company” or an «q ffiliate” of either a “holding company™ or & “subsidiary company” within
the meaning of the Public Utility Holding Company Act of 1935, as amended; or (3) subject to any other
federal or state law or regulation which purports to restrict or regulate its ability to borrow money.

(s) Access/Utilities. The Property has adequate rights of access to public ways and
is served by adequate water, SCWET, sanitary sewer and storm drain facilities. All public utilities necessary
to the continued use and enjoyment of the Property as presently used and enjoyed are located in the public
right-of-way abutting the Property, or enter the Property via permanent easements not subject to
termination except with the consent of Borrower, and all such utilities are connected so as to serve the
Property without passing over other property. All roads, and access to such roads, necessary for the full
utilization of 1= Property for its current purpose have been completed and dedicated to public use and
accepted by ali ghvernmental authorities or are the subject of access easements for the benefit of the
Property without sy further condition or cost to Borrower or Tenant.

(t) [ries Paid. Borrower has filed all federal, state, county and municipal tax
returns required to have oe.n filed by Borrower, and has paid all taxes which have become due pursuant
to such returns or to any notice-of assessment received by Borrower. Borrower has no knowledge of any
basis for additional assessmer wila respect to such Taxes and Other Charges. Further, the Property is
free from delinquent Taxes and Other Charges.

(u) Single Tax Lot _"he Real Estate consists of a single lot ot multiple tax lots; no
portion of said tax lot(s) covers property cther “han the Real Estate or a portion of the Real Estate and no
portion of the Real Estate lies in any other tax ot.

(¥) Special Assessments. Exciptas disclosed in the Title Insurance Policy, there are
no pending or, to the knowledge of the Borrower, groposed special or other assessments for public
improvements or otherwise affecting the Property, nor, o sie knowledge of the Borrower, are there any
contemplated improvements to the Property that may result i suzh special or other assessments.

(w)  Flood Zone. The Property is not located i/'a Tood hazard arca as defined by the
Federal Insurance Administration.

(x) Seismic Exposure. The Real Estate is not locatéd in Zone 3 or Zone 4 of the
“Seismic Zone Map of the U.8.”

(¥) Misstatements_of Fact. No statement of fact made in (he Loan Documents
contains any untrue statement of a material fact or omits to state any material fact-ieiessary to make
statements contained herein or therein not misleading. There is no fact presently known i <he Borrower,
any Indemnitor or any Constituent Entity of Borrower or amny Indemnitor which has not heen disclosed
which adversely affects, or in the judgment of a reasonable person might adversely affect, tag usiness,
operations or condition (financial or otherwise) of the representing party. Further, and in clarification of
the foregoing, all reports, certificates, affidavits, representations, statements and other data furnished by
or on behalf of Borrower, Indemmitor and each Constituent Entity of each of them to Lender, or their
respective agents, in connection with the Lew =re true and correct in all material respects and do not omit
to state any fact or circumstance necessary to make the statements contained therein misleading.

(z) Condition of Improvements. The Property has not been damaged by fire, water,
wind or other cause of loss since the earlier to occur of the initial visit to or inspection of the Property by
Lender or its agents in connection with the Loan. The Improvements are structurally sound, in good
repair and free of defects in materials and workmanship and have been constructed and installed in
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substantial compliance with the plans and specifications relating thereto. All major building systems
located within the Improvements, including, without limitation, the heating and air conditioning systems
and the electrical and plumbing systems, are in good working order and condition.

(aa)  No Insolvency or Judgment. Neither Borrower, nor any Indemnitor, nor any
Constituent Entity of Borrower or any Indemnitor, (a) has been or is currently the subject of or a party to
any completed or pending bankrupicy, reorganization or insolvency proceeding; or (b) is currently the
subject of any judgment unsatistied of record or docketed in any court of the state in which the Property is
located or in any other court located in the United States. The proposed Loan will not render the
Borrower or any general partner or member of Borrower insolvent. As used in this Mortgage, the term
“insolvent” fucans that the sum total of all of an entity’s liabilities (whether secured or unsecured,
contingent or Tixed, or liquidated or unliguidated) is in excess of the value of all such entity’s non-exempt
assets, i.e., all of the assets of the entity that are available to satisfy claims of creditors.

(bb) No_Condemnation. No part of any property subject to the Mortgage has been
taken in condemnation o1 other like proceeding to an extent which would impair the value of the Property,
the Mortgage or the Loaa ¢t the usefulness of such property for the purposes contemplated by the loan
application relating to the Loan ‘the "Loan Application”), nor is any proceeding pending, threatened or
known to be contemplated for ihs purtial or total condemnation or taking of the Property.

(cc)  No Labor o Materialmen Claims. All parties furnishing labor and materials to
Borrower (or any predecessor-in-title) o the Property have been paid in full and, except for such liens or
claims expressly disclosed in, and insured ag-irst by the Title Insurance Policy, there are no mechanics’,
laborers’ or materialmen’s liens or claims ouis{anding for work, labor or materials affecting the Property,
whether prior to, equal with or subordinate to the 1'en of the Mortgage.

(dd)  No Purchase Options. No Teuary, person, patty, firm, corporation or other entity
has an option, right of first offer, or right of first refusal, wo-purchase the Property, any portion thereof or
any interest therein, except as specifically described in the Tiile Insurance Policy.

(ee) Leases. The Property is pot subject (o wny leases, subleases, licenses,
concessions or other agreements related to the leasing or renting ot the’ Property or any portion thereof,
except as set forth on the Rent Roll (as defined herein). No person has-any possessory interest in the
Property or right to occupy the same, except pursuant to the Leases. Borrowe: hereby represents that: (i)
Borrower has delivered a schedule (the “Rent Roll”) of all Leases affecting the Preperty, which accurately
and completely sets forth in all material respects for each Lease, the following: tue p=me of the Tenant,
the Lease expiration date, extension and renewal provisions, cancellation and termir atiori provisions, the
base rent payable and the security deposit held thereunder, which Rent Roll is true, corrsctand complete
as of the date hereof; and (ii) the Borrower is the owner and holder of the landlord’s inteiest under the
Leases, and there are no prior assignments of all or any portion of the Leases or any portion sf e Rents
and Profits which are presently outstanding and have priority over the assignment of leases and rents
contained herein in Section 1.9 given by Borrower to Lender; and (iii) each Lease constitutes the legal,
valid and binding obligation of Borrower and, to the best of Botrower’s knowledge and belief, is
enforceable against the Tenant thereunder; and (iv) no default exists, or with the passing of time or the
giving of 1 use or both would exist, under any Lease which would, in i: . aggregate, have a material
adverse effect on Borrower or the Property; and (v) except as disclosed in writing in an estoppel
certificate by such Tenant that has been delivered to and accepted by Lender in connection with the Loan,
no Tenant has any offset or defense to the payment of rent under its Lease; and (vi) except as disclosed in
writing in an estoppel certificate by such Tenant that has been delivered to and accepted by Lender in
connection with the Loan, no Tenant has, as of the date hereof, paid rent under its Lease more than one
(1) month in advance, and the rents under such Lease has not been waived, released, or otherwise

-8-
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discharged or compromised; and (vii) all work to be performed by Borrower under each Lease has been
substantially performed, all contributions to be made by Borrower to the Tenant thereunder have been
made and all other conditions precedent to each Tenant’s obligations thereunder have been satisfied; and
(viii) except as disclosed in writing in an estoppel certificate by such Tenant that has been delivered to
and accepted by Lender in connection with the Loan, each Tenant under a Lease has entered mnto
occupancy of the demised premises; and (ix) Borrower has delivered to Lender true, correct and complete
copies of all Leases described in the Rent Roll; and (x) to the best of Borrower’s knowledge and belief,
cach Tenant is free from bankruptcy, reorganization or arrangement proceedings or a general assignment
for the benefit of creditors; and (xi) except as specifically described in the Title Insurance Policy, no
Lease provides any party with the right to obtain a lien or encumbrance upon the Property superior to the
lien of this Martgage.

(7 Appraisal. All information provided by or on behalf of Borrower to the appraiser
in connection therswith was true, correct and complete in all material respects.

(gg) " Beundary Lines. All of the Improvements which were included in determining
the appraised value of the roperty lie wholly within the boundaries and building restriction lines of the
Property, and except as specifically described in the Title Insurance Policy, no improvements on
adjoining properties encroach upor. the Property and no easements or other encumbrances upon the Real
Estate encroach upon any of the Iriprovements, in each case so as to affect the value or marketability of

the Property.

(hh)  Survey. The survey of the Property delivered to Lender in connection with this
Mortgage, has been performed by a duly licensed surveyor or registered professional engineer in the
jurisdiction in which the Property is situated, is certiied to the Lender, its successors and assigns, and the
title insurance company, and is in accordance with tiic xiost current minimum standards for title surveys
as determined by the American Land Title Association, witi the signature and seal of a licensed engineer
or surveyor affixed thereto, and does not fail to reflect any riaisrial matter affecting the Property or the
title thereto.

(ii) Forfeiture. There has not been and shall neve’ be :ommitted by Borrower or any
agent of Borrower any act or omission affording the federal governmeni o any state or local government
the right of forfeiture as against the Property or any part thereof or any fannizs paid in performance of
Borrower’s obligations under any of the Loan Documents.

) Use of Rents and Profits. All Rents and Profits generated by or <erived from the
Property shall first be utilized solely for current expenses directly attributable to tle cwnership and
operation of the Property, including, without limitation, current expenses relating to Borrov/er’s liabilities
and obligations with respect to this Mortgage and the other Loan Documents, and none of thé Xeats and
Profits generated by or derived from the Property shall be diverted by Borrower or utilized for ar y.other
purposes unless ail such current expenses attributable to the ownership and operation of the Property have
been fully paid and satisfied.

(kk)  No Broker. No financial advisors, brokets, underwriters, placement agents,
agents or finders have been dealt with by the Bor uwer in connection with the Loan, except for any broker
whose full commission is being paid out of the proceeds of the Loan and is set forth in the written
instructions from Borrower to Lender regarding disbursement of the proceeds of the Loan.

(1) Conviction of Criminal Acts.  Each of Borrower, any Indemnitor, and any
Constituent Entity of Borrower or any Indemnitor, has never been convicted of a crime (which shall not
include traffic violations) and is not currently the subject of any pending or threatened criminal
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investigation or proceeding. Borrower has disclosed to Lender in writing any civil action (whether or not
such action resulted in a judgment) and regulatory or enforcement proceeding to which Borrower and any
Indemnitor was a defendant or respondent in which it was alleged that Borrower or such Indemmitor
engaged in fraud, deception or misrepresentation, or with respect to which Borrower or any Indemnitor
was ordered or agreed not to engage in the banking or securities industry.

(mm) Security Agreements. There are no security agreements or financing statements
affecting or encumbering any of the Property other than the security agreements and financing statements
created in favor of Lender.

(nn)  Homestead. The Property forms no part of any property owned, used or claimed
by Borrowsras a residence or business homestead and is not exempt from forced sale under the laws of
the State in which the Real Estate is located. Borrower hereby disclaims and renounces each and every
claim to all or any portion of the Property as a homestead.

(00) " yzntracts. Borrower will comply with all of its obligations under all Contracts
which are material to the sprration of the Property in accordance with Borrower’s current practice, and
with all material obligations'ander all other Contracts.

(pp)  Compliance with Anti-Terrorism, Embargo and Anti-Money Laundering I aws.

(i) None of Borrower, Managing Menbei, any indemnitor or guarantor, or any Person who owns any
direct equity interest in or controls Borrewe: or Managing Member currently is identified on the OFAC
List or otherwise qualifies as a Prohibited Pcrsen -and Borrower will tmplement procedures, approved by
Managing Member, to ensure that no Person w10 now or hereafter owns any direct equity interest in
Borrower or Managing Member is a Prohibited Person ¢r controlled by a Prohibited Person, and (ii) none
of Borrower, Managing Member, or any indemnitor or, gearantor are in violation of any applicable laws
relating to anti-money laundering or anti-terrorism, incivding, without limitation, any applicable laws
related to transacting business with Prohibited Persons orthe requirements of the Uniting and
Strengthening America by Providing Appropriate Tools Requires 1o Intercept and Obstruct Terrorism Act
of 2001, US. Public Law 107-56, and the related regulations. issued thereunder, including temporary
regulations, all as amended from time to time. For purposes hereof: (1) the term "Managing Member"
shall mean, if Borrower is a partnership, each general partner of Borrowsr-and, if Borrower is a limited
liability company, each manager or managing member of Borrower and in-2as2 case, if applicable, each
general partner or managing member of such general partner or managing mcuiver. In the event that
Borrower or any Managing Member is a single member limited liability company, the term “Managing
Member” shall include such single member; (2) the term “Person” shall mean any indivizua!, corporation,
limited liability company, partnership, joint venture, estate, trust, unincorporated associatici. any federal,
state, county or municipal government or any bureau, department or agency thereof and auy- riduciary
acting in such capacity on behalf of any of the foregoing; (3) the term “Prohibited Person” shall mean any
Person identified on the OFAC List or any other Person with whom a U.S. Person may not (orduct
business or transactions by prohibition of Federal law or Executive Order of the President of the United
States or America; (4) the term “OFAC List” shall mean the list of specially designated nationals and
blocked persons subject to financial sanctions that is maintained by the U.S. Treasury Department, Office
of Foreign Assets Control and accessible through the internet website www treas. gov/ofac/tl 1sdn.pdf.

1.2 Defense of Title. If, while this Mortgage is in force, the title to the Property or
the interest of Lender therein shall be the subject, directly or indirectly, of any action at law or in equity,
or be attached directly or indirectly, or endangered, clouded or adversely affected in any manner,
Borrower, at Borrower’s expense, shall take all necessary and proper steps for the defense of said title or
interest, including the employment of counsel approved by Lender (it being agreed that Lender shall not
unreasonably withhold its consent to counsel appointed pursuant to the Title Insurance Policy for such
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purposes), the prosecution or defense of litigation, and the compromise or discharge of claims made
against said title or interest. Notwithstanding the foregoing, in the event that Lender determines that
Borrower is not adequately performing its obligations under this Section, Lender may, without limiting or
waiving any other rights or remedies of Lender hereunder, take such steps with respect thereto as Lender
shall deem necessary or proper; any and all costs and expenses incurred by Lender in connection
therewith, together with interest thereon at the Default Interest Rate, shall be immediately paid by
Borrower on demand.

1.3 Performance of Obligations. Borrower shall pay when due the principal of and
the interest on and other amounts evidenced by the Note. Borrower shall also pay and perform all of the
Obligations as and when due. Further, Borrower shall promptly and strictly perform and comply with all
covenants, vanlitions, obligations and prohibitions required of Borrower in connection with any other
document or izistmiment affecting title to the Property, or any part thereof, regardless of whether such
document or inscnvip=nt is superior or subordinate to this Mortgage.

1.4 inzurance. Borrower shall, at Borrower’s expense, maintain in force and effect
on the Property at all times ‘while this Mortgage continues in effect the following insurance:

(2) Insuranie ~.g=inst loss or damage to the Property by fire, windstorm, tornado and
hail and against loss and damage by such other, further and additional risks as may be now or hereafter
embraced by an “all-risk” form of ins(wrance policy. The amount of such insurance shall be not less than
one hundred percent (100%) of the full replacement (insurable) cost of the Improvements, furniture,
furnishings, fixtures, equipment and other itéms (-vhether personalty or fixtures) included in the Property
and owned by Borrower from time to time, withut reduction for depreciation. The determination of the
replacement cost amount shall be adjusted annually 0 c( mply with the requirements of the insurer issuing
such coverage or, at Lender’s election, by reference o such indices, appraisals or information as Lender
determines in its reasonable discretion. Full replacemei rist, as used herein, means, with respect to the
Improvements, the cost of replacing the Improvements witliont regard to deduction for depreciation,
exclusive of the cost of excavations, foundations and footings"below the lowest basement floor, and
means, with respect to such fumniture, furnishings, fixtures, equipment and other items, the cost of
replacing the same, in each case, with inflation guard coverage to reflict tue effect of inflation, or annual
valuation. Each policy or policies shall contain a replacement cost éndorssment and either an agreed
amount endorsement (to avoid the operation of any co-insurance provisionsj or a waiver of any co-
insurance provisions, all subject to Lender’s approval. The deductible with wapeet to such insurance
shall not exceed $10,000.00 per claim.

(b) Comprehensive Commercial General Liability Insurance for. pe.ssnal injury,
bodily injury, death and property damage liability in amounts not less than $1,000,000.00 per voeurrence
and $2,000,000.00 in the aggregate, together with umbrella coverage in amounts no. ess than
§5,000,000.00. During any construction on the Property, Borrower’s general contractor finr such
construction shall also provide the insurance required in this Subsection (b). Lender hereby retains the
right to periodically review the amount of said liability insurance being maintained by Borrower and to
require an increase in the amount of said liability insurance should Lender deem an increase to be
reasonably prudent under then existing circumstances. No deductible shall be permitted with respect to
such insurance.

(c) General boiler and machinery insurance coverage is required if steam boilers or
other pressure-fired vessels are in operation at the Property. Minimum liability amount per accident must
equal the lesser of the replacement (insurabie) value of the Improvements housing such boiler or pressure-
fired machinery or $2,000,000.00. The deductible with respect to such insurance shall not exceed
$10,000.00 per claim.
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(d) If the Property or any part thereof is identified by the Secretary of Housing and
Urban Development as being situated in an area now or subsequently designated as having special flood
hazards (including, without limitation, those areas designated as Zone A or Zone V), flood insurance in an
amount equal to the lesser of: (i} the minimum amount required, under the terms of coverage, to
compensate for any damage or loss on a replacement basis {or the unpaid balance of the Obligations if
replacement cost coverage is not available for the type of building insured); or (ii) the maximum
insurance available under the appropriate National Flood Insurance Administration program. The
deductible with respect to such insurance shall not exceed $25,000.00 per occurrence.

(e) During the period of any construction on the Property or renovation or alteration
of the Improvements, a so-called “Builder’s All-Risk Completed Value” or “Course of Construction”™
insurance policy in non-reporting form for any Improvements under construction, renovation or alteration
in an amount zpproved by Lender and Worker’s Compensation Insurance covering all persons engaged in
such construction wenovation or alteration. The deductible for such insurance, if any, shall be satisfactory
to Lender.

) Less of rents or loss of business income insurance in amounts sufficient to
compensate Borrower forali Rents and Profits following a casualty until completion of Restoration (as
defined in Section 1.7 below) ‘ogether with an additional period of not less than twelve (12) months
thereafter. The amount of coveragé sha!l-he adjusted annually to reflect the then-current Rents and Profits
or income payable during such period. The deductible for such insurance, if any, shall be satisfactory to
Lender,

(g) Any other insurance coverage (or higher coverages) running to the benefit of, or
required by, Lender in connection with the making of the Loan and as set forth on the insurance
certificates or policies delivered to and accepted by Leaden in connection with the closing of the Loan,

(h) Such other insurance on the Property or on any replacements or substitutions
thereof or additions thereto as may from time to time be reourzd by Lender against other insurable
hazards or casualties which at the time are commonly insured 2/4inst in the case of property similarly
situated including, without limitation, Sinkhole, Mine Subsideace, Terrorism, Earthquake and
Environmental insurance, due regard being given to the height and type of buildings, their construction,
location, use and occupancy.

All such insurance shall (i) be with insurers authorized to do businést in the state within
which the Property is located and who have and maintain a rating of at least “A” from Standard & Poors
or A:VI from A.M. Best Company (or, alternatively, if the insurers maintain re-insurance w.th re-insurers
maintaining such rating, Lender will not unreasonably withhold its consent to satisfying ‘sich ‘required
rating by means of a “cut-through” endorsement allowing recourse directly against 4 r¢insurer
maintaining such rating), (ii) contain the complete address of the Property (or a complete- legal
description), (iii) be for terms of at least one year, and (iv) be subject to the approval of Lender as to
nsurance companies, amounts, content, forms of policies, method by which premijums are paid and
expiration dates.

Borrower shall as of the date hereof deliver to Lz uer evidence that said insurance
policies have been paid current as of the date hereof and certified copies of such insurance policies and
original certificates of insurance signed by an authorized agent of the applicable insurance companies
evidencing such insurance satisfactory to Lender, Borrower shall renew all such insurance and deliver to
Lender certificates evidencing such renewals at least thirty (30) days before any such insurance shall
expire. Without limiting the required endorsements to the insurance policies, Borrower further agrees that
all such policies shall include a standard, non-contributory, mortgagee clause naming:

-12-



0522132002 Page: 14 of 55 !

UNOFFICIAL COPY

CIBC Inc., its successors and/or assigns, as their interests may appear
Attn: Real Estate Finance Group

300 Madison Avenue, 8th Floor

New York, New York 10017

(x) as an additional insured under all liability insurance policies, (y) as the first mortgagee on all property
insurance policies and (z) as the loss payee on all loss of rents or loss of business income insurance
policies. Botrower further agrees that all such insurance policies: (1) shall provide for at least thirty (30)
days’ prior written notice to Lender prior to any cancellation or termination thercof and prior to any
modification thereof which affects the interest of Lender; (2) shall contain an endorsement or agreement
by the insurer that any loss shall be payable to Lender in accordance with the terms of such policy
notwithstauGing any act or negligence of Borrower which might otherwise result in forfeiture of such
insurance; (3).sha!l waive all rights of subrogation against Lender; (4) in the event that the Real Estate or
the Improvemen.ts censtitutes a legal non-conforming use under applicable building, zoning or land use
laws or ordinances, <linil include an ordinance or law coverage endorsement which will contain Coverage
A: “Loss Due to Operation of Law” (with a minimum liability limit equal to Replacement Cost With
Agreed Value Endorsement’, Coverage B: “Demolition Cost” and Coverage C: “Increased Cost of
Construction” coverages; aid (5). may be in the form of a blanket policy provided that, in the event that
any such coverage is provided ii' the “orm of a blanket policy, Borrower hereby acknowledges and agrees
that failure to pay any portion of the premium therefor which is not allocable to the Propetty or by any
other action not relating to the Prope.ty which would otherwise permit the issuer thereof to cancel the
coverage thereof, would require the Properiy to be insured by a separate, single-property policy. The
blanket policy must properly identify and fuily pritect the Property as if a separate policy were issued for
100% of Replacement Cost at the time of loss :.nd otherwise meet all of Lender’s applicable insurance
requirements set forth in this Section 14. The (elivery to Lender of the insurance policies or the
certificates of insurance as provided above shall constiiuie an assignment of all proceeds payable under
such insurance policies relating to the Property by Borrower to Lender as further security for the
Obligations. In the event of foreclosure of this Mortgage, ot ‘other transfer of title to the Property in
extinguishment in whole or in part of the Obligations, all right, #itl; and interest of Borrower in and to all
unearned insurance premiums and proceeds payable under such poliries then in force concerning the
Property shall thereupon vest in the purchaser at such foreclosure, or 'n Lender or other transferee in the
event of such other transfer of title whether or not the damage to the Trapsrty occurred prior to such
transfer of title. Approval of any insurance by Lender shall not be a represeiitaaios of the solvency of any
insurer or the sufficiency of any amount of insurance. In the event Borrower 7ils to provide, maintain,
keep in force or deliver and furnish to Lender the policies of insurance required hy this Mortgage or
evidence of their renewal as requited herein, Lender may, but shall not be obligated to, procure such
nsurance and Borrower shall pay all amounts advanced by Lender therefor, together witk-fiitzrest thereon
at the Default Interest Rate from and after the date advanced by Lender until actually repaid by Borrower,
promptly upon demand by Lender. Lender shall not be responsible for nor incur any liability for the
insolvency of the insurer or other failure of the insurer to perform, even though Lender has causey the
insurance to be placed with the insurer after failure of Borrower to furnish such insurance. Borrower shall
not obtain insurance for the Property in addition to that required by Lender without the prior written
consent of Lender, which consent will not be unreasonably withheld provided that (i) Lender is a named
insured on such insurance, (ii) Lender receives complete copies of all policies evidencing such insurance,
and (i11) such insurance complies we.a alt of the applicable requirements set forth herein. To the ¢ .tent
that at any time Lender agrees to accept insurance from an insurer that is rated less than the foregoing,
Lender may terminate its waiver and reassert the aforesaid minimum rating requirements upon any
renewal of any insurance coverage, or at any time if the rating of any insurer is reduced or Lender
determines that any other material adverse cvent has occurred with respect to the financial condition of
such insurer,
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1.5 Payment of Taxes. Except to the extent funds are held in the Impound Account
therefor pursuant to Section 1.6 of this Mortgage when the same become due and payable, Borrower shall
(a) pay or cause to be paid all taxes, assessments, water rents, sewer rents, governmental impositions and
other charges, including, without limitation, vauit charges and license fees for the use of vaults, chutes
and similar areas adjoining the Real Estate, now or hereafter levied or assessed or imposed against, or
which are or may become a lien upon, the Property (“Taxes”), and all ground rents, maintenance charges
and similar charges, now or hereafter levied or assessed or imposed against the Property or any part
thereof (the “Other Charges™), and {b) furnish Lender with receipts (or if receipts are not immediately
available, with copies of canceled checks evidencing payment with receipts to follow promptly after they
become available) showing payment of such Taxes and Other Charges at least fifteen (15) days prior to
the applicab]~ delinquency date therefor. Notwithstanding the foregoing, Borrower may in good faith, by
appropriat: proceedings and upon notice to Lender, contest the validity, applicability or amount of any
asserted Taxes or-Other Charges so long as (x) such contest is diligently pursued, (y) Lender determines,
in its subjective opizion, that such contest suspends the obligation to pay the Taxes or Other Charges and
that nonpayment o svch Taxes or Other Charges will not result in the sale, loss, forfeiture or diminution
of the Property or any-p=it thereof or any interest of Lender therein, and (z) prior to the earlier of the
commencement of such centist or the delinquency date of the asserted Taxes or Other Charges, Borrower
deposits in the Impound Account an amount determined by Lender to be adequate to cover the payment
of such Taxes or Other Charges ard a reasonable additional sum to cover possible interest, costs and
penalties; provided, however, that' Borrower shall promptly cause to be paid any amount adjudged by a
court of competent jurisdiction to be due. with all interest, costs and penalties thereon, promptly after
such judgment becomes final; and provided, further, that in any event each such contest shall be
concluded, the Taxes or Other Charges, as the case may be, together with any applicable interest, costs
and penalties, shail be paid prior to the date arny writ or order is issued under which the Property may be
sold, lost or forfeited.

1.6 Tax and Insurance Impound Acrount. Borrower shall establish and maintain
with Lender at all times while this Mortgage continues in-effect an impound account (the “Impound
Account”) for payment of Taxes and Other Charges and for the premiums on the insurance required to be
maintained with respect to Borrower and the Property (“Insurancc Premiums”) and as additional security
for the Obligations. In addition to the initial deposit to the Impour'd Account required simultaneously
with the execution hereof, commencing on the first Payment Date (as definsd in the Note) and continuing
thereafter on each Payment Date until the Note and all other Obligations-are“fu!ly paid and performed,
Borrower shall pay to Lender, for deposit to the Impound Account, an amount &ual to one-twelfth (1/12)
of the amount of the annual Taxes and Other Charges that will next become du? ‘and payable on the
Property, plus one-twelfth (1/12) of the amount of the annual Insurance Premiums that will next become
due and payable, each as estimated and determined by Lender. So long as no Event of Defuu' (as defined
in Section 2.1 hereunder) has occurred and is continuing, all sums in the Impound Accouiit snail be held
by Lender in the Impound Account to pay said Taxes and Other Charges, in periodic instail nents, and
Insurance Premiums in one annual installment, in each case, before the same become del (iguent,
Borrower shall be responsible for ensuring the receipt by Lender, at least thirty (30) days prior to the
respective due date for payment thereof, of all bills, invoices and statements for all Taxes and Other
Charges, and all Insurance Premiums, and so long as no Event of Default has occurred and is continuing,
T.ender shall pay the governmental authority or other party entitled thereto directly to the extent funds are
i 7ailable for such purpose in the Impound Account. In making :.a1y payment from the Impound Account,
Lender shall be entitled to rely on any bill, statement or estimate procured from the appropriate public
office or insurance company or agent without any inquiry into the accuracy of such bill, statement or
estimate and without any inquiry into the accuracy, validity, enforceability or contestability of any tax,
assessment, valuation, sale, forfeiture, tax lien or title or claim thereof. The Impound Account shall not,
unless otherwise explicitly required by applicable law, be or be deemed to be escrow or trust funds, but, at
Lender’s option and in Lender’s discretion, may either be held in a separate account or be commingled by
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Lender with the general funds of Lender. No interest on the funds contained in the Impound Account
shall be paid by Lender to Borrower. The Impound Account is solely for the protection of Lender and
entails no responsibility on Lender’s part beyond the payment of Taxes and Other Charges, and of
[nsurance Premiums, following receipt of bills, invoices or statements therefor in accordance with the
terms hereof and beyond the allowing of due credit for the sums actually received. Upon assignment of
this Mortgage by Lender, any funds in the Impound Account shall be turned over to the assignee and any
responsibility of Lender, as assignor, with respect thereto shall terminate. If the total funds in the
Impound Account are reasonably determined by Lender to be in excess of the amount of payments
required by Lender for the purposes of the Impound Account, such excess may be credited by Lender on
the subsequent payment to be made hereunder or, if such excess is greater than the amounts due from
Borrower to.Lender in the month following such determination (and if no Event of Default is then
continuing and no event has occurred, and no state of facts exists, which in either case would, with the
giving of notiCe and/or the passage of time, constitute an Event of Default (any such event or state of
facts, a “Default”) i< then continuing), refunded to Borrower. If at any time Lender determines that, with
the making of all'me4thly deposits to the Impound Account when due, the Impound Account nonetheless
would not contain sufficiont funds to pay the next due periodic installments of all Taxes and Other
Charges at least 30 days yrior to the delinquency date thereof, or to pay the next due annual Insurance
Premiums at least 30 days-prior to the due date thereof, Borrower shall, within ten (10) days after receipt
of written notice thereof, depoctit with Lender the full amount of any such deficiency. If the Borrower
shall fail to deposit with Lender tlie full-emount of such deficiency as provided above, Lender shall have
the option, but not the obligation, to raake such deposit and all amounts so deposited by Lender, together
with interest thereon at the Default Intercst Rate from the date incurred by Lender until actually paid by
Borrower, shall be immediately paid by Boirorvel on demand. At any time during the continuance of an
Event of Default, Lender may, but shall not be'cbligated to, apply at any time the balance then remaining
in the Impound Account against the Obligations ir’ whatever order Lender shall subjectively determine.
No such application of the Impound Account shall e deemed to cure any Default or Event of Default
hereunder, and any such application shall not limit Boirower’s obligation to deposit any deficiency of
which Lender gives notice. Upon full payment of the Obligzaons in accordance with its terms or at such
carlier time as Lender may elect, the balance of the Impound Account then in Lender’s possession shall
be paid over to Borrower and no other party shall have any right 2. claim thereto.

1.7 Condemnation and Casualty. Borrower shall give Lender prompt written notice
of the occurrence of any casualty affecting, or the institution of any procesdiigs for eminent domain or
for the condemnation of, the Property or any portion thereof. All insurance precceds on the Property, and
all causes of action, claims, compensation, awards and recoveries for any damigs, condemnation or
taking of all or any part of the Property or for any damage or injury to it for any loss 6: diminution in
value of the Property, are hereby assigned to and shall be paid to Lender. Lender may pa:cizipate in any
suits or proceedings relating to any such proceeds, causes of action, claims, compensation, awards or
recoveries and Lender is hereby authorized, in its own name or in Borrower’s name, to adjust any loss
covered by insurance or any condemnation claim or cause of action, and to settle or comproriis: any
claim or cause of action in connection therewith, and Borrower shall from time to time deliver to Lender
any instruments required to permit such participation; provided, however, that so long as no Event of
Default is continuing, Lender shall not participate in the adjustment of any loss which is not in excess of
the lesser of (i) ten percent (1N%) of the then outstanding principal balance of the Note and (ii)
$500,000.00. Lender may, at Lez jer’s option, (y) hold the balance of any of such proceeds to be used to
reimburse Borrower for the cost of restoring and repairing the Property to the equivalent of its original
condition or to a condition approved by Lender (the “Restoration™), and require Borrower to restore the
Property to the equivalent of its original condition or to a condition approved by Lender, or (z} apply the
balance of such proceeds to the payment of the Obligations, whether or not then due. To the extent Lender, in
accordance with the terms hereof, determines to apply insurance or condemnation proceeds to Restoration,
Lender shall do so in accordance with Lender’s then-current policies relating to the, as applicable, restoration
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of casualty damage on similar properties or restoration or rebuilding of properties that have been the subject
of a partial condemnation. Lender shall not exercise its option to apply insurance proceeds or
condemnation proceeds to the payment of the Obligations if all of the following conditions are met: (1)
no Default or Event of Default has occurred and is continuing; {2) in the case of casualty, less than forty
percent (40%) of the Improvements has been damaged, or in the case of a taking, less than twenty-five
percent (25%) of the improvements has been taken; (3) Lender determines, in its discretion, that there will
be sulficient funds to complete the Restoration (including, without limitation, by means of a deposit of
any shortfall by Borrower with Lender prior to the commencement of the Restoration or promptly upon
Lender’s determination that such a shortfall exists); (4) Lender determines, in its discretion, that the rental
income from the Property after completion of the Restoration will be sufficient to meet ali operating costs
and other exvenses, deposits to the Impound Account, deposits to reserves and loan repayment
obligations relating to the Property and that the debt service coverage ratio for the Property after
Restoration will-be the same as on the closing date of the Loan and the ratio of the loan to value after
Restoration wilibehe same as on the closing date of the Loan; (5) Lender determines, in its discretion,
that (A) the Restoratipa will be completed before the earlier of (i) one year before the Anticipated Balloon
Date of the Note or (ii) wie year after the date of the loss or casualty and (B) the rent loss insurance or
business interruption insucar.ce referenced in Section 1.4(f) above will cover all payments due under the
Loan during the completion of the Restoration; (6) upon Lender's request, Borrower provides Lender
evidence of the availability during and after the Restoration of the insurance required to be maintained by
Borrower pursuant to Section 1.4, and<{7) Borrower provides Lender with written notice within five (5)
days after settlement of the aforesaid insurance or condemnation claim of its request to undertake a
Restoration.

Unless Lender otherwise agrees in wr ting, any application of any awards or proceeds to the
Obligations shall not extend or postpone the due dite of any monthly installments referred to in the Note
or the Loan Documents or change the amount of sucli installments. Borrower agrees to execute such
further evidence of assignment of any awards or procecds as Lender may require. Any reduction in the
Obligations resulting from Lender’s application of any suris received by it hereunder shall take effect
only when Lender actually receives such sums and elects to anply such sums to the Obligations and, in
any event, the unpaid portion of the Obligations shall remain in'full force and effect and Borrower shall
not be excused in the payment thereof Partial payments received by Lender, as described in the
preceding sentence, shall be applied first to the final payment due vuder the Note and thereafter to
installments due under the Note in the inverse order of their due date. i 2orrower elects to effect a
Restoration, Borrower shall promptly and diligently, at Borrower’s sole cost 4iid expense and regardless
of whether the insurance proceeds or condemnation award, as appropriate, shall be sufficient for the
purpose, restore, repair, replace and rebuild the Property as nearly as possibie to 11s vzlue, condition and
character immediately prior to such casualty or partial taking in accordance with the furegoing provisions
and Borrower shall pay to Lender all costs and expenses of Lender incurred in adraimistering said
rebuilding, restoration or repair, provided the Lender makes such proceeds or award availatie for such
purpose. Borrower agrees to execute and deliver from time to time such further instruments a; way be
requested by Lender to confirm the foregoing assignment to Lender of any award, damage, insurance
proceeds, payment or other compensation. Lender is hereby irrevocably constituted and appointed the
attormey-in-fact of Borrower (which power of attorney shall be irrevocable so long as any Obligations is
outstanding, shall be deemed coupled with an interest, shall survive the voluntary or involuntary
dsselution of Borrower and shall not be affected by any disa! dity or incapacity suffered by Borrower
subsequent to the date hereof), with full power of substitution, subject to the terms of this section, to setle
for, collect and receive any such awards, damages, insurance proceeds, payments or other compensation
from the parties or authorities making the same, to appear in and prosecute any proceedings therefor and
to give receipts and acquittances therefor.
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1.8 Mechanics’ Liens. Borrower shall pay when due all claims and demands of
mechanics, materialmen, laborers and others for any work performed or materials delivered for the Real
Estate or Improvements; provided, however, that, Borrower shall have the right to contest in good faith
any such claim or demand, so long as it does so diligently, by appropriate proceedings and without
prejudice to Lender, and provided that neither the Property nor any interest therein would be in any
danger of sale, loss or forfeiture as a result of such proceeding or contest. In the event Borrower shall
contest any such claim or demand, Borrower shall promptly notify Lender of such contest and thereafter
shall, upon Lender’s request, promptly provide a bond, cash deposit or other security satisfactory to
Lender to protect Lender’s interest and security should the contest be unsuccessful. If Borrower shall fail
to immediately discharge or provide security against any such claim or demand as aforesaid, Lender may
do so and ary and all expenses incurred by Lender, together with interest thereon at the Default Interest
Rate froni tiis date incurred by Lender until actually paid by Borrower, shall be immediately paid by
Borrower on deriand.

re Assignment of Leases and Rents and Profits. As additional and collateral
security for the paymient’of the Obligations and cumulative of any and all rights and remedies herein
provided for, Borrower hireby absolutely and presently assigns to Lender all existing and future Leases,
and all existing and futurc 'Kents and Profits. Borrower hereby grants to Lender the sole, exclusive and
immediate right, without taking pcssession of the Property, to demand, collect (by suit or otherwise),
receive and give valid and sufficient receipts for any and all of said Rents and Profits, for which purpose
Borrower does hereby irrevocably inake. constitute and appoint Lender its attorney-in-fact with full
power to appoint substitutes or a trustee to accomplish such purpose (which power of attorney shall be
irrevocable so long as any Obligations is out.tznding, shall be deemed to be coupled with an interest,
shall survive the voluntary or involuntary dissolution of Borrower and shall not be affected by any
disability or incapacity suffered by Borrower subsequent to the date hereof). Lender shall be without
liability for any loss that may arise from a failure ur nability to collect Rents and Profits, proceeds or
other payments. However, until the occurrence of an Lvent of Default under this Mortgage, Borrower
shall have a license to collect and receive the Rents and Profiis when due and prepayments thereof for not
more than one month prior to due date thereof. Upon the occuvirence of an Event of Default, Borrower’s
license shall automatically terminate without notice to Borrev.er and Lender may thereafter, without
taking possession of the Property, collect the Rents and Profits itself ir by an agent or receiver. From and
after the termination of such license, Borrower shall be the agent of Lender-in collection of the Rents and
Profits and all of the Rents and Profits so collected by Borrower shall be ieid in trust by Borrower for the
sole and exclusive benefit of Lender and Borrower shall, within one (1) busir<ss day after receipt of any
Rents and Profits, pay the same to Lender to be applied by Lender as hereinaftcriset forth. Borrower
hereby irrevocably agrees that any Tenant paying Rents and Profits as directed by Lend<i chall be deemed
to have paid such amount in satisfaction of its obligation under such Tenant’s Leasz, a1 -each Tenant
may rely on such agreement by Borrower. Neither the demand for or collection of Rents 2ud Profits by
Lender, nor the exercise of Lender’s rights as assignee of the Leases, shall constitute any assanption by
Lender of any obligations under any Lease or other agreement relating thereto. Lender is obligated to
account only for such Rents and Profits as are actually collected or received by Lender. Borrower
irrevocably agrees and consents that the respective payors of the Rents and Profits shall, upon demand
and notice from Lender of an Event of Default hereunder, pay said Rents and Profits to Lender without
liability to determine the actual existence of any Event of Default claimed by Lender. Borrower hereby
waives any right, claim or dez and which Borrower may now or hereafter have against any s..1 payor by
reason of such payment of Rents and Profits to Lender, and any such payment shall discharge such
payor’s obligation to make such payment to Borrower. All Rents and Profits collected or received by
Lender shall be applied against all expenses of collection, including, without limitation, attorneys’ fees,
against costs of operation and management of the Property and against the Obligations, in whatever order
or priority as to any of the items so mentioned as Lender directs in its sole subjective discretion and
without regard to the adequacy of its security. Neither the exercise by Lender of any rights under this
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Section nor the application of any Rents and Profits to the Obligations shall cure or be deemed a waiver
of any Default or Event of Default hereunder. The assignment of Leases and of Rents and Profits
hereinabove granted shall continue in full force and effect during any period of foreclosure or redemption
with respect to the Property.

1.10  Leases.

(a) Entering Into Leases. Borrower may enter into a proposed Iease (which includes
the renewal or extension of an existing Lease (a “Renewal Lease™)) without the prior written consent of
Lender (except if required pursuant to Section 1.10(d) hereof) if such proposed Lease (i) provides for
rental rates and terms comparable to existing local market rates and terms (taking into account the type
and quality ¢f'the tenant) as of the date such Lease is executed by Borrower (unless, in the case of a
Renewal Leasc, the rent payable during such renewal, or a formula or other method to compute such rent,
is provided for iix-toz original Lease), (i) is an arms-length transaction with a bona fide, independent third
party tenant for occupricy by the lessee under such Lease, (iii) does not have a materially adverse effect
on the value of the FrorCity taken as a whole, (iv} is subject and subordinate to this Mortgage, and
obligates the lessee therevad.r to attorn to Lender, or any designee, upon transfer of title to the Property
thereto, (v) does not conlain anv. option or right of first refusal to purchase all or any portion of the
Property, (vi) expressly provide: thatthe portion of the Property demised thereby shall not be used for a
“Prohibited Use” (as defined below) 2=l (vii) is written on the standard form of lease which was either
delivered to Lender simultaneously herewith or was subsequently approved by Lender, in either case with
only immaterial variations from such staiida.d form. As used in this Mortgage, a "Prohibited Use" shall
mean (1) operation of a dry-cleaning busiress, <xcept for a dry-cleaning business at which no on-site
cleaning operations of any sort are undertaker (i.e.. a so-called drop-off station), (2) operation of a
gasoline station or automobile service or maintenarce ficility; (3) operation of a car wash; (4) operation
of any other business that, in the ordinary course of upcration, would be likely to result in the release of
Hazardous Substances (as defined in Section 1.25 tercof); (5) the sale or display of obscene or
pornographic material, the conduct of obscene, nude or semi-uw'e live performances, or similar purposes;
and (6) the operation of a cabaret, dance hall or similar venue. Al proposed Leases which do not satisfy
the requirements set forth in this Section 1.10 (a) shall be subjez. 10 the prior approval of Lender and its
counsel, at Borrower’s expense (and, in conjunction therewith, Borrower shall provide Lender with such
information as Lender shall reasonably request with respect to such nraposed Lease and the Tenant
thereunder). Promptly upon entering into any Lease without Lender’s approval pursuant to this Section
1.10 (a), Borrower shall promptly deliver to Lender a copy of such Lease,/i1ogeiher with Borrower’s
certification that such Lease satisfies all of the conditions of this Paragraph. Upon Lender’s request,
Borrower shall deliver to Lender a true, correct and complete copy of each Lease then ir-eifect.

(b) Covenants Regarding Leases. Borrower (i} shall observe and perionn all the
obligations imposed upon the lessor under each Lease, and shall not do or permit to be done zay:hing to
impair the value of any Lease as security for the Obligations; (ii) upon request (which request 15 hrreby
deemed given with respect to any “Major Lease”, as defined below), shall promptly send copies to Lender
of all notices of default which Borrower shall send or receive thereunder; (iii) shall enforce all of the
material terms, covenants and conditions contained in each Lease upon the part of the Tenant thereunder
to be observed or performed, (iv) shall not collect any of the Rents more than one (1) month in advance (it
being acknowledged that security deposits shall not be deeir: «i Rents collected in advance); (v) shall not
execute any other assignment of the lessor’s interest in any of the Leases or the Rents and Profits (other
than to Lender as security for the Obligations); and {vi) shall not consent to any assignment of or
subletting under any Lease not in accordance with the terms of such Lease, in each case without the prior
written consent of Lender. Within 30 days after Lender’s request therefor (which request shall not be
made more than twice in any calendar year absent an Event of Default), Borrower shall deliver to Lender
an estoppel certificate from each Tenant.
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under, or shorten the term of, any Lease (including any guaranty, letter of credit or other credit support
with respect thereto) (the foregoing, collectively, a “Lease Modification™) provided that (1) such Lease
Modification (taking into account, in the case of a termination, reduction in rent, surrender of space or
shortening of term, the planned altemative use of the affected space) does not have a materially adverse
effect on the value of the Property taken as a whole, (if) such Lease Modification is in the normal course

of business and is consistent with sound and customary leasing and management practices for similar

Lender and its counscl- at Bormrower’s expense (and, in conjunction therewith, Borrower shall provide
Lender with such inforriation as Lender shall reasonably request with respect to such proposed Lease
Modification and the Tenigt under the Lease affected thereby). Promptly upon entering into any Lease
Modification without Lender’; avpraval pursuant to this Section 1.10 (c), Botrower shall promptly deliver
to Lender a copy of such instrunient. together with Botrower’s certification that such instrument satisfies
all of the conditions of this Paragrapa.

(d) Major Leases. Not w!ihstanding anything contained herein to the contrary,
Borrower shall not, without the prior written ¢cnsent of Lender, enter into, renew, extend, amend, modify,
waive any provisions of, terminate, reduce rents Undei, accept a surrender of space under, or shorten the
term of, any Major Lease. The term “Major Lease™s!all mean any Lease of non-residential space at the
Property.

(e} Security Deposits. All security deposits’ of tenants, whether held in cash or in
any other form, shall be held in compliance with applicable law.~ Al such security deposits shall not be
commingled with any other funds of Borrower or any other person. ‘Any kond or other instrument which
Borrower is permitted to hold in lieu of cash security deposits under a0y epplicable legal requirements
shall be maintained in full force and effect in the full amount of such deprsiis unless replaced by cash
deposits as hereinabove described; shall be issued by an institution reasonably satisfactory to Lender;

thereunder or, at Lender’s option, be assigned or fully assignable to Lender; and shall, 'n all respects,
comply with any applicable legal requirements and otherwise be reasonably satistacio: 7% Lender.
Borrower shall, upon request, provide Lender with evidence reasonably satisfactory <o-1ender of
Borrower’s compliance with the foregoing, Upon an Event of Default under this Mortgage, Borrower
shall, immediately upon Lender’s request (if permitted by applicable law), deliver to Lender the security
deposits (and any interest previously eamed thereon and not disbursed to the person(s) lawfully entitled to
reccive same) with respect to all or any portion of the Property, to be held by Lender subject to the terms
of the Leases. '

() -.zhant Financial Information. Borrower shall cause each Leas: <ntered into on
or after the date hereof which, if all Tenants paid all rents as and when due under their respective Leases,
would yield one-third or more of the aggregate rental income of the Property (a “Major Income Lease™) to
require the Tenant under such Lease to deliver to Borrower periodic operating statements with respect to
(1) such Tenant’s operations at the Property, and (ii) the operations of such Tenant and, if applicable, any
parent or affiliated entity of such Tenant which operates, or has subsidiaries that operate, comparable
businesses (collectively, “Tenant Financia] Information™). Notwithstanding the provisions of Section
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1.10(a) above, any Major Income Lease entered into after the date hereof which does not require the

Tenant Financial Information to Lender, provided, however, that ( 1) prior to a Secondary Market
Transaction consisting of a securitization, Lender shall not require Borrower to request Tenant Financial
Information more than three (3) times, and (2) following a Secondary Market Transaction consisting of a
securitization, provided no Event of Default is continuing, Lender shall not request such information
without reasonable cause (which reasonable cause shall include, without limitation, the occurrence of any

.11 Alienation and F urther Encumbrances,

{(a) Borrower acknowledges that Lender has relied upon the principals of Borrower
and their experience in ~wning and operating properties similar to the Property in connection with the
closing of the loan evidizced by the Note. Accordingly, notwithstanding anything to the contrary
contained in Section 5.6 herec i, r.either the Property, nor any part thereof or interest therein, shall be sold,
conveyed, disposed of, alienated, hypnthecated, leased (except to Tenants under Leases which are not in
violation of Section 1.10 hereof), assigned, pledged, mortgaged, further encumbered or otherwise
transferred, nor shall Borrower be dvested of its title to the Property or any interest therein, in any
manner or way, whether voluntarily or fnvoleatarily (any of the foregoing, a “Transfer”), except as
expressly set forth in this Section | .1 1, in eacli zase without the prior written consent of Lender being first
obtained, which consent may be withheld in Lender’s sole discretion. For the purposes of this Section
L.11, a “Transfer” shall also include (i) transfers ot'dirsct or indirect ownership interests in Borrower, and
the creation of new or additional ownership interesis in Borrower, or in any Constituent Entity of
Borrower, in each case except as set forth in Section 1.j 1£5) below, (ii) an installment sales agreement
with respect to the Property or any portion thereof, (iii) a Lease 4f all or substantially all of the Property
other than for actual occupancy by a space tenant thereundez, (iv). 2ny sale or assignment of any of
Borrower’s right, title and interest in, to and under any Leases or Rents apd Profits, other than to Lender,
(v) if Borrower or any Constituent Entity of Borrower is a partnership<ur joint venture, the addition,
change, removal or resignation of any general partner, or the transfer or pledec ol any interest (whether as
a general partner or limited partner) of any general partner in such partnershu), and (vi) if Borrower or
any Constituent Entity of Borrower is a limited liability company, the addition, ‘change, removal or
resignation of any manager or managing member, or the transfer or pledge of any intéres: (whether as a
managing member or otherwise) of such manager or managing member in such limited tuotizty company,
or the transfer of control (as defined in Section 1.27) of such Mmanager or managing member.

(b) Notwithstanding the foregoing provisions of this Section, Lender shail not
unreasonably withhold its consent to the sale of the Property in its entirety (hereinafter, “Sale™ to a
single-purpose entity with organizational documents containing provisions substantially similar to those
set forth in Section 1.27 and otherwise acceptable to Lender (hereinafter, “Buyer”) provided that such
Sale occurs after the earlier to occur of a Secondary Market Transaction (as defined herein) and the
second (2" anniversary of the date hereof, and each of fi:: iollowing terms and conditions are satisfied in
connection with such Sale:

(1) No Default or Event of Default is then continuing;

(2) Borrower gives Lender written notice of the terms of such prospective
Sale not less than thirty (30) days before the date on which such Sale is scheduled to close, accompanied
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by all information concerning the proposed Buyer as Lender would require in evaluating an initial
extension of credit to a borrower and a non-refundable application fee in the amount of $2,500.00.
Lender shall have the tight to approve or disapprove the proposed Buyer in its reasonable discretion (it
being acknowledged that Lender may, as a condition to approving any proposed Buyer, require
confirmation in writing from each of the Rating Agencies (as defined herein) that such Sale will not result
in a qualification, downgrade or withdrawal of any rating in effect immediately prior to such Sale for any
securities issued in connection with a Secondary Market Transaction), and such approval, if given, may
be given subject to such conditions as Lender may deem appropriate;

{3) Borrower pays Lender, concurrently with the closing of such Sale, a non-
refundable assumption fee in an amount equal to all out-of-pocket costs and expenses, including, without
limitatior! atorneys’ fees, incurred by Lender in connection with the Sale plus an amount equal to one
percent (1.0°%) of the then outstanding principal balance of the Note;

4) Buyer assumes and agrees to pay the Obligations (subject to the
provisions of Section. 25 hereof) and, prior to or concurrently with the closing of such Sale, the Buyer
executes, without any oust or expense (o Lender, such documents and agreements as Lender shall
reasonably require to evidsice and effectuate said assumption and delivers such legal opinions as Lender
may require;

&) Borrowtr and the Buyer execute and cause to be filed in such public
records as Lender deems appropriate, without any cost or €xpense to Lender, new financing statements or
financing statement amendments and any addricnal documents reasonably requested by Lender;

(6) Borrower causes % be delivered to Lender, without any cost or expense
to Lender, such endorsements to Lender’s title ‘inspance policy, hazard insurance endorsements or
certificates and other similar materials as Lender may dezm necessary at the time of the Sale, all in form
and substance satisfactory to Lender, including, without ariliition, an endorsement or endorsements to
Lender’s title insurance policy insuring the lien of this Moitoase, extending the effective date of such
policy to the date of execution and delivery (or, if later, of -cording} of the assumption agreement
referenced above in subparagraph (4) of this Section, with no additi’nal exceptions added to such policy
and insuring that fee simple title to the Property is vested in the Buyer,

) Borrower executes and delivers to Lender, witrout any cost or expense to
Lender, a release of Lender, its officers, directors, employees and agents, from, 1} claims and liability
relating to the transactions evidenced by the Loan Documents through and including the date of the
closing of the Sale, which agreement shall be in form and substance satisfactory to Lender and shall be
binding upon the Buyer;

(8) Subject to the provisions of Section 5.25 hereof, such Sala is not
construed so as to relieve Borrower of any personal liability under the Note or any of the other Loan
Documents for any acts or events occurring or obligations arising prior to or simultaneously with the
closing of such Sale and Borrower executes, without any cost or expense to Lender, such documents and

liability. Borrower sha;: ¢ released from and relieved of any personal liability under - - Wote or any of
the other Loan Documents for any acts or events occurring or obligations arising after the closing of such
Sale which are not caused by or arising out of any acts or events occurring or obligations arising prior to
or simultaneously with the closing of such Sale; and

&) Such Sale is not construed so as to relieve any Indemnitor of its
obligations under any I.oan Document, and a Constituent Entity of the Buyer approved by Lender in its

21-



0522132002 Page: 23 of 55 1

UNOFFICIAL COPY

documents as may be required by Lender to evidence such assumption. Each Indemnitor shall be released

not caused by or arising out of any acts or events occurring or obligations arising prior to or
simultaneously with the closing of such Sale;

(10)  Buyer has furnished to Lender all appropriate papers evidencing the
Buyer’s capacity and good standing, and the authority of the signers to execute the assumption of the
Loan Documents and the Obligations, which papers shail include certified copies of all documents
refating to the organization and formation of the Buyer and of the entities, if any, which are Constituent

(11)  Buyer shall assume the obligations of Borrower under any management
agreements pertuning to the Property, or shall cause the new manager and management agreement to
satisfy the requiremren's of Section 1.24 hereof: and

(125" Buyer shall furnish an opinion of counsel satisfactory to Lender that the
acquisition of the Property and the assumption of the Loan Documents and Obligations by Buyer and, to
the extent applicable, Successor Tademnitor, was validly authorized, and duly executed and delivered, and
constitutes the legal, valid and bi: ding obligations of Buyer and Successor Indemnitor, enforceable
against each of them in accordance wit! their respective terms, and with respect to such other matters as

Lender may reasonably require.

(c) Provided no Default shall then be continuing, the following direct or indirect
transfers of interests in Borrower, or any Constituen Catity of Borrower, shall be permitted without the
prior written consent of Lender:

(D If Borrower {or any Constituer: Fntity of Borrower) is a corporation, any
direct or indirect transfer of stock in such corporation, or the iscuance of new stock in such corporation,
which does not result in a change of control (as defined under Rule <05 under the Securities Act of 1933,
as amended) of such corporation;

{2) If Borrower (or any Constituent Entity of Borrower) is a limited
partnership, any direct or indirect transfer of limited partnership interests in such ‘inited partnership, or
the issuance of new limited partnership interests which results in the dilution of the existing limited
partners, so that after giving effect to such transfer or issuance, (x) not more than 199,55 the equity
interests in such partnership have been transferred or issued from and after the date herert and (y) the
persons responsible for the management of the Borrower and the Property remain unchanged;

(3) If Borrower (or any Constituent Entity of Borrower) is a limited liability
company, any direct or indirect transfer of membership interests in Borrower, or the issuance of new

such transfer or issuance, (x) not more than 49% of the equity interests in such limited liability company
have been transferred or issued from and after the -ae hereof and (v) the persons responsible for the
management of the Borrower and the Property remain unchanged; and

4) Either (a) any transfer for estate planning purposes by the Indemnitor, or
{b) any involuntary transfer caused by the death of 2 holder of ownership interests in Borrower, or in any
general partner or managing member of Borrower, in each case so long as (y) Borrower is reconstituted, if
required, following any such death and (z) either (i) those persons responsible for the management of the
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Borrower and the Property remain unchanged as a result of such death or estate planning or (ii) the
person(s) to become responsible for management of the Borrower and the Property are approved by
Lender.

Borrower shall give Lender (1) prior written notice of any event set forth in Subparagraphs (1), (2) or (3)

112 Payment of Utilities, Assessments, Charges, Etc. Borrower shall pay when due
all utility charges (e.g., for gas, electricity, water and sewer services and similar charges) which are
incurred /oy, Borrower or its agents, and all other assessments or charges of a similar nature, or
assessments, gayable pursuant to any restrictive covenants, whether public or private, affecting the Real
Estate and/or the Improvements or any portion thereof, whether or not such assessments or charges are or
may become liexs thereon.

L13 © Access Privileges and Inspections. Lender and the agents, representatives and
employees of Lender shal’, subject to the rights of tenants, have fuil and free access to the Real Estate and
the Improvements and any otlier location where books and records concerning the Property are kept at all
reasonable times and on reasorable orior notice for the purposes of inspecting the Property and of
examining, copying and making extracts from the books and records of Borrower relating to the Property.
Borrower shall lend assistance to all su¢n agents, representatives and employees of Lender.

1.14  Waste; Alteration of i uprovements. Borrower shall not commit, suffer or permit
any waste on the Property nor take any actiors that might invatidate any insurance carried on the
Property. Borrower shall maintain the Propetiy ia good condition and repair.  No part of the
Improvements may be removed, demolished or materizily altered, in each case, without the prior written
consent of Lender, except as required pursuant to Applicable Laws or to cause the Property not to be in
violation of any Lease approved or deemed approved pursuzn* to Section 1.10 hereof. Without the prior
written consent of Lender in each case, Borrower shall not comaience construction of any improvements
on the Real Estate other than improvements required for the mainten ince or repair of the Property.

L15  Zoning. Without the prior written consent of Lenderin sach case, Borrower shall
not seek, make, suffer, consent to or acquiesce in any change in the zoning vi conditions of use of the
Real Estate or the Improvements. If, under applicable zoning provisions, the use bt'all or any part of the
Real Estate or the Improvements is or becomes a nonconforming use, Borrower shall 46t cause or permit
such use to be discontinued or abandoned without the prior written consent of Lender.. Wi out Lender’s
prior written consent, Borrower shall not file or subject any part of the Real Estate or the Imyrovements to
any declaration of condominium or co-operative or convert any part of the Real Bsiate_or the
Improvements to a condominium, co-operative or other form of multiple ownership and governance.

.16  Financial Statements, Books and Records, and Informational Reporting.
Borrower shall keep accurate books and records of account of the Property and its own financial affairs
sufficient to permit the preparation of fimancial statements therefrom in accordance with generally
accepted accounting : .iaciples. Lender and it duly authorized representatives sh: * nave the right to
€xamine, copy and audit Borrower’s records and books of account at all reasonable times. So long as this
Mortgage continues in effect, Borrower shall provide to Lender, in addition to any other financial
statements required hereunder or under any of the other Loan Documents, the following financial
statements and information, all of which must be certified to Lender ags being true and correct by
Borrower or the person or entity to which they pertain, as applicable, be prepared in accordance with
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generally accepted accounting principles consistently applied and be in form and substance acceptable to
Lender:

(a) copies of all tax returns filed by Borrower, within thirty (30) days after the date
of filing;

(b) monthly operating statements for the Property (including a current Rent Roli

month during the first twelve ( 12) months of the term of the Loan or until the occurrence of a Secondary
Market Transaction and (ii) during any period when Borrower is required to make payments of net cash
flow to any Reserve;

(©) quarterly operating statements for the Property, within thirty (30) days after the
end of each caledar quarter;

(d) annual financial statements for Borrower (setting forth Borrower’s balance sheet
and operating statemenis for the Property) and each Indemnitor in connection with the Loan, within
ninety (90) days after the “zd of each calendar year;

(e) a curren Rent Roll, containing the information set forth in Paragraph l.1(ee)
above, dated as of January 1 of each calendar year and certified by Borrower as being true, correct and
complete, which shall be delivered to T.znder on or before January 15 of each year; and

© such other informatisiwith respect to the Property, Borrower, the principals in
Borrower, and each Indemnitor which may reasonaply. be requested from time to time by Lender, within a
reasonable time after the applicable request.

If any of the aforementioned materials are not furnished £ Zender within the applicable time periods, in
addition to any other rights and remedies of Lender contained Yierein, Lender shall have the right, but not
the obligation, to obtain the same by means of an audit by ar’ifidependent certified public accountant
selected by Lender, in which event Borrower agrees Lo pay, or to rzimturse Lender for, any expense of
such audit and further agrees to provide all necessary information v 5aid accountant and to otherwise
cooperate in the making of such audit.

1.17  Further Documentation. Borrower shall, on the reques of Lender and at the
expense of Borrower, promptly: (a) correct any defect, error or omission which may bodiscovered in the
contents of this Mortgage or in the contents of any of the other Loan Docuaen’s: {b) execute,
acknowledge, deliver and record or file such further instruments (including, without liznitaiion, further
mortgages, deeds of trust, security deeds, security agreements, financing statements,” rontinuation
statements and assignments of rents or leases) and promptly do such further acts as may be reeessary,
desirable or proper to carry out more effectively the purposes of this Mortgage and the other Loan
Documents and to subject to the liens and security interests hereof and thereof any property intended by
the terms hereof and thereof to be covered hereby and thereby, including specifically, but without
limitation, any renewals, additions, substitutions, replacements or appurtenances to the Property; (c)
execute, acknowledge, deliver, procure and 1= -.d or file any document or instrument (including
specifically any financing statement) deemed advisable by Lender to protect, continue or perfect the liens
or the security interests hereunder against the rights or interests of third persons; and (d) furnish to
Lender, upon Lender’s request, a duly acknowledged written statement and estoppel certificate addressed
to such party or parties as directed by Lender and in form and substance supplied by Lender, setting forth
all amounts due under the Note, stating whether any Default or Event of Default exists, stating whether
any offsets or defenses exist against the Obligations, affirming that the Loan Documents are the legal,
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valid and binding obligations of Borrower, and containing such other matters as Lender may reasonably
require,

1.18  Payment of Costs: Reimbursement to Lender. Borrower shall pay all costs and
expenses of every character incurred in connection with the closing of the Loan or otherwise attributable
or chargeable to Borrower as the owner of the Property, including, without limitation, appraisal fees,
recording fees, documentary, stamp, mortgage or intangible taxes, brokerage fees and commissions, title
policy premiums and title search fees, public records search fees, escrow fees and attorneys’ fees.
Borrower shall pay to Lender any and all reasonable costs and expenses (including, without limitation,
reasonable attorneys’ fees and expenses) in connection with any matter for which the consent or approval
of Lender is required (or which is required to be delivered to Lender for review and/or approval) pursuant
to the Loan Documents. If Borrower defaylts in any such payment, which default is not cured within any
applicable piace or cure period, Lender may pay the same and Borrower shall reimburse Lender on
demand for ail sach costs and expenses incurred or paid by Lender, together with such interest thereon at
the Default Inteles! Rate from and after the date of Lender’s making such payment until reimbursement
thereof by Borrower, Further, Borrower shall promptly notify Lender in writing of any litigation or
threatened litigation aifecting the Property, or any other demand or claim which, if enforced, could impair
or threaten to impair Letder’s security hereunder. Without limiting or waiving any other rights and
remedies of Lender hereunde/, it ny action or proceeding of any kind (including, but not limited to, any
bankruptcy, insolvency, arrangcment, reorganization or other debtor relief proceeding) is commenced
which might affect Iender’s interest in the Property or Lender’s right to enforce its security, or upon the
occurrence of any other Event of De‘au't, then Lender may, at its option, with or without notice to
Borrower, make any appearances, disbu'se a4y sums and take any actions as may be necessary or
desirable to protect or enforce the security of tus Mortgage or to remedy such Event of Default (without,
however, waiving any Default). Borrower agrees to pay on demand all expenses of Lender incurred with
respect to the foregoing (including, but not limited ‘v, reasonable fees and disbursements of counsel),
together with interest thereon at the Default Interest Kats from and after the date on which Lender incurs
such expenses until reimbursement thereof by Borrower. Tne necessity for any such actions and of the

and to authorize others to enter upon the Property or any part'ineren for the purpose of performing or
observing any such defauited term, covenant or condition without threb ¥/5ecoming liable to Borrower or
any person in possession holding under Borrower. Borrower hereby aciuowledges and agrees that the
remedies set forth in this Section 1.18 shall be exercisable by Lender, and 2uy «nd all payments made or
costs or expenses incurred by Lender in connection therewith shall be sccired hereby and shall be,
without demand, immediately repaid by Borrower with interest thereon at the' Default Interest Rate,
notwithstanding the fact that such remedies were exercised and such payments made and costs incurred
by Lender after the filing by Borrower of a voluntary case or the filing against Borrower of i involuntary
¢ase pursuant to or within the meaning of the Bankruptcy Reform Act of 1978, as ameuided. Title 11
US.C., or after any similar action pursuant to any other debtor relief law (whether statutoy, common
law, case law or otherwise) of any Jurisdiction whatsoever, now or hereafter, in effect, which ay be or
become applicable to Borrower, Lender, any Indemnitor, the Obligations or any of the Loan Documents,
Borrower hereby indemnifies and holds Lender harmless from and against all loss, cost and expenses with
respect to any Default hereof, any liens (Le., judgments, mechanics’ and materialmen’s liens, or
otherwise), charges and encumbrances filed against the Property, and from any claims and demands for
damages or injury, acluding claims for property damage, personal injury or wrong: .t death, arising out of
or in connection with any accident or fire or other casvalty on the Real Estate or the Improvements or any
nuisance made or suffered thereon, including, in any case, attorneys’ fees, costs and expenses as
aforesaid, whether at pretrial, trial or appellate level, and such indemnity shall survive payment in full of
the Obligations. This Section shall not be construed to require Lender to incur any expenses, make any
appearances or take any actions.

25-



0522132002 Page: 27 of 55 |

UNOFFICIAL COPY

(collectively, "UCC Collateral"). Borrower hereby grants to Lender a security interest in the UCC
Collateral. Borrower shall execute and deliver to Lender, upon Lender's request, financing statements,
continuation statements and amendments, in such form as Lender may require, to perfect or continue the
perfection of this security interest. Borrower shall pay all costs of preparing and filing such statements,
and all costs and expenses of any record searches for financing statements that Lender may require,
Without the prior written consent of Lender, Borrower shall not CIeate or permit to exist any other lien or
security interest in any of the UCC Collateral. The name and address of Borrower (as Debtor under any
applicabls Uniform Commercial Code) and Lender (as Secured Party under any applicable Uniform
Commercial Code) are as set forth on Page 1 of this Mortgage,

1.2 Easements and Rights-of-Way. Borrower shall not grant any easement or right-
of-way with respect ic 2] or any portion of the Real Estate or the Improvements without the prior written
consent of Lender. Tae purchaser at any foreclosure sale hereunder may, at its discretion, disaffirm any
casement or right-of-way granted in violation of any of the provisions of this Mortgage and may take
immediate possession of the T roverty free from, and despite the terms of, such grant of casement or right-
of-way. If Lender consents to-the grant of an easement or right-of-wa » Lender agrees to grant such
consent provided that Lender is pad a standard review fee together with all other expenses, including,
without limitation, attorneys’ fees, incrred by Lender in the review of Borrower’s request and in the
preparation of documents effecting the subordination, Borrower shall at all times comply with all
casement agreements, reciprocal easement agieements, declarations, restrictive covenants and any other
similar types of agreements now or hereafter a'fecting the Property, and Borrower shall not amend,
modify or terminate any such easement agreemeris,) reciprocal easement agreements, declarations,
restrictive covenants or any other similar types of agreements without Lender’s prior written comnsent,

121 Compliance with Laws. Borrower sball’at ail times comply with all Applicable
Laws, even if such compliance shall require structural changzs to tha Property. Borrower may, upon
providing Lender with security satisfactory to Lender, proceed diligzntly «nd in good faith to contest the
validity or applicability of any Applicable Law so long as the Property <fiall not be subject to any lien,
charge, fine or other liability, and shall not be in danger of being forfeited, 1ot or closed, during or as a
result of such contest. Borrower shall not alter the Property in any manner that would materially increase
Borrower’s responsibilities for compliance with Applicable Laws without the pricr approval of Lender.
Borrower shall not use or occupy, or allow the use or occupancy of, the Property in any manner which
violates any Lease or any Applicable Law or which constitutes a public or private wuisiace or which
makes void, voidable or cancelable, or increases the premium of, any insurance then in force with respect
thereto. Borrower shall, from time to time, upon Lender’s request, provide Lender with evidence
reasonably satisfactory to Lender that the Property complies with all Applicable Laws.

122 Additional Taxes. In the event of the enactment after this date of any law of the
state where the Property is located or of any other governmental entity deducting from the value of the
Property for the purpose of taxation any lien or security interest thereon, or imposing upon Lender the
payment of the whole or any part of the Taxes or Uther Charges herein required to be paid by Borrower,
or changing in any way the laws relating to the taxation of mortgages or security agreements or debts
secured by mortgages or security agreements or the interest of the Lender or secured party in the property
covered thereby, or the manner of collection of such Taxes or Other Charges, o as to adversely affect this
Mortgage or the Obligations or Lender, then, and in any such event, Borrower, upon demand by Lender,
shall pay such Taxes or Other Charges, or reimburse Lender therefor; provided, however, that if in the
opinion of counsel for Lender (a) it might be unlawful to require Borrower to make such payment, or (b)
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the making of such payment might result in the imposition of interest beyond the maximum amount
permitted by law, then and in either such event, Lender may elect, by notice in writing given to Borrower,
to declare all of the Obligations to be and become due and payable in fuli sixty (60) days from the giving
of such notice.

1.23  Bomrower’s Waivers. To the full extent permitted by law, Borrower shall not at
any time insist upon, plead, claim or take the benefit or advantage of any law now or hereafter in force
providing for any appraisement, valuation, stay, moratorium or extension, or any law now or hereafter in
force providing for the reinstatement of the Obligations prior to any sale of the Property to be made
pursuant to any provisions contained herein or prior to the entering of any decree, judgment or order of
any court of competent jurisdiction, or any right under any statute to redeem all or any part of the
Property. <0 s0ld. Borrower, for Borrower and Borrower’s successors and assigns, and for any and all
persons ever-laiming any interest in the Property, to the full extent permitted by law, hereby knowingly,
intentionally (ans) voluntarily with and upon the advice of competent counsel: (a) waives, releases,
relinquishes and forever forgoes all rights of valuation, appraisement, stay of execution, reinstatement and
notice of election 1 irtention to mature or declare due the Obligations {except such notices as are
specifically provided ‘fo rerein); (b) waives, teleases, relinquishes and forever forgoes all right to a
marshalling of the assets 47 Borrower, including the Property, to a sale in the inverse order of alienation,
or to direct the order in which any of the Property shall be sold in the event of foreclosure of the liens and
security interests hereby created and 2grees that any court having jurisdiction to foreclose such liens and
security interests may order the Pr( perty sold as an entirety; and (c) waives, releases, relinquishes and
forever forgoes all rights and periods of redemption provided under applicable law. To the full extent
permitted by law, Borrower shall not have or 4ssert any right under any statute or rule of law pertaining to
the exemption of homestead or other exemption under any federal, state or local law now or hereafter in
effect, the administration of estates of decedents ¢r other matters whatever to defeat, reduce or affect the
right of Lender under the terms of this Mortgage t 4 sale of the Property, for the collection of the
Obligations without any prior or different resort for cuilction, or the right of Lender under the terms of
this Mortgage to the payment of the Obligations out of the yroceeds of sale of the Property in preference
to every other claimant whatever, Further, Borrower hereby kaowingly, intentionally and voluntarily,
with and upon the advice of competent counsel, waives, releases, relinquishes and forever forgoes all
present and future statutes of limitations as a defense to any activn to-enforce the provisions of this
Mortgage or to collect any of the Obligations the fullest extent permittec by faw. Borrower covenants and

Borrower, Borrower shall not seek 2 supplemental stay or otherwise shall no: feek pursuant to 11 U.S.C.
§105 or any other provision of the Bankruptey Reform Act of 1978, as amenced, or any other debtor
relief law (whether statutory, common law, case law, or otherwise) of any jurisdiction wha 'SOEVer, now or
hereafter in effect, which may be or become applicable, to stay, interdict, condition, reducs ‘o inhibit the
ability of Lender to enforce any rights of Lender against any Indemnitor of the secured obligations or any
other party liable with respect thereto by virtue of any indemnity, guaranty or otherwise.

1.24 Management.

(a) The management of the Property shall be by either (1) Borrower or an entity
affiliated with Borrower approved by Lender for so long as Borrower or said affiliated entity is managing
the Property ir . first class manner; or (2) a professional property managenic. i company approved by
Lender, and in either case pursuant to a written agreement approved by Lender. Borrower represents that,
as of the date hereof, Borrower has not retained either a property manager or a leasing agent for the
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have the right to terminate, or to direct Borrower to terminate, such management contract upon thirty (30)
days’ notice and to retain, or to direct Borrower to retain, a new management agent approved by Lender.
It shall be a condition of Lender’s consent to any management agreement, whether with an affiliate of
Borrower or a professionai property management company, that such manager enter into an agreement
with Lender whereby the manager acknowledges and agrees to the aforesaid rights of Lender, and as to
such other matters as Lender may require.

(b) Without limiting the restrictions set forth in Section 1.24(a) pertaining to the
management agreement for the Property, Borrower may not terminate any other Contract that is material
to the operation of the Property, or enter into any amendment thereto that makes the terms thereof less
favorable to Bomrower, in each case without the prior written consent of Lender, which shall not
unreasorcbly be withheld, provided, however, that if the other party to such Contract is in default
thereunder, ‘and Borrower can replace the goods or services provided on terms not materially
disadvantageous to Borrower, then the prior written consent of Lender shall not be required to terminate
such Contract. /| Parrower shall perform its obligations under each Contract and each of the General
Intangibles, except wnsre Borrower's failure to do so would not have a material adverse effect on
Borrower or the Property, Borrower represents that its interest under each Contract, and each General
Intangible, is not subject @ any claim, setoff, lien, deduction or encumbrance of any nature, other than
that created by this Mortgage. itany time during the continuance of an Event of Default, Lender may
(but shall not be obligated to) tike such action as Lender may determine to be reasonably necessary to
protect the rights of Borrower under any or ail of the Contracts and/or the General Intangibles. Should
Lender, or Lender's designee, acquire (he Property (whether pursuant to exercise of Lender's remedics
hereunder or by transfer in licu thereof), Lznr.er' may elect to assume Borrower's interests under any or all
of the Contracts or General Intangibles as”.ender shall determine, and Borrower shall cause to be
terminated, without obligation to Lender or the successor owner of the Property, such other Contracts
and/or General Intangibles as Lender may direct.

1.25  Hazardous Waste and Other Subserices.

(a) Borrower heteby represents and warraiis to ! ender that, as of the date hereof,
except as disclosed in writing to Lender: (1) to the best of Borrower's knowledge, information and belief,
except as expressly set forth in the environmental report prepared for L<pder in connection with the Loan
(the “Environmental Report”), the Property is not in direct or indirect violation of any local, state or
federal law, rule or regulation pertaining to environmental regulation, ‘contamination or clean-up
(collectively, “Environmental Laws”), including, without limitation, the Comprepensive Environmental
Response, Compensation and Liability Act of 1980 (42 U.S.C. §9601 et seq. and 40 CrK §302.1 et seq.),
the Resource Conservation and Recovery Act of 1976 (42 US.C. §6901 et seq.), the Tederal Water
Pollution Control Act (33 U.S.C. §1251 et seq. and 40 CFR § 116.1 et seq.), those relating to lead based
paint, and the Hazardous Materials Transportation Act (49 U.S.C. §1801 et seq.), and the repulations
promulgated pursuant to said laws, all as amended; (ii} to the best of Borrower’s knowledge, iniotination
and belief, except as expressly set forth in the Environmental Report, no hazardous, toxic or harmful
substances, wastes, materials, pollutants or contaminants (including, without limitation, asbestos, lead
based paint, polychlorinated biphenyls, petroleum products, flammable explosives, radioactive materials,
infectious substances or taw materials which include hazardous constituents) or any other substances or
materials which are included under or regulaic . 5y Environmental Laws, or any molds, spores or fungus
or other harmful microbial matter (collectively, “Hazardous Substances”) are located on or have been
handled, generated, stored, processed or disposed of on or released or discharged from the Property
(including underground contamination) except for those substances used by Borrower or Tenants in the
ordinary course of their respective business and in compliance with all Environmental Laws; (iii} the
Property is not subject to any private or governmental lien or judicial or administrative notice or action
relating to Hazardous Substances; (iv) to the best of Borrower’s knowledge, information and belief,
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except as expressly set forth in the Environmental Report, there are no existing or closed underground
storage tanks or other underground storage receptacles for Hazardous Substances on the Property; (v)
Borrower has received no notice of, and to the best of Borrower’s knowledge and belief, there exists no
investigation, action, proceeding or claim by any agency, authority or unit of government or by any third
party which could result in any liability, penalty, sanction or judgment under any Environmental Laws
with respect to any condition, use or operation of the Property nor does Borrower know of any basis for
such a claim; and (vi) Borrower has received no notice of and, to the best of Borrower’s knowledge and
belief, there has been no claim by any party that any use, operation or condition of the Property has
caused any nuisance or any other liability or adverse condition on any other property nor does Borrower
know of any basis for such a claim.

(b) Borrower shall keep or cause the Property to be kept free from Hazardous
Substances (except those substances used by Borrower and Tenants in the ordinary course of their
respective busiress and, in each case, in compliance with all Environmental Laws) and in compliance
with all Envirsiurental Laws, shall not install or use any underground storage tanks, shall expressly
prohibit the use, ‘ceueration, handling, storage, production, processing and disposal of Hazardous
Substances by all Tenar(s {except in the ordinary course of a business that is not a Prohibited Use and in
each case in compliancs with all Environmental Laws) and, without limiting the generality of the
foregoing, during the term of this Mortgage, shall not install in the Improvements or permit to be installed
in the Improvements asbestos ‘confaining materials (“ACMs”) or any substance containing ACMs.
Borrower shall, if required under applicable Environmental Laws, maintain all applicable Material Safety
Data Sheets with respect to the Property, 2nd make same available to Lender or Lender's consultants upon
reasonable notice.

(c) Borrower shall promptly notify Lender if Borrower shall become aware of the
possible existence of any Hazardous Substances orite Property (except in the ordinary course of a
business that is not a Prohibited Use and in each casc'rr: ¢ompliance with all Environmental Laws) or if
Borrower shall become aware that the Property is or‘may be in direct or indirect violation of any
Environmental Laws. Further, immediately upon receipt ot ‘¢ same, Borrower shall deliver to Lender
copies of any and all orders, notices, permits, applications, repe.is, and other communications, documents
and instruments pertaining to the actual, alleged or potential prelenct or existence of any Hazardous
Substances at, on, about, under, within, near or in connection with the Pingerty. Borrower shall, promptly
and when and as required by Lender, at Borrower’s sole cost and expense,take all actions as shall be
necessary or advisable for the clean-up of any and all portions of the Propery or-other affected property,
including, without limitation, all investigative, monitoring, removal, containmert and remedial actions in
accordance with all applicable Environmenta] Laws (and in all events in a manner satstactory to Lender),
and shall further pay or cause to be paid, at no expense to Lender, all clean-up, 220 nistrative and
enforcement costs of applicable governmental agencies which may be asserted against the Treperty; in the
event Borrower fails to take such actions, (1) Lender may, but shall not be obligated t), cause the
Property or other affected property to be freed from any Hazardous Substances or otherwise brought into
conformance with Environmental Laws and any and all costs and expenses incurred by Lender in
connection therewith, together with interest thereon at the Default Interest Rate from the date incurred by
Lender until actually paid by Borrower, shall be immediately paid by Borrower on demand, and
(2) Borrower hereby grants to Lender and its agents and employees access to the Property and a license to
remove ar_ 1tems deemed by Lender to be Hazardous Substances and to ¢ , all things Lender shall deem
necessary to bring the Property in conformance with Environmental Laws. Borrower covenants and
agrees, at Borrower’s sole cost and expense, to indemnify, defend (at trial and appellate levels, and with
attorneys, consultants and experts acceptable to Lender), and hold Lender harmless from and against any
and all liens, damages, losses, liabilities, obligations, settlement payments, penalties, assessments,
citations, directives, claims, litigation, demands, defenses, judgments, suits, proceedings, costs,
disbursements or expenses of any kind or of any nature whatsoever (including, without limitation,
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reasonable attorneys’, consultants’ and experts’ fees and disbursements actually incurred in investigating,
defending, settling or prosecuting any claim, litigation or proceeding) which may at any time be imposed
upon, incurred by or asserted or awarded against Lender or the Property, and arising directly or indirectly
from or out of: (i) the presence, release or threat of release of any Hazardous Substances on, in, under or
affecting all or any portion of the Property or (to the extent such Hazardous Substances were released
from, or migrated from, the Property) any surrounding areas, regardless of whether or not caused by or
within the control of Borrower; (ii) the violation of any Environmental Laws relating to or affecting the
Property, whether or not caused by or within the contro! of Borrower; (iii) the failure by Borrower to
comply fully with the terms and conditions of this Section L.25; (iv) the breach of any representation or
warranty contained in this Section 1.25; or (v) the enforcement of this Section 1.25, including, without
limitation. the cost of assessment, containment and/or removal of any and all Hazardous Substances from
all or 2dy rortion of the Property or (to the extent such Hazardous Substances were released from, or
migrated from, the Property) any surrounding areas, the cost of any actions taken in response to the
presence, release or threat of release of any Hazardous Substances on, in, under or affecting any portion
of the Property or {to the extent such Hazardous Substances were released from, or migrated from, the
Property) any surr¢uiiing areas to prevent or minimize such release or threat of release so that it does not
migrate or otherwise cause or threaten danger to present or future public health, safety, welfare or the
environment, and costs-iicurred to comply with the Environmental Laws in connection with all or any
portion of the Property or aiv sirounding areas. The indemnity set forth in this Section 1.25{c) shall
also include any diminution in tne vale= of the security afforded by the Property or any future reduction in
the sales price of the Property by .eason of any matter set forth in this Section 1.25(c). Lender’s rights
under this Section shall survive paymen’ in full of the Obligations and shall be in addition to all other
rights of Lender under this Mortgage, the Note‘and the other Loan Documents,

(d) Upon Lender’s request, (at any time after the occurrence of an Event of Default
hereunder or at such other time as Lender has reasciiable grounds to believe that Hazardous Substances
are or have been released, stored or disposed of on or 2{ovnd the Property or that the Property may be in
violation of the Environmental Laws, Borrower shall provice. at Borrower’s sole cost and expense, an
inspection or audit of the Property prepared by a hydrogeoldgist or environmental engineer or other
appropriate consultant approved by Lender indicating the presence or absence of Hazardous Substances
on the Property or an inspection or audit of the Improvements prepared by an engineering or consuiting
frm approved by Lender indicating the presence or absence of friable ~sbestos or substances containing
asbestos on the Property, If Borrower fails to provide such inspectiori-or ardit within thirty (30) days
after such request, Lender may order the same, and Borrower hereby grants't> Lender and its employees
and agents access to the Property and a license to undertake such inspection or audit. The cost of such
inspection or audit, together with interest thereon at the Default Interest Rate from ihe date incurred by
Lender until actually paid by Borrower, shall be immediately due and payable to Lendss Ly Borrower on
demand.

(e) The obligations of Borrower under this Mortgage (including, without I1itation,
this Section 1.25) with respect to Hazardous Substances shall not in any way limit the obligations of any
party under the Hazardous Substances Indemnity.

1.26  Indemnification: Subrogation.

(a) Borrower shall indemnify, defend and hold Lender harmless against: (i) any and
all claims for brokerage, leasing, finders or similar fees which may be made relating to the Property or the
Obligations, and (ii) any and all liability, obligations, losses, damages, penalties, claims, actions, suits,
costs and expenses (including Lender’s reasonable attorneys’ fees, together with reasonable appellate
counsel fees, if any) of whatever kind or nature which may be asserted against, imposed on or incurred by
Lender in connection with the Obligations, this Mortgage, the Property, or any part thereof, or the
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exercise by Lender of any rights or remedies granted to it under this Mortgage; provided, however, that
nothing herein shall be construed to obligate Borrower to indemnify, defend and hold harmless Lender
from and against any and all liabilities, obligations, losses, damages, penalties, claims, actions, suits, costs
and expenses enacted against, imposed on or incurred by Lender by reason of Lender’s willful
misconduct or gross negligence.

(b) If Lender is made a party defendant to any litigation or any claim is threatened or
brought against Lender concerning the Obligations, this Mortgage, the Property, or any part thereof, or
any interest therein, or the construction, maintenance, operation or occupancy or use thereof, then

any of the teims hereof or to prosecute any breach by Borrower of any of the terms hereof or of any of the
other Loan Dacvipents, or to recover any sum secured hereby, Borrower shall pay to Lender its
reasonable attornes" faeg {together with reasonable appellate counsel fees, if any) and expenses. The
right to such attorneys’ tess (together with reasonable appellate counsel fees, if any) and expenses shall
be deemed to have acermi<d on the commencement of such action, and shall be enforceable whether or not
such action is prosecuted to juagraent.  If Borrower breaches any term of this Mortgage, Lender may
engage the services of an attoruey exattorneys to protect its rights hereunder, and in the event of such
engagement following any breach by Borrower, Borrower shali pay Lender reasonable attorneys’ fees
(together with reasonable appellate counsel fees, if any) and expenses incurred by Lender, whether or not
an action is actually commenced agairst. Borrower by reason of such breach. All references to
“attorneys” in this Subsection and elsewhere in this Mortgage shall include without limitation any
attorney or law firm engaged by Lender and Le; ider's in-house counsel, and all references to “fees and
expenses” in this Subsection and elsewhere in this ilorgage shall include without limitation any fees of
such attorney or law firm and any allocation charges and allocation costs of Lender’s in-house counsel.

(¢) A waiver of subrogation shall be obtzinzd by Borrower from its insurance carrier
and, consequently, Borrower waives any and all right to claiin or recover against Lender, its officers,
employees, agents and representatives, for loss of or damage to' Borrewer, the Property, Borrower’s
property or the property of others under Borrower's control from any canse insured against or required to
be insured against by the provisions of thig Mortgage.

1.27 Single-Purpose Entity Covenants. Borrower hereby represents, warrants and

covenants, as of the date hereof and until such time as the Obligations are paid in # all, that without, in
cach case, the prior written consent of Lender (which may be withheld or conditiongs. 0y f.ender in its
sole and absolute discretion for any reason or for no reason):

engage, in any business, and it has and shall have no purpose, unrelated to the Property. Borrower has not
owned, does not own and shall not acquire, any real property or own assets other than those related to the
Property - id/or otherwise in furtherance of the limited purposes of Borron .

(b) Neither Borrower, nor any general partner, manager or managing member (a
"Controlling Entity") of Borrower, as applicable, shall have the authority to perform any act in respect of
Borrower in violation of any (a) applicable laws or regulations or (b) any agreement between Borrower
and Lender (including, without limitation, the Loan Documents),
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(c) Borrower shall not:

(N make any loans to the holder (directly or indirectly) of any equity
interests in Borrower (collectively, the “Equity Holders™), any Affiliate (as defined below) of Borrower or
of any Equity Holders;

2 except as expressly permitted by the Lender in writing, sell, encumber
(except with respect to the Lender) or otherwise transfer or dispose of all or substantially all of the
properties of Borrower (a sale or disposition will be deemed to be “all or substantially all of the properties
of Borrower” if the sale or disposition includes the Property or if the total value of the properties sold or
disposed of in such transaction and during the twelve months preceding such transaction is sixty six and
two thiraz percent (66-2/3%) or more in value of Borrower’s total assets as of the end of the most recently
completed fiscal year of Borrower);

3) to the fullest extent permitted by law, dissolve, wind-up, or liquidate
Borrower;

ey merge, consolidate or acquire all or substantially all of the assets of an
Affiliate of same or other persor or entity;

&) chiinge the nature of the business conducted by Borrower; or

6) except as vermitted by the Lender in writing, amend, modify or
otherwise change the Organizational Docume it (as defined below) of Borrower (which approval, after a
Secondary Market Transaction with tespect to t'ie Loan, may be conditioned upon Lender’s receipt of
confirmation from each of the applicable Rating Ageucies that such amendment, modification or change
would not result in the qualification, withdrawal or downgrade of any securities rating).

(d) Borrower shall not, and no Equity Hzider or other person or entity on behalf of
Borrower shall, without the prior written affirmative vote of entiundred percent (100%) of the members,
partners or stockholders of Borrower: (1) institute proceedings to (oe adiudicated bankrupt or insolvent;
(2) consent to the institution of bankruptcy or insolvency proceediups. against it; (3) file a petition
seeking, or consenting to, reorganization or relief under any applicable.federal or state law relating to
bankruptcy; (4) consent to the appointment of a receiver, liquidator, assiguce, Lrustee, sequestrator (or
other similar official) of Borrower or a substantial part of its property; (5) mak¢ any assignment for the
benefit of creditors; (6) admit in writing its inability to pay its debts generally as *iey become due or
declare or effect a moratorium on its debts; or (7) take any action in furtherance of anyv' sueh action ((1)
through (7) above, with respect to any individual or entity, collectively, a "Bankruptcy Action"}.

(e) Borrower shall have no indebtedness or incur any liability other ttan (1)
unsecured debts and liabilities for trade payables and accrued expenses incurred in the ordinary course of
its business of operating the Property, provided, however, that such unsecured indebtedness or liabilities
(y) are in amounts that are normal and reasonable under the circumstances, but in no event to exceed three
percent (3%} of the original principal amount of the Loan and (z) are not evidenced by a note and are paid
when due, but in no event for more the.: -:aty (60) days from the date that such indebtedness or liabilizic. -
are incurred and (2) the Obligations. No indebtedness other than the Loan shall be secured (senior,
subordinated or pari passu) by the Property.

() The following provisions shall apply only when Borrower is a limited liability

Company or a partnership. A Bankruptcy Action by or against any partner or member of Borrower, as
applicable, shall not cause such partner or member of Borrower, as applicable, to cease to be a partner or
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member of Borrower and upon the occurrence of a Bankruptcy Action, Borrower shall continue without
dissolution. Additionally, to the fullest extent permitted by law, if any partner or member of Borrower, as
applicable, ceases to be a partner or member of Borrower, as applicable, such event shall not terminate
Borrower and Borrower shall continue without dissolution.

(2) Borrower shall at all times observe the applicable legal requirements for the
recognition of Borrower as a legal entity separate from any Equity Holders or Affiliates of Borrower or of
any Equity Holder, including, without limitation, as follows:

(D Borrower shall either (a) maintain its principal executive office and
telephone and facsimile numbers separate from that of any Affiliate of Borrower or of any Equity Holder
and shzli conspicuously identify such office and numbers as its own, or (b) shall allocate by written
agreement fairly and reasonably any rent, overhead and expenses for shared office space. Additionally,
Borrower shall/vse its own separate stationery, invoices and checks which reflects its name, address,
telephone nurmierand facsimile number,

) Borrower shall maintain correct and complete financial statements,
accounts, books and records and other entity documents separate from those of any Affiliate of Borrower
or of any Equity Holder or «nv other person or entity. Borrower shall prepare unaudited quarterly and
annual financial statements, an¢ Borrower's financial statements shall substantially comply with generally
accepted accounting principles.

3 Borrowe sha"i maintain its own separate bank accounts, payroll and
cotrect, complete and separate books of accou it

4 Borrower shall fiie-0rcause to be filed its own separate tax returns.

&) Bomrower shall hold itseif out to the public (including any of its
Affiliates' creditors) under Borrower's own name and as‘a spparate and distinct entity and not as a
department, division or otherwise of any Affiliate of Borrower 1 6f any Equity Holder.

(®) Borrower shall observe all customary formalities regarding the existence
of Borrower, including holding meetings and maintaining current anc._aceurate minute books separate
from those of any Affiliate of Borrower or of any Equity Holder.

M Borrower shall hold title to its assets in its own fame aad act solely in its
own name and through its own duly authorized officers and agents. No Affiliate o7 Boorewer or of any
Equity Holder shall be appointed or act as agent of Borrower, other than as a property mwapaper or leasing
agent with respect to the Property.

(8) Investments shall be made in the name of Borrower directly by Borrower
or on its behalf by brokers engaged and paid by Borrower.

)] Except as required by Lender, Borrower shall not guarantee, pledge or
assur-. i hold itself out or permit itself to be held out as having y:. - inteed, pledged or assumed any
liabilities or obligations of any Equity Holder or any Affiliate of Borrower, nor shall it make any loan,
except as permitted in the Loan Documents,

(10)  Borrower is and will be solvent.
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(11)  Assets of Borrower shall be separately identified, maintained and
segregated. Borrower's assets shall at all times be held by or on behalf of Borrower and if held on behalf
of Borrower by another entity, shall at all times be kept identifiable (in accordance with customary
usages) as assets owned by Borrower. This restriction requires, among other things, that (i) funds of
Borrower shall be deposited or invested in Borrower's name, (i} funds of Borrower shall not be
commingled with the funds of any Affiliate of Borrower or of any Equity Holder, (iii) Borrower shall
maintain all accounts in its own name and with its own tax identification number, separate from those of
any Affiliate of Borrower or of any Equity Holder, and (iv) funds of Borrower shall be used only for the
business of Borrower.

(12)  Borrower shall maintain its assets in such a manner that it is not costly or
difficuld 10 segregate, ascertain or identify its individual assets from those of any Affiliate of Borrower or
of any Equity Holder.

(13)  Borrower shall pay or cause to be paid its own liabilities and expenses of
any kind, including b4 not limited to salaries of its employees, only out of its own separate funds and
assets.

(14)_ Porrower shall at all times be adequately capitalized to engage in the
transactions contemplated at its formation.

(15)  Borrcwe: shall not do any act which would make it impossible te carry
on the ordinary business of Borrower.

(16)  All data and records (including computer records) used by Borrower or
any Affiliate of Borrower in the collection and- 2dministration of any loan shall reflect Borrower's
ownership interest therein.

(17)  No funds of Borrower shai e invested in securities issued by, nor shall
Borrower acquire the indebtedness or obligation of, an Affiliat+ot Borrower or of an Equity Holder.

(18)  Borrower shall maintain an arm's-ieqgth relationship with each of its
Affiliates and may enter into contracts or transact business with its ArFliates only on commercially
reasonable terms that are no less favorable to Borrower than is obtainablé i= the market from a person or
entity that is not an Affiliate of Borrower or of any Equity Holder.

(19)  Borrower shall correct any misunderstanding that 13 knswmn by Borrower
regarding its name or separate identity,

(h) Any indemnification obligation of Borrower to the holder of any eqyity, interest
in Borrower shall (1) be fully subordinated to the Loan and (2) not constitute a claim against Borrower or
its assets until such time as the Loan has been indefeasibly paid in accordance with its terms and
otherwise has been fully discharged (or has been defeased in accordance with the Note).

(i) The foll+ ‘=g shall only apply if and when Borrower is a limited pari~ LRip.
Each general partner of Borrower may not be an individual.

() Borrower shall cause the Organizational Documents of Borrower to include, at
all times, requirements substantially similar to the foregoing, in a manner satisfactory to Lender. At any
time when Borrower is a limited partnership, the Organizational Documents of the general partner shall
include provisions substantially similar to those set forth in Section 1.27(i) above.
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(k) As used in this Mortgage:

(1) "Affiliate” means any person or entity which directly or indirectly
through one or more intermediaries controls, is controlled by or is under common control with a specified
person or entity. For purposes of the definition of "Affiliate", the terms “control”, “controlled”, or
“controlling” with respect to a specified person or entity shall include, without limitation, (i) the
ownership, control or power to vote ten percent (10%) or more of (x) the outstanding shares of any class
of voting securities or (v) beneficial interests, of any such person or entity, as the case may be, directly or
indirectly, or acting through one or more persons or entities, (i) the control in any manner over the
general partner(s) or the election of more than one director or trustee (or persons exercising similar
functions? of such person or entity, or (iii) the power to exercise, directly or indirectly, control over the
manag.ieent or policies of such person or entity.

2) "Constituent Entity" shall mean, with respect to any entity, (i) with
respect to any liristed partnership, (x) any general partner of such limited partnership and (y) any limited
partner of such perership which owns (or is owned by any person or entity owning, holding or
controlling, directly or indirectly) the right to receive 50% or more of the income, distributable funds or
losses of such partnership; (ii) with respect to any general partnership or joint venture, any partner or
venturer in such general parne:stip or joint venturer; (iii) with respect to any corporation, (x) any officer
or director of such corporation; and-{y) any person or entity which owns or controls 50% or more of any
class of stock of such corporation, (iv) with respect to any limited liability company, (x) any manager of
such limited liability company, (y) arly raanaging member of such limited liability company, or the sole
member of any limited liability compény having only one (1) member, and (z) any nomn-managing
member of such limited liability company jvhich owns (or is owned by any person or entity owning,
holding or controlling, directly or indirectly) the right to receive 50% or more of the income, distributable
funds or losses of such limited liability compaiy:(v) any person or entity which controls any entity
described in any of clauses (i) through (iv) of this defiiition; and (vi) any entity which is a “Constituent
Entity” with respect to an entity which is a “Constituent Ear'ty” of the subject entity. For all purposes of
this Mortgage unless expressly noted, “control” and “conticlied by” shall have the meanings assigned to
them in Rule 405 under the Securities Act of 1933, as amenli¢d. For the purposes of clause (vi) of the
definition of Constituent Entity, if entity “B” is a Constituent Enity ofentity “A”, then any Constituent
Entity of “B” shall be deemed to be a Constituent Entity of any énu‘y. of which “A” is a Constituent
Entity.

&) "Organizational Documents” shall mean, with “espect to any entity, the
documents customarily used to form an entity and provide for its governance, s the same may be
amended from time to time, including, without limitation, (a) with respect to a corparatios, the articles of
incorporation or certificate of incorporation or charter, and the by-laws; (b) with respcct ‘to a limited
liability company, the articles of organization and the operating agreement; {c) with respect o a limited
partnership, the certificate of limited partnership and the limited partnership agreement; a1d (d) with
respect to a general partnership, the agreement of partnership.

128 Reserve Accounts and Disbursement Requests. At Lender’s option, as additional
security for the indebtedness secured hereby, Borrower shall establish and maintain the reserve accounts

req. cod by this Section 1.28, subject to the security interest therein - s more fully set forth in Section 1.19
hereof.

(a) Replacement Reserve. Borrower agrees that it will perform all repairs and
replacements necessary to maintain the Property in good working order, in accordance with its condition
as of the date hereof. Simultancously herewith, and on each Payment Date until the Note is paid in full,
Borrower shall pay to Lender the sum of $345.00 to be held in a reserve fund (the “Replacement
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Reserve”) subject to this Mortgage, for payment of certain repairs and replacements at the Property
which, under generally accepted accounting principles, are categorized as capital expenses and not as
operating expenses (the “Repairs”). Borrower shall perform all Repairs in a good and workmanlike
manner, in accordance with all applicable codes and regulations, and each case in a manner satisfactory to
Lender and as necessary to maintain the Property in good condition and in compliance with all applicable
laws, ordinances, rules and regulations. So long as no Default shall exist and be continuing, Lender shall,
to the extent funds are available for such purpose in the Replacement Reserve, disburse to Borrower the
amount paid or incurred by Borrower in performing the Repairs as required above upon satisfaction of the
requirements set forth in Section 1.29 of this Mortgage. Lender may, at Borrower’s expense, make or
cause to be made an inspection of the Property to determine the need, as determined by Lender in its
reasonabl= judgment, for further Repairs of the Property. In the event that such inspection reveals that
further'Rerairs are required, Lender shall provide Borrower with a written description of the required
Repairs, and Borrower shall complete such Repairs to Lender’s reasonable satisfaction within ninety (90)
days after Lender’s notice, or such later date as may be approved by Lender in its discretion,

(b} Payment Reserve. Contemporaneously with the execution hereof, Borrower has
established with Lende: 2 temporary reserve in the amount equal to one (1) regular monthly installment of
principal, interest and ali required reserves, deposits or impounds (the “Payment Reserve™), as determined
by Lender. Borrower undcrstands and agrees that, notwithstanding the establishment of the Payment
Reserve as herein required, ail of the proceeds of the Note have been, and shall be considered, fully
disbursed and shall bear interest ad be payable on the terms provided therein. So long as no Default has
occurred hereunder, Lender shall on the first Payment Date under the Note, advance from the Payment
Reserve to itself the amount due and payabl: by Borrower under the Note on such Payment Date and shall
also advance from the Payment Reserve inic the Impound Account the amount of any deposit for Taxes
and Other Charges and Insurance Premiums znd 1ato each other Reserve the amount of any deposit
required to be paid for such purpose by Borrower om such Payment Date pursuant to the terms hereof.
Borrower shall not be obligated to make any fuither .deposits into the Payment Reserve after the
disbursement of the funds held therein as aforesaid, and.ne’ Payment Reserve shall terminate upon such
disbursement. No interest on funds contained in the Fayment Reserve shall be paid by Lender to
Borrower. Nothing contained herein, including, without limitaion, the existence of the Payment Reserve,
shall release Borrower of any obligation to make payments under the Note, this Mortgage or the other
Loan Documents strictly in accordance with the terms hereof or fliecesf and, in this tegard, without
limiting the generality of the foregoing, should the amounts contained 11 the Payment Reserve not be
sufficient to pay in full the amount due under the Note and the Impouna Actount and other Reserve
deposits referenced above in this subparagraph on such Payment Date, Borrowe: shall be responsible for
paying such deficiency on the due date of any such payments.

(€) Barngys Sweep Reserve. If a Bameys Sweep Event (as define® in the Cash
Management Agreement) occurs, then on each Payment Date (as defined in the Noie)' thereafter,
beginning with the next Payment Date then due, Borrower shall deposit all Excess Cash Flow/(a< defined
below) into an account (the “Bameys Sweep Reserve™) held by Lender (it being specifically agreed and
understood that Borrower shall be required to continue to make such deposits of Excess Cash Flow into
the Barneys Sweep Reserve until a Bameys Sweep Period Termination Event (as defined in the Cash
Management Agreement.)) The Bameys Sweep Reserve shall be deposited with and held by Lender as
additional security for the Oblige: oas and disbursed to Borrower in accordance with the proviz ms of
this Section 1.28(c). Borrower’s failure to deposit all Excess Cash Flow into the Barneys Sweep Reserve
shall constitute an Event of Default. If any time during the term of the Loan after the occurrence of a
Bameys Sweep Event a Barneys Sweep Period Termination Event (as defined in the Cash Management
Agreement) occurs, then provided no Event of Default exists, all amounts in the Barneys Sweep Reserve
will be released to Borrower and Borrower will no longer be obligated to make deposits into the Barneys
Sweep Reserve. For purposes of this Section 1.28(c), the term “Excess Cash Flow” shall mean all cash
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flow generated by the Property after deducting Borrower’s payment of the Monthly Payment Amount (as
defined in the Note) and the deposits into the Impound Account, Replacement Reserve and any other
reserves required to be made by Borrower pursuvant to the terms of this Mortgage or the Cash
Management Agreement.

1.29  Disbursements from the Property Reserve Accounts. So long as no Event of
Default shall have occurred and be continuing under this Mortgage, all sums in the Replacement Reserve
shall be held by Lender in the Replacement Reserve as set forth above for the purposes set forth in
Section 1.28. So long as no Default has occurred and is continuing, Lender shall disburse to Borrower,
from the Replacement Reserve for the purposes set forth in Section 1.28, an amount equal to the actual
expenses-incurred to date by Borrower, less any prior disbursements to Borrower from the Replacement
Reserve for such expenditure, but only to the extent that such expense is one for which, pursuant to
Section 1428 -the proceeds of the Replacement Reserve may be disbursed. Disbursements shall be made
to Borrowerw/1#2:in ten (10) days following Lender’s receipt of each of the following:

(a) a written request from Borrower for such disbursement, accompanied by a
certification by Borrotver, in the form therefor then utilized by Lender or Lender’s servicing agent;

(b) copies of invoices, receipts or other evidence satisfactory to Lender verifying
payment of the costs and expenses far which Borrower is requesting such disbursement;

(c) for disburseriert requests in connection with a single project, or group of reiated
projects, for which Borrower is seeking rr.iribursement of $10,000 or more, affidavits, lien waivers or
other evidence reasonably satisfactory t¢” Lender showing that all materialmen, laborers, contractors,
suppliers and other parties whe have or mignt c¢laim statutory or common law liens, or who have
furnished labor, materials or supplies to or in cearcction with the Property, have been paid all amounts
due;

(d) for disbursement requests in connenion with a single project, or group of related
projects, for which Borrower is seeking reimbursement of 520,000 or more, a certification from an
inspecting architect or other third party acceptable to Lender, veri®ying that the any work for which
Borrower is requesting a disbursement has been properly completed aud that the cost of such work bears a
reasonable relationship to the costs incurred therefor;

(e) a copy of the certificate of occupancy for the Improvernents if, as a result of any
work undertaken by Borrower, it was necessary to receive an amendment to-the e»isting certificate of
occupancy (or similar instrument) issued with respect to the Improvements, or to obtain a new certificate
of occupancy for the Improvements, or a certification of Borrower that no suck’aiiended or new
certificate of occupancy is required; and

{f) payment of an administrative fee of $150.00 per request.

Lender shall not be required to make an advance from the Replacement Reserve more frequently than
once in any thirty (30} day period. In making any disbursement from the Replacement Reserve, Lender
s.-.ii be entitled to rely on the disbursement request from Borrov: - without any inquiry into the accuracy,
validity or contestability of any amount set forth therein. Ali costs and expenses required to be incurred
in connection with the review and approval of each request for a disbursement from the Replacement
Reserve shall be paid by Borrower not later than concurrently with such disbursement. The Reserves
shall not, unless otherwise explicitly required by applicable law, be or be deemed to be escrow or trust
funds. Lender may, at its discretion, hold the Reserves either in a separate account or commingled by
Lender with any other funds in the possession or control of Lender. The Reserves are solely for the
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protection of Lender, and entail no responsibility on Lender's part beyond making disbursements upon
strict satisfaction of the requirements of Section 1.28 and this Section 1.29 and beyond the allowing of
due credit for the sums actually received. To the extent that any funds in any of the Reserves are invested
in any investment suitable for the investment of escrows and reserves established under mortgage loans
included in a Secondary Market Transaction in which some or all of the securities issued thereby are rated
“AAA” (or the equivalent rating) by one or more Rating Agencies, as the standards therefor are
established from time to time (or if Lender reasonably determines that no such standards exist, such
investments as are otherwise acceptable to Lender, in the exercise of prudent lending standards),
Borrower shall bear the risk of loss of such investments. In the event that the amounts on deposit in the
Replacement Reserve are insufficient to reimburse Borrower for amounts otherwise properly requested,
Fender shall not be obligated or authorized to transfer funds from other Reserves, and Borrower shall pay
the amious. of such deficiency. Upon assignment of this Mortgage by Lender, any funds in the Reserves
shall be tarmed over to the assignee, and any responsibility of the assignor with respect thereto shall
terminate.

1030 . Interest-Bearing Reserves. Lender shall cause funds in the Replacement Reserve
(referred to in this Section 1.30 as the “Interest-Bearing Reserve™) to be deposited into an interest bearing
account of the type custouiarily maintained by Lender or its servicing agent for the investment of similar
reserves, which account msy not yield the highest interest rate then available. Interest payable on such
amounts shall be computed based on the daily outstanding balance in the Interest-Bearing Reserve. Such
interest shall be calculated on a/simple, non-compounded interest basis based solely on contributions
made to the Interest-Bearing Reseive Uy Borrower. All interest eamed on amounts contributed to the
Interest-Bearing Reserve shall be retaircd by Lender and added to the balance in such Interest-Bearing
Reserve and shall be disbursed for paymer:-of the items for which other funds in such Interest-Bearing
Reserve are to be disbursed. Borrower acknor/icdges that all Reserves other than the Interest-Bearing
Reserves shall not accrue or bear interest for the benefit of Borrower, and no interest shall be payable
thereen by Lender,

ARTICLE Ii
EVENTS OF DEFAULT
2.1 Events of Default. The occurrence of any of/the following shall be an “Event of
Default” hereunder:
(a) Borrower fails to punctually perform any covenant, agreement, obligation, term

or condition of the Note, this Mortgage or any other Loan Document which rejuires payment of any
money to Lender, and (1) in the case of any Monthly Payment Amount due uuder the Note or any
payment to any Reserve required under this Mortgage, such failure continues beyond the spnlicable grace
period set forth in the Note with respect to the Monthly Payment Amount, (2) in the case of any other
amount due from Borrower to Lender, such failure continues for the applicable period set forth therein or,
if no period is set forth, for seven (7) days after such payment becomes due or, if due on demand, is
demanded.

(b) Borrewer (1) fails to provide insurance as required by Section ! 2 hereof or
(ii) fails to perform any covenant, agreement, obligation, term or condition set forth in Section: 1.5 hereof.

©) Borrower fails to perform any other covenant, agreement, obligation, term or
condition set forth herein other than those otherwise described in this Section 2.1 and, to the extent such
failure or default is susceptible of being cured, the continuance of such failure or default for thirty (30)
days after written notice thereof from Lender to Borrower; provided, however, that if such default is
susceptible of cure but such cure cannot be accomplished with reasonable diligence within said period of
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time, and if Borrower commences to cure such default promptly after receipt of notice thereof from
Lender, and thereafter prosecutes the curing of such default with reasonable diligence, such period of time
shall be extended for such period of time as may be necessary to cure such default with reasonable
diligence, but not to exceed an additional sixty (60) days.

(d) Any representation or warranty made herein, in or in connection with the Loan
Application or any commitment relating to the Loan, or in any of the other L.oan Documents to Lender, by
Borrower, by any Indemnitor or by any Constituent Entity of Borrower or any Indemnitor, is determined
by Lender to have been false or misleading in any material respect at the time made.

(e A Transfer, except as expressly permitted by Section 1.11 hereof.

() A default occurs under any of the other Loan Documents which has not been
cured within auv2oplicable grace or cure period therein provided.

(g} Borrower, any Indemnitor, or any Constituent Entity of Borrower or any
Indemnitor, becomes tiscivent, or shall make a transfer in fraud of creditors, or shall make an assignment
for the benefit of creditais, shall file a petition in bankruptey, shall voluntarily be adjudicated insolvent or
bankrupt or shall admit in writ'ng the inability to pay debts as they mature, shall petition or apply to any
tribunal for or shall consent t¢ or <hall not contest the appointment of a receiver, trustee, custodian or
similar officer for Borrower, any (ndemnitor or any such Constituent Entity, or for a substantial part of
the assets of Borrower, any such Indemnitor or any such Constituent Entity, or shall commence any case,
proceeding or other action under any Darkraptcy, reorganization, arrangement, readjustment or debt,
dissolution or liquidation law or statute of an jurisdiction, whether now or hereafter in effect,

() A petition is filed or any-c2se, proceeding or other action is commenced against
Borrower, against any Indemnitor or against any Ceastituent Entity of Borrower or any Indemnitor,
seeking to have an order for relief entered against it s Jcbtor or seeking reorganization, arrangement,
adjustment, liquidation, dissolution or composition of it or'1ts debts or other relief under any law relating
to bankruptcy, insolvency, arrangement, reorganization, reces +ziship or other debtor relief under any law
or statute of any jurisdiction whether now or hereafter in effect or‘a cqurt of competent jurisdiction enters
an order for relief against Borrower, against any Indemnitor againsi-ary Constituent Entity of Borrower or
any Indemnitor, as debtor, or an order, judgment or decree is enter:d-anpointing, with or without the
consent of Borrower, of any Indemnitor or of any Constituent Entity of Porrower or any Indemnitor, a
receiver, trustee, custodian or similar officer for Borrower, for any such Indemnitor or for any such
Constituent Entity, or for any substantial part of any of the properties of Borrower..2ny such Indemnitor
or any such Constituent Entity, and if any such event shall occur, such petition, cise, 1 roceeding, action,
order, judgment or decree shall not be dismissed within sixty (60) days after being com:esced.

1) The Property or any part thereof shall be taken on execution or othe: process of
law (other than by eminent domain) in any action against Borrower.

)] Borrower abandons all or a portion (other than a de minimis portion) of the
Property.

(k) The holder of any lien or security interest on the Property (without implying the
consent of Lender to the existence or creation of any such lien or security interest), whether superior or
subordinate to this Mortgage or any of the other Loan Documents, declares a default and such default is
not cured within any applicable grace or cure period set forth in the applicable document or such holder
institutes foreclosure or other proceedings for the enforcement of its remedies thereunder.

39-




0522132002 Page: 41 of 55 1

UNOFFICIAL COPY

() The Property, or any part thereof, is subjected to actual or threatened waste or to
removal, demolition or material alteration so that the value of the Property is materially diminished
thereby, and Lender determines that it is not adequately protected from any loss, damage or risk
associated therewith.

(m)  Any dissolution, termination, partial or complete liquidation, merger or
consolidation of Borrower, any Indemnitor or any Constituent Entity of Borrower or any Indemnitor,
without the prior written consent of Lender.

ARTICLE 11
REMEDIES

2.1 Remedies Available. If there shall occur an Event of Default under this
Mortgage, then *he 2roperty shall be subject to sale and this Mortgage shall be subject to foreclosure, all
as provided by law, ead Lender may, at its option and by or through a trustee, nominee, assignee or
otherwise, to the fullest eiant permitted by law, exercise any or all of the following rights, remedies and
recourses, either successivaly or concurrently:

(a) Acceleraiion. Accelerate the maturity date of the Note and declare any or all of
the Obligations to be immediately due and payable without any presentment, demand, protest, notice, or
action of any kind whatever (each of wvhich is hereby expressly waived by Borrower), whereupon the
same shall become immediately due ani pavable. Upon any such acceleration, payment of such
accelerated amount shall constitute 2 prepayricin of the principal balance of the Note and any applicable
prepayment fee provided for in the Note shall then e 1mmediately due and payable,

(b} Entry on the Property. Either iz verson or by agent, with or without bringing any
action or proceeding, or by a receiver appointed by a courcand without regard to the adequacy of its
security, enter upon and take possession of the Property, or ary jpart thereof, without force or with such
force as is permitted by law and without notice or process or wit’: such notice or process as is required by
law unless such notice and process is waivable, in which case Borrower hereby waives such notice and
process, and do any and all acts and perform any and all work whick 7y, be desirable or necessary in
Lender’s judgment to complete any unfinished construction on the Real Estats, to preserve the value,
marketability or rentability of the Property, to increase the income therefrom, i ranage and operate the
Property or to protect the security hereof and all sums expended by Lender therefor, wgether with interest
thereon at the Default Interest Rate, shall be immediately due and payable to Lend:r by Borrower on
demand.

{c) Collect Rents and Profits. With or without taking possession of the P operty, sue
or otherwise collect the Rents and Profits, including those past due and unpaid.

(d) Appointment of Receiver. Upon, or at any time prior to or after, initiating the
exercise of any power of sale, instituting any judicial foreclosure or instituting any other foreclosure of
the liens and security interests provided for herein or any other iegal proceedings hereunder, make
application to a court of ce: etent Jurisdiction for appointment of a receiver for all or a art of the
Property, as a matter of strict right and without notice to Borrower and without regard to the adequacy of
the Property for the repayment of the Obligations or the solvency of Borrower or any person or persons
liable for the payment of the Obligations, and Borrower does hereby irrevocably consent to such
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however, that, the appointment of such receiver, trustee or other appointee by virtue of any court order,
statute or regulation shall not impair or in any manner prejudice the rights of Lender to receive payment
of the Rents and Profits pursuant to other terms and provisions hereof Any such receiver shall have all of
the usual powers and duties of receivers in similar cases, including, without limitation, the full power to
hold, develop, rent, lease, manage, maintain, operate and otherwise use or permit the use of the Property
upon such terms and conditions as said receiver may deem to be prudent and reasonable under the
circumstances as more fully set forth in Section 3.3 below. Such receivership shall, at the option of

(e) Foreclosure. Immediately commence an action to foreclose this Mortgage or to
specifically enforce its provisions or any of the Obligations pursuant to the statutes 1n such case made and
provided and'zell the Property or cause the Property to be sold in accordance with the requirements and
procedures provided by said statutes in a single parcel or in several parcels at the option of Lender,

1) In the event foreclosure proceedings are filed by Lender, all expenses
incident to such proceering, including, but not limited to, attorneys’ fees and costs, shall be paid by
Borrower and secured by kis Mortgage and by all of the other Loan Documents securing all or any part
of the indebtedness evidencei b s.the Note. The Obligations and all other obligations secured by this
Mortgage, including, without lirritation interest at the Default Interest Rate (as defined in the Note), any
prepayment charge, fee or premium required to be paid under the Note in order to prepay principal (to the
extent permitted by applicable law), atioraeys’ fees and any other amounts due and unpaid to Lender
under the Loan Documents, may be bid bty Lenuder in the event of a foreclosure sale hereunder. In the
event of a judicial sale pursuant to a foreclosiire decree, it is understood and agreed that Lender or its
assigns may become the purchaser of the Property or any part thereof

(2) Lender may, by followip & the procedures and satisfying the requirements
prescribed by applicable law, forecloge on only a portici »f the Property and, in such event, said
foreclosure shall not affect the lien of this Mortgage on the remairing portion of the Property foreclosed.

event of a foreclosure sale with respect to the portions of the Property which are not UCC Collateral, the
Property (inciuding the UCC Collateral) may, at the option of Lender, be sold as a wiole Jt.in parts, as
determined by Lender in its sole discretion; and (2) it shall not be necessary that (x) Lender take
possession of the UCC Collateral, or any part thereof, prior to the time that any sale pursiant-to the
provisions of this Section is conducted, or (y) the UCC Collateral, or any part thereof, be presentat the
location of such sale; and (3) Lender may appoint or delegate any one or more persons as agent to
perform any act or acts necessary or incident to any sale held by Lender, including the sending of notices
and the conduct of the sale, but in the name and on behalf of Lender,

(8) Other. Exercise any other right 6. wemedy available hereunder, under any of the
other Loan Documents or at [aw or in equity.

3.2 Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Mortgage shall be applied to the extent funds are so availabie to the following items in
such order as Lender in its discretion may determine:

41-
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(2) To payment of the costs, expenses and fees of taking possession of the Property,
and of holding, Operating, maintaining, using, leasing, repairing, improving, marketing and selling the
same and of otherwise enforcing Lender’s right and remedies hereunder and under the other 1oan
Documents, including, but not limited to receivers’ fees, court costs, attorneys’, accountants’, appraisers’,
managers’ and other professional fees, title charges and transfer taxes.

{b) To payment of all sums expended by Lender under the terms of any of the Loan
Documents and not yet repaid, together with interest on such surns at the Default Interest Rate,

(¢) To payment of the Obligations and all other obligations secured by this
Mortgage, including, without limitation, interest at the Default Interest Rate and, to the extent permitted
by applicabis law, any prepayment fee, charge or premium required to be paid under the Note in order to

‘th: remainder, if any, of such funds shall be disbursed to Borrower or to the person or
persons legally entitiod thereto.

Section 3.1(b) hereof or appointrient of a receiver pursuant to Section 3.1(d) hereof, and under such terms
and conditions as may be prudent :nd 12asonable under the circumstances in Lender’s or the receiver's
sole discretion, all at Borrower’s expeuse, Lender or said receiver, or such other persons or entities as
they shall hire, direct or engage, as the case ray be, may do or permit one or more of the following,
successively or concurrently: (a) enter uped and take possession and control of any and all of the
Property; (b) take and maintain possession of all documents, books, records, Papers and accounts relating
to the Property; (c) exclude Borrower and its agenis, servants and employees wholly from the Property;
(d) manage and operate the Property; (e) preserve and maintain the Property; (f) make repairs and
alterations to the Property; (g) complete any construction ¢r tepair of the Improvements, with such
changes, additions or modifications of the plans and specificationis or intended disposition and use of the
Improvements as Lender may in its sole discretion deem apprepnate ~r desirable to place the Property in
such condition as will, in Lender’s sole discretion, make it or an; paitthereof readily marketable or
rentable; (h) conduct a marketing or leasing program with respect to the' Paonerty, or employ a marketing
or leasing agent or agents to do so, directed to the leasing or sale of the Propedty under such terms and
conditions as Lender may in its sole discretion deem appropriate or desirable; () eploy such contractors,

deem appropriate or desirable to implement and effectuate the rights and powers ficieils granted; (j)
execute and deliver, in the name of Lender as attorney-in-fact and agent of Borrower or It own name
as Lender, such documents and instruments as are necessary or appropriate to consummate aythorized
transactions; (k) enter into such Leases, whether of real or personal property, under such teims and
conditions as Lender may in its sole discretion deem appropriate or desirable; (1) collect and receive the
Rents and Profits from the Property; (m) eject Tenants or Tepossess personal property, as provided by law,
for breaches of the conditions of their Leases; (n) sue for unpaid Rents and Profits, payments, income or
proceeds in the name of Borrower or Lender; (0) maintain actions in forcible entry and detainer,
ejectment for possession & actions in distress for rent; (p} compromise or give acquittar . tor Rents and
Profits, payments, income or proceeds that may become due; (q) delegate or assign any and all rights and
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appoints Lender, its assignees, successors, transferees and nominees, as Borrower’s true and lawful
attorney-in-fact and agent, with full power of substitution in the Property, in Borrower’s name, place and
stead, to do or permit aity one or more of the foregoing described rights, remedies, powers and authorities,
successjrely or concurrently, and said power of attorney shall be deemed a power coupled with an interest

from the date of muking such advancement by Lender unti actually paid by Borrower, shall be a demand
obligation owing b} Lorrower to Lender.

3.4 £ scupancy After Foreclosure, In the event there is a foreclosure sale hereunder
and at the time of such sale, Borrower or Borrower’s representatives, successors or assigns, or any other
persons claiming any interest in the Praperty by, through or under Borrower (except tenants of Space in
the Improvements subject to Leases entered into prior to the date hereof), are occupying or using the
Property, or any part thereof, then, to the extent not prohibited by applicable law, each and all shall, at the
option of Lender or the purchaser at such Gal.. 4s the case may be, immediately become the tenant of the
purchaser at such sale, which tenancy shall be/a tenancy from day-to-day, terminable at the will of either
landlord or tenant, at a reasonable rental per day [ased upon the value of the Property occupied or used,
such rental to be due daily to the purchaser. Furtitel, 1o the extent permitted by applicable law, in the
event the tenant fails to surrender possession of the Froperty upen the termination of such tenancy, the
purchaser shall be entitled to institute and maintain an actisn ‘or unlawful detainer of the Property in the
appropriate court of the county in which the Real Estate is |ocs cerl,

35 Notice to_Account Debtors. Lender may, «t any iime after an Event of Defauit
hereunder, notify the account debtors and obligors of any accounts, chatti aper, negotiable instruments
or other evidences of indebtedness, to Borrower included in the Propeity to pay Lender directly.
Borrower shall at any time or from time to time upon the request of Lender provide to Lender a current
list of ali such account debtors and obligors and their addresses,

36 Cumulative Remedies. All remedies contained in this Mortgagc wie cumulative
and Lender shall also have al] other remedies provided at law and in equity or in any other Loan
Documents. Such remedies may be pursued separately, successively or concurrently at the sole svhisctive
direction of Lender and may be exercised in any order and as often as occasion therefor shall arise. No

right or remedy or of any Event of Default hereunder. <nder may exercise any one or more of its rights
and remedies at its option without regard to the adequacy of its security.

37 Payment of Expenses. Borrower shall pay on demand all of Lender’s expenses
incurred in any efforts to enforce any terms of this Mortgage, whether or not any lawsuit is filed and
whether or not foreclosure is commenced but not completed, including, but not limited to, legal fees and
disbursements, foreclosure costs and title charges, together with interest thereon from and after the date
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incurred by Lender until actually paid by Borrower at the Defauit Interest Rate. Furthermore, Borrower
shall, and does hereby, indemnify Lender for, and hold Lender harmless from, any and all losses, costs,
expenses, claims, actions, demands liabilities, loss or damage which may or might be incurred by Lender

limitation, cgsts, €xpenses and attorneys’ fees, together with interest thereon at the Default Interest Rate
from the dat¢: ironrred by Lender unti] actually paid by Borrower, shall be immediately due and payable
to Lender from 30:rawer on demand.

ARTICLE IV
{(INTENTIONALLY OMITTED]

ARTICLE V
MISCELLANFOIS TERMS AND CONDITIONS

5.1 Time of Essence. Time/is of the essence with respect to all provisions of the
Loan Documents.

5.2 Release of Mortgage. If all of the Coiigations be paid and performed, then and in
that event only, upon delivery and recordation of 2 written satisfaction of this Mortgage, all rights under
this Mortgage shall terminate except for those provisions heresf which by their terms survive, and the
Property shall become wholly clear of the liens, security intes ests, sonveyances and assignments
evidenced hereby, which shall be released by Lender in due form at Botower’s cost. No release of this
Mortgage or the lien hereof shall be valid unless executed by Lender.

5.3 Certain Rights of Lender. Without affecting Borrower’s hability for the payment
of any of the Obligations, Lender may from time to time and without notice to Borrorver: (2) release any
person liable for the payment of the Obligations; (b) extend or modify the terms of plyment of the
Obligations; (c) accept additional real or personal property of any kind as security or alter; substitute or

54 Waiver of Certain Defenses. No action for the enforcement of the lien hereof or
of any other provision hereof, shali be subject to any defense which would not be good and available to
the party interposis: .uch defense in an action at law upon the Note or any of the o= .r Loan Documents,
in each case to the greatest extent permitted by law.

55 Notices. All notices, demands, Tequests or other communications to be sent by
One party to the other hereunder or required by law shall be in writing and shall be deemed to have been
validly given or served by delivery of the same in person to the intended addressee, or by depositing the
same with Federal Express or another reputable private courier service for next business day delivery,
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business day after being deposited with the private courier service, or three (3) business days after being
deposited in the United States mail as required above. Rejection or other refusal to accept or the inability
to deliver because of changed address of which no notice was given as herein required shall be deemed to
be receipt of the notice, demand or request sent. By giving to the other party hereto at least fifteen (15)

benefit of Lender, (1 Successors and assigns, and shall constitute covenants running with the land. All
indemnities in this Mortzage for the benefit of Lender shall inure to the benefit of Lender and each of its
directors, officers, shareh Siers, partners, members, managers, employees and agents (including, without
limitation, any servicers retaitied by Lender with respect to the Loan), and pledgees and participants of the
Obligations, and their respective’ suceassors and assigns. All references in this Mortgage to Borrower or
Lender shall be deemed to include ¢ach such party’s successors and assigns. If Borrower consists of more
than one person or entity, each will be joinily and severally lable to perform the obligations of Borrower.

5.7 Severability. A dctermination that any provision of this Mortgage is
unenforceable or invalid shall not affect the enforce bility or validity of any other provision, and any
determination that the application of any provision 47 this Mortgage to any person or circumstance is
illegal or unenforceable shall not affect the enforceability or validity of such provision as it may apply to
any other persons or circumstances.

5.8 Interpretation. Within this Mortgage, words. of any gender shall be held and
construed to include any other gender, and words in the singular shail be nzld and construed to include the
plural, and vice versa, unless the context otherwise requires. The heading< of the sections and paragraphs
of this Mortgage are for convenience of reference only, are not to be cousidersd a part hereof and shali
not limit or otherwise affect any of the terms hereof. In the event of any ‘nconsistency between the
provisions hereof and the provisions in any of the other Loan Documents, i is intended that the
provisions of this Mortgage shall be controlling,

59 Waiver: Discontinuance of Proceedings. Lender may waive any sinzie Event of
Default by Borrower hereunder without waiving any other prior or subsequent Event of Defa.lt. Lender
may remedy any Event of Default by Borrower hereunder without waiving the Event of Defauit remedied.

preclude any other or further exercise thereof, and - -1y such right, power or temedy hereunder may be
exercised at any time and from time to time. No modification or waiver of any provision hereof nor
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Obligations shall be deemed an acceptance on account only and shall not in any way affect the existence
of a Default or an Event of Default hereunder. In case Lender shall have proceeded to invoke any right,

Obligations, the Loan Documents, the Property and otherwise, and the rights, remedies, recourses and
powers of Lender shall continue as if the same had never been invoked.

511 Counting of Days. The term “days” when used herein shail mean calendar days.
If any time period 'ands on a Saturday, Sunday or holiday officially recognized by the state within which
the Real Estate is 0¢afed, the period shall be deemed to end on the next succeeding business day. The
term “business day” ‘when used herein shall mean a weekday, Monday through Friday, except a legal
holiday or a day on whizii banking institutions in the State in which the Real Estate is located are
authorized by law to be closed.

5.12 Relationsh'n of the Parties. The relationship between Borrower and Lender is
that of a borrower and a lender only aid neither of those parties is, nor shall it hold itself out to be, the
agent, employee, joint venturer or partner 0f the other party.

5.13 Application of the Procer ds cf the Note. To the extent that proceeds of the Note
are used to pay indebtedness secured by any ovistanding lien, security interest, charge or prior
encumbrance against the Property, such proceeds haye Ueen advanced by Lender at Borrower's request
and Lender shall be subrogated to any and all rights, security interests and liens owned by any owner or
holder of such outstanding liens, security interests, charges or poumbrances, irrespective of whether said
liens, security interests, charges or encumbrances are released.

5.14  Unsecured Portion of Indebtedness. If any rari of the Obligations cannot be
lawfully secured by this Mortgage or if any part of the Property cannot be-|» wivily subject to the lien and
security interest hereof to the ful] extent of such indebtedness, then all paymen's made shall be applied on
said indebtedness first in discharge of that portion thereof which is unsecured by ¢his Mortgage.

5.15  Cross Default. An Event of Default shall be a default under 2ar of the other
Loan Documents,

5.16  Interest Afier Sale. In the event the Property or any part thereof shai! e sold
upon foreclosure as provided hereunder, to the extent permitied by law, the sum for which the same shall
have been sold shall, for purposes of redemption (pursuant to the laws of the state in which the Property is
located), bear interest at the Default Interest Rate.

- :7  Construction of this Document. This document may be - :.astrued as a mortgage,
security deed, deed of trust, chattel mortgage, conveyance, assignment, security agreement, pledge,
financing statement, hypothecation or contract, or any one or more of the foregoing, as determined by

agreements herein set forth,
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5.18  No Merger. It is the desire and intention of the parties hereto that this Mortgage
and the lien hercof do not merge in fee simple title to the Property. 1t is hereby understood and agreed
that should Lender acquire any additional or other interests in or to the Property or the ownership thereof,
then, unless a contrary intent is manifested by Lender as evidenced by an appropriate document duly
recorded, this Mortgage and the lien hereof shall not merge in such other or additional interests in or to
the Property, toward the end that this Mortgage may be foreciosed as if owned by a stranger to said other
or additional interests. .

i

5.19  Rights With Respect to Junior Liens. Any person or entity purporting to have or
to take a junior mortgage or other lien upon the Property or any interest therein shall be subject to the
rights of Lender to amend, modify, increase, vary, alter or supplement this Mortgage, the Note or any of
the othe: Loan Documents and to extend the maturity date of the indebtedness secured hereby and to
increase the ¢mount of the indebtedness secured hereby and to waive or forebear the exercise of any of its
rights and re‘ne/dies hereunder or under any of the other Loan Documents and to release any collateral or
security for the indzhtedness secured hereby, in each and every case without obtaining the consent of the
holder of such juninrJien and without the lien or security interest of this Mortgage losing its priority over
the rights of any such Juzor lien.

520  Lender Mzy File Proofs of Claim. In the case of any receivership, insolvency,
bankruptey, reorganization, ar.angement, adjustment, composition or other proceedings affecting
Borrower or the principals or gene'ral partners or members in Borrower, or their respective creditors or
property, Lender, to the extent permittzd by law, shall be entitled to file such proofs of ¢claim and other
documents as may be hecessary or advisabie/in order to have the claims of Lender allowed in such
proceedings for the entire Obligations at tie date of the institution of such proceedings and for any
additional amount which may become due and payabli by Borrower hereunder after such date.

3.21  Fixture Filing. To the extent permitted under applicable law, this Mortgage shall
be effective from the date of its recording as a financing st+teient filed as a fixture filing with respect to
all goods constituting part of the Property which are or are (6 vecome fixtures. This Mortgage shall also
be effective as a financing statement covering minerals or the ke (inc'uding oil and gas) and is to be filed

3.22  After-Acquired Property. All property acquired by Borrower after the date of
this Mortgage which by the terms of this Mortgage shall be subject to the lien and #je security interest

created hereby, shall immediately upon the acquisition thereof by Borrower and without furipes mortgage,
conveyance or assignment become subject to the lien and security interest created by this’ Mortgage.
Nevertheless, Borrower shall execute, acknowledge, deiiver and record or file, as appropriate. all and
every such further mortgages, security agreements, financing statements, assignments and assurances, as
Lender shall require for accomplishing the purposes of this Mortgage.

523 No Representation. By accepting delivery of any item required to be observed,
performed or fulfilled or to be given to Lender pursuant to the Loan Documents, including, but not
limited to, any officer’s certificates, balance -t statement of profit and loss or other financial
statement, survey, appraisal or insurance policy, Lender shall not be deemed to have warranted, consented
to, or affirmed the sufficiency, legality, effectiveness or legal effect of the same, or of any term, provision
or condition thereof, and such acceptance of delivery thereof shall not be or constitute any warranty,
consent or affirmation with respect thereto by Lender.
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524 Counterparts. This Mortgage may be executed in ary number of counterparts,
each of which shall be effective only upon delivery and thereafter shall be deemed an original, and all of
which shall be taken to be one and the same instrument, for the same effect as if all parties hereto had
signed the same signature page. Any signature page of this Mortgage may be detached from any
counterpart of this Mortgage without impairing the legal effect of any signatures thereon and may be
attached to another counterpart of this Mortgage identical in form hereto but having attached to it one or
more additional signature pages.

5.25  Exculpation, Notwithstanding anything to the contrary contained in thig
Mortgage, the liability of Borrower and its officers, directors, members and general partners for the
Obligations and for the performance of the other agreements, covenants and obligations contained herein
and in the other Loan Documents shall be limited as set forth in Section 1.05 of the Note.

5.26  Recording and Filing. Borrower will cause the Loan Documents and ali
amendments ard sipplements thereto and substitutions therefor to be recorded, filed, re-recorded and re-
filed in such manr'er-and in such places as Lender shall reasonably request, and will pay on demand all
such recording, filing, re-iscording and re-filing taxes, fees and other charges. Borrower shall reimburse
Lender, or its servicing azcnt, for the costs incurred in obtaining a tax service company to verify the status
of payment of Taxes and Othér "harges on the Property.

527  Entire Ag'eement and Modification. This Mortgage and the other Loan
Documents contain the entire agreements between the parties relating to the subject matter hereof and
thereof and all prior agreements relative Ferrto and thereto which are not contained herein or therein are
terminated. This Mortgage and the other .oan Documents may not be amended, revised, waived,
discharged, released or terminated orally but only by a written instrument or instruments executed by the
party against which enforcement of the amendmeri; révision, waiver, discharge, release or termination is
asserted. Any alleged amendment, revision, waiver, discharge, release or termination which is not so
documented shall not be effective as to any party.

A

5.28  Maximum [nterest. The provisions ef Section 2.03 of the Note are incorporated
in this Mortgage by reference as if more fully set forth herein.

5.29  Secondary Market Transaction.

{(a) Cooperation. Borrower acknowledges that Lender may ifectuate a Secondary
Market Transaction. Borrower shall cooperate in good faith with Lender in effecting <ny such Secondary
Market Transaction and shall cooperate in good faith to implement all requirements Jmposed by any
Investor (as defined herein) or Rating Agency involved therein, including, without Aruitation, all
structural or other changes to Borrower and/or the Obligations, and modifications tc_any Loan
Documents; provided, however, that the Borrower shall not be required to modify any Loan Docwicents if

the stated maturity of the Note, (C) modify the amortization of principal of the Note, or (D) modify any
other material term of the Obligations. Borrower shall provide such information and documents relating
to Borrower, any Indemnitor, the Property and any Tenants as Lender may reasonably request in
connection with -uch Secondary Market Transaction, Borrower shall make --ailable to Lender all
information concerning its business and operations that Lender may reasonably request. In addition and
without limiting the generality of the foregoing, Borrower agrees to execute and deliver to Lender (and
cause all guarantors and indemnitors to execute and deliver to Lender) any and all documents reasonably

and Borrower hereby irrevocably authorizes and directs Lender to execute and cause the recordation of a
notice setting forth the final stated maturity date of the Loan and the Note,
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{(b) Disclosure; Indemnification. Lender shall be permitted to share all information
provided in connection with the Loan with the Investors, Rating Agencies, investment banking firms,
accounting firms, law firms and other third-party advisory firms involved with the Loan Documents or the
applicable Secondary Market Transaction. It is understood that the information provided to Lender in
connection with the Loan may ultimately be incorporated into the offering documents for the Secondary
Market Transaction and thus potential Investors may also see some o a] of the information with respect
to the Loan, the Property, Borrower and the holders of direct or indirect interests in Borrower, Borrower
irrevocably waives any and ali rights it may have under any applicable laws (including, without
limitation, any right of privacy) to prohibit such disclosure. Lender and all of the aforesaid third-party
advisors and professional firms shall be entitled to rely on the information supplied by, or on behaif of,
Borrower. Bormrower hereby indemnifies Lender as to any losses, claims, damages or liabilities that arise
out of oxar based upon any untrue statement or alleged untrue statement of any material fact contained
in the inforniation provided by or on behalf of Borrower, or arise out of or are based upon the omission or
alleged omission to state therein a material fact required to be stated in such information, or necessary in
order to make *ie statements in such information, or in light of the circumstances under which they were
made, not misleacing, . Lender may publicize the existence of the Obligations in connection with its
marketing for a Secondniy Market Transaction or otherwise as part of its business development.

(c) Borrowir acknowledges that, as part of the documents creating and governing
any Secondary Market Transaction jn which the Loan (or any portion of or interest in the Loan) may be
included (the “Securitization Doct merits”), the parties to such Secondary Market Transaction may, in
their sole discretion, elect to impose ce: taih requirements as conditions precedent to certain actions by one
or more of the servicing agents appointed y/ith respect to the Loan (including, without limitation, that
such servicing agent obtain written confirmat on from each applicable Rating Agency that the proposed
action will not result in a downgrade, qualific:tion or withdrawa] of any rating issued on securities

evidencing an ownership interest in the Loan thai was in effect immediately prior to such proposed

Documents as a condition precedent to the granting or dér sirg of any consent or approval, or the taking
or refusal to take of any action, pursuant to this Mortgage (exceit only for any action required of Lender
hereunder) shall give rise to any claim or cause of action by Burrowsr against Lender, or give Borrower
any defense for failure to perform its obligations under the Loan Documents. Borrower further
acknowledges that the cost of any such rating confirmation required by +he Securitization Documents
shall be payable by Borrower.

{d) Definitions: A “Secondary Market Transaction” shal! e (1) any sale of the
Mortgage, Note and other Loan Documents to one or more investors as a whole loar, (2} a participation
of the Obligations to one or more investors, (3) a securitization of the Loan, (4) any oiker sai= or transfer
of the Obligations or any interest therein to one or more investors. “Rating Agency” shi2li_mean any
nationaliy-recognized statistical rating organization that has been designated by Lender to provide, or that
provides, a rating on Borrower, the Loan or any securities evidencing an interest in, inter alia, a rust or
other entity which is the holder of the Note. “Investor” shall mean any actual or potential purchaser,

transferee, assignee, servicer, participant or investor in a Secondary Market Transaction.

530 SUBMISSION TO JURISDICTION; WAIVER OF JURY TRIAL.




0522132002 Page: 51 of 55 |

UNOFFICIAL COPY

PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF COMPETENT
JURISDICTION OVER THE COUNTY IN WHICH THE REAL ESTATE IS LOCATED, (i)
SUBMITS TO THE JURISDICTION OF SUCH COURTS, AND, (iv) TO THE FULLEST EXTENT

(b’ LENDER AND BORROWER, TO THE FULL EXTENT PERMITTED BY
LAW, HEREBY ¥ NOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON THE
ADVICE OF COMPETENT COUNSEL, WAIVE, RELINQUISH AND FOREVER FORGO THE
RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UPON, ARISING OUT
OF, OR IN ANY WAY R£] ATING TO THE OBLIGATIONS OR ANY CONDUCT, ACT OR
OMISSION OF LENDER OX BORROWER, OR ANY OF THEIR DIRECTORS, OFFICERS,

331 State-Specific Provisions! T} e following provisions shall govern and control in
the event of a conflict with any other provision of iiis iortgage:

(D) The granting clause of tis Mortgage shall be deemed amended to
provide that Borrower also warrants the Property to Lender.

) Notwithstanding the provisions of Section 3.1 of this Mortgage, any
foreclosure of all or any portion of the lien of this Mortgage shall +¢in accordance with the Illinois
Mortgage Foreclosure Act, 735 ICLS 5/15-1101 et seq., as from time to time @irended (the "Act").

3) This Mortgage is given to secure not only existiny indebtedness but also
future advances (whether obligatory or to be made at the option of Lender, or otherwis¢) rade by Lender,
to the same extent as if such future advances were made on the date of the execution 21 ihje Mortgage.
The total amount of indebtedness that may be so secured may decrease or increase from {inje « time, but
all indebtedness secured hereby shall in no event exceed an amount equal to two (2) times (the atiginal
principal amount of the Note, as stated above,

“4) The maturity date of the Note is September 1, 2015; provided,
however, that pursuant to the terms of the Note, Lender may elect at any time prior to the Startup
Day (as defined in the Note) to extend the maturity date of the Note to September 1, 2035 upon
WriE "2 notice to Borrower ag provided in the Note.

(5) Waiver of Rights of Redemption. Borrower acknowledges that the
transaction of which this Mortgage is a part is a transaction which does not include either agricultural real
estate (as defined in Section 15-120] of the Act) or residential real estate (as defined in Section 15-1219
of the Act), and to the fullest extent permitted by law, Borrower hereby voluntarily and knowingly waives
its rights to reinstatement and redemption as allowed under Section 15-1601(b) of the Act, and to the full

-50-
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extent permitted by law, the benefits of all

present and future valuation, appraisement, homestead,
exemption, stay, redemption and moratorium la

W, under any state or federal law.

[NO FURTHER TEXT ON THIS PAGE]
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IN WITNESS WHEREOF, Borrower has executed this Mortgage as of the day and year first
above written.

BORROWER:

THE GLASCOTT 2209-11 N. HALSTED FAMILY
LIMITED PARTNERSHIP, an Iliinois limited partnership

By:
Name: imothy Glascott
Title: General Partner
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STATE OF ILLINOIS )
) SS.
COUNTY OF )

| L ey 1y ?K L\-)f Y L‘,‘ » @ Notary Public in and for said County, in the
State aforesaid, DO HEREBY CERTIFY that TfMOTHY GLASCOTT, personally known to me to be
the GENERAL PARTNER of THE GLASCOTT 2209-11 N. HALSTED FAMILY LIMITED
PARTNERSHIP, an Illinois limited partnership, and personally known to me to be the same person
whose name is subscribed to the foregoing instrument, appeared before me this day in person and
acknoviedied that he signed and delivered said instrument as GENERAL PARTNER of said
partnershir, and caused the partnership seal of said partnership to be affixed thereto, as his free and
voluntary a(t, urd as the free and voluntary act and deed of said partnership, for the uses and purposes
therein set forti.

Pogust 3
GIVEN ‘iider my hand and notarial seal this H’?’_ﬁ, 200s.
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EXHIBIT A

LEGAL DESCRIPTION

Lots 21 and 22, in the Subdivision of the West half of Block 9, in Canal Trustees’ Subdivision of Section
33, Township 40 North, Range 14 East of the Third Principal Meridian, in Cook County, Illinois,



