¥

‘g(‘_.. <

UNOFFICIAL COPY

This instrument prepared by, and
when rccorded return to:

i i R

Porter, Wright, Morris & Arthur LLP

41 South High Street Doc#: 0627746134 Fee: $60.00

* :$10.00
' Eugene "Qene* Moore RHSP Fee:$1
CO]umbuS’ OhtoA32> Co%k County Reoorder of Deeds

Date: 10/04/2005 01:25 PM Pg: 1of10

ORTGAGE, ASSIGNMENT OF RENTS, SECURITY AGREEMENT
AND FIXTURE FILING

THIS MORTGAGE ASSIGNMENT OF RENTS, SECURITY AGREEMENT AND FIXTURE
FILING (hereinafter called” Mortgage™) 1s made as of the;@"‘day of September, 2005, by ACC GOLF
ROAD, LLC, an lllinois limiteé Nability company, whose address is 21 West Broad Street, 11™ Floor,
Columbus, Ohio 43215, and whose srgenizational identification number is 0148831-7 (hereinafter called
"Mortgagor,") and JPMORGAN CHASE BANK, N.A., a national banking association, whose address 1s
100 East Broad Street, 11" Floor, Columbas, Chio 43271-0208, Attn: Commercial Real Estate (hereimalfter
called "Mortgagee").

WITNESSETH:
SECTION 1. GRANTING CLAUSE; WARRANTY Of T 'TLE

1.1 Mortgagor hereby mortgages, grants, assigns, remises, releascs, conveys and warrants to Mortgagec
all of Mortgagor's present and future estate, right, title and interési in and to that real property and all
buildings and other improvements now thereon or hereafter constructed thereon (the "Premises"), in the
County of Cook, State of Illinois, described on Schedule "A" attached herete and by this reference made a
part hereof, together with all of the following which, with the Premises (except where the context otherwise
requires), arc hereinafter collectively called the "Mortgaged Property™:

(a) All appurtenances in and to the Premises;

(b) All water and water rights, ditches and ditch rights, reservoir and reservoir rights, stock or
interests in irrigation or ditch companies, minerals, oil and gas rights, royalties, lease or leasehold interests
owned by Mortgagor, now or hereafter used or useful in connection with, appurtenant to or related to the
Premises:

(c) All right, title and interest of Mortgagor now owned or hereafter acquired in and to all streets,
roads, allcys and public places, and all easements and rights of way, public or private, now or hereafter
used in connection with the Premises;

(dy All machinery, equipment, fixtures and materials now or at any time attached to the Premises,

together with all processing, manufacturing and service equipment and other personal property now or at
any time hereafter located on or appurtenant to the Premises and used in connection with the management

or operation thereof;
Box 400-CTCC
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(e) Any licenses, contracts, permits and agreements required or used in connection with the
ownership, operation or maintenance of the Premises, and the right to the use of any tradename, trademark,
or service mark now or hereafter associated with the operation of any business conducted on the Premises;

(f) Any and all insurance proceeds, and any and all awards, including interest, previously and
hereafter made to Mortgagor for taking by eminent domain of the whole or any part of the Premises or any
easements therein;

(g) Subject to the rights of Mortgagee under Section 3 hereof, all existing and future leases,
subleases, lcerses and other agreements for the use and occupancy of all or any portion of the Premises
and all income, receipts, revenues, rents, issues and profits arising from the use or enjoyment of all or any
portion of the Premises.

1.2 Mortgagor warrantstha it is well and truly seized of a good and marketable title in fee simple to the
Premises, that it 1s the lawfiil-owner of the rest of the Mortgaged Property, and that, except for those
matters approved by Mortgaged and. specifically described on Schedule B to the title insurance policy
insuring this Mortgage, other than standard exceptions set forth therein (hereinafter called the "Permitted
Exceptions"), the title to all the Mor(gaged Property is clear, free and unencumbered; and that Mortgagor
shall forever warrant and defend the saime unto Mortgagee, its successors and assigns, against all claims
whatsoever.

MORTGAGOR FURTHER REPRESENTS, WARRANTS, COVENANTS AND AGREES AS
FOLLOWS:

SECTION 2. OBLIGATION SECURED
This Mortgage is given for the purpose of securing, in such order of ritority as Mortgagee may elect:

2.1 Payment of the sum of SIX MILLION SIX HUNDRED THOUSANE DOLLARS ($6,600,000.00),
with interest thereon, extension and other fees, late charges, prepayment premiums and attorneys' fees,
according 1o the terms of that Promissory Note of even date herewith, made by Mprigagor, payable to the
order of Mortgagee, and all extensions, modifications, renewals, restatements, refinaizings or replacements
thereof (hereinafter called the "Note"). The Note may bear interest at a variable rate iivaccordance with the
terms and provisions thereof which are by this reference incorporated herein;

2.2 Payment, performance and observance by Mortgagor of each covenant, condition, provision and
agreement contained herein and of all monies expended or advanced by Mortgagee pursuant to the terms
hereof, or to prescrve any right of Mortgagee hereunder, or to protect or preserve the Mortgaged Property
or any part thereof;

2.3 Payment, performance and observance by Mortgagor of each covenant, condition, provision and
agreement contained in thai Term Loan Agreement of even date herewith, by and between Mortgagor and
Mortgagee (hereinafter called the "Loan Agreement"), that Environmental Indemmity Agreement of even
date herewith (hereinafter called the "Environmental Indemnity Agreement") and in any other document or
instrument related to the indebtedness hereby secured and of all monies expended or advanced by
Mortgagee pursuant to the terms thereof or to preserve any right of Mortgagee thereunder,
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2.4 Payment of any and all obligations, contingent or otherwise, whether now existing or hereafter
ansing, of Mortgagor to Mortgagee arising under or in connection with any transaction (including an
agreement with respect thereto) now existing or hereafter entered into between Mortgagor and Mortgagee
which Is a rate swap, basis swap, forward rate transaction, commodity swap, commodity option, equity or
equity index swap, equity or equity index option, bond option, interest rate option, foreign exchange
transaction, cap transaction, floor transaction, collar transaction, forward transaction, currency swap
transaction, cross-currency rate swap transaction, currency option or any other similar transaction
(including any option with respect to any of these transactions) or any combination thereof, whether linked
to one or more interest rates, foreign currencies, commodity prices, equity prices or other financial
measures; and

2.5 Payment of‘any and all additional loans and advances made by Mortgagee to Mortgagor and/or to the
then record owner-gr-owners of the Mortgaged Property, and any other indebtedness or obligation of
Mortgagor and/or thetren record owner or owners of the Mortgaged Property to Mortgagee of any kind,
direct or indirect (excluding. however, any such loan to, or indebtedness or obligation of, an individual for
personal, family or houschois purposes), with interest thercon, late charges, extension and other fees,
prepayment premiums and attornevs' fees, according to the terms of the promissory note(s), credit
agreement(s) and/or guaranties evidencing such loans, advances, indebtedness and obligations, and all
extensions, modifications, renewals ov replacements thereof.

All of the indebtedness and obligations sccured by this Mortgage are hereinafter collectively called the
"Obhgation." The Obligation shall in no event exzeed an amount equal to SIX MILLION SIX HUNDRED
THOUSAND DOLLARS ($6,600,000.00).

SECTION 3. LEASES; ASSIGNMENT OF RENTS 2:ND LEASES

3.1 Mortgagor hereby absolutely transfers and assigns to Moitgagee all right, title and interest of
Mortgagor in and to (i) all existing and future leases, subleases, liceases and other agreements for the use
and occupancy of all or any part of the Mortgaged Property, whetherswritten or oral and whether for a
definite term or month to month, including but not limited to those 4zscribed on the current rent roll
provided to Mortgagee, together with all guaranties of the lessees’ obligations thereunder and together with
all extensions, modifications and renewals thercof (hereinafter called the "Leasey"), and (i1) all income,
receipts, revenues, rents, issues and profits now or hereafter arising from or out o1 the, teases or from or out
of the Mortgaged Property or any part thereof, including without limitation room rents, minimum rents,
additional rents, percentage rents, occupancy and user fees and charges, license decs, parking and
maintenance charges and fees, tax and insurance contributions, proceeds of the sale of utilities and services,
cancellation premiums, claims for damages arising from any breach of the Leases, proceeds from any sale
or other disposition of all or any portion of the Mortgaged Property, and all other benefits arising from the
use or enjoyment of, or the lease, sale or other disposition of, all or any portion of the Mortgaged Property,
together with the immediate and continuing right to receive all of the foregoing (hereinafter called the
"Rents™). In furtherance of this Assignment, and not in lieu hereof, Mortgagee may require a separate
assignment of rents and leases and/or separate specific assignments of rents and leases covering one or
more of the Leases; the terms of all such assignments are incorporated herein by reference.

3.2 Mortgagor hereby authorizes and directs the lessees and tenants under the Leases that, upon written
notice from Mortgagee, all Rents shall be paid directly to Mortgagee as they become due. Mortgagor
hereby relieves the lessees and tenants from any liability to Mortgagor by reason of the payment of the
Rents to Mortgagee. Nevertheless, Mortgagor shall be entitled to collect the Rents, but for no more than
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thirty (30) days in advance, until Mortgagee notifies the lessees and tenants in writing to pay the Rents to
Mortgagee. Mortgagee is hereby authorized to give such notification upon the occurrence of an Event of
Default and at any time thereafter while such Event of Default is continuing. Receipt and application of the
Rents by Mortgagee shall not constitute a waiver of any right of Mortgagee under this Mortgage or
applicable law, shall not cure any Event of Default hereunder, and shall not invalidate or affect any act
done n connection with such Event of Default, including, without limitation, any foreclosure proceeding,

3.3 All Rents collected by Mortgagor shall be applied in the following manner:

First, to the payment of all taxes and lien assessments levied against the Mortgaged Property, where
provision for piving such is not otherwise made;

Second, to thepayment of ground rents (if any) payable with respect to the Mortgaged Property;
Third, to the paymet ¢f any amounts due and owing under the Obligation;

Fourth, to the payment of current operating costs and expenses (including repairs, maintenance and
necessary acquisitions of property and-expenditures for capital improvements) arising in connection with
the Mortgaged Property;

Fifth, to Mortgagor or its designee.

All Rents collected by Mortgagee may be applied-to-the items above listed in any manner that Mortgagee
deems advisable and without regard to the aforestated-priorities.

3.4 Mortgagor represents and warrants that: (1) the Leascs are in full force and effect and have not been
modified or amended; (ii) the Rents have not been waived, discounted, compromised, setoff or paid more
than one month in advance; (iil) there are no other assignments, wapsters, pledges or encumbrances of any
Leases or Rents; and (iv) neither Mortgagor nor the lessees and tenants-are in default under the Leases.

3.5 Mortgagor shall (i) fulfill or perform each and every term, covenant and provision of the Leases to be
fulfilled or performed by the lessor thereunder; (i1) give prompt notice to Mortgages of any notice received
by Mortgagor of default thereunder or of any alleged default or failure of perfortizanca-that could become a
default thereunder, together with a complete copy of any such notice; and (ii1) enforcz. short of termination
thereof, the performance or observance of each and every term, covenant and provision ot ¢ach Lease to be
performed or observed by the lessee and tenant thereunder,

3.6 Mortgagor, without the prior written consent of Mortgagee, shall not: (1) cancel, modify or alter, or
accept the surrender of, any Lease; (ii) assign, transfer, pledge or encumber, the whole or any part of the
Leases and Rents to anyone other than Mortgagee; (iii) accept any Rents more than one month in advance
of the accruatl thereof; (iv) do or permit anything to be done, the doing of which, or omit or refrain {from
doing anything, the omission of which, could be a breach or default under the terms of any Lease or a basis
for termination thereof; or (v) enter in to any new tenant leases.

3.7 Mortgagee does not assume and shall not be liable for any obligation of the lessor under any of the
Leases, and all such obligations shall continue to rest upon Mortgagor as though this assignment had not
been made. Mortgagee shall not be Lable for the failure or inability to collect any Rents.
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3.8 Neither the Assignment of Rents and Leases contained herein or in any separate assignment nor the
exercise by Mortgagee of any of its rights or remedies thereunder or in connection therewith, prior to
Mortgagee obtaining actual possession of the Mortgaged Property as provided in Paragraph 8.2 hereof,
shall constitute Mortgagee a "mortgagee in possession” or otherwise make Mortgagee responsible or liable
in any manner with respect to the Mortgaged Property or the occupancy, operation or use thereof. In the
event Mortgagee obtains actual possession of the Mortgaged Property as provided in Paragraph 8.2 hereof,
Mortgagee shall have the rights, and Mortgagee's liability shall be limited, as provided in that Paragraph.

SECTION 4. SECURITY AGREEMENT

4,1 This Meiigige shall cover, and the Mortgaged Property shall include, all property now or hereafter
affixed or attached in or incorporated upon the Premises, which, to the fullest extent permitted by law, shall
be deemed fixtures-and a part of the Premises. To the extent any of the Mortgaged Property consists of
rights 1n action or persciia! property covered by the Uniform Commercial Code as enacted 1n 1llinois, as in
effect from time to time {hercinafter, “Uniform Commercial Code™), this Mortgage shall also constitute a
security agreement, and Mortuagor hereby grants to Mortgagee, as secured party, a security interest in such
property, including ail products and. proceeds thereof, for the purpose of securing the Obligation. In
addition, for the purpose of securing the Obligation, Morigagor hereby grants to Mortgagee, as secured
party, a security interest in all of the property described below in, to, or under which Mortgagor now has or
hereafter acquires any right, title or interest, whether present, future, or contingent: all equipment,
inventory, accounts, general intangibles, 1astiuments, documents, and chattel paper, as those terms are
defined in the Uniform Commercial Code, and ali cther personal property of any kind (including without
limitation money and rights to the payment of money), whether now existing or hereafter created, that are
now or at any time hereafter (i) in the possession or conirel of Mortgagee in any capacity; (11) erected upon,
attached to, or appurtenant to, the Premises; (ii1) located et 1'sed on the Premises or identified for use on the
Premises (whether stored on the Premises or elsewhere); ©r (iv) used in connection with, arising from,
related to, or associated with the Premises or any of the personal property described herein, the construction
of any improvements on the Premises, the ownership, development. inaintenance, leasing, management, or
operation of the Premises, the use or enjoyment of the Premises, ot the operation of any business conducted
on the Premises; including without limitation all such property more particuleily described as follows:

(a) Buildings, structures and improvements, and building materials, fixturss and equipment to be
incorporated into any buildings, structures or improvements;

(b) Goods, materials, supplies, fixtures, equipment, machinery, furniture and furishings, including
without limitation, all such items used for (i) generation, storage or transmission of air, water, heat, steam,
electricity, light, fuel, refrigeration or sound; (i1} ventilation, air-conditioning, heating, refrigeration, fire
prevention and protection, sanitation, drainage, cleaning, transportation, communications, maintenance or
recreation; (iii} removal of dust, refuse, garbage or snow; (iv) transmission, storage, processing or retrieval
of information; and (v) floor, wall, ceiling and window coverings and decorations;

(c) Income, receipts, revenues, rents, issues and profits, including without himitation, room rents,
minimum rents, additional rents, percentage rents, occupancy and user fees and charges, license fees,
parking and maintenance charges and fees, tax and insurance contributions, proceeds of the sale of utilities
and services, cancellation premiums, and claims for damages arising from the breach of any leases;

(d) Water and water rights, ditches and ditch rights, reservoirs and reservoir rights, stock or interest
in irrigation or ditch companies, minerals, oil and gas rights, royalties, and lease or leaschold interests;
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(¢) Plans and specifications prepared for the construction of any improvements, including without
limitation, all studies, estimates, data, and drawings;

() Documents, instruments and agreements relating to, or in any way connected with, the
operation, control or development of the Premises, including without limitation, any declaration of
covenants, conditions and restrictions and any articles of incorporation, bylaws and other membership
documents of any property owners assoclation or similar group;

(g) Claims and causes of action, legal and equitable, in any form whether arising in contract or in
tort, and awards. bayments and proceeds due or to become due, including without limitation those arising
on account of any [oss of, damage to, taking of, or diminution in value of, all or any part of the Premises or
any personal propeitv-dsscribed herein;

(h) Sales agreemenis ‘sscrow agreements, deposit receipts, and other documents and agreements for
the sale or other disposition/of all or any part of the Premises or any of the personal property described
hercin, and deposits, proceeds and henefits arising from the sale or other disposition of all or any part of the
Premises or any of the personal property described herein;

(i) Policies or certificates of insur=uce, contracts, agreements or rights of indemnification, guaranty
or surety, and awards, loss payments, proceess, and premium refunds that may be payable with respect to
such policies, certificates, contracts, agreements oz tights;

(j) Contracts, agreements, permits, licenses; authorizations and certificates, including without
limitation all architectural contracts, construction contrasts, management contracts, service contracts,
maintenance contracts, franchise agreements, license agreerieats, building permits and operating licenses;

(k) Trade names, trademarks, and service marks (subject-te”any franchise or license agreements
relating thereto);

(1) Refunds and deposits due or to becomec due from any utility companies or governmental
agencies;

(m) Replacements and substitutions for, modifications of, and supplements, accessions, addenda and
additions to, all of the personal property described herein; and

(n) Books, records, correspondence, files and electronic media, and all information stored therein;

together with all products and proceeds of all of the foregoing, in any form, including all proceeds received,
due or to become due from any sale, exchange or other disposition thereof, whether such proceeds are cash
or non-cash in nature, and whether represented by checks, drafts, notes or other instruments for the
payment of money. The personal property described or referred to in this Paragraph 4.1 is heremafier
called the "Personal Property.” The security interests granted in this Paragraph 4.1 are hereinafter severally
and collectively called the "Security Interest.”

42  The Security Interest shall be sclf-operative with respect to the Personal Property, but Mortgagor
shall execute and deliver on demand such additional security agreements, financing statements and other
instruments as may be requested in order to impose the Security Interest more specifically upon the
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Personal Property. In addition, Mortgagor authorizes Mortgagee at the expense of Mortgagor to execute on
its behalf and file such financing statements in those public offices as deemed necessary by Mortgagee to
perfect its security interest. Such financing statements may be signed by Mortgagee alone. The Security
Interest, at all times, shall be prior to any other interests in the Personal Property except any lien or security
interest granted in connection with any Permitted Exception. Mortgagor shall act and perform as necessary
and shall exccute and file all security agreements, financing statements, continuation statements and other
documents requested by Mortgagee to establish, maintain and continue the perfected Security Interest.
Mortgagor, on demand, shall promptly pay all costs and expenses of filing and recording, including the
costs of any searches, deemed necessary by Mortgagee from time to time to establish and determine the
validity and the continuing priority of the Security Interest. '

4.3 Mortgagorshall not sell, transfer, assign or otherwise dispose of any Personal Property or any interest
therein without obtaining the prior written consent of Mortgagee, except Personal Property that Mortgagor
is obliged to replacé puzsvant to the terms hereof. Mortgagor shall not lease or license any of the Personal
Property without obtainisig the prior written consent of Mortgagee, except in the ordinary course of
Mortgagor’s business. Unless-Mortgagee then agrees otherwise in writing, all proceeds from any permitted
sale or disposition in excess of (hal required for replacements shall be paid to Mortgagee to be applied to
the Obligation, whether or not th¢n due, Mortgagor shall keep the Personal Property free of all security
interests or other encumbrances, excent the Security Interest and any security interests and encumbrances
granted in connection with any Permitted-{*xception. Although proceeds of Personal Property are covered
hereby, this shall not be construed to mean ili2: Mortgagee consents to any sale of the Personal Property.

4.4 Mortgagor shall keep and maintain the Personal Property in good condition and repair, and shall
promptly replace any part thereof that from time to ine may become obsolete, badly wom or in a state of
disrepair. All such replacements shall be free of any other security mterest or encumbrance, except any
security interest or encumbrance granted in connection with‘any Permitted Exception.

4.5 Except for purposes of replacement and repair, Mortgager. without the prior written consent of
Mortgagee, shall not remove, or permit the removal of, any Personal Broperty from the Premises.

4.6 Mortgagor hereby warrants, covenants and agrees that: (1) the Persoi:al Property 1s or will be used
primarily for business (other than farm) purposes; (ii) the Personal Property wili‘be kept at the Premises;
and (iii) Mortgagor's records concerning the Personal Property will be kept at Martgagor's address as set
forth in the beginning of this Mortgage.

4.7 Mortgagor represents and warrants that (i) the name specified above for Mortgagor is the true and
correct legal name of Mortgagor as it appears in Mortgagor's organizational documents, as amended, if any;
(ii) the address specified above is the address of Mortgagor's chief executive office (or principal residence,
if Mortgagor is an individual); and (iii) if Mortgagor is a registered organization, its state of incorporation
or organization is as specified above. Mortgagor shall not, without the prior written consent of Mortgagee,
(i) change the legal name of the Mortgagor, (ii) change the location of Mortgagor’s chief executive office;
(or principal residence if Mortgagor is an individual); (iii} change Mortgagor's statc of incorporation or
organization, if Mortgagor is a registered organization; (iv) change the location of the Personal Property or
any part thereof; or (v) change the location of Mortgagor's records concerning the Personal Property.

48 Al covenants and warranties of Mortgagor contained in this Mortgage shall apply to the Personal
Property whether or not expressly referred to in this Section 4. The covenants and warranties of Mortgagor
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contained in this Section 4 are in addition to, and not in limitation of those contained in the other
provisions of this Mortgage.

4.9 Upon its rccording in the real property records, this Mortgage shall be effective as a financing
statement filed as a fixture filing. In addition, a carbon, photographic or other reproduced copy of this
Mortgage and/or any financing statement relating hereto shall be sufficient for filing and/or recording as a
financing statement. The filing of any other financing statement relating to any personal property, rights or
interests described herein shall not be construed to diminish any right or priority hereunder.

SECTION 5. PROTECTION AND PRESERVATION OF THE MORTGAGED PROPERTY

5.1 Mortgagor.shall neither commit nor permit to occur any waste upon the Mortgaged Property, but
shall at all times makesor cause to be made all repairs, maintenance, renewals and replacements as may be
necessary to maintairiilc, Mortgaged Property in good condition and repair, Mortgagor shall keep the
Mortgaged Property free o termites, dry rot, fungus, beetles and all other harmful or destructive insects and
shall keep all plants, trees and shrubs included in the Mortgaged Property neatly pruned and in good
condition. Mortgagor shall keep the Mortgaged Property free of rubbish and other unsightly or unhealthful
conditions. Mortgagor shall neither use nor permit the use of the Mortgaged Property in violation of any
applicable statute, ordinance or regulation. including, without limitation, the Americans With Disabilities
Act of 1990 and corresponding rules and.regulations (the "ADA"), or any policy of insurance insuring the
Mortgaged Property.

52 Mortgagor shall promptly complete any imrrovements that may be commenced, in good and
workmanlike manner and in conformity with the ADA and with plans and specifications approved by
Mortgagee. Mortgagor shall repair and restore, in conformity with the ADA, any portions of the
Mortgaged Property that may be damaged or destroyed. Martzagor shall pay when due all claims for work
performed and materials furmished on or in connection with the Mortgaged Property or any part thercof and
shall pay, discharge, or cause to be removed, all mechanics’, artizans, laborers’ or materialmen's charges,
liens, claims of liens or encumbrances upon the Mortgaged Propeity: -Mortgagor shall comply with all
laws, ordinances and regulations now or hereafter enacted, includirg;—without limitation, the ADA,
affecting the Mortgaged Property or requiring any alterations or improvenients to be made. Except as
required by law, Mortgagor shall not remove, substantially alter, or demolish ary building or improvement
included in the Mortgaged Property without Mortgagee's prior written consent.

5.3 Mortgagor shall provide and maintain policics of fire and extended coverage tnsurance on the
Mortgaged Property as required in the Loan Agreement. Mortgagor shall also provide and maintain
comprehensive public liability insurance as required in the Loan Agreement. Distribution and use of
insurance proceeds shall be governed by the terms of the Loan Agreement.

5.4 Mortgagor shall pay or cause to be paid all taxes and assessments of every kind, nature and
description levied or assessed on or against the Mortgaged Property and shall deliver to Mortgagee, at least
ten (10) days before they become delinquent, receipts showing payment of all such taxes and assessments
and shall pay when due all dues and charges for water and water delivery, electricity, gas, sewers, waste
removal, bills for repairs, and any and all other claims, encumbrances and expenses incident to the
ownership of the Mortgaged Property. Mortgagor may contest in good faith the validity or amount of any
tax, assessment, charge or encumbrance in the manner provided by law, provided that Mortgagor shall have
furnished Mortgagee a cash deposit or other security in an amount and form satisfactory to Mortgagee to
protect Mortgagee against the creation of any lien on, or any sale or forfeiture of, the Mortgaged Property.

e Stk
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Upon the final determination of Mortgagor's contest, Mortgagor shall promptly pay all sums determined to
be due. Any deposit or sccurity provided by Mortgagor shall be returned to Mortgagor upon the final
determination of Mortgagor's contest and the payment by Mortgagor of the sums, if any, determined to be
due.

5.5 Mortgagee may contesl, by appropriate legal proceedings, the validity of any valuation for real or
personal property tax purposes or of any levy or assessment of any real or personal property taxes against
the Mortgaged Property either in the name of Mortgagee or the name of Mortgagor or both. Mortgagor,
upon notice and request by Mortgagee, shall join in any such proceedings. Mortgagor shall cooperate with
Mortgagee in any such proceeding and execute any documents or pleadings required for such purposes.
Mortgagor shail provide Mortgagee with a copy of the notice of such valuation, levy or assessment within
ten (10) days after receipt (five (5} days in the case of personal property). Mortgagor shall reimburse
Mortgagee for all-costs and legal expenses incurred by Mortgagee in connection with any such
proceedings, but in 10 event shall such reimbursement exceed the tax savings achieved for the period
covered by the notice of sick valuation, levy or assessment. To facilitate the right of Mortgagee to contest
any real or personal propertv/tax valuation, levy, or assessment as described above, Mortgagor does hereby
make, constitute and appoint Mortsagee, and its successors and assigns, Mortgagor's true and lawful
attorney-in-fact, in Mortgagor's name.-place and stead, or otherwise, to file any claim or proceeding or to
take any action, either in its own narie, in that of its nominee, in the name of Mortgagor, or otherwise, to
contest any real or personal property tax valuation, levy, or assessment. The power of attorney given herein
is a power coupled with an interest and shalj e irrevocable so long as any part of the Obligation remains
unpaid or unperformed., Mortgagee shall have ro obligation to exercise any of the foregoing rights and
powers in any event.

5.6 Inorder to insure the payment of taxes and assessments that are now, or hereafter may be, a lien upon
the Mortgaged Property, and to insure the payment of ail premiums on policies of insurance required
herein, Mortgagor, if required by Mortgagee after the occurrence-uf any Event of Default or any failure to
pay taxes, assessments of insurance premiums as required herein, shiall pay to Mortgagee each month, in
addition to any other payments required hereunder, an amount equal e the taxes and special assessments
levied or to be levied against the Mortgaged Property and the premium.cr premiums that will become due
and payable to maintain the insurance on the Mortgaged Property, al ‘as reasonably estimated by
Mortgagee (giving due consideration to the previous year's taxes, asscssmels and premiums) less all
deposits therefor already made, divided by the number of months remaining befare‘one month prior to the
date when the taxes, assessments and premiums become delinquent. If amounts paid-to Mortgagee under
the terms of this paragraph are insufficient to pay all taxes, assessments and premiums-az they become due,
Mortgagor shall pay to Mortgagee upon demand all additional sums necessary 1o fully pay and discharge
these items. All monies paid to Mortgagee under the terms of this paragraph may be either held by
Mortgagee to pay the taxes, assessments and premiums before the same become delinquent or applied to
the Obligation upon payment by Mortgagee from its own funds of the taxes, assessments and premiums.
To the extent provision is not made for payment pursuant to this paragraph, Mortgagor shall remain
obligated to pay all taxes, assessments and premiums as they become due and payable. Deposits made
under this paragraph may be commingled with Mortgagee's general funds; Mortgagee shall have no
liability to Mortgagor for intercst on any deposits.

5.7 Mortgagor hereby assigns, transfers and conveys to Mortgagee all compensation and each and every
award of damages in connection with any condemnation for public or private use of, or injury to, the
Mortgaged Property or any part thercof, to the extent of the Obligation then remaining unpaid, and all such
compensation and awards shall be paid directly to Mortgagee. Morlgagee may apply all or any part of such
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compensation and awards to the payment of the Obligation, whether or not then due, or to the restoration or
repair of the Mortgaged Property in accordance with the procedures specified in Paragraph 5.3(c) above for
insurance proceeds.

SECTION 6. PROTECTION AND PRESERVATION OF MORTGAGEFE’S INTEREST

6.1 Mortgagor, by the payment of any such tax or taxes, shall protect Mortgagee against any and all loss
from any taxation of indebtedness or mortgages, direct or indirect, that may be imposed upon this
Mortgage, the lien of this Mortgage on the Mortgaged Property, or upon the Obligation, by any law, rule,
regulation or levy of the federal government, any state government, or any political subdivision thereofl. In
the event the burden of such taxation cannot Jawfully be shifted from Mortgagee to Mortgagor, Mortgagee
may declare the entize Obligation due and payable sixty (60) days after notice to Mortgagor.

6.2 If Mortgagor siizil) fail to pay any taxes, assessments, €Xpenscs or charges, to keep all of the
Mortgaged Property free 4ro liens and claims of liens, to maintain and repair the Mortgaged Property, or
to procure and maintain insu’asice thereon, or otherwise fail to perform as required herein, Mortgagee may
advance the monies necessary t¢ pav-the same, to accomplish such maintenance and repairs, to procure and
maintain such insurance or to so ‘perferm; Mortgagee is hereby authorized to enter upon the Mortgaged
Property for such purposes.

6.3 Upon written request by Mortgagee, Mnrtgagor shall appear in and prosecute or defend any action or
proceeding that may affect the lien or the priority of the lien of this Mortgage or the rights of Mortgagee
hereunder and shall pay all costs, expenses (including the cost of searching title) and attorneys' fees
incurred in such action or proceeding. Mortgagee-indy appear in and defend any action or proceeding
purporting to affect the lien or the priority of the liei nf this Mortgage or the rights of Mortgagee.
Mortgagee may pay, purchase, contest or compromise any adverse claim, encumbrance, charge or lien that
in the judgment of Mortgagee appears to be prior or superior to-ihe lien of this Mortgage, other than any
Permitted Exceptions.

6.4 Without obtaining the prior written consent of Mortgagee, which ecnsent may be withheld in the sole
and absolute discretion of Mortgagee, Mortgagor shall not sell, transfer, convey, assign or otherwise
dispose of, or further encumber, all or any part of the Mortgaged Properiy or any interest therein,
voluntarily or involuntarily, by operation of law or otherwise. If Mortgagor-1s°a. corporation, limited
liability company, partnership, joint venture or trust, any material change in the owndrehip or management
of, or interest in, Mortgagor, or any pledge or encumbrance of any interest in Mortgaget; shall be deemed
to be a transfer of the Mortgaged Property. Upon the occurrence of any such transaction with Mortgagee's
consent, or without Mortgagee's consent if Mortgagee elects not to exercise its rights and remedies for an
Event of Default, Mortgagee (i) may increase the interest rate on all or any part of the Obligation to its then
current market rate for similar indebtedness; (i) may charge a loan fee and a processing fee in connection
with the change; and (iii) shall not be obligated to release Mortgagor from any liability hereunder or for the
Obligation except to the extent required by law. Consent to any such transaction shall not be deemed to be
consent or a waiver of the requirement of consent to any other such transaction.

6.5 Without obtaining the prior written consent of Mortgagee, Mortgagor shall not consent to, or vote in
favor of, the inclusion of all or any part of the Mortgaged Property in any special service district.
Mortgagor shall immediately give notice to Mortgagee of any notification or advice that Mortgagor may
reccive from any municipality or other third party of any intent or proposal to include all or any part of the
Mortgaged Property in a special service district. Mortgagee shall have the right to file a written objection

10
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to the inclusion of all or any part of the Mortgaged Property in a special service district, either in its own
name or in the name of Mortgagor, and to appear at, and participate in, any hearing with respect thereto.

6.6  All rights, powers and remedies granted Mortgagee herein, or otherwise available to Mortgagee, are
for the sole benefit and protection of Mortgagee, and Mortgagee may exercise any such right, power or
remedy al its option and in its sole and absolute discretion without any obligation to do so. In addition, if,
under the terms hereof, Mortgagee is given two or more alternative courses of action, Mortgagee may elect
any alternative or combination of alternatives, at its option and in its sole and absolute discretion. All
monies advanced by Mortgagee under the terms hereof and all amounis paid, suffered or incurred by
Mortgagee in exercising any authority granted herein, including reasonable attorneys' fees, shall be added
to the Obligation,_shall be secured by this Mortgage, shall bear interest at the highest rate payable on any of
the Obligation uitil-paid, and shall be due and payable by Mortgagor to Mortgagee immediately without
demand.

6.7 Mortgagor, upon requsst of Mortgagee, shall promptly correct any defect, error or omission that may
be discovered in the content 57 this Mortgage or in the execution or acknowledgment hereof. In addition,
Mortgagor shall do such furthe( acts as may be necessary or that Mortgagee may reasonably request to
carry out more effectively the purpsces of this Mortgage, 10 subject any property intended to be
encumbered hereby to the lien and security interest hercof, and to perfect and maintain the lien and security
interest hereof.

SECTION 7. REPRESENTATIONS AND WAKPANTIES

7.1 If Mortgagor is a corporation, limited liability corpany or partnership, Mortgagor (and, if applicable,
cach partncr, manager or member of Mortgagor), (1) s »duly organized, validly existing and in good
standing under the laws of the state in which it is organized, (ii) is qualified to do business and is in good
standing under the laws of the state in which the Mortgaged Propzicy is located and in each state in which it
is doing business; (iif) has full power and authority to own its-oroperties and assets and to carry on ifs
business as now conducted; and (iv) is fully authorized and permitteld to.execute and deliver this Mortgage.
If Mortgagor is a trust, it is validly formed and existing. The executisn. delivery and performance by
Mortgagor of this Mortgage and all other documents and instruments relacng to the Obligation will not
result in any breach of the terms or conditions or constitute a default under any agreement or instrument
under which Mortgagor is a party or is obligated. Mortgagor is not 1n detauit’sn. the performance or
observance of any covenants, conditions or provisions of any such agreement or insiarument.

72 The liens, security interests and assignments created hereby will be valid, effective, properly
perfected and enforceable liens, security interests and assignments.

73 All financial statements, profit and loss statements, statements as o ownership and other statements
or reports previously or hereafier given to Mortgagee by or on behalf of Mortgagor are and shall be true,
complete and correct as of the date thereof. There has been no material, adverse change in the financial
condition or the results of the operation of Mortgagor since the latest financial statement of Mortgagor
given to Mortgagee.

7.4  Mortgagor has filed all federal, state and local tax returns and has paid all of its current obligations
before delinquent, including all federal, state and local taxes and all other payments required under federal,
state or local law.

11
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7.5 The Mortgaged Property is not in violation of the ADA and is not subject to any existing, pending or
threatened investigation in connection with the ADA.

7.6 All representations and warranties made herein shail survive the execution hereof, the execution and
delivery of all other documents and instruments in connection with the Obligation, and until the Obligation
has been fully and finally paid and performed.

SECTION 8. DEFAULTS; REMEDIES

8.1 The occurrence of any of the following events or conditions shall constitute an "Event of Default”
under this Mortgase:

(a) The occirrence of any Event of Default, as that term is defined in the Loan Agreement.
(b) The abandonment sy Mortgagor of all or any part of the Mortgaged Property.

(¢) The existence of any énsreachment upon the Mortgaged Property that has occurred without the
prior written consent of Mortgagee that is not removed or corrected within thirty (30) days after its
creation.

(d) The demolition or destruction of; et any substantial damage to, any portion of the Mortgaged
Property that is not adequately covered by insurapce, or the loss, theft or destruction of, or any substantial
damage to, any portion of the Personal Property orany other collateral or security for the Obligation, that is
not adequately covered by Insurance.

8.2  Upon the occurrence of any Event of Default ansuig from a filing under the federal bankruptcy
laws, the entire Obligation shall become immediately due and payahle, without demand or notice, and the
same, with all costs and charges, shall be collectible thereupon vy action at law. Upon the occurrence of
any other Event of Default, and at any time while such Event of Delault is continuing, Mortgagee may
declare the entire Obligation to be immediately due and payable, and the same, with all costs and charges,
shall be collectible thercupon by action at law. In addition, upon the occurtence of any Event of Default
and while such Event of Default is continuing, Bank may do one or more of the foliowing:

(a) Commence proceedings for foreclosure of this Mortgage in the manner provided by law;

(b) Exercise any or all of the remedies of a secured party under the Uniform Commercial Code, with
respect to the Personal Property. If Mortgagee should proceed to dispose of any of the Personal Property in
accordance with the provisions of the Uniform Commercial Code, ten (10) days’ notice by Mortgagee to
Mortgagor shall be deemed to be commercially reasonable notice under any provision of the Uniform
Commercial Code requiring notice. ~ Mortgagor acknowledges and agrees that the commercial
reasonableness of a sale of the Personal Property is not affected by, among other things, (i) Mortgagee's
compliance with any applicable state or federal law requirements in connection with the sale; (i)
Mortgagee disposing of the Personal Property in its present condition, without repair or clean-up prior to
sale; or (iii) Mortgagee disclaiming or modifying warranties of title, possession, quiet enjoyment and the
like by communicating to the purchaser a record indicating such disclaimer or modification or in a manner
that would be effective in a voluntary disposition. Mortgagor, however, agrees that all property of every
nature and description, whether real or personal, covered by this Mortgage, together with all personal
property used on or in connection with the Premises or any business conducted thereon by the Mortgagor
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and covered by separate security agreements, is encumbered as one unit, that this Mortgage and such
security interests, at Mortgagee's option, may be foreclosed or sold in the same proceeding, and that all
property encumbered (both realty and personalty), at Mortgagee's option, may be sold as such in one unit as
a going business, subject to the provisions of applicable law;

(¢) Without regard to the adequacy of any security for the Obligation or the solvency of Mortgagor
or any other person or entity, send notifications to any and all lessees and tenants under the Leases that all
Rents shall be paid to Mortgagee. Thereafier, Mortgagee shall be entitled to collect the Rents until
Mortgagor cures all Events of Default and may apply the Rents collected at its sole discretion to the
maintenance of the Mortgaged Property and/or the payment of the Obligation;

(d) Applyany-funds in the possession or control of Mortgagee under the provisions of Paragraph 5.6
hereof to the paymeat of the Obligation, in lieu of the purposes specified in that paragraph;

(e} Apply for and ebtiin, without regard to the adequacy of any security for the Obligation or the
solvency of the Mortgagor or'zity other person or entity, a receiver by any court of competent jurisdiction
to take charge of all the Mortgeged Property, to manage, operate and carry on any business then being
conducted or that could be conducted en-the Premises, to carry on, protect, preserve, replace and repair the
Mortgaged Property, and receive and collect all Rents and to apply the same to pay the receiver's expenses
for the operation of the Mortgaged Propedty. and then in the manner provided in Paragraph 3.3 herein.
Upon appointment of said receiver, Mortgagor ¢hall immediately deliver possession of all of the Mortgaged
Property to such receiver. Neither the appointmen? of a receiver for the Mortgaged Property by any court at
the request of Mortgagee or by agreement with Mortgagor nor the entering into possession of all or any part
of the Mortgaged Property by such receiver shall constitute Mortgagee a "mortgagee in possession” or
otherwise make Mortgagee responsible or liable in any rrarner with respect to the Mortgaged Property or
the occupancy, operation or use thereof. Mortgagor agrecs that Mortgagee shall have the absolute and
unconditional right to the appointment of a receiver in any independent and/or separate action brought by
Mortgagee regardless of whether Mortgagee seeks any relief in such sction other than the appointment ofa
receiver and Mortgagor hereby expressly consents to the appointmzn! of such receiver. In that respect,
Mortgagor waives any express or implied requirement under common 1av+-or any other applicable law that
a recciver may be appointed only ancillary to other judicial or non-judicial relief;

(f) Without regard to the adequacy of any security for the Obligation or theolvency of Mortgagor
or any other person or entity, enter upon and take possession of all or any part of the Mortgaged Property,
either in person or by agent or employee, or by a receiver appointed by a court of comretent jurisdiction;
Mortgagor shall on demand peaccably surrender possession of the Mortgaged Property to Mortgagee.
Mortgagee, in its own name or in the name of Mortgagor, may operate and maintain all or any part of the
Mortgaged Property to such extent as Mortgagee deems advisable, may rent and lease the same to such
persons, for such periods of time, and on such terms and conditions as Mortgagee in its sole discretion may
determine, and may sue for or otherwise collect any and all Rents, including those past due and unpaid.
Mortgagee or the receiver shall be entitled to rcceive a reasonable fee for so managing the Mortgaged
Property. In dealing with the Mortgaged Property as a morigagee in possession, Mortgagee shall not be
subject to any liability, charge, or obligation therefor to Mortgagor, other than for willful misconduct, and
shall be entitled to operate any business then being conducted or which could be conducted thereon or
therewith at the expense of and for the account of Mortgagor (and all net losses, costs and expenses thereby
incurred shall be advances governed by Paragraph 6.6 hereof), to the same extent as the owner thereof
could do, and to apply the Rents to pay the receiver's expenses, if any, for the operation of the Mortgaged
Property and then in the manner provided in Paragraph 3.3 herein;

13
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(g) In the event that any portion of this Mortgage shall be inconsistent with any provision of the
[llinois Mortgage Foreclosure Law (735 ILCS 5/15-1101, et seq. (herein called the “Act”), the provisions
of the Act shall take precedence over the provisions of this Mortgage, but shall not invalidate or render
unenforceable any other provision of this Mortgage that can be construed in a manner consistent with the
Act. I[ any provision of this Mortgage shall grant to Mortgagee any rights or remedies upon default of the
Mortgagor which are more limited than the rights that would otherwise be vested in Mortgagee under the
Act in the absence of said provision, Mortgage shall be vested with the rights granted in the Act to the full
extent permitted by law. Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee to the extent reimbursable under the Act, whether incurred before or after any decree or
judgment of foreclosure, and whether enumerated in Paragraph 8.3 of this Mortgage, shall be added to the
Obligation or 16.the indcbtedness sccured by the judgment of foreclosure.

83 Mortgagor sidli pay all costs and expenses, including without limitation costs of title searches and
title policy commitmenis, Uniform Commercial Code searches, court costs and reasonable allocated costs
of in-house counsel and cutside attorneys' fees, incurred by Mortgagee in enforcing payment and
performance of the Obligaticzor in exercising the rights and remedies of Mortgagee hereunder. All such
costs and expenscs shall be sccured by this Mortgage and by all other liens and security documents
securing the Obligation. In the event.of any court proceedings, court costs and attorneys' fees shall be set
by the court and not by jury and shall'be included in any judgment obtained by Mortgagee.

84 In addition to any remedies providedperein for an Event of Default, Mortgagee shall have all other
legal or equitable remedies allowed under applicbie law. No failure on the part of Mortgagee to exercise
any of its rights hereunder arising upon any Event-of-Default shall be construed to prejudice its rights upon
the occurrence of any other or subsequent Event-of Default. No delay on the part of Mortgagee in
exercising any such rights shall be construed to precludeinfrom the exercise thereof at any time while that
Event of Default is continuing. Mortgagee may enforce ary one or more remedies or rights hereunder
successively or concurrently. By accepting payment or pertormance of any of the Obligation after its due
date, Mortgagee shall not thereby waive the agreement contained lierein that time is of the essence, nor
shall Mortgagee waive cither its right to requirc prompt payment or performance when due of the
remainder of the Obligation or its right to consider the failure to so pay.<rperform an Event of Default. In
any action by Mortgagee to recover a deficiency judgment for any balanc®due under the Note upon the
foreclosure of this Mortgage or in any action 1o recover the Obligation, and as 2 material inducement to
making the Joan evidenced by the Note, Mortgagor acknowledges and agress ‘hat the successful bid
amount made at any judicial foreclosure sale, if any, shall be conclusively deemed to constitute the fair
market value of the Premises, that such bid amount shall be binding against Mortgagorin any proceeding
seeking to determine or contest the fair market value of the Premises, and that such bid amount shall be the
preferred alternative means of determining and establishing the fair market value of the Premises.

SECTION 9. GENERAL PROVISIONS

9.1 Mortgagor shall defend, indemnify and hold harmless Mortgagee, any SuCCessors to Mortgagee's
interest in the Mortgaged Property, any purchaser of the Mortgaged Property upon foreclosure, and all
sharcholders, directors, officers, employees and agents of all of the foregoing and their heirs, personal
represcntatives, SUCCEssors and assigns, from and against all claims, costs, expenscs, actions, SUuifs,
proceedings, losses, damages and liabilities of any kind whatsoever, including but not limited to all
amounts paid in settlement of, and all costs and expenses (including attorneys’ fees) incurred in defending
or settling, any actual or threatened claim, action, suit or proceeding, directly or indirectly arising out of or
relating to the Obligation, this Mortgage, or the Morigaged Property, including but not limited to (i) any

14
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violation of or claim of violation of the ADA with respect to the Mortgaged Property; or {ii) any breach of
any of the warrantics, representations and covenants contained herein or in the Environmental Indemnity
Agreement. This indemnity provision shall continue in full force and effect and shall survive the payment
and performance of the Obligation, the release of record of the lien of this Mortgage, any foreclosure (or
action in lieu of foreclosure) of this Mortgage, the exercise by Mortgagee of any other remedy under this
Mortgage or any other document or instrument evidencing or securing the Obligation, and any suit,
proceeding or judgment against Mortgagor by Mortgagee hereon.

92  The acceptance of this Mortgage by Mortgagee shall not be considered a waiver of or in any way to
affect or impair any other security that Mortgagee may have, acquire simultaneously herewith, or hereafter
acquire for the/payment or performance of the Obligation, nor shall the taking by Mortgagee at any time of
any such additioral security be construed as a waiver of or in any way to affect or impair the security of
this Mortgage, Moriudgee may resort, for the payment or performance of the Obligation, to its several
securities therefor in suci order and manner as it may determine.

913 Without notice or demand, without affecting the obligations of Mortgagor hereunder or the personal
liability of any person for paymen? o performance of the Obligation, and without affecting the lien or the
priority of the lien of this Mortgage, Merlgagee, from time to time, may: (i) extend the time for payment of
all or any part of the Obligation, accent a renewal note therefor, reduce the payments thereon, release any
person liable for all or any part thereof, ‘or atherwise change the terms of ali or any part of the Obli gation;
(ii) take and hold other security for the payw<nt or performance of the Obligation and enforce, exchange,
substitute, subordinate, waive or release any such.sceurity; (iii) consent to the making of any map or plat of
the Mortgaged Property; (iv) join in granting any.easement on or in creating any covenants, conditions or
restrictions affecting the use or occupancy of tho-p fortgaged Property, (V) join in any extension or
subordination agreement; or (vi) release any part of the Mortgaged Property from this Mortgage. Any such
action by Mortgagee may be taken without the consent o7 ey junior lienholder and shall not affect the
priority of this Mortgage over any junior lien.

9.4  Mortgagor waives and agrees not to assert: (i) any right to reCuire Mortgagee to proceed against any
guarantor, to proceed against or exhaust any other security for the Obligation, to pursue any other remedy
available to Mortgagee, or to pursue any remedy in any particular order or, tnanner; (ii) the benefits of any
legal or equitable doctrine or principle of marshalling; (iii) the benefits of “any statute of limitations
affecting the enforcement hereof; (iv) demand, diligence, presentment for payment. protest and demand,
and notice of extension, dishonor, protest, demand and nonpayment, relating to the Loligation; and (v) any
benefit of, and any right to participate in, any other security now or hereafter held by Morpagee.

9.5 Upon payment of all of the Obligation, Mortgagee shall cause the lien of this Mortgage to be
released. All costs and expenses of Mortgagee relating to such release shall be paid by Mortgagor,
including but not limited to title fees, recording fees and legal expenses.

9.6 Mortgagee shall have the right to inspect the Mortgaged Property at all reasonable times.

97 Time is of the essence hereof. 1f more than one Mortgagor is named herein, the word "Mortgagor”
shall mean all and any one or more of them, severally and collectively. All liability hereunder shall be joint
and several. This Mortgage shall be binding upon, and shall inure to the benefit of, the parties hereto and
their heirs, personal representatives, successors and assigns. The term "Mortgagee” shall include not only
the original Mortgagee hereunder but also any future owner and holder, including pledgees, of the Note.

15
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The provisions hereof shall apply to the parties according to the context thereof and without regard to the
number or gender of words or expressions used.

0.8 This Mortgage cannot be changed except by agreement, in writing, signed by Mortgagor and
Mortgagee.

9.9 No setoff or claim that Mortgagor now has or may in the future have against Mortgagee shail relieve
Mortgagor from paying or performing the Obligation.

9.10 Each term, condition and provision of this Mortgage shall be interpreted in such manner as to be
offective and valic under applicable law, but if any term, condition or provision of this Mortgage shall be
held to be void orinvalid, the same shall not affect the remainder hereof which shall be effective as though
the void or invalid terrs condition or provision had not been contained herein.

9.11 This Mortgage, the-Obligation and the agreements of any person or entity to pay or perform the
Obligation shall be governed/ty and construed according to the laws of the State of Ohio, without giving
effect to conflict of laws principies, except to the extent (a) of procedural and substantive matters relating
only to the creation, perfection, foreclosure and enforcement of rights and remedies against specific
collateral, which matters shall be govarned by the laws of the state in which the collateral is located (the
"Collateral State™); and (b) that the laws of the United States of America and any rules regulations, or
orders issued or promulgated thereunder,~arnlicable to the affairs and transactions entered into by
Mortgagee, otherwise preempt Collateral State 2w or Ohio law, in which event such federal law shall
control. Mortgagor hereby irrevocably submits to-the jurisdiction of any Ohio or federal court sitting in
Columbus, Ohio {or, with respect to the matters set-foith in subsection (a) above, any state in which the
property is located) over any suit, action or proceeding arising out of or relating to this Mortgage or any of
the loan documents. Mortgagor hereby waives any right to‘object to the location of venue in any Ohio or
federal court sitting in Columbus, Ohio, or, with respect to ine maiters set forth in subsection (a} above, to
the appropriate court located in the Collateral State, concerning any suit, action or proceeding arising out of
or relating to this Mortgage or any of the other loan documents and waives any objection which it may have
at any time to the laying of venue in any proceedings brought in any such-court, waives any claim that such
proceedings have been brought in an inconvenient forum and further waives (2 right to object, with respect
to such procecdings, that such court does not have jurisdiction over such party”os object to the choice of
governing law set forth in this section. Mortgagor acknowledges that the loan-—w:s solicited, negotiated,
closed and funded in the State of Ohio and waives any implication that the laws of tn#’state of Tllinois shall
apply for usury purposes.

9.12 All notices required or permitted to be given hereunder shall be in writing and may be given in
person or by United States mail, by delivery service or by electronic transmission. Any notice directed to a
party to this Mortgage shall become effective upon the earliest of the following: (i) actual receipt by that
parly; (ii) delivery to the designated address of that party, addressed to that party; or (iii) if given by
certified or registered United States mail, twenty-four (24) hours after deposit with the United States Postal
Service, postage prepaid, addressed to that party at its designated address. The designated address of a
party shall be the address of that party shown at the beginning of this Mortgage or such other address as
that party, from time to time, may specify by notice to the other parties.

913 As further security for the payment and performance of the Obligation, Mortgagee shall be
subrogated to the lien, although released of record, of any and all encumbrances paid from the proceeds of
any loan included in the Obligation.
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9.14 There shall be no merger of the estate or interest created by this Mortgage with any other interest or
estate in the Mortgaged Property at any time held by or for the benefit of Mortgagee in any capacity,
without the written consent of Morigagee.

9.15 Mortgagor covenants that the proceeds of the loan evidenced by the Note and secured by this
Mortgage will be used for the purposes specified in 815 ILCS 205/4, and that the principal obligation
secured hereby constitutes a “business loan” which comes within the purview of said Paragraph.

9.16 Mortgagor hereby releases and waives any and all rights to retain possession of the Mortgaged
Property after e becurrence of an Event of Default hereunder and any and all rights of redemption from
sale under any order-or decree of foreclosure, pursuant to rights therein granted, on behalf of Mortgagor
and each and everypeison acquiring any interest in, or title to, the Mortgaged Property subsequent to the
date of this Mortgage, 2itd on behalf of all other persons to the extent permitted by the provisions of 735
ILCS 5/15 — 1601 or otheraplicable law or replacement statutes.

9.17 Any property management’ agreement for the Mortgaged Property entered into hereafter by
Mortgagor with a property manager, shall contain a “no lien” provision whereby the property manager
waives and releases any and all mechanic’s lien righis that the property manager or anyone claiming by,
through or under the property manager may-have pursuant to 770 ILCS 60/0.01, et seq. Such property
management agreement or a short form iieceof shall, at Mortgagee’s request, be recorded with the
Recorder of Deeds of the county where the Mortgaged Property 1s located.

918 WAIVER OF JURY TRIAL. EACH OF BORROWER AND BANK (BY ACCEPTANCE
HEREOF) HEREBY VOLUNTARILY, KNOWINGLY; TRREVOCABLY AND UNCONDITIONALLY
WAIVES, TO THE FULLEST EXTENT PERMITTED BY/APPLICABLE LAW, ANY RIGHT IT MAY
HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING-RIRECTLY OR INDIRECTLY
ARISING OUT OF OR RELATING TO THIS MORTGAGE OK THE TRANSACTIONS
CONTEMPLATED HEREBY (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER
THEORY). EACH PARTY HERETO (A) CERTIFIES THAT NO REFRESENTATIVE, AGENT OR
ATTORNEY OF ANY OTHER PARTY HAS REPRESENTED, EXPRESSL OR OTHERWISE, THAT
SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEI TO ENFORCE THE
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE GTIER PARTIES
HERETO HAVE BEEN INDUCED TO ENTER INTO THIS MORTGAGE BY, AMONG OTHER
THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION.

919 WAIVER OF SPECIAL DAMAGES. TO THE EXTENT PERMITTED BY APPLICABLE
LAW, BORROWER SHALL NOT ASSERT, AND HEREBY WAIVES, ANY CLAIM AGAINST
BANK, ON ANY THEORY OF LIABILITY, FOR SPECIAL, INDIRECT, CONSEQUENTIAL OR
PUNITIVE DAMAGES (AS OPPOSED TO DIRECT OR ACTUAL DAMAGES) ARISING OUT OF, IN
CONNECTION WITH, OR AS A RESULT OF, THIS MORTGAGE OR ANY AGREEMENT OR
INSTRUMENT CONTEMPLATED HEREBY, THE TRANSACTION, THE LOAN OR THE USE OF
THE PROCEEDS THEREOF.

17
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SECTION 10.  RELEASE PROVISIONS
Provided that no Event of Default exists, Mortgagor shall be entitled to the release of the lien of this
Mortgage and of any other instrument securing the Note from each Unit (as defined in the Loan
Agreement), upon satisfaction of the conditions set forth in the Loan Agreement.
IN WITNESS WHEREQF, these presents are executed as of the date indicated above.

MORTGAGOR:

ACC GOLF ROAD, LLC,
an Illinois limited liability company

Estate, LLC,
Manager

—

George R. Nickerson,
Vice President

STATE OF OHIO )
)SS:
COUNTY OF FRANKLIN )
I, Dc}m I ({ l/\j J::rda i , a Notary Public, in and for the County and

State aforesaid, DO HEREBY CERTIFY, that the foregoing instrument was acknowledged before me on
this .§L£fﬁtday of September, 2005, by George R. Nickerson, as Vice President of American Diversified
Real Bstate, LLC, Manager of ACC Golf Road, LLC, an Illinois limited liability company, on behalf of the
company.

In Witness Whereof, T have hereunto set my hand and seal the day and year before written.

Lowilidirdem

Notary Public
My Commission Expires: LONALD W, JORDAN
5
\CITARY PUBLIC - STATE OF OHIO
LIEETIME COMMISSION
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UNOFFICIAL COPY

SCHEDULE "A"

Legal Description

1/, OF THE WEST Y2 OF THE EAST 72 OF THE NORTHEAST L4 OF SECTION 15,

THE EAST Y4 OF THE NORTH
MERIDIAN (EXCEPT THAT PART DEDICATED

TOWNSHIP 41 NORTH, RANGE 12 EAST OF THE THIRD PRINCIPAL
FOR PUBLIC HIGHWAY), IN COOK COUNTY, ILLINOIS.
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