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MORTGAGE ANL 5ECURITY AGREEMENT

Re: MoMo, Chicagy. Illinois

THIS INDENTURE is made as of September 292005
PROPERTIES XX, L.L.C., an Illinois limited liability ce:
GENEVA CAPITAL ASSOCIATES, LLC, an Illinoi
participants, successors and assigns (“Mortgagee™).

is made by SMITHFIELD
mpany (“Mortgagor™), in favor of
s [mmied Hlability company, its

Mortgagor is justly indebted to Mortgagee in the principal sum of Six Mi lior. and 00/100
Dollars ($6,000,000.00), as evidenced by a certain Promissory Note (the “Note™) of
herewith made by Mortgagor and payable to the order of and delivered to Mortga,

which said Note the Mortgagor promises to pay the said principal sum and interest
and at the rates as provided therein.

ovan date
gee, i ¢nd by
in the riauner

The unpaid principal amount and all accrued and unpaid interest due under the loan
(“Loan™) as described in that certain Loan Agreement of even date herewith by and among
Mortgagor, Guarantors (as defined therein) and Mortgagee (“Loan Agreement”), as evidenced
by the Note, if not sooner paid, shall be due on March 31, 2008 (subject to the right of the
Mortgagor to extend the Maturity Date for one (1) six (6) month period, as provided in the Loan
Agreement, which shall be due on September 30, 2008). All such payments on account of the
indebtedness evidenced by the Note shall be first applied to interest on the unpaid principal
balance and the remainder to principal and all of said principal and interest being made payable
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at such place as the holder of the Note may from time to time in writing appoint, and in the
absence of such appointment, then at the office of Mortgagee, at the address indicated above or
at such other address as Mortgagee may from time to time designate in writing.

ACCORDINGLY, Mortgagor, to secure: (i) the payment of said principal sum of money
and all interest, late charges and other indebtedness evidenced by the Note and by any
extensions, renewals or refinancings thereof: (i) the performance and observance of the
covenants, terms, conditions and agreements contained in the Note, this Mortgage and the Loan
Documents (as hereinafter defined); and (iii) the reimbursement of Mortgagee for any and all
sums experded or advanced by Mortgagee pursuant to any term or provision of or constituting
additiona: 1suebtedness under or secured by this Mortgage or any of the Loan Documents, with
interest thereou as provided herein or therein; and also in consideration of the sum of TEN
DOLLARS ($i0.00) in hand paid, the receipt whereof is hereby acknowledged, does by these
presents MORTGAGE, GRANT, ASSIGN, REMISE, RELEASE, WARRANT, AND CONVEY
unto Mortgagee, its sucsessors and assigns, the real estate and all of Mortgagor’s estate, right,
title and interest therein siiuate, legally described in Exhibit A attached hereto and made a part
hereof (together with the prépersy hereinafier described, is collectively referred to herein as the
“Premises™);

TOGETHER with all buildings zad iriprovements now or hereafter constructed upon or
erected upon or located on the real estate legally described in Exhibit A attached hereto, all
tenements, easements, rights-of-way and rights 1sec as a means of access thereto, all fixtures and
appurtenances thereto now or hereafter belongiag’ or pertaining to the real estate legally
described in Exhibit A attached hereto, and all rents, issus, royalties, income, proceeds, profits,
letter-of-credit rights (as defined in the Code hereinafter defined) and other benefits thereof, and
any after-acquired title, franchise, or license and the reversicas or remainders thereof, other than
personal property owned by lessees of the Premises, for so lorig and during all such times as
Mortgagor may be entitled thereto (which are pledged primarily azic-on a parity with said real
estate and not secondarily), and, to the extent of Mortgagor’s intercst therein, all shades,
awnings, venetian blinds, screens, screen doors, storm doors and windor vs, stoves and ranges,
refrigerators, curtain and drapery fixtures, partitions, attached floor coveriitg, now or hereafter
therein or thereon, and all fixtures, apparatus, equipment or articles now or herzaftir therein or
thereon used to supply heat, gas, air conditioning, water, light, power, sprinkler protection, waste
removal, refrigeration (whether single units or centrally controlled), and ventilation, ricluding
(without restricting the foregoing): all fixtures, apparatus, equipment and articles, it being
understood that the enumeration of any specific articles of property shall in no way exclude or be
held to exclude any items of property not specifically mentioned.

TOGETHER WITH all of Mortgagor’s interests in “general intangibles” including
“payment intangibles” and “software” (each as defined in the Code) now owned or hereafter
acquired and related to the Premises, including, without limitation, all of Mortgagor’s right, title
and interest in and to: (i) all agreements, licenses, permits and contracts to which Mortgagor is or
may become a party and which relate to the Premises; (if) all obligations and indebtedness owed
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to Mortgagor thereunder; (iii) all intellectual property related to the Premises; and (iv) all choses
in action and causes of action relating to the Premises;

TOGETHER WITH all of Mortgagor’s accounts now owned or hereafter created or
acquired with respect to the Premises, including, without limitation, all of the following now
owned or hereafter created or acquired by Mortgagor: (i) accounts, contract rights, health-care-
insurance receivables, book debts, notes, drafts, and other obligations or indebtedness owing to
the Mortgagor arising from the sale, lease or exchange of goods or other property and/or the
performance of services; (ii) the Mortgagor’s rights in, to and under all purchase orders for
goods, services or other property; (iii) the Mortgagor’s rights to any goods, services or other
property iepresented by any of the foregoing; (iv) monies due or to become due to the Mortgagor
under all contracts for the sale, lease or exchange of goods or other property and/or the
performance of services including the right to payment of any interest or finance charges in
respect thereto (wlicther or not yet earned by performance on the part of the Mortgagor);
(v) "securities”, “investrent property,” “financial assets,” and “securities entitlements” (each as
defined in the Code), an<(vi) proceeds of any of the foregoing and all collateral security and
guaranties of any kind given ov any person or entity with respect to any of the foregoing; and all
warranties, guarantees, permits and-ticenses in favor of Mortgagor with respect to the Premises;

All of the land, estate and prepeiiy hereinabove described, real, personal and mixed,
whether affixed or annexed or not (excepi where otherwise hereinabove specified) and all rights
hereby conveyed and mortgaged are intenaed 50to be as a unit and are hereby understood,
agreed and declared, to the maximum extent permitied by law, to form a part and parcel of the
real estate and to be appropriated to the use of the rea! cstate, and shall be for the purposes of this
Mortgage deemed to be real estate and conveyed and morigaged hereby; provided, however, as
to any of the property aforesaid which does not so form % rart and parcel of the real estate or
does not constitute a “fixture” (within the meaning of Sectioi, 9-102(41) of the Uniform
Commercial Code of Illinois (the “Code”), as amended and in-effect from time to time), this
Mortgage is hereby deemed to also be a Security Agreement under tae Code for purposes of
granting a security interest in such property, which Mortgagor hereby giants to Mortgagee, as
Secured Party (as defined in the Code), as more particularly provided in Patagraph 37 of this
Mortgage.

TO HAVE AND TO HOLD the Premises unto the said Mortgagee, its rarticipants,
successors and assigns, forever, for the purposes and uses herein set forth, together witli 1l right
to possession of the Premises after any Event of Default (as hereinafter defined); Micrgagor
hereby RELEASING AND WAIVING all rights under and by virtue of the homestead
exemption laws of the State of [llinois.

IT IS FURTHER UNDERSTOOD AND AGREED THAT:
1. Title.

Mortgagor represents and covenants that Mortgagor is the holder of the fee simple title to
the Premises, free and clear of all liens and encumbrances, except Permitted Encumbrances
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under the Loan Agreement, and (b) Mortgagor has legal power and authority to mortgage and
convey the Premises.

2. Maintenance, Repair and Restoration of Improvements, Payment of Prior
L

Liens, etc.

Mortgagor shall (a) promptly repair, restore or rebuild any buildings or improvements
now or hereafter on the Premises which may become damaged or be destroyed; (b) keep the
Premises in good condition and repair, without waste, and free from mechanics’ liens or other
liens or clzims for lien, except that Mortgagor shall have the right to contest by appropriate
proceedings-diligently prosecuted the validity or amount of any such lien if and only if
Mortgagor snaii within thirty (30) days after the filing thereof (1) place a bond with Mortgagee
in an amount, fo:m’ content and issued by a surety reasonably acceptable to Mortgagee for the
payment of any such Len or (2) cause the title company which has issued the loan policy of title
insurance to Mortgagee tasuring the lien of this Mortgage to issue an endorsement thereto
insuring against loss or duinage on account of any such lien; (c) subject to the right to contest as
set forth in (b) above, immedinte!y pay when due any indebtedness which may be secured by a
lien or charge on the Premises supzrior or inferior to or at parity with the lien hereof (no such
superior, inferior or parity lien to be-permitted hereunder), and upon request exhibit satisfactory
evidence of the discharge of any such Yiei o Mortgagee; (d) complete within a reasonable time
any buildings or any other improvements ns“or at any time in process of construction upon the
Premises; (e) comply with all requirements of law, municipal ordinances and restrictions of
record with respect to the Premises and the usz and development thereof, including without
limitation, those relating to building, zoning, enviroupiental protection, health, fire and safety; (f)
except as otherwise expressly permitted by the Loan Douments, make no structural or non-
structural alterations to the Premises or any buildings or ather improvements now or hereafter
constructed thereon, without the prior written consent of Mortgagee; (g) suffer or permit no
change in the general nature of the occupancy of the Premises, witheat the prior written consent
of Mortgagee; (h) initiate or acquiesce in no zoning reclassificaticn without the prior written
consent of Mortgagee; (i} pay each item of indebtedness secured by this-Mortgage when due
according to the terms hereof or of the Note; and () duly perform and 9bserve all of the
covenants, terms, provisions and agreements herein, in the Note, the Loan Agrecment or in the
Loan Documents on the part of Mortgagor to be performed and observed. As‘vied in this
Paragraph and elsewhere in this Mortgage, the term “indebtedness” shall mean and-irchude the
principal sum evidenced by the Note, together with all interest thereon and all other amsunts
payable to Mortgagee thereunder, and all other sums at any time secured by this Mortgage.

3. Payment of Taxes and Assessments.

Mortgagor shall pay before any penalty or interest attaches all general taxes, special
taxes, special assessments, water charges, sewer service charges, and all other liens or charges
levied or assessed against the Premises, or any interest therein, of any nature whatsoever when
due, and shall furnish to Mortgagee duplicate receipts of payment therefor. If any special
assessment is permitted by applicable law to be paid in installments, Mortgagor shall have the
right to pay such assessment in installments, so long as all such installments are paid on or prior
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to the due date thereof. Notwithstanding anything contained herein to the contrary, Mortgagor
shall have the right to protest any taxes assessed against the Premises, so long as such protest is
conducted in good faith by appropriate legal proceedings diligently prosecuted and Mortgagor
shall furnish to the title insurer such security or indemnity as said insurer requires to induce it to
issue an endorsement, in form and substance acceptable to Mortgagee, insuring over any
exception created by such protest.

4. Tax and Insurance Deposits.

After an Event of Default, Mortgagor covenants and agrees to deposit monthly with
Mortgagee, subject to the rights of any Senior Lender (as defined in the Intercreditor Agreement)
a sum equal to(a) one-twelfth (1/12™) of the annual taxes and assessments (general and special)
on the Premises; a¢ reasonably determined by Mortgagee, and (b) one-twelfth (1/12™) of the
annual premiums payable for the insurance required to be maintained in accordance with
Paragraph 6 hereof. ‘[r” zddition to the foregoing, if requested in writing by Mortgagee,
Mortgagor shall deposit +ith Mortgagee an amount of money, which together with the aggregate
of the monthly deposits to bé rizde pursuant to (a) above as of one month prior to the date on
which the total annual taxes and assessments for the current calendar year become due, shall be
sufficient to pay in full the total anrval taxes and assessments estimated by Mortgagee to
become due and payable with respect 15-the Premises for the current calendar year, and an
amount of money, when together with the aggregate deposits to be made pursuant to (b) above as
of one month prior to the date on which the nexi a1nual insurance premium becomes due, shall
be sufficient to pay in full the total annual insumnse premium estimated by Mortgagee to next
become due and payable with respect to the Premiscs. Such deposits are to be held without any
allowance of interest and are to be used for the paymer: of faxes and assessments (general and
special) and insurance premiums, respectively, on the Prérdisés next due and payable when they
become due. Mortgagee may, at its option, itself pay such tavcs, assessments and insurance
premiums when the same become due and payable (upon submiszion of appropriate bills therefor
from Mortgagor) or shall release sufficient funds to Mortgagor for payment of such taxes,
assessments and insurance premiums. If the funds so deposited are insufficient to pay any such
taxes, assessments (general or special) and premiums for any year when the Same shall become
due and payable, Mortgagor shall within ten (10) days after receipt of written dzimand therefor,
deposit additional funds as may be necessary to pay such taxes, assessmenic.{géperal and
special) and premiums in full. If the funds so deposited exceed the amount required £0.pay such
taxes, assessments (general and special) and premiums for any year, the excess shall be anplied
on a subsequent deposit or deposits. Said deposits need not be kept separate and apart from any
other funds of Mortgagee.

3. Mortgagee’s Interest In and Use of Deposits.

If an “Event of Default” (as hereinafter defined) occurs pursuant to any of the provisions
contained in this Mortgage or the Note secured hereby, the Mortgagee may at its option, without
being required so to do, and upon written notice to Mortgagor, apply any monies at the time on
deposit pursuant to Paragraph 4 hereof in such order and manner as Mortgagee may elect. When
the indebtedness secured hereby has been fully paid, any remaining deposits under this
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Paragraph 3 shall be paid to Mortgagor. Such deposits are hereby pledged as additional security
for the indebtedness hereunder and shall be irrevocably applied by Mortgagee for the purposes
for which made hereunder and shall not be subject to the direction or control of Mortgagor;
provided, however, that Mortgagee shall not be liable for any failure to apply to the payment of
taxes, assessments and insurance premiums any amount so deposited unless Mortgagor, while
not in default hereunder, shall have requested Mortgagee in writing to make application of such
funds to the payment of which they were deposited, accompanied by the bills for such taxes,
assessments and insurance premiums. Mortgagee shall not be liable for any act or omission taken
in good faith or pursuant to the instruction of Mortgagor, any appropriate taxing authority or
insurer,

6. iusurance.

(a) Mortgagor shall at all times keep all buildings, improvements, fixtures and articles of
personal property owned oy Mortgagor now or hereafter situated on the Premises insured against
loss or damage by fire.axd such other hazards as may reasonably be required by Mortgagee,
including without limitation:( (+}.all risk fire and extended coverage insurance, with vandalism
and malicious mischief endorsericits, for the full replacement value of all buildings,
improvements, fixtures and articles of nersonal property owned by Mortgagor now or hereafier
situated on the Premises, with agreea %pai amount and inflation guard endorsements; (b) rent
and rental value or business loss insurance % the same perils described in (a) above payable at
the rate per month and for the period specified froim time to time by Mortgagee; (c) broad form
boiler and sprinkler damage insurance in an amount ieasonably satisfactory to Mortgagee, if and
s0 long as the Premises shall contain a boiler aig sprinkler system, respectively; (d) if the
Premises are located in a flood hazard district, floed insurance in the maximum amount
obtainable up to the amount of the indebtedness hereby se<wred; and (e) such other insurance as
Mortgagee may from time to time reasonably require as specifisd in the Loan Agreement.
Mortgagor also shall at all times maintain comprehensive public Hakility, property damage and
workers’ compensation insurance covering the Premises and any eriployees thereof, with such
limits for personal injury, death and property damage as Mortgagee may reasonably require, All
policies of insurance to be furnished hereunder shall be in forms, cotapznies, amounts and
deductibles reasonably satisfactory to Mortgagee, with mortgagee clauses attachedio all policies
in favor of and in form satisfactory to Mortgagee, including a provision requizing that the
coverage evidenced thereby shall not be terminated or materially modified without thirty 30
days’ prior written notice to Mortgagee and shall contain endorsements that no act or n¢glizence
of the insured or any occupant and no occupancy or use of the Premises for purposes-more
hazardous than permitted by the terms of the policies will affect the validity or enforceability of
such policies as against Mortgagee. Mortgagor shall deliver all policies, including additional and
renewal policies, to Mortgagee and, in the case of insurance about to expire, shall deliver
renewal policies or certificates not less than thirty (30) days prior to their respective dates of
expiration.

(b) Mortgagor shall not take out separate insurance concurrent in form or contributing in
the event of loss with that required to be maintained hereunder unless Mortgagee is included
thereon under a standard mortgage clause acceptable to Mortgagee. Mortgagor immediately shall
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notify Mortgagee whenever any such separate insurance is taken out and promptly shall deliver
to Mortgagee the policy or policies of such insurance,

(c)  In the event of loss Mortgagor shall give immediate notice to Mortgagee, who,
subject to the rights of the Senior Lender, may make proof of loss if not made promptly by
Mortgagor, and each insurance company concerned is hereby authorized and directed to make
payment for any such loss directly to Mortgagee instead of to Mortgagor and Mortgagee jointly.
Any insurance proceeds so received by Mortgagee, or any part thereof, shall be applied by
Mortgagee, after the payment of all of Mortgagee’s expenses, including costs and reasonable
attorneys’ fres, to the restoration or repair of the property damaged as provided in Paragraph 22
hereof. Ini tixc event of foreclosure of this Mortgage, all right, title and interest of Mortgagor in
and to any insurance policies then in force shall pass to the purchaser at the foreclosure sale.
Mortgagor shaii {uynish Mortgagee, without cost to Mortgagee, at the request of Mortgagee,

3

from time to time, evicence of the replacement value of the Premises,
7. Condemzation.

If all or any part of the Preinises are damaged, taken or acquired, either temporarily or
permanently, in any condemnation proceading, or by exercise of the right of eminent domain, the
amount of any award or other paymcp( for. such taking or damages made in consideration
thereof, to the extent of the full amount 09 2ie remaining unpaid indebtedness secured by this
instrument, is hereby assigned to Mortgagee, w'io 15 empowered to collect and receive the same
and to give proper receipts therefor in the name of Mortgagor and the same shall be paid
forthwith to Mortgagee, who shall release any such award or monies so received or apply the
same in whole or in part, after the payment of al] of its cxpenses, including costs and attorneys’
fees, to the restoration or repair of the property damaged «s provided in Paragraph 22 hereof, if
in the reasonable judgment of Mortgagee the property can %¢ restored or repaired to the
condition existing immediately prior to the taking. If in the reasonzle judgment of Mortgagee
the said property cannot be restored or repaired to the condition existing immediately prior to the
taking, then such award or monies received after the payment of expisises of Mortgagee as
aforesaid shall be applied on account of the unpaid principal balance of the Note, irrespective of
whether such principal balance is then due and payable and, at any time frorn and after the
taking, upon thirty (30) days prior written notice to Mortgagor, Mortgagee miay 4nclare the
whole of the indebtedness hereby secured to be due and payable. Furthermore, in the event such
award or monies so received shall exceed the cost of restoration or repair of the properts and
expenses of Mortgagee as aforesaid, then such excess monies shall be applied on account of the
unpaid principal balance of the Note, irrespective of whether such principal balance is then due
and payable. Any application to the unpaid principal balance of the Note pursuant to this
Paragraph 7 shall not extend the due date or reduce the amount of the principal and interest
installments required to be paid under the Note.

8. Stamp Tax.

If, by the laws of the United States of America, or of any state or political subdivision
having jurisdiction over Mortgagor, any tax is due or becomes due in respect of the execution
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and delivery of this Mortgage or the issuance of the Note hereby secured, Mortgagor covenants
and agrees to pay such tax in the manner required by any such law. Mortgagor further covenants
to reimburse Mortgagee for any sums which Mortgagee may extend by reason of the imposition
of any tax on the issuance of the Note secured hereby. Notwithstanding the foregoing, Mortgagor
shail not be required to pay any income or franchise taxes of Mortgagee.

9, Observance of Iease Assignment.

(a) As additional security for the payment of the Note and for the faithful performance of
the terms and conditions contained herein, Mortgagor, as lessor, has assigned to Mortgagee the
entire lessoi”s right, title and interest in and to all leases and subleases, which now or hereafter
affect all or‘any nortion of the Premises and in and to all rents, issues, income and profits of or
from all or any rortion of the Premises pursuant to the Assignment of Rents and Leases of even
date herewith. In tlie-2vent of any conflict between the terms of Section 9(b) and (c) hereof and
the Assignment of Rentsand Leases, then the Assignment of Rents and Leases shall govern with
respect to such conflict.

(b) Mortgagor shall not, without Mortgagee’s prior written consent, (a) execute an
assignment or pledge of any rents and/or any leases affecting all or any portion of the Premises;
or (b) accept any prepayment of any insiziiient of any rents more than sixty (60) days before the
due date of such installment, other than secuyi: y and other deposits,

(¢) Mortgagor at its sole cost and expense shall (i) at all times promptly and faithfully
abide by, discharge and perform all of the covenants, conditions and agreements contained in all
leases affecting all or any portion of the Premises, on the ra+ of the lessor thereunder to be kept
and performed, (ii) use its best efforts to enforce or securs the performance of all of the
covenants, conditions and agreements of such leases on the pait of the lessees to be kept and
performed; (iii) appear in and defend any action or proceeding arisiig under, growing out of or
in any manner connected with such leases or the obligations, duties ar fizbilities of the lessor or
of the lessees thereunder; (iv) as additional security for the payment oy ihe Note and for the
faithful performance of the terms and conditions contained herein, transfer and assign to
Mortgagee any lease or leases of any portion of the Premises heretofore or herea'ter »ntered into,
and make, execute and deliver to Mortgagee upon demand, any and all instrumeiis teguired to
effectuate said assignment; (v) give written notice to Mortgagee within five (5) dzys-of the
occurrence of any default under any lease; and (vi) exercise within five (5) days of any-dzmiand
therefor by Mortgagee any right to request from the lessee under any lease affecting all or any
portion of the Premises a certificate with respect to the status thereof.

(d) Nothing in this Mortgage or in any other documents relating to the Loan secured
hereby shall be construed to obligate Mortgagee, expressly or by implication, to perform any of
the covenants of Mortgagor as lessor under any of the leases assigned to Mortgagee or to pay
any sum of money or damages therein provided to be paid by the lessor, each and all of which
covenants and payments Mortgagor agrees to perform and pay,
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(¢) In the event of the enforcement by Mortgagee of the remedies provided for by law or
by this Mortgage, the lessee under each lease affecting all or any portion of the Premises shall, at
the option of Mortgagee, attorn to any person succeeding to the interest of Mortgagor as a result
of such enforcement and shall recognize such successor in interest as lessor under such lease
without change in the terms or other provisions thereof; provided, however, that such successor
in interest shall not be bound by any payment of rent or additional rent for more than one (1)
month in advance or any amendment or modification to any lease made without the consent of
Mortgagee or such successor in interest. Each lessee, upon request by such successor in interest,
shall execute and deliver an instrument or instruments confirming such attornment,

(f) Niortgagee shall have the option to declare an Event of Default under this Mortgage
because of a ineterial default of the lessor in any lease affecting all or any portion of the
Premises, whethzr cr not such default is cured by Mortgagee pursuant to the right granted herein.
It is covenanted and sgreed that a default remaining uncured after the expiration of any
applicable cure periods expressly provided for under the Assignment of Rents and Leases
referred to in the first grammatical paragraph of this Paragraph 9 shall constitute an Event of
Default hereunder on accourit fwhich the whole of the indebtedness secured hereby shall at
once, at the option of Mortgagee; b2come immediately due and payable without notice to
Mortgagor.

10. Effect of Extensions of Time

If the payment of said indebtedness or any purt thereof be extended or varied or if any
part of any security for the payment of the indebtedriess be released, all persons now or at any
time hereafter liable therefor, or interested in the Premises or having an interest in Mortgagor,
shall be held to assent to such extension, variation or release, and their liability and the lien and
all provisions hereof shall continue in full force, the right of recourse against all such persons
being expressly reserved by Mortgagee, notwithstanding such exterisirn, variation or release.

11.  Effect of Changes In Laws Regarding Taxation.

In the event of the enactment after this date of any law of the state in which fae Premises
are located deducting from the value of the land for the purpose of taxation any liex tiizreon, or
imposing upon Mortgagee the payment of the whole or any part of the taxes or assessinents or
charges or liens herein required to be paid by Mortgagor, or changing in any way the liws
relating to the taxation of mortgages or debts secured by mortgages or Mortgagee’s interest in
the Premises, or the manner of collection of taxes, so as to adversely affect this Mortgage or the
indebtedness secured hereby or the holders thereof, then, and in any such event, Mortgagor, upon
demand by Mortgagee, shall indemnify and hold Mortgagee harmless from and against any and
all losses and costs resulting from such taxes or assessments, or reimburse Mortgagee therefor;
provided, however, that Mortgagor shall not be deemed to be required to pay any income or
franchise taxes of Mortgagee. Notwithstanding the foregoing, if in the opinion of counsel for
Mortgagee (a) it might be unlawful to require Mortgagor to make such payment or (b) the
making of such payment might result in the imposition of interest beyond the maximum amount
permitted by law, then and in such event, Mortgagee may elect, by notice in writing given to
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Mortgagor, to declare all of the indebtedness secured hereby to be and become due and payable
sixty (60) days from the giving of such notice.

12. Mortgagee’s Performance of Defaulted Acts and Expenses Incurred by
Mortgagee.

Mortgagee may, but need not, make any payment or perform any act herein required of
Mortgagor in any form and manner deemed expedient, and may, but need not, make full or
partial payments of principal or interest on prior encumbrances, if any, and purchase, discharge,
compromisz.or settle any tax lien or other prior lien or title or claim thereof, or redeem from any
tax sale or {orfeiture affecting the Premises or consent to any tax or assessment or cure any
default of Morigagor in any lease of the Premises, Mortgagee may, but shall not be required to,
complete construction, furnishing and equipping of any uncompleted buildings or other
improvements now(or at any time hereafter on the Premises, and rent, operate and manage the
Premises and such buildings and improvements and pay operating costs and expenses, including
management fees, of eveiy kind and nature in connection therewith, so that the Premises and
such buildings and improven.ens shall be operational and usable for their intended purposes. All
monies paid for any of the purposes, herein authorized and ali expenses paid or incurred in
connection therewith, including reasorable attorneys’ fees, and any other monies advanced by
Mortgagee in regard to any tax referred (5 in Paragraph 8 above or to protect the Premises or the
lien hereof, shall be so much additional nidéstedness secured hereby, and shall become due and
payable within ten (10) days written notice fom Mortgagee and with interest thereon at an
annual rate (“Default Rate”) equal to four percent{4%) plus the Loan Rate (as defined in the
Note) then in effect under the Note. In addition to-ire foregoing, any costs, expenses and fees
reasonably incurred, including reasonable attorneys’ tecs, incurred by Mortgagee in connection
with (a) sustaining the lien of this Mortgage or its priority, /b) protecting and enforcing any of
Mortgagee’s rights hereunder, (c) recovering any indebtedness secured hereby, (d) any litigation
or proceedings affecting the Note, this Mortgage, the Premises or-ary guarantor or co-maker of
the Note or this Mortgage, including without limitation, bankruptcy and probate proceedings, or
(e} preparing for the commencement, defense or participation in any trrestened litigation or
proceedings, shall be so much additional indebtedness secured hereby. ‘and shall become
immediately due and payable after ten (10} days written notice and with interes{ ti:ereon at the
Default Rate, The interest accruing under this Paragraph 12 shall be immedizie! 7 -due and
payable by Mortgagor to Mortgagee, and shall be additional indebtedness evidenced bv the Note
and secured by this Mortgage. Inaction of Mortgagee shall never be considered as a waiver of
any right accruing to it on account of any default on the part of Mortgagor. Should the proceeds
of the Note or any part thereof, or any amount paid out or advanced by Mortgagee hereunder, or
pursuant to any agreement executed by Mortgagor in connection with the loan evidenced by the
Note, be used directly or indirectly to pay off, discharge or satisfy, in whole or in part, any lien
or encumbrance upon the Premises or any part thereof, then as additional security hereunder,
Mortgagee shall be subrogated to any and all rights, equal or superior titles, liens and equities,
owned or claimed by any owner or holder of said outstanding liens, charges and indebtedness,
however remote, regardless of whether said liens, charges and indebtedness are acquired by
assignment or have been released of record by the holder thereof upon payment.
Notwithstanding anything contained herein to the contrary, in no event shall the indebtedness
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secured by this Mortgage exceed an amount equal to Twelve Million and No/100 Dollars
($12,000,000.00).

13. Mortgagee’s Reliance on Tax Bills and Claims for Liens.

Mortgagee in making any payment hereby authorized: (a) relating to taxes and
assessments, may do so according to any bill, statement or estimate procured from the
appropriate public office without inquiry into the accuracy of such bill, statement or estimate or
into the validity of any tax, assessment, sale, forfeiture, tax lien or title or ¢laim thereof; or (b)
for the purchase, discharge, compromise or settlement of any other prior lien, may do so without
inquiry as to-the validity or amount of any claim for lien which may be asserted, provided that if
no Event of Delanlt then exists hereunder Mortgagee shall give to Mortgagor ten (10) days’ prior
written notice tiiezeof,

14, Acceleration of Indebtedness in Event of Default.

Each of the followiig stll constitute an “Event of Default” for purposes of this
Mortgage:

(a)  Mortgagor failsic"pav (i) on the date when due, any installment of
principal or interest payable pursuant to the I lvte, or (ii) within ten (10) days after written notice,
any other amount payable pursuant to the Note, ‘nis Mortgage, the Loan Agreement or any of the
other Loan Documents;

(b)  Failure by Mortgagor to promptly p.rform or cause to be performed any
other obligation or observe any other condition, covenant, ierin; agreement or provision required
to be performed or observed by Mortgagor under this Mortgage ‘the Loan Agreement, the Note
of any other Loan Document, within thirty (30) days after written ndtice; provided, however, that
if such condition, covenant, term, agreement or provision is such tha: it sapnot with the exercise
of reasonable diligence be performed within said thirty (30) days and Mortgagor diligently
undertakes said performance within said thirty (30) day period, and thereaft= ailigently pursues
such performance, the time to so perform shall be extended for an additiona’ period, not to
exceed sixty (60) days total, to effect such performance, unless the continued operanst or safety
of the Premises, or the priority, validity or enforceability of the lien created by this Mortgage, the
Loan Agreement or any other Loan Document or the value of the Premises is matzzially
impaired, threatened or jeopardized;

(¢}  The existence of any material inaccuracy or untruth in any representation,
covenant or warranty contained in this Mortgage, the Loan Agreement or any of the other Loan
Documents, or in any statement or certification as to facts delivered to Mortgagee by Mortgagor,
any co-maker or guarantor of the Note, or any applicant for the Loan evidenced by the Note.

(d)  Atany time, Mortgagor or any guarantor or co-maker of the Note for itself
or himself a voluntary petition in bankruptcy or is adjudicated a bankrupt or insolvent, or
institutes (by petition, application, answer, consent or otherwise) any bankruptcy, insolvency,
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reorganization, arrangement, composition, readjustment, dissolution, liquidation or similar
proceedings under any present or future Federal, state or other statute or law, or admits in writing
its or his inability to pay its or his debts as they mature, or makes an assignment for the benefit
of its or his creditors, or seeks or consents to the appointment of any receiver, trustee or similar
officer for all or substantially all of its or his property;

(¢) The commencement of any involuntary petition in bankruptcy against
Mortgagor or any guarantor or co-maker of the Note, or the institution against Mortgagor or any
guarantor or co-maker of the Note of any reorganization, arrangement, composition,
readjustmert, dissolution, liquidation or similar proceedings under any present or future federal,
state or ciher statute or law, or the appointment of a receiver, trustee or similar officer for all or
substantially a'i-of the property of Mortgagor or any guarantor or co-maker of the Note, which
shall remain unismissed or undischarged for a period of sixty (60) days;

(f)  ‘Any sale, transfer, lease, assighment, conveyance, financing, lien or
encumbrance made in vio.ation of Paragraph 27 of this Mortgage;

(8)  There shall <xist or be continuing an “Event of Default” (after the
expiration of any applicable cure period) under: (i) the Note, (ii) the Loan Agreement, (iii) the
Security Agreement of even date herewir'i made by Mortgagor to Mortgagee, and (iv) any other
document or instrument evidencing or securing the Note or delivered to induce Mortgagee to
advance the proceeds thereof (the documents d-sciibed in sections (ii) through (iv) above, both
inclusive, together with this Mortgage, being hereinafter collectively referred to as the “Loan
Documents™);

(h)  The death of any individual guarantcr of the Note unless within the ninety
(90) day period immediately following such death or declaration of legal incompetency (i)
Mortgagor provides Mortgagee with a substitute guarantor wiess creditworthiness and real
estate experience and skills are comparable to those of the original- gnarantor and who is
otherwise acceptable to Mortgagee in Mortgagee’s sole discretion, 243 {ii) such substitute
guarantor executes a guaranty in favor of Mortgagee in form and substance sabstantially similar
to the existing guaranty and otherwise satisfactory to Mortgagee; or

(i) Without the prior written consent of Mortgagee, Mortgagor enters into any
additional financing agreements or arrangements of any kind whatsoever with respect 10)the
Premises or Mortgagor (including, without limitation, any financing secured, in whole or in part,
by all or any part of or interest in the Premises) or interests in the Mortgagor, except as set forth
in and in accordance with the terms of the Loan Agreement, or (i) a default shall occur, exists or
is continuing under any such secondary or additional financing beyond applicable periods of
grace and/or cure, (ii) the holder of any such secondary or additional financing institutes any
action, proceeding or other measure which is in breach of any agreement entered into between
Mortgagee and such holder with respect to such secondary or additional financing,

If an Event of Default occurs, Mortgagee may, at its option, declare the whole of
the indebtedness hereby secured to be immediately due and payable as provided in this Section
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14 to Mortgagor, with interest thereon from the date of such Event of Default at the Default Rate.
If while any insurance proceeds or condemnation awards are being held by Mortgagee to
reimburse Mortgagor for the cost of rebuilding or restoration of buildings or improvements on
the Premises, as set forth in Paragraph 22 hereof, Mortgagee shall be or become entitled to, and
shall accelerate the indebtedness secured hereby, then and in such event, Mortgagee shall be
entitled to apply all such insurance proceeds and condemnation awards then held by it in
reduction of the indebtedness hereby secured and any excess held by it over the amount of
indebtedness then due hereunder shall be returned to Mortgagor or any party entitled thereto
without interest.

15 Foreclosure; Expense of Litigation.

When thie indebtedness hereby secured, or any part thereof, shall become due, whether by
acceleration or othcrwise, Mortgagee shall have the right to foreclose the lien hereof for such
indebtedness or part‘thereof and/or exercise any right, power or remedy provided in this
Mortgage or any of the olier Loan Documents. It is further agreed that if default be made in the
payment of any part of the sicir=d indebtedness as an alternative to the right of foreclosure for
the full secured indebtedness ‘afteracceleration thereof, Mortgagee shall have the right to
institute partial foreclosure proceedings with respect to the portion of said indebtedness so in
default, as if under a full foreclosure, ‘and-svithout declaring the entire secured indebtedness due
(such proceeding being hereinafter referecd 4o as a “partial foreclosure™), and provided that if
foreclosure sale is made because of default of 2 pa:t of the secured indebtedness, such sale may
be made subject to the continuing lien of this Morigage for the unmatured part of the secured
indebtedness; and it is agreed that such sale pursuait'te a partial foreclosure, if so made, shall
not in any manner affect the unmatured part of the secured indebtedness, but as to such
unmatured part of this Mortgage, the lien hereof shall femiin in full force and effect just as
though no foreclosure sale had been made under ‘e rivvisions of this paragraph.
Notwithstanding the filing of any partial foreclosure or entryof'a decree of sale therein,
Mortgagee may elect at any time prior to a foreclosure sale puzdant to such decree, to
discontinue such partial forectosure and to accelerate the secured indebtednass by reason of any
uncured default or defaults upon which such partial foreclosure was predicaced or by reason of
any other defaults, and proceed with full foreclosure proceedings. It is further agroed that several
foreclosure sales may be made pursuant to partial foreclosures without exhausiing e right of
full or partial foreclosure sale for any unmatured part of the secured indebtedness, i Yeing the
purpose to provide for a partial foreclosure sale of the secured indebtedness without exhaxsting
the power to foreclose and to sell the Premises pursuant to any such partial foreclosure for any
other part of the secured indebtedness whether matured at the time or subsequently maturing,
and without exhausting any right of acceleration and full foreclosure. In the event of a
foreclosure sale, Mortgagee is hereby authorized, without the consent of Mortgagor, to assign
any and all insurance policies to the purchaser at such sale, or to take such other steps as
Mortgagee may deem advisable to cause the interest of such purchaser to be protected by any of
the said insurance policies.

In any suit to foreclose or partially foreclose the lien hereof, there shall be allowed and
included as additional indebtedness in the decree for sale all expenditures and expenses which
may be paid or incurred by or on behalf of Mortgagee for reasonable attorneys® fees, appraisers’
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fees, outlays for documentary and expert evidence, stenographers’ charges, publication costs,
and costs (which may be estimated as to items to be expended after entry of the decree) of
procuring all such abstracts of title, title searches and examinations, title insurance policies, and
similar data and assurances with respect to the title as Mortgagee may deem reasonably
necessary either to prosecute such suit or to evidence to bidders at any sale which may be had
pursuant to such decree the true condition of the title to or the value of the Premises. All
expenditures and expenses of the nature in this paragraph mentioned and such expenses and fees
as may be incurred in the enforcement of Mortgagor’s obligations hereunder, the protection of
said Premises and the maintenance of the lien of this Mortgage, including the fees of any
attorney employed by Mortgagee in any litigation or proceeding affecting this Mortgage, the
Note, or the-’remises, including probate and bankruptcy proceedings, or in preparations for the
commencermer: or defense of any proceeding or threatened suit or proceeding shall be
immediately due and payable by Mortgagor, with interest thereon at the Default Rate and shall
be secured by this Norteage.

16, Applicatici of Proceeds of Foreclosure Sale,

The proceeds of any foreclosure (or partial foreclosure) sale of the Premises shall be
distributed and applied in the foliowing order of priority: first, on account of all costs and
expenses incident to the foreclosure proscedings, including all such items as are mentioned in
Paragraph 15 hereof; second, all other-itzms which may under the terms hereof constitute
secured indebtedness additional to that evigenoed by the Note, with interest thereon as herein
provided; third, all principal and interest remataing unpaid on the Note; fourth, satisfaction of
claims in order of priority adjudicated in the judgsient. of foreclosure or order confirming the
sale; and fifth, any surplus to Mortgagor, its successors of 23signs, as their rights may appear.

17. Appointment of Receiver.

Upon, or at any time after the filing of a complaint to foreclose-{or partially foreclose)
this Mortgage, the court in which such complaint is filed may appoint a réceiver of the Premises.
Such appointment may be made either before or after sale, without notice, Without regard to the
solvency or insolvency of Mortgagor at the time of application for such receiver and without
regard to the then value of the Premises or whether the same shall be then ucciried as a
homestead or not and Mortgagee hereunder or any holder of the Note may be appoitited-as such
receiver. Such receiver shall have power to collect the rents, issues and profits of the Minmises
during the pendency of such foreclosure suit and, in case of a sale and a deficiency during the
full statutory period of redemption, whether there be redemption or not, as well as during any
further times when Mortgagor, except for the intervention of such receiver, would be entitled to
collect such rents, issues and profits, and all other powers which may be necessary or are usual
in such cases for the protection, possession, control, management and operation of the Premises
during the whole of said period. The court from time to time may authorize the receiver to apply
the net income in his, her or its hands in payment in whole or in part of: (a) the indebtedness
secured hereby, or by any decree foreclosing this Mortgage, or any tax, special assessment or
other lien which may be or become superior to the lien hereof or of such decree, provided such
application is made prior to foreclosure sale; and (b) the deficiency in case of a sale and
deficiency.
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18, Mortgagee’s Right of Possession in Case of Default.

In any case in which under the provisions of this Mortgage, Mortgagee has a right to
institute foreclosure proceedings, Mortgagor shall forthwith and upon demand of Mortgagee,
surrender to Mortgagee, and Mortgagee shall be entitled to take, actual possession of the
Premises or any part thereof personally, or by its agents or attorneys, as for condition broken.
Mortgagee’s rights and remedies under this Paragraph 18 shall be effective whether before or
after the whole principal sum secured hereby is declared to be immediately due and payable
hereunder, or whether before or after the institution of legal proceedings to foreclose the lien
hereof or before or after sale thereunder. In the event Mortgagee is entitled to take possession of
the Premises, Mortgagee in its discretion ma , With applicable process of law, enter upon and
take and maintar:i vossession of all or any part of said Premises, together with all documents,
books, records, papers and accounts of Mortgagor or the then owner of the Premises relating
thereto, and may exclud< Mortgagor or its employees, agents or servants, wholly therefrom. In
such case Mortgagee, under the powers herein granted, may hold, operate, manage and control
the Premises and conduct the -usiness, if any, thereof, either personally or by its agents.
Mortgagee shall have full power to use such measures, legal or equitable, as in its discretion may
be deemed proper or necessary to enforze the payment or security of the avails, rents, issues, and
profits of the Premises, including actics for the recovery of rent, actions, in forcible detainer
and actions in distress for rent, Mortgagee s%2! have full power;

(a)  to cancel or terminate any iease or sublease for any cause or on any
ground which would entitle Mortgagor to cancel the sime:

(b)  to elect to disaffirm any lease or sublesss which is then subordinate to the
lien hereof;

(¢} to extend or modify any then existing leases- ond to enter new leases,
which extensions, modifications and leases may provide for terms to ex3iré, or for options to
lessees to extend or renew terms to expire, beyond the maturity date of the indébtedness secured
hereby and beyond the date of the issuance of a deed or deeds to a purchaser or puichasers at a
foreclosure sale, it being understood and agreed that any such leases, and the optisn=or other
such provisions to be contained therein, shall be binding upon Mortgagor and all persors whose
interests in the Premises are subject to the lien hereof and upon the purchaser or purchasers at
any foreclosure sale, notwithstanding any redemption from sale, discharge of the mortgage
indebtedness, satisfaction of any foreclosure judgment, or issuance of any certificate of sale or
deed to any purchaser;

(d)  to make any repairs, decorating, renewals, replacements, alterations,
additions, betterments and improvements to the Premises as to it may seem judicious;

(¢)  to insure and reinsure the same and ail risks incidental to Mortgagee’s

possession, operation and management thereof: and
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(H to receive all of such avails, rents, issues and profits; hereby granting full
power and authority to exercise each and every of the rights, privileges and powers herein
granted at any and all times hereafter without notice to Mortgagor.

Mortgagee shall not be obligated to perform or discharge, nor does it hereby undertake to
perform or discharge, any obligation, duty or liability under any lease. To the extent provided by
law, Mortgagor shall and does hereby agree to protect, indemnify, defend and hold Mortgagee
harmless of and from any and all liability, loss or damage which it may or might incur under said
leases or under or by reason of the assignment thereof and of and from any and all claims and
demands whatsoever which may be asserted against it by reason of any alleged obligations or
undertakiings on its part to perform or discharge any of the terms, covenants or agreements
contained in's»id leases except for such claims and demands as result directly from the negligent
or willful actioiis Of Mortgagee. Should Mortgagee incur any such liability, loss or damage under
said leases or unde: "ot by reason of the assignment thereof, or in the defense of any claims or
demands, the amount thzisof, including costs, expenses and aftorneys’ fees, shall be so much
additional indebtedness _<ccured hereby, and shall become immediately due and payable on
demand.

19.  Application of Incoize asceived by Mortgagee,

Mortgagee, in the exercise of the rgiis and powers hereinabove conferred upon it, shall
have full power to use and apply the avails, ‘ents, issues and profits of the Premises to the
payment of or on account of the following, in sucl srder as Mortgagee may determine;

(a)  to the payment of the operating ¢xrenses of the Premises, including cost
of management and leasing thereof (which shall include réasonable compensation to Mortgagee
and its agent or agents, if management be delegated to an agent or agents, and shall also include
lease commissions and other compensation and expenses of seeking and procuring tenants and
entering into leases, established claims for damages, if any, and ‘riemiums on insurance
hereinabove authorized;

(b)  to the payment of taxes and special assessments now dué or'which may
hereafter become due on the Premises;

(¢) to the payment of all repairs, decorating, renewals, replacenents,
alterations, additions, betterments, and improvements of the Premises, including the cost from
time to time of installing or replacing refrigeration and gas or electric stoves therein, and of
placing the Premises in such condition as will, in the judgment of Mortgagee, make them readily
rentable; and

(d)  to the payment of any indebtedness secured hereby or any deficiency
which may result from any foreclosure sale.
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20, Rights Cumulative.

Each right, power and remedy herein conferred upon Mortgagee is cumulative and in
addition to every other right, power or remedy, express or implied, given now or hereafter
existing under any of the Loan Documents or any other document given to secure the Note or at
law or in equity, and each and every right, power and remedy herein set forth or otherwise so
existing may be exercised from time to time as often and in such order as may be deemed
expedient by Mortgagee, and the exercise or the beginning of the exercise of one right, power or
remedy sha!l not be a waiver of the right to exercise at the same time or thereafter any other
right, power-or remedy, and no delay or omission of Mortgagee in the exercise of any right,
power or reinedy accruing hereunder or arising otherwise shall impair any such right, power or
remedy, or be coristrued to be a waiver of any default or acquiescence therein.

21.  Mortgagze’s Right of Inspection.

Mortgagee and/or its'repissentative shall have the right to inspect the Premises at all
reasonable times on reasonable pioy notice, and access thereto shall be permitted for that

purpose.

22, Disbursement of Insurance v Eminent Domain Proceeds,

(@)  Before commencing to repais; restore or rebuild following damage to, or
destruction of, all or a portion of the Premises, whet'ier by fire or other casualty or by a taking
under the power of eminent domain, Mortgagor shall obtzirfrom Mortgagee its approval of all
site and building plans and specifications pertaining to sucn-vepair, restoration or rebuilding,
which approval shall not be unreasonably withheld.

(b)  Prior to the payment or application of ‘insurance proceeds or a
condemnation or eminent domain award to the repair or restoration of {re improvements upon
the Premises as provided in Paragraphs 6 and 7 above, Mortgagee shall be ertitled to evidence of
the following;

()  That there is not then a default in any of the terms, coveusis and
conditions of the Note, this Mortgage or any of the Loan Documents which has no? peen,
or will not be, cured to the reasonable satisfaction of Mortgagee, in Mortgagee’s sole and
absolute judgment;

(ii)  That Mortgagee shall be given reasonably satisfactory proof that either
(A) such improvements have been fully restored, as reasonably determined by
Mortgagee, or (B) the expenditure of money as may be received from such insurance
proceeds or condemnation award will be sufficient to repair, restore or rebuild the
Premises, free and clear of all liens, claims and encumbrances, except the lien of this
Mortgage;
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(iii) ~ That in the event such insurance proceeds or condemnation award shall be
insufficient to repair, restore or rebuild the said improvements, Mortgagor or its lessee(s)
shall deposit with Mortgagee funds equaling such deficiency, which, together with the
insurance proceeds or condemnation award, shall be sufficient to restore, repair and
rebuild the Premises; and

(iv)  That prior to the disbursement of any such proceeds held by Mortgagee in
accordance with the terms of this Paragraph 22 for the cost of any repair, restoration or
rebuilding, Mortgagee shall be furnished with a statement of Mortgagor’s architect,
certifying the extent of the repair and restoration completed to the date thereof, and such
repairs, restoration, and rebuilding have been performed to date in conformity with the
plans zad specifications approved by Mortgagee and with all statutes, regulations or
ordinances (including building and zoning ordinances) affecting the Premises; and
Mortgagee <na'l be furnished with appropriate evidence of payment for labor or materials
furnished to the Piemises, and total or partial lien waivers substantiating such payments.

(¢}  Prior *o fie payment or application of insurance proceeds or a
condemnation award to the repai:; iastoration or rebuilding of the improvements upon the
Premises as provided in Paragraphs £ zid 7 above there shall have been delivered to Mortgagee
the following:

(i) A waiver of subrogatior frem any insurer who claims that no liability
exists as to Mortgagor or the then owner ot Gther insured under the policy of insurance in
question; and

(i)  Such plans and specifications, such prvment and performance bonds and
such insurance, in such amounts, issued by such company, or companies and in such
forms and substance, as are reasonably required by Mortgage.

(d) In the event Mortgagor shall fail to restore, “1€pair or rebuild the
improvements upon the Premises within a reasonable time, then Mortgagee, at its option, and
upon not less than thirty (30) days’ written notice to Mortgagor, may commance to restore,
repair or rebuild the said improvements for or on behalf of Mortgagor, and for sich purpose,
may perform all necessary acts to accomplish such restoration, repair or rebuilding. ir'tc event
insurance proceeds or condemnation award shall exceed the amount necessary to compiria)the
repair, restoration or rebuilding of the improvements upon the Premises, such excess shall be
applied on account of the unpaid principal balance of the Note irrespective of whether such
balance is then due and payable.

(¢ In the event Mortgagor commences the repair or rebuilding of the
improvements located on the Premises, but fails to comply with the conditions precedent to the
payment or application of insurance proceeds or a condemnation or eminent domain award set
forth in this Paragraph 22; or Mortgagor shall fail to restore, repair or rebuild the improvements
upon the Premises within a reasonable time, and if Mortgagee does not restore, repair or rebuild
the said improvements as provided in subparagraph (d) above; then Mortgagee may, at its option,
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accelerate the indebtedness evidenced by the Note and apply all or any part of the insurance
proceeds or condemnation award against the indebtedness secured hereby.

23. Release Upon Payment and Discharge of Mortgagor’s Obligations.

Mortgagee shall release this Mortgage and the lien thereof by proper instrument upon
payment and discharge of all indebtedness secured hereby, including payment of reasonable
expenses incurred by Mortgagee in connection with the execution of such release. Mortgagee
shall aiso issue partial releases of the lien of this Mortgage in accordance with and subject to the
terms and conditions contained in the Loan Agreement. Such partial release shall not impair in
any manaer-che validity or priority of this Mortgage on the portion of the Premises or the
security remairing, nor release the personal liability of any person, persons or entity obligated to
pay any indebted-ieys secured hereby, for the full amount of the indebtedness remaining unpaid.

24, Notices.

Any notice, request, deipznd, statement, authorization, approval, consent or acceptance
made hereunder shall be in writirg und shall be (a) hand delivered or (b) sent by overnight
delivery via United Parcel Service or-other reputable overnight courier service, or (c) sent by
registered or certified mail, postage prepzid with return receipt requested, or (d) sent by facsimile
(with a confirmatory duplicate copy sent b Tederal Express or any other reputable overnight
courier service for overnight delivery) and shal’ be deemed given (i) upon delivery, if delivered
in person, (i) one (1) business day after being depesited with United Parcel Service or any other
reputable overnight courier service for overnight detivery, or (iii) three (3) business days after
being postmarked if sent by registered or certified mai, return receipt requested, or (iv) upon
receipt if sent by facsimile, in each case addressed as follov/s:

To Mortgagee:GENEVA CAPITAL ASSOCIATES, LLC
1525 Kautz Road, Suite 600
West Chicago, Illinois 60185
Attention: A. Wayne Massey
Facsimile No.; (630) 377-5546

With copy to: MELTZER, PURTILL & STELLE LLC
1515 East Woodfield Road
Second Floor
Schaumburg, Illinois 60173
Attention: Allen C. Balk
Facsimile No.: (847) 330-1231
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To Mortgagor: SMITHFIELD PROPERTIES XX, LL.C.
400 W. Huron
Chicago, Ilinois 60610
Attention: W. Harris Smith
Robert Buono
Facsimile No.: (312) 266-9530

With copy to: LAWRENCE M, GRITTON, LTD.
400 W. Huron Street
Chicago, Illinois 60610
Attention: Lawrence M. Gritton
Facsimile No.: (312) 266-9530

Each party may designate a change of address or facsimile number by notice to the other
party sent pursuant to this Section 24, given at least fifieen (15) days before such change of
address is to become effective.

25. Waiver of Defenses.

No action for the enforcement of the fien or of any provision hereof shall be subject to
any defense which would not be good and availible to the party interposing same in an action at
law upon the Note hereby secured.

26.  Waiver of Rights.

Mortgagor hereby covenants and agrees that to the exterit permitted by law, Mortgagor
shall not and will not apply for or avail itseif of any appraisemeni, v2lation, stay, extension or
exemption laws, or any so-called “Moratorium Laws,” now existing i hercafter enacted, in
order to prevent or hinder the enforcement or foreclosure of this Mortgaze, ‘but hereby waives
the benefit of such laws. To the extent permitted by law, Mortgagor, for itsz! and all who may
claim through or under it, wajves any and all right to have the property and estates/comprising
the Premises marshalled upon any foreclosure of the lien hereof and agrees that any sobiithaving

Jurisdiction to foreclose such lien may order the Premises sold as an entirety.

27, Transfer of Premises: Further Encumbrance.
—"_-"_—-—!____,______

In determining whether or not to make the loan secured hereby, Mortgagee examined the
credit-worthiness of Mortgagor, Guarantors, Mortgagor’s members and any co-maker of the
Note (if applicable), found it acceptable and relied and continues to rely upon same as the means
of repayment of the Note. Mortgagee also evaluated the background and experience of
Mortgagor, Mortgagor’s members and the Guarantors and any co-maker of the Note (if
applicable) in owning and operating property such as the Premises, found it acceptable and relied
and continues to rely upon same as the means of maintaining the value of the Premises which is
Mortgagee’s security for the Note. Mortgagor, Mortgagor’s members, Guarantors and co-maker
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of the Note (if applicable) are well-experienced in borrowing money and owning and operating
property such as the Premises, were ably represented by a licensed attorney at law in the

increasing the interest rate on a loan, the security for which is purchased by a party other than the
original Mortgagor. Mortgagor further recognizes that any financing placed upon the Premises,
other than as contemplated by the Loan Agreement, (2) may divert funds which would otherwise
be used to pay the Note secured hereby; (b) could result in acceleration and foreclosure by any
such encrishrancer which would force Mortgagee to take measures and incur expenses to protect
its security; {c}-would detract from the value of the Premises should Mortgagee come into
possession thersofwith the intention of selling same; and (d) would impair Mortgagee’s right to
accept a deed int licu of foreclosure, as a foreclosure by Mortgagee would be necessary to clear
the title to the Premises.

In accordance with t'{e foregoing and for the purposes of (i) protecting Mortgagee’s
security, both of repayment and of vatue of the Premises; (ii) giving Mortgagee the full benefit of
its bargain and contract with Mortragor; (iii) allowing Mortgagee to raise the interest rate and
collect assumption fees: and (iv) keeping-the Premises or any interest in the Premises free of
financing liens (other than as expressly pernitted in writing by Mortgagee and subject to the
terms of the Intercreditor Agreement), Mortgagor, Mortgagor’s members, Guarantors and any
other guarantor or co-maker of the Note agree that-if this paragraph be deemed 2 restraint on
alienation, that it is a reasonable one, and that, ary sale, conveyance, assignment, further
encumbrance or other transfer of title to the Premises, 0r‘any interest in the Premises, including
without limitation, the entering into of an installment agreernent for the sale of the Premises, the
placement or granting of liens on all or any part of the Pretuises nithe placement or granting of
chattel mortgages, conditional sales contracts, financing or security azreements which would be
or create a lien on the personal property utilized in the operation of the Premises, or the
placement or granting of a mortgage commonly known as a “wrap argcand” mortgage or an
improvement loan, without Mortgagee’s prior written consent shall be an‘Event of Default
hereunder. For the purpose of, and without limiting the generality of, the precedirg sentence, the
Occurrence at any time of any of the following events, without the prior writier consent of
Mortgagee, shall be deemed to be an unpermitted transfer of title to the Premises ang taerefore
an Event of Default hereunder-

(8)  except for the sale of the Units and the Parking Spaces or the leasing of
the Retail Space (as said terms are defined in the Loan Agreement) pursuant to the terms of the
Loan Agreement, and in the ordinary course of business, any sale, conveyance, assignment or
other transfer of, or the grant of a security interest in, all or any part of the title to the Premises;
or

(b)  any sale, conveyance, assignment or other transfer of, or the grant of a
security interest in, any interest in the Mortgagor which results in the Mortgagor not being
directly or indirectly controlled by Guarantors and/or which resuits in the encumbrance of any
membership interest by any party other than Mortgagee; or
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(c)  any transfer or the occurrence of any other event which results in 2 breach
under the terms of the Loan Agreement; or

(d)  Any membership interest in the Mortgagor shall be transferred or assigned,
or any security interest or other lien or encumbrance shall be created on any membership interest
in the Mortgagor or on the proceeds of or distribution rights with respect to any such
membership interest; or

(6)  Any ownership interest in any entity that directly or indirectly owns a
membership nterest in the Mortgagor shall be transferred or assigned, except for a Permitted
Transfer (as‘defined in the Assignment and Pledge of Membership Interest) or any security
interest or othe: Yicn or encumbrance shall be created on any ownership interest in any such
entity or on the procends of or distribution rights with respect to any ownership interest in any
such entity; or

(fy  The Mortgages.or any nominee of or successor to Mortgagee shall acquire
ownership of some or all of the meimbership interests in the Mortgagor.

Any consent by Mortgagee, or any waivir'oy Mortgagee of an Event of Defaylt under this
paragraph shall not constitute a consent to, er-waiver of any right, remedy or power of
Mortgagee upon a subsequent Event of Default under this Paragraph 27, Mortgagor
acknowledges that any agreements, liens, charges'o zncumbrances created in violation of the
provisions of this Paragraph 27 shall be void and of no-£or¢e or effect.

28. Expenses Relating to Note and Mortgage.

Mortgagor will pay all reasonable expenses, charges, Costs and fees incurred by
Mortgagee relating to the Loan secured by this Mortgage or necessitate 1 by the terms of the
Note, this Mortgage or any of the other Loan Documents, including without limitation,
Mortgagee’s reasonable attorneys’ fees in connection with the hegotiation, cocumentation,
administration, servicing, enforcement and closing of the Note, this Mortgage ana th¢ siher Loan
Documents, all filing, registration or recording fees, all other expenses incident to the execution
and acknowledgment of this Mortgage and all federal, state, county and municipal taxes-and

(8  May be involved in court or administrative proceedings, including,
without restricting the foregoing, foreclosure, probate, bankruptcy, creditors’ arrangements,
insolvency, housing authority and pollution control proceedings of any kind, to which Mortgagee
shall be a party by reason of the Loan Documents or in which the Loan Documents or the
Premises are involved directly or indirectly;
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(b)  May make preparations following the occurrence of an Event of Default
hereunder for the commencement of any suit for the foreclosure hereof, which may or may not
be actually commenced;

(¢)  May make preparations following the occurrence of an Event of Default
hereunder for, and do work in connection with, Mortgagee’s taking possession of and managing
the Premises, which event may or may not actually occur;

(d)  May make preparations for and commence other private or public actions
to remedy an Event of Default hereunder, which other actions may or may not be actually
commenced;

(¢) ) May enter into negotiations with Mortgagor, any member, guarantor or
co-maker of the Naie, ar any of their respective agents, employees or attorneys, in connection
with the existence ot curing of any Event of Default hereunder, the sale of the Premises, the
assumption of lability f=;-any of the indebtedness represented by the Note or the transfer of the
Premises in lieu of foreclosuie: or

(f) May enter inic pegotiations with Mortgagor, any member of Mortgagor or
guarantor or co-maker of the Note, orzity of their respective agents, employees or attorneys,
pertaining to Mortgagee’s approval of acticis taken or proposed to be taken by Mortgagor, any
member of Mortgagor, or any guarantor or co-r-iaker of the Note, which approval is required by
the terms of this Mortgage.

All expenses, charges, costs and fees describec i this Paragraph 28 shall be so much
additional indebtedness secured hereby, shall bear interest fr the date so incurred until paid at
the Default Rate and shall be paid, together with said interest; by Mortgagor forthwith upon
demand.

29, Business Purpose.

Mortgagor covenants that the proceeds of the loan evidenced by the Note an¢ secured by
this Mortgage will be used for the purposes specified in 815 ILCS 205/4 (1994), «s amended,
and that the principal obligation secured hereby constitutes a business loan which conies within
the purview of said paragraph.

30.  Financial Statements.

Mortgagor shall cause to be delivered to Mortgagee such financial statements and other
financial reports as required pursuant to the Loan Agreement,

31. Statement of Indebtedness.

Mortgagor, within seven (7) days after being so requested by Mortgagee, shall furnish a
duly acknowledged written statement setting forth the amount of the debt secured by this
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Mortgage, the date to which interest has been paid and stating either that no offsets or defenses
exist against the Mortgage debt or, if such offsets or defenses are alleged to exist, the nature
thereof.

32. Further Instruments.

Upon request of Mortgagee, Mortgagor shall execute, acknowledge and deliver all such
additional instruments and further assurances of title and shall do or cause to be done all such
further acts and things as may reasonably be necessary fully to effectuate the intent of this
Mortgage and of the other Loan Documents.

33. 7 JAndemnity.

Mortgagor licrehy covenants and agrees that no liability shall be asserted or enforced
against Mortgagee in tie exercise of the rights and powers granted to Mortgagee in this
Mortgage, and Mortgags; hereby expressly waives and releases any such liability. Mortgagor
shall indemnify and save Morigagee harmless from and against any and all liabilities,
obligations, losses, damages, ¢lairis, costs and expenses (including attorneys’ fees and court
costs) of whatever kind or nature which may be imposed on, incurred by or asserted against
Mortgagee at any time by any third paicy which relate to or arise from: the making of the loan
evidenced by the Note and secured by this Ifortgage; any suit or proceeding (including probate
and bankruptcy proceedings), or the threat thereaf, in or to which Mortgagee may or does
become a party, either as plaintiff or as a defendant, by reason of this Mortgage or for the
purpose of protecting the lien of this Mortgage; the olfer for sale or sale of all or any portion of
the Premises; and/or the ownership, leasing, use, operatior. or maintenance of the Premises. All
costs provided for herein and paid for by Mortgagee shali be.so much additional indebtedness
secured hereby and shall become immediately due and payable without notice and with interest
at the Default Rate.

34. Waiver of Right of Redemption,

Mortgagor hereby releases and waives any and all rights to retain possession of the
Premises after the occurrence of an Event of Default hereunder and any aid ili rights of
redemption from sale under any order or decree of foreclosure, pursuant to rights thereix granted,
on behalf of Mortgagor and each and every person acquiring any interest in, or tilic io, the
premises described herein subsequent to the date of this Mortgage, and on behalf of 4l “aher
persons to the extent permitted by the provisions of 735 ILCS 3/15-1601) of the Illinois
Compiled Statutes or other applicable law or replacement statutes.

3s. Miscellaneous.

(a)  Successors and Assigns.

This Mortgage and all provisions hereof shall be binding upon and enforceable
against Mortgagor and its successors and permitted assigns, any subsequent owner or owners of
the Premises who acquire the Premises subject to this Mortgage and all persons claiming under

{31262: 019: 00083096.D0C :2 }
24




(0530103118 Page: 25 of 36

UNOFFICIAL COPY

(b)  Invalidity of Provisions.

In the event one or more of the provisions contained in this Mortgage or the Note
or in any security documents given to secure the payment of the Note secured hereby shall for
any reasca he held to be invalid, illegal or unenforceable in any respect by a court of competent
Jurisdiction, ‘sirch invalidity, illegality or unenforceability shall at the option of Mortgagee, not
affect any othei provision of this Mortgage, and this Mortgage shall be construed as if such
invalid, illegal or un¢nforceable provision had never been contained herein or therein. This
Mortgage and the Not¢ it secures are to be construed and governed by the substantive laws of the
State of Illinois.

(¢)  Municipal ang 2 oning Requirements.

Mortgagor shall not by ¢t or omission permit any building or other improvement
on premises which are not subject to the 1ié% of this Mortgage to rely on the Premises or any part
thereof or any interest therein to fulfill any mumicipal or governmental requirement, and
Mortgagor hereby assigns to Mortgagee any and-all vights to give consent for all or any portion
of the Premises or any interest therein to be so used. ¥imilarly, no building or other improvement
on the Premises shall rely on any premises not subject ic'th: lien of this Mortgage or any interest
therein to fulfill any governmental or municipal requiresnent. Mortgagor shall not by act or
omission impair the integrity of the Premises as a single zoning-iot separate and apart from all
other premises. Any act or omission by Mortgagor which would-resalt in a violation of any of
the provisions of this subparagraph shall be void.

(d)  Rights of Tenants.

Mortgagee shall have the right and option to commence a civil action o foreclose
this Mortgage and to obtain a Decree of Foreclosure and Sale subject to the rights ot sy tenant
or tenants of the Premises having an interest in the Premises prior to that of Mortgage<. The
failure to join any such tenant or tenants of the Premises as party defendant or defendants in any
such civil action or the failure of any Decree of Foreclosure and Sale to foreclose their rights
shall not be asserted by Mortgagor as a defense in any civil action instituted to collect the
indebtedness secured hereby, or any part thereof or any deficiency remaining unpaid after
foreclosure and sale of the Premises, any statute or rule of law at any time existing to the
contrary notwithstanding,
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(e)  Option of Mortgagee to Subordinate.

At the option of Mortgagee, in its sole and absolute discretion, this Mortgage
shall become subject and subordinate, in whole or in part (but not with respect to priority of

() Use of Proceeds.

Yortgagor warrants that the proceeds evidenced by the Note secured hereby will
not be used forthe purchase of registered equity securities within the purview of Regulation G
issued by the Board of Governors of the Federal Reserve System,

(8)  Morigagee in Possession.

Nothing hereincortained shall be construed as constituting Mortgagee a
mortgagee in possession in the absence of the actyal taking of possession of the Premises by
Mortgagee pursuant to this Mortgage,

(h)  Relationship of Mortgager and Mortgagor.

Mortgagee shall in no event be consirued for any purpose to be a partner, joint
venturer, agent or associate of Mortgagor or of any benz i iary, lessee, operator, concessionajre
or licensee of Mortgagor in the conduct of their respective businesses, and without [imiting the
foregoing, Mortgagee shall not be deemed to be such partiier, joiu venturer, agent or associate
on account of Mortgagee becoming a Mortgagee in possession or exrecising any rights pursuant
to this Mortgage, any of the other Loan Documents, or otherwise,

(1) Time of the Essence.

Time is of the essence of the payment by Mortgagor of all amsuri due and
owing to Mortgagee under the Note and the performance and observance by Mortgasor of all
terms, conditions, obligations and agreements contained in this Mortgage.

()  NoMerger.

It being the desire and intention of the parties hereto that the Mortgage and the
lien thereof do not merge in fee simple title to the Premises, it is hereby understood and agreed
that should Mortgagee acquire any additional or other interest jn or to the Premises or the
ownership thereof, then, unless a contrary intent is manifested by Mortgagee as evidenced by an
€xpress statement to that effect in an appropriate document duly recorded, this Mortgage and the
lien thereof shall not merge in the fee simple title, toward the end that this Mortgage may be
foreclosed as if owned by a stranger to the fee simple title.
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(k)  Value for Purposes of Insurance.

Upon request by Mortgagee, Mortgagor agrees to furnish evidence of replacement
value, without cost to Mortgagee, of the type which is regularly and ordinarily made for
insurance companies, with respect to the buildings and improvements on the Premises.

() Late Charges.

The Note requires the payment of a late charge in the event any installment of
principal‘anc/or interest due thereunder and/or any escrow fund payment for taxes and insurance
due hereunder shall become overdue for a period in excess of ten (10) days. The Note requires the
payment to Muitzazee of a late charge of five cents (5¢) for each dollar so overdue to defray part
of the cost of coliection. Said late charge shall be secured hereby as indebtedness as that term is
defined in Paragraph 2 hiieof,

36.  Subordinatica £f Commercial Broker’s and Property Manager’s Lien.

Any commercial broker or prorerty management agreement for the Premises entered into
hereafter by Mortgagor with a property-inanager, shall contain a “no lien” provision whereby the
property manager waives and releases ar;-and all mechanics’ lien rights that the property
nanager or anyone claiming by, through or urdei the property manager may have pursuant to
770 ILCS 60.01 (1994), as amended, of the Tltizots Compiled Statutes, In addition, Mortgagor
shall cause the property manager to enter into a Suvcidination of Management Agreement with
Mortgagee, in recordable form, whereby the property raanager subordinates present and future
lien rights and those of any party claiming by, through or vnder the property manager, to the lien
of this Mortgage.

37. Security Agreement and Financing Statement.

(@  Mortgagor and Mortgagee agree: (a) that this Mortgags' shall constitute a
Security Agreement within the meaning of the Code with respect to all sums on deposit with
Mortgagee pursuant hereto (“Deposits”) and with respect to any property mcinded in the
definition herein of the word “premises” which property may not be deemed to form a yart of the
real estate described in Exhibit A attached hereto or may not constitute a “fixture” (within, the
meaning of Section 9-102(41) of the Code), and all replacements of such property, substitutions
for such property, additions to such property, books and records relating to the Premises and
operation thereof and the proceeds thereof and the “supporting obligations” (as defined in the
Code) (said property, replacements, substitutions, additions and the proceeds thereof being
sometimes herein collectively refetred to as the “Collateral”); and (b} that a security interest in
and to the Collateral and the Deposits is hereby granted to Mortgagee; and (¢) that the Deposits
and all of Mortgagor’s right, title and interest therein are hereby collaterally assigned to
Mortgagee; all to secure payment of the indebtedness hereby secured and to secure performance
by Mortgagor of the terms, covenants and provisions hereof.
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(b)  Upon an Event of Default hereunder, Mortgagee shall have the remedies of a
secured party under the Code, including, without limitation, the right to take immediate and
exclusive possession of the Collateral, or any part thereof, and for that purpose, so far as
Mortgagor can give authority therefor, with or without judicial process, may enter (if this can be
done without breach of the peace) upon any place which the Collateral or any part thereof may
be situated and remove the same therefrom (provided that if the Collateral is affixed to real
estate, such removal shall be subject to the conditions stated in the Code); and Mortgagee shall
be entitled to hold, maintain, preserve and prepare the Collateral for sale, until disposed of, or
may propose to retain the Collateral subject to Mortgagor’s right of redemption in satisfaction of
Mortgagor’s obligations, as provided in the Code. Mortgagee may render the Collateral unusable
without rimoval and may dispose of the Collateral on the Premises. Mortgagee may require
Mortgagor t5 assemble the Collateral and make it available to Mortgagee for jts possession at a
place to be desigrated by Mortgagee which is reasonably convenient to both parties. Mortgagee
will give Mortgago:at least ten ( 10) days’ notice of the time and place of any public sale of the
Collateral or of the tirie «fter which any private sale or any other intended disposition thereof is
made. The requirements 1 reasonable notice shall be met if such notice is mailed, by certified
United States mail or equivsient. postage prepaid, to the address of Mortgagor hereinafier set
forth at least ten (10) days betcre the time of the sale or disposition. Mortgagee may buy at any
public sale. Mortgagee may buy al private sale if the Collateral is of a type customarily sold in a
recognized market or is of a type which is the subject of widely distributed standard price
quotations. Any such sale may be held ix ~edjunction with any foreclosure sale of the Premises.
If Mortgagee so elects, the Premises and the Collateral may be sold as one lot. The net proceeds
realized upon any such disposition, after deduction for the expenses of retaking, holding,
preparing for sale, selling and the reasonable atiorueys” fees and legal expenses incurred by
Mortgagee, shall be applied against the Indebtedness i such order or manner as Mortgagee shall
select. Mortgagee will account to Mortgagor for any surplus realized on such disposition,

(¢)  Mortgagor agrees that, without the written consetit-of lortgagee, Mortgagor will
not remove or permit to be removed from the Premises any of the Coilateral except that so long
as Mortgagor is not in default hereunder, Mortgagor shall be permitt<i-to sell or otherwise
dispose of the Collateral when obsolete, worn out, inadequate, unserviceable ¢r unnecessary for
use in the operation of the Premises, but only upon replacing the same or subsututing for the
same other Collateral at least equal in value and utility to the initial value and utiitry of that
disposed of and in such a manner that said replacement or substituted Collateral shal{ ke subject
to the security interest created hereby and that the security interest of Mortgagee shail be
perfected and first in priority, it being expressly understood and agreed that all replaceruents,
substitutions and additions to the Collateral shall be and become immediately subject to the
security interest of this Mortgage and covered hereby.,

(d)  Mortgagor shall, from time to time, upon written request of Mortgagee and at
Mortgagor’s sole cost, deliver to Mortgagee: (i) such further security documents and assurances
as Mortgagee may require, to the end that the liens and security interests created hereby shall be
and remain perfected and protected in accordance with the requirements of any present or future
law; and (ii) an inventory of the Collateral in reasonable detail. Mortgagor represents and
covenants that all Collateral now is, and that all replacements thereof, substitutions therefor or
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additions thereof, unless Mortgagee otherwise consents, will be free and clear of liens,
encumbrances, title retention devices and security interests of others, except as permitted
hereunder and/or as referenced in the Loan Agreement. If the Collateral is sold in connection
with a sale of the Premises, Mortgagor shall notify Mortgagee prior to such sale and shall require
as a condition of such sale that the purchaser specifically agree to assume Mortgagor’s
obligations as to the security interests herein granted and to execute whatever agreements and
filings are deemed necessary by Mortgagee to maintain Mortgagee’s first perfected security
interest in the Collateral and the Deposits.

(¢)  This Mortgage is intended to be a financing statement within the purview of
Section 25(2(b) of the Code with respect to the Collateral and the goods described herein,
which goods‘are or may become fixtures relating to the Premises. The addresses of Mortgagor
(Debtor) and Morteagee (Secured Party) are set forth herein. This Mortgage is to be filed for
recording with the Recorder of Deeds of the county where the Premises are located. Mortgagor
is the record owner uf (o Premises and has rights in and the power to transfer the Collateral.

§3)] Mortgagor herehy irrevocably authorizes Mortgagee at any time, and from time
to time, to file in any jurisdiction any initial financing statements and amendments thereto that
(i) indicate the Collateral as all alsets of Mortgagor (or words of similar effect), regardless of
whether any particular asset comprised i1 the Collateral falls within the scope of Article 9 of the
Uniform Commercial Code of the jurisdiction wherein such financing statement or amendment is
filed, or as being of an equal or lesser scopz or.within greater detail, and (ii) contain any other
information required by Section5 of Article9 of the Uniform Commercial Code of the
jurisdiction wherein such financing statement or ameadment is filed regarding the sufficiency or
filing office acceptance of any financing statement o1 no=endment, including whether Mortgagor
is an organization, the type of organization and any orgaui=arion identification number issued to
Mortgagor, and in the case of a financing statement filed as a fixture filing or indicating
Collateral as as-extracted collateral or timber to be cut, a sufficient description of real property to
which the Collateral relates. Mortgagor agrees to furnish any suct”information to Mortgagee
promptly upon request. Mortgagor further ratifies and affirms its authe:tz4tion for any financing
statements and/or amendments thereto, executed and filed by Mortgagee i1 ary jurisdiction prior
to the date of this Mortgage.

(8)  Mortgagor represents and warrants that: (i) Mortgagor is the record owner of the
Premises; (ii) Mortgagor’s chief executive office is located in the State of Ilirinis: (iii)
Mortgagor’s state of formation as a limited liability company is the State of Hlinois; (iv)
Mortgagor’s exact legal name is as set forth herein; and (v) Mortgagor’s organizational
identification number in the State of Hllinois is 00574635,

(h)  Mortgagor agrees that:

i) Where Collateral is in possession of a third party, Mortgagor will join
with the Mortgagee in notifying the third party of the Mortgagee’s interest and obtaining
an acknowledgment from the third party that it is holding the Collateral for the benefit of
Mortgagee;
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(i)  Mortgagor will cooperate with the Mortgagee in obtaining control with
respect to Collateral consisting of: deposit accounts, investment property, letter of credit
rights and electronic chattel paper; and

(iii)  Until the indebtedness secured hereby is paid in full, Mortgagor will not
change the state where it is located or change its limited liability company name without
giving the Mortgagee at least thirty (30) days’ prior written notice in each instance,

38. Compliance with Environmental Laws.

(@  Mortgagor represents and covenants to the Mortgagee that:

", Mortgagor has not used Hazardous Materials (as hereinafter defined), on,
from ot afiecting the Premises in any manner which violates federal, state or loca] laws,
ordinances, rules; regulations or policies governing the use, storage, treatment,
transportation, meriifacture, refinement, handling, production or disposal of Hazardous
Materials and, accep: a; Aisclosed by Mortgagor to Mortgagee, no prior owner of the
Premises or any existing or erior tenant, or occupant has used Hazardous Materials on,
from or affecting the Prem.ses in any manner which violates federal, state or local laws,
ordinances, rules, regulations nr policies governing the use, storage, treatment,
transportation, manufacture, refitcirént, handling, production or disposal of Hazardous
Materials.

(i)  Mortgagor has not received au” notice of any violations (and is not aware
of any existing violations) of federal, state or local taws, ordinances, rules, regulations or
policies governing the use, storage, treatment, trasisnortation, manufacture, refinement,
handling, production or disposal of Hazardous Materials 4t the Premises and, to the best
of Mortgagor’s knowledge, there have been no actions commenced or threatened by any
party for noncompliance which affects the Premises;

(i)  Mortgagor shall cause the Premises to be kept fiee of Hazardous
Materials; and, without limiting the foregoing, Mortgagor shall not causé ¢- permit the
Premises to be used to generate, manufacture, refine, transport, treat, swre; handle,
dispose of, transfer, produce or process Hazardous Materials, except in compiisros with
all applicable federal, state and local laws and regulations, nor shall Mortgagor cause or
permit, a release, spill, leak or emission of Hazardous Materials onto the Premises or
onto any other contiguous property except to the extent permitted under, and in
compliance with, all applicable federal, state and local laws and regulations;

(v)  Mortgagor shall conduct and complete all investigations, including a
comprehensive environmental report, studies, sampling, and testing, and all remedial,
removal and other actions necessary to clean up and remove al Hazardous Materials,
including those disclosed to Mortgagee, on, under, from or affecting the Premises as
required by all applicable federal, state and local laws, ordinances, rules, regulations and
policies, to the reasonable satisfaction of Mortgagee, and in accordance with the orders

{31262: 019: 00083096 DOC :2 }
30




(0530103118 Page: 31 of 36

UNOFFICIAL COP

and directives of all federal, state and local governmental authorities. If Mortgagor fails
to conduct an environmental report required by Mortgagee, then Mortgagee may at its
option and at the expense of Mortgagor, conduct such report.

(b)  Indemnification. Subject to the limitations set forth below, Mortgagor
shall defend, indemnify and hold harmless Mortgagee, its employees, agents, officers and
directors, from and against any claims, demands, penalties, fines, liabilities, settlements,
damages, costs or expenses, including, without limitation, reasonable attorneys’ and consultants’
fees, investigation and laboratory fees, court costs and litigation expenses, known or unknown,
contingent or otherwise, arising out of or in any way related to (i) the presence, disposal, release
or threatei.=o release of any Hazardous Materials on, over, under, from or affecting the Premises
or the soil, warer, vegetation, buildings, personal property, persons or animals; (i) any personal
injury (including wrongful death) or property damage (real or personal) arising out of or related
to such Hazardous *azterials on the Premises; (iii) any lawsuit brought or threatened, settlement
reached or governmeri cider relating to such Hazardous Materials with respect to the Premises,
and/or (iv) any violation of laws, orders, regulations, requirements or demands of government
authorities, or any policies o/ rzonirements of Mortgagee, which are based upon or in any way
related to such Hazardous Materizls used in the Premises. Notwithstanding the foregoing,

introduced to the Premises or any pari of the Premises by Mortgagee, its successors or assigns or
which are introduced on the Premises subsequent to Mortgagee (or any person or entity
claiming by, through or under Mortgagee 'including, without limitation, any of Mortgagee’s
Successors or assigns) taking possession thereos and not as a result of any act or omission on the
part of Mortgagor; or (ii) any willful misconduct oy gross negligence by Mortgagee or it
employees, agents, officers or directors.

(¢)  Definitions. For purposes of this Murigage the term “Hazardous
Materials” includes, without limitation, any flammable explosives, radioactive materials,
hazardous materials, hazardous wastes, hazardous or toxic subsiances or related materials

Act, as amended (49 U.S.C. Sections 1801, et seq.), the Resource Conservatioi aind Recovery
Act, as amended (42 U.S.C. Section 6901, et seq.), and in the regulations-azdanted and
publications promulgated pursuant thereto, or any other federal, state or [ocal governipontal law,
ordinance, rule or regulation and shall furthermore have the meanings prescribed and defied in
the Loan Documents,

(d)  Additional Obligation. The provisions of this paragraph shall be in
addition to any and all other obligations and liabilities Mortgagor may have to Mortgagee under
the Loan Documents, or by law, and shall survive: (i) the repayment of all sums due for the
debt; (ii) the satisfaction of all of the other obligations of Mortgagor in this Mortgage and under
any of the Loan Documents; (iii) the discharge of this Mortgage; and (iv) the foreclosure of this
Mortgage or acceptance of a deed in liey of foreclosure. In the event of any conflict between the
terms of this Section 38 and the Environmental Indemnity Agreement, then the Environmental
Indemnity Agreement shall govern with respect to such conflict.
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39. Compliance with Illtinois Mortgage Foreclosure Law.

(8)  In the event that any provision of this Mortgage shall be inconsistent with
any provision of the Illinois Mortgage Foreclosure Law 735 ILCS 5/15-1101 et seq. (1994), as
amended (herein called the “Act”), the provisions of the Act shall take precedence over the
provisions of this Mortgage, but shall not invalidate or render unenforceable any other provision
of this Mortgage that can be construed in a manner consistent with the Act.

(b)  Without limiting the generality of the foregoing, all expenses incurred by
Mortgagze 1o, the extent reimbursable under any Section of the Act, whether incurred before or
after any decec or judgment of foreclosure, and whether enumerated in Paragraphs 12 or 15 of
this Mortgage; shail be added to the indebtedness secured by this Mortgage or by the judgment
of foreclosure.

(¢} If “uy provision of this Mortgage shall grant to Mortgagee any rights or
remedies upon default of Mc rtgacor which are more limited than the rights that would otherwise
be vested in Mortgagee under tlie A<t .in the absence of said provision, Mortgagee shall be vested
with the rights granted in the Act to the full extent permitted by law.

40, Consent to Jurisdiction.

TO INDUCE MORTGAGEE TO ACCEPT THE NOTE, MORTGAGOR AND
MORTGAGEE IRREVOCABLY AGREE THAT 'SUBJECT TO MORTGAGEE’S SOLE
AND ABSOLUTE ELECTION, ALL ACTIONS GR PROCEEDINGS IN ANY WAY
ARISING OUT OF OR RELATED TO THE NOTE AND THIS MORTGAGE WILL BE
LITIGATED IN COURTS HAVING SITUS IN CHICAGO, ii. LINOIS, MORTGAGOR
HEREBY CONSENTS AND SUBMITS TO THE JURISDICTION OF ANY COURT
LOCATED WITHIN CHICAGO, ILLINOIS.

41. Waiver of Jury Trial.

RELATED AGREEMENT OR UNDER ANY AMENDMENT, INSTRUMENT
DOCUMENT OR AGREEMENT DELIVERED OR WHICH MAY IN THE FUTURE BE
DELIVERED IN CONNECTION WITH THIS MORTGAGE OR (b) ARISING FROM
ANY BANKING RELATIONSHIP EXISTING IN CONNECTION WITH THIS
MORTGAGE, AND AGREES THAT ANY SUCH ACTION OR PROCEEDING WILL
BE TRIED BEFORE A COURT AND NOT BEFORE A JURY. MORTGAGOR AGREES
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THAT IT WILL NOT ASSERT ANY CLAIM AGAINST MORTGAGEE OR ANY
OTHER PERSON INDEMNIFIED UNDER THIS MORTGAGE ON ANY THEORY OF
LIABILITY FOR SPECIAL, INDIRECT, CONSEQUENTIAL, INCIDENTAL OR
PUNITIVE DAMAGES.

42.  PURSUANT TO THE PROVISIONS OF THAT CERTAIN
INTERCREDITOR AGREEMENT, OF EVEN DATE HEREWITH (THE
“INTERCREDITOR AGREEMENT”), EXECUTED BY SMITHFIELD PROPERTIES
XX, L.L.C., AS BORROWER AND MORTGAGEE IN FAVOR OF GENEVA LEASING
ASSOCIATES, INC., ITS PARTICIPANTS, SUCCESSORS AND ASSIGNS, HOLDER
OF THE SENIOR MORTGAGE (AS SUCH TERM IS REFERRED TO, DEFINED AND
DESCRIBE) -IN THE INTERCREDITOR AGREEMENT), THE INDEBTEDNESS
EVIDENCEL- LY THIS INSTRUMENT IS SUBORDINATED TO THE PRIOR
PAYMENT IN F60UL OF THE OBLIGATIONS (AS SUCH TERM IS REFERRED TO,
DEFINED AND DESCKIBED IN THE INTERCREDITOR AGREEMENT).

[Signature Page Follows]
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Mortgagor has executed this instrument the day and year first above written,
MORTGAGOR:

SMITHFIELD PROPERTIES XX, L.L.C., an
Illinois limited liability company

By: Harri Management, Ltd., an Tilinois
corpogation, its manager

By:

W. Harris Smith, President

By:  NorWol Corporation, an Illinojs
corporation, its manager

o] £ ) S

Robert Buono, ‘Presid/ent
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

I, the undersigned, a Notary Public in and for said County, in the State aforesaid, do
hereby certify that W. Harris Smith, the President of Harris Management, Ltd., an Tilinois
corporation, and Robert Buono, the President of NorWol Corporation, an IHlinois corporation,
which are the managers of Smithfield Properties XX, L.L.C., (“Mortgagor™) an Illinois limited
liability company, and who are personally known to me to be the same persons whose names are
subscriber to the foregoing instrument, appeared before me this day in person and acknowledged
that they sigred and delivered the said instrument as their own free and voluntary act and as the
free and voluntary. act of the Mortgagor, for the uses and purposes therein set forth.

d% September, 2005.
) \Qb

PUBLIC

GIVEN undei niy-hand and notaria] seal, thi

(SEAL)
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EXHIBIT A

LOTS 25 TO 31, INCLUSIVE, IN BLOCK 9 IN FORT DEARBORN ADDITION TO
CHICAGO IN SOUTH WEST FRACTIONAL 1/4 OF SECTION 10, TOWNSHIP 39 NORTH,

RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

PIN: 17-10-305-007-8001
17-10-305-007-8002

Street Address: /151 N, State Street, Chicago, Illinois
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