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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

This ~ SUBORDINATION, NON-DISTURBANCE AND  ATTORNMENT
AGREEMENT dated as of October 31, 2005 (the “Agreerient™. is executed by and among
NORTH AND CLYBOURN, L.L.C., an Illinois limited liability ompany (“Landlord”), STOCK
BUILDING SUPPLY, LLC, a Delaware limited liability company<(the “Tenant”), and THE
NORTHERN TRUST COMPANY, an Illinois banking corporation (the ] ¢nder”).

RECITALS:

A. The Lender is the Lender under that certain Mortgage and Security / greement
dated January 5, 2005, and recorded with the Cook County, Illinois recorder’s office cn January
5, 2005 (the “Mortgage”), which Mortgage encumbers the Real Estate (as hereinafter defined).

B, The Tenant has entered into that certain Agreement of Lease dated October 31,
2005 with the Landlord (together with all amendments, restatements and modifications thereof,
hereinafter being referred to as the “Lease™), pursuant to which the Tenant has leased certain
premises (the “Leased Premises™) on the parcel of land (the “Land”; the Land and Building being
collectively referred to herein as the “Real Estate”) legally described on Exhibit A attached
hereto and made a part hereof,

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereby covenant and agree as follows:
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AGREEMENTS:

1. The Tenant covenants with the Lender that the Lease shall be subject and
subordinate to the lien and all other provisions of the Mortgage and to all modifications,
supplements and extensions thereof, to the full extent of all principal, interest and all other
amounts now or hereafter secured thereby.

2. The Tenant acknowledges that the Landlord has collaterally assigned to the
Lender any and all leases affecting the Real Estate, including the Lease, and the rents and other
amounts, due and payable under such leases. In connection therewith, the Tenant agrees that,
upon receipt of a notice of a default by the Landlord under such assignment and a demand by the
Lender for direct payment to the Lender of the rents due under the Lease, the Tenant will honor
such demand audinake all subsequent rent payments directly to the Lender.

3. The Lender agrees that so long as the Tenant is not in default under the Lease:

(a)  The “ecnant shall not be named or joined as a party in any suit, action or
proceeding for the forelosure of the Mortgage or the enforcement of any rights under the
Mortgage (unless the Tenant iz.a necessary party under applicable law); and

(b)  The possession hy the Tenant of the Leased Premises and the Tenant’s
rights thereto shall not be disturbed, affected or impaired by, nor will the Lease or the
term thereof be terminated or otherwise-materially adversely affected by (i) any suit,
action or proceeding for the foreclosure of the Mortgage or the enforcement of any rights
under the Mortgage, or by any judicial sal¢ or execution or other sale of the Leased
Premises, or any deed given in lieu of foreclosurs; vr (ii) any default under the Mortgage.

4. Landlord’s Default.

(a)  Subject to Section 4(b) below, prior to pursuing any remedy available to
the Tenant under the Lease, at law or in equity as a result of ary tailure of the Landlord to
perform or observe any covenant, condition, provision or obligatioi to be performed or
observed by the Landlord under the Lease (any such failure being hereinafter referred to
as a “Landlord’s Default”), the Tenant shall: (a) provide the Lender with-z aiotice of the
Landlord’s Default, specifying the nature thereof, the section of the Lease vader which
such Landlord’s Default arose, and the remedy which the Tenant will elect under the
terms of the Lease or otherwise, and (b) allow the Lender not less than thirty (30) days
following receipt of notice of the Landlord’s Default to cure the same; provided,
however, that, if such Landlord’s Default is not readily curable within such thirty
(30) day period, the Tenant shall give the Lender such additional time as the Lender may
reasonably need to obtain possession and control of the Real Estate and to cure such
Landlord’s Default so long as the Lender is diligently pursuing a cure. The Tenant shall
not pursuc any remedy available to it as a result of any Landlord’s Default unless the
Lender fails to cure same within the time period specified above. For purposes of this
Section 4, a Landlord’s Default shall not be deemed to have occurred until all grace
and/or cure periods applicable thereto under the Lease have lapsed without the Landlord
having effectuated a cure thereof, -

333446.1 043693-36653 2




(0531203100 Page: 3 of 10

UNOFFICIAL COPY

(b)  Prior to pursuing any self-help remedy available to the Tenant under the
Lease as a tesult of any Landlord Default (to the extent permitted by the Lease or
applicable law), the Tenant shall: (a) provide the Lender with a notice of the Landlord’s
Default, specifying the nature thereof, the section of the Lease under which such
Landlord’s Default arose, and the self-help remedy which the Tenant will elect under the
terms of the Lease or otherwise, and (b) allow the Lender not less than five (5) business
days following receipt of notice of the Landlord’s Default to cure the same; provided.
Nothing herein shall impair the ability of the Tenant to perform obligations required of
Landlord and offset such amounts under the Lease (to the extent permitted by the Lease
or applicable law).

5. ir the Lender or any future holder of the Mortgage shall become the owner of the
Real Estate by rzavon of foreclosure of the Mortgage, or if the Real Estate shall be sold as a
result of any actior ¢r proceeding to foreclose the Mortgage or transfer of ownership by deed
given in lieu of forec.osvre, the Lease shall continue in full force and effect, without necessity
for executing any new lease; as a direct lease between the Tenant and the new owner of the Real
Estate as “landlord” uporn-all the same terms, covenants and provisions contained in the Lease
(subject to the exclusions set forth in subsection (b) below), and in such event:

(@)  The Tenant sizl'he bound to such new owner under all of the terms,
covenants and provisions of the'Lease for the remainder of the term thereof, and the
Tenant hereby agrees to attorn to sucir new owner and to recognize such new owner as
“landlord” under the Lease without any additional documentation to effect such
attornment (provided, however, if applicablc law shall require additional documentation
at the time the Lender exercises its remedies ther the Tenant shall execute such additional
documents evidencing such attornment as may be required by applicable law);

(b)  Such new owner shall be bound to the Tenant under all of the terms,
covenants and provisions of the Lease for the remainder £ t)ie term thereof (including the
extension periods, if the Tenant elects or has elected to exelcisc-its options to extend the

term); provided, however, that such new owner shall not be:

(i) liable for any act or omission of any prior landlord (including the
Landlord), it being understood that such prior landlord shall contitivs *s be
responsible therefor,

(i) subject to any offsets or defenses which the Tenant has against any
prior landlord (including the Landlord) unless the Tenant shall have provided the
Lender with (A) notice of the Landlord’s Default that gave rise to such offset or
defense, and (B) the opportunity to cure the same, all in accordance with the terms
of Section 4 above;

(iii)  bound by any base rent, additional rent or any other amounts

payable under the Lease which the Tenant might have paid in advance for more
than the current month to any prior landlord (including the Landlord);
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(iv)  liable to refund or otherwise account to the Tenant for any security
deposit not actually paid over to such new owner by the Landlord;

. (v)  bound by any amendment or modification of the Lease after the
date-hereof made without the Lender’s consent;

#t (vi)  bound by, or liable for any breach of, any representation or
warranty or indemnity agreement contained in the Lease or otherwise made by
any prior landlord (including the Landlord) and arising prior to such date, it being
understood that such prior landlord shall continue to be responsible therefor; or

(vii)  personally liable or obligated to perform any such term, covenant
ot provision, such new owner’s liability being limited in all cases to its interest in
thewal Estate,

6. Any notices; communications and waivers under this Agreement shall be in
writing and shall be (i) delivered in person, (i) mailed, postage prepaid, either by registered or
certified mail, return receipt requested, or (iii) by overnight express carrier, addressed in each
case as follows:

To the Lender: Tte Northern Trust Company
5C.South LaSalle Street
Chicago, "tinois, 60675

To the Landlord: 1331 Davis Road
Elgin, Illinois ¢4123
Attention: Harry . Seigle

To the Tenant: Stock Building Supply, +.1.C
4403 Bland Road
Raleigh, North Carolina 27609
Attention: President

or to any other address as to any of the parties hereto, as such party shall designat¢ :o a written
notice to the other party hereto. All notices sent pursuant to the terms of this section shall be
deemed received (i} if personally delivered, then on the date of delivery, (ii) if sent by overnight,
express carrier, then on the next federal banking day immediately following the day sent, or
(iii) if sent by registered or certified mail, then on the earlier of the third federal banking day
following the day Sl;@nt or when actually received.

7. In the event that any provision of this Agreement is deemed to be invalid by
reason of the opgration of law, or by reason of the interpretation placed thereon by any
administrative agency or any court, Tenant, Landlord and Lender shall negotiate an equitable
adjustment in the provisions of the same in order to effect, to the maximum extent permitted by
law, the purpose of this Agreement and the validity and enforceability of the remaining
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provisions, or portions or applications thereof, shall not be affected thereby and shall remain in
full force and effect.

8. This Agreement shall be binding upon and shall inure to the benefit of the parties
hereto, their respective successors and assigns and any nominees of the Lender, all of whom are
entitled to rely upon the provisions hereof.

9. This Agreément shall be governed by the laws of the State of Illinois.

. 10.  This Agrecement may be executed in multiple counterparts and all of such
counterparts together shall constitute one and the same Agreement.

(REMAINDER OF PAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREQF, the parties hereto have executed this Subordination, Non-
Disturbance and Attornment Agreement the day and year first above written.

BORROWER:

NORTH AND CLYBOURN, L.L.C., an Illinois
limited fiabllity company

HarryJ, Seigle,\KM%bef

TENANT:

By:

STOCK BUILDING SUPPLY, LLC, a Delaware
limited liability company

By: Qﬂ'ﬁ(g“
Name;: Vs&mﬁgugf (Wuyer, de

Title: (PR ~cvec
LENDER:

FHZ NORTHERN TRUST COMPANY, an Illinois
bankirg corporation

B 0

Yo _LAy

Name: “ { A
Title JE
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )

The undersigned, a Notary Public in and for the said County, in the State aforesaid, DO
HEREBY CERTIFY that _ 7#tec F Al L , the
VP Froguee . of STOCK BUILDING SUPPLY, LLC, a Delaware limited
liability company, who is personally known to me to be the same person whose name is
subscribed to the foregoing instrument as such , appeared before me this
day in persop-and acknowledged that he/she signed and delivered the said instrument as his/her
own free and voluntary act and as the free and voluntary act of said company, for the uses and
purposes theremse! forth,

GIVEN under vy hand and notarial seal this (7~ day oﬁaﬂ&ﬁdﬁe, 2005.

7
Notary Public

My Commission Expires:

W’W
IOy =EICIAL SEAL
anc F 1EAY(METTE SCHNEIDER
ol ) OMMISY > EXPRES O7/13/0981
€D

;

%
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STATE OF ILLINOIS )
) SS.

COUNTY OF COOK )

The undersigned, a Notary Public in and for the said County, in the State aforesaid, DO
HEREBY CERTIFY that Harry J. Seigle, a Member of NORTH AND CLYBOURN, L.I.C., an
Illinois limited liability company, who is personally known to me to be the same person whose
name is subscribed to the foregoing instrument as such Member, appeared before me this day in
person and acknowledged that he signed and delivered the said instrument as his own frec and
voluntary act.and as the free and voluntary act of said LLC, for the uses and purposes therein set

forth.

GIVEN uncermy hand and notarial seal this (.7 day OMZOOS.

Notary Public

My Commission Expires:

“OFFICIAL SEAL®

ey
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STATE OF ILLINOIS )
@ ) SS.
COUNTY OF COGK )

The undersigned, a Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY thattledp [lafthathe \/ P of THE NORTHERN TRUST
COMPANY, who iig personally known to me to be the same person whose name is subscribed to
the foregoing instrument, appeared before me this day in person and acknowledged that as such

~__, she/he signed and delivered the said instrument as her/his own free and
voluntary act aud as the free and voluntary act of said banking association, for the uses and
purposes thereia sei forth.

GIVEN under 2y hand and notarial seal this ,;Z Mday of @ C)t , 2005.

Notary Public
_ : OFFICIALSEAL 1
My Commission Expires: TAMLA JOHNSON

NOTARY PUBLIC STATE OF ILLINOIS
MY COMMISSION EXP. JULY 11,2006
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EXHIBIT A

LOTS 168, 169 AND 170 IN THE SUBDIVISION OF BLOCK 6 OF SHEFFIELD'S ADDITION TO

CHICAGO IN SECTION 32, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, [LLINOIS.

Property Address: 1617-1621 North Clybourn Avenue, Chicago, IL 60614




