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MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING
(LEASEHOLD AND FEE)

THIS MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING (the
“Security Instrument”) is made as of the 1% day of December, 2005, by WHP HOMES, LLC,
an Illinois limited liability company, having its principal place of business at c/o Brinshore
Development, L.L.C., 666 Dundee Road, uite-1102, Northbrook, Illinois 60062 as mortgagor
(“Borrower”), to CITIBANK, F.S.B., having an address at 500 West Madison Street, 5 Floor,
REG/CCDE, Chicago, filinois 60661 as mortgagee4*Lender”).

RECITALS:

A Borrower by its promissory note of even date'herewith given to Lender is
indebted to Lender in the principal sum of TWELVE MILLION AND 00/100 Dollars
($12,000,000) in lawful money of the United States of America {ib¢ note together with all
extensions, renewals, modifications, substitutions and amendments tocreof shall collectively be
referred to as the "Note"), with interest from the date thereof at the rates set_forth in the Note,
principal and interest to be payable in accordance with the terms and conditions provided in the
Note.

B. The Note has been executed and delivered by Borrower pursuant to the terms of a
Loan Agreement of even date herewith by and between Lender and Borrower. Capitalized terms
used but not defined herein shall have the meanings ascribed to such terms in the Loan
Agreement.

C. Borrower desires to secure the payment of the Debt (as defined in Article 2) and
the performance of all of its obligations under the Note and the Other Obligations (as defined in
Article 2).

e bt DT A R i = 4



(0534943068 Page: 2 of 44

UNOFFICIAL COPY

ARTICLE 1 - - GRANTS OF SECURITY

Section 1.1  PROPERTY MORTGAGED. Borrower does hereby irrevocably
mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey to Lender, and grant a
security interest to Lender in, the following property, rights, interests and estates now owned, or
hereafter acquired by Borrower (collectively, the “Property”): (a) a ground leasehold interest in
the real property described in Exhibit A attached hereto and made a part hereof (the “Land”)
pursuant to a Ground Lease from Chicago Housing Authority, an Illinois municipal corporation
(“CHA”) to Borrower dated as of December 1, 2005 (the “Ground Lease”), (b) all additional
lands, estates and development rights hereafter acquired by Borrower for use in connection with
the Land and the development of the Land and all additional lands and estates therein which
may, from *ilne to time, by amendment, supplemental mortgage or otherwise be expressly made
subject to the lien-of this Security Instrument; (c) fee simple interests in the buildings, structures,
fixtures, additiois; ) enlargements, extensions, modifications, repairs, replacements and
improvements now ¢t hereafter erected or located on the Land (the “Improvements”); (d) all
easements, rights-of-way o5 use, rights, strips and gores of land, streets, ways, alleys, passages,
sewer rights, water, water/courses, water rights and powers, air rights and development nghts,
and all estates, rights, titles, iaterects, privileges, liberties, servitudes, tenements, hereditaments
and appurtenances of any nature whaisoever, in any way now or hereafter belonging, relating or
pertaining to the Land and the Improvements and the reversion and reversions, remainder and
remainders, and all land lying in the bed-of any street, road or avenue, opened or proposed, in
front of or adjoining the Land, to the cemcriine thereof and all the estates, rights, titles, interests,
dower and rights of dower, courtesy and rigiis, of curtesy, property, possession, claim and
demand whatsoever, both at law and in equity, of Borrower of, in and to the Land and the
Improvements and every part and parcel theres;” with the appurtenances thereto; (e) all
machinery, equipment, fixtures (including, but not limited to, all heating, air conditioning,
plumbing, lighting, communications and elevator fixtures) and other property of every kind and
nature whatsoever owned by Borrowet, or in which Borrower ias or shall have an interest, now
or hereafter located upon the Land and the Improvements, or appurtenant thereto, and usable in
connection with the present or future operation and occuparcy of the Land and the
Improvements and all building equipment, materials and supplies <tf-any nature whatsoever
owned by Borrower, or in which Borrower has or shall have an interest, now or hereafter located
upon the Land and the Improvements, or appurtenant thereto, or usable i zonmection with the
present or future operation and occupancy of the Land and the Improvements (wollectively, the
“Personal Property”), and the right, title and interest of Borrower in and to any-of the Personal
Property which may be subject to any security interests, as defined in the Uniform-Commercial
Code, as adopted and enacted by the state or states where any of the Property is located (the
“Uniform Commercial Code™), superior in lien to the lien of this Security Instrument and all
proceeds and products of the above; (f) all leases and other agreements affecting the use,
enjoyment or occupancy of the Land and the Improvements heretofore or hereafter entered into,
including a guaranty of any such lease (a “Lease” or “Leases”) and all right, title and interest of
Borrower, its successors and assigns therein and thereunder, including, without limitation, cash
or securities deposited thereunder to secure the performance by the lessees of their obligations
thereunder and all rents, additional rents, revenues, issues and profits (including all oil and gas or
other mineral royalties and bonuses) from the Land and the Improvements (the “Rents™) and all
proceeds from the sale or other disposition of the Leases and the right to receive and apply the
Rents to the payment of the Debt; (g) all awards or payments, including interest thereon, which
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may heretofore and hereafter be made with respect to the Property, whether from the exercise of
the right of eminent domain (including but not limited to any transfer made in lieu of or in
anticipation of the exercise of the right), or for a change of grade, or for any other injury to or
decrease in the value of the Property; (h) all proceeds of and any unearned premiums on any
insurance policies covering the Property, including, without limitation, the right to receive and
apply the proceeds of any insurance, judgments, or settlements made in lieu thereof, for damage
to the Property; (i) all refunds, rebates or credits in connection with a reduction in real estate
taxes and assessments charged against the Property as a result of tax certiorari or any
applications or proceedings for reduction; (j) all proceeds of the conversion, voluntary or
involuntary, of any of the foregoing including, without limitation, proceeds of insurance and
condemnatici. awards, into cash or liquidation claims; (k) the right, in the name and on behalf of
Borrower, to arpear in and defend any action or proceeding brought with respect to the Property
and to commerce any action or proceeding to protect the interest of Lender in the Property; (1)
all agreements, (contracts, certificates, instruments, franchises, permits, licenses, plans,
specifications and cther documents, now or hereafter entered into, and all rights therein and
thereto, respecting or pe:tzining to the use, occupation, construction, management or operation of
the Land and any part tnereef and any Improvements or respecting any business or activity
conducted on the Land and anv/part thereof and all right, title and mterest of Borrower therein
and thereunder, including, withodt limitation, the right, upon the happening of any default
hereunder, to receive and collect aty sums payable to Borrower thereunder; (m) all tradenames,
trademarks, servicemarks, logos and copyrights (if any), goodwill, books and records and all
other general intangibles relating (o or used in connection with the operation of the Property in
which Borrower has an interest: and (n) any 7nd all other rights of Borrower in and to the items
sel forth in Subsections (a) through (m) above.

Section 1.2 ASSIGNMENT OF RENTS. Eor:ower hereby absolutely and
unconditionally assigns to Lender Borrower’s right, titte and interest in and to all current and
firture Leases and Rents; it being intended by Borrower that this assignment constitutes a present,
absolute assignment and not an assignment for additional secuzity only. Nevertheless, subject to
the terms of this Section 1.2, Lender grants to Borrower a license fc rollect and receive the Rents
which is revocable upon a Default. Borrower shall hold the Rents, c: a portion thereof sufficient
to discharge all current sums due on the Debt, for use in the payment of such sums.

Section 1.3  SECURITY AGREEMENT AND FIXTURE FILING.-his Security
Instrument is both a real property mortgage and a “security agreement” withix tiie meaning of
the Uniform Commercial Code. The Property includes both real and personal propaity and all
other rights and interests, whether tangible or intangible in nature, of Borrower in tiic Property.
By executing and delivering this Security Instrument, Borrower hereby grants to Lender, as
security for the Obligations (defined in Section 2.1), a security interest in the Property to the full
extent that the Property may be subject to the Uniform Commercial Code. This Security
{nstrument also shall be deemed a “financing statement” and “fixture filing” pursuant to the
Uniform Commercial Code.

Section 1.4  PLEDGE OF MONIES HELD. Borrower hereby pledges to Lender any
and all monies now or hereafter held by Lender, including, without limitation, any sums
deposited in the Escrow Fund (as defined in Section 3.5), insurance proceeds (as described in
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Article 4) and condemnation awards or payments described in Article 3, as additional security
for the Obligations until expended or applied as provided in this Security Instrument.

Section 1.5 DISBURSEMENT OF LOAN PROCEEDS FOR CONSTRUCTION OF
IMPROVEMENTS. This is a construction mortgage, as said term is defined in Section 9-334(h)
of the Tlinois Uniform Commercial Code. The Debt represents a business loan within the
meaning of Section 205/4 of Chapter 815 of the [llinois Compiled Statutes. Borrower further
covenants and agrees that the Debt secured hereby is a construction loan and that the proceeds of
the loan secured hercby are to be disbursed by Lender to Borrower in accordance with the
provisions contained in the Loan Agreement, including without limitation, those provisions
concerning the construction on the Land of certain “Units” as defined in the Loan Agreement
(comprising “Market Rate Units” and “Affordable Units™). All advances and indebtedness
arising and acciuing under the Loan Agreement from time to time, whether or not the resulting
indebtedness secured hereby may exceed the face amount of the Note, shall be secured hereby to
the same extent as_ianugh said Loan Agreement were fully incorporated in this Security
Instrument, and the ocedrcence of any Default under said Loan Agreement shall constitute a
default under this Security Instrument entitling Lender to all of the rights and remedies conferred
upon Lender by the terms.or-this Security Instrument. In the event of any conflict or
inconsistency between the terms of this Security Instrument and the Loan Agreement, the terms
and provisions of the Loan Agreenicpt shall in each instance govern and control.

Section 1.6 FUTURE ADVANGES. Without limiting the generality of any other
provision hereof, the indebtedness of Bor{ower hereunder shall include (a) all existing
indebtedness of Borrower to Lender evidenced-by the Note (which is a revolving note pursuant
to which Borrower may borrow, pay and reborrow; subject to certain limits set forth therein and
in the Loan Agreement) and all renewals, extensiors, ‘nodifications and replacements thereof,
and (b) all future advances that may be subsequendy made by Lender and all renewals,
extensions, modifications and replacements thereof. Borrowsi ereby agrees to execute any and
all supplemental notes, agreements or other documents as Lepder may reasonably request to
evidence such future advances, which such supplemental notes, agreements or other documents
shall be similar in form and substance to the existing notes, agree:ircals and other documents
from Borrower in favor of Lender.

Section .7 PARTIAL RELEASE OF SECURITY INTEREST. foirewer and Lender
anticipate that prior to the Maturity Date of the Note, Borrower shall convey cerfain portions of
the Project to third parties. Simultaneously with such conveyances, and provided the-conditions
set forth in the Loan Agreement have been satisfied, Lender shall execute and deliver a partial
release releasing such conveyed interests from the lien of this Security Instrument.
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e A S MM A



(0534943068 Page: 5 of 44

UNOFFICIAL COPY

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Property unto and to the
use and benefit of Lender, and the successors and assigns of Lender, forever;

PROVIDED, HOWEVER, these presents are upon the express conditions that, if
Borrower shall (i) pay to Lender the Debt at the time and in the manner provided in the Note and
this Security Instrument, (i) perform the Other Obligations as set forth in this Security
Instrumnent and (iii) abide by and comply with each and every covenant and condition set forth
herein, in the Loan Agreement and in the Note, these presents and the estate hereby granted shall
cease, terminate and be void.

ARTICLE 2 - PAYMENTS

Section 2.1~ REBT AND OBLIGATIONS SECURED. This Security Instrument and
the grants, assignments an¢ transfers made in Article 1 are given for the purpose of securing the
following, in such order of priority as Lender may determine in its sole discretion (the “Debt”):
(a) the payment of the indebtednsss evidenced by the Note, in lawful money of the United States
of America; (b) the payment of xiterest, prepayment premiums, default interest, late charges and
other sums, as provided in the Note, tais Security Instrument or the Other Securtty Documents
(defined below); (c) the payment of ali other moneys agreed or provided to be paid by Borrower
in the Note, this Security Instrument or' the-Other Security Documents; (d) the payment of all
sums advanced pursuant to this Security Instrument or Other Security Documents to protect and
preserve the Property and the lien and the secuiity interest created hereby; and (e) the payment of
all sums advanced and costs and expenses incurred by Lender in connection with the Debt or any
part thereof, any renewal, extension, or change of or substitution for the Debt or any part thereof,
or the acquisition or perfection of the security therefor, witsther made or incurred at the request
of Borrower or Lender. This Security Instrument and the-giants. assignments and transfers made
in Article 1 are also given for the purpose of securing the performance of all other obligations of
Borrower contained herein and the performance of each obligaticn o Borrower contained in any
renewal, extension, amendment, modification, consolidation, chznge of, or substitution or
replacement for, all or any part of this Security Instrument, the Ncte ar the Other Security
Documents (collectively, the “Other Obligations”). Borrower’s obligaticns for the payment of
the Debt and the performance of the Other Obligations shall be referred to collectively below as
the “Obligations.”

Section2.2 PAYMENTS. Unless payments are made in the required amouius in
immediately available funds at the place where the Note is payable, remittances in payment of all
or any part of the Debt shall not, regardless of any receipt or credit issued therefor, constitute
payment until the required amount is actually received by Lender in funds immediately available
at the place where the Note is payable (or any other place as Lender, in Lender’s sole discretion,
may have established by delivery of written notice thereof to Borrower) and shall be made and
accepted subject to the condition that any check or draft may be handled for collection 1n
accordance with the practice of the collecting bank or banks. Acceptance by Lender of any
payment in an amount less than the amount then due shall be deemed an acceptance on account
only, and the failure to pay the entire amount then due shall be and continue to be a Default
(defined below). As of the date of this Security Instrument, the Maturity Date of the Debt is

GCW/Citibank/WesthavenLow Rise/Final Clasing Documents/Mortgage/dp
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June 13, 2007 provided that upon satisfaction of certain conditions set forth in the Loan
Agreement, Borrower has the right to extend the Maturity Date of the Debt for a period not to
exceed six (6) months,

ARTICLE 3 - BORROWER COVENANTS
Borrower covenants and agrees that:

Section 3.1 PAYMENT OF DEBT. Borrower will pay the Debt at the time and in the
manner provided in the Note and in this Security Instrument.

Secticin3.2 INCORPORATION BY REFERENCE. All the covenants, conditions and
agreements contzined in (a) the Note and (b) all and any of the documents other than the Note or
this Security Instrurnent now or hereafter executed by Borrower and/or others and by or in favor
of Lender, which wheily or partially secure or guaranty payment of the Note (the "Other Security
Documents"), are herebv/made a part of this Security Instrument to the same extent and with the
same force as if fully set for.h herein.

Section 3.3  INSURANCE.

Borrower shall at all times until theDote has been paid in full provide, maintain and keep in
force the following insurance:

(a)  Construction Insurance. During 2ny period when construction is occurring at the
Project, Builder’s “all risk” insurance or the equivalent coverage, including theft, to insure all
buildings, machinery, equipment, materials, supplies, temporary structures and all other property
of any nature on-site, off-site and while in transit wiiziis to be used in fabrication, erection,
installation, completion, repair or renovation of the Prorect, and to remain in effect until the
entire Project (or the subject repair or renovation) has-been campleted and accepted by the
Borrower. Such insurance shall be provided on a replacement <ost-value basis and shall include
foundations, other underground property, tenant improvements and personal property. If tenant
improvements and personal property are not included in the above coverage, they may be insured
separately by the Borrower provided coverage is acceptable to Lender: Builders “all risk”
insurance shall (i) be on a non-reporting, completed value, form, (i) cover-seft costs, debris
removal expense (including removal of pollutants), resulting loss and damage 2 'rionerty due to
faulty or defective workmanship or materials and error in design or specification; 15ss while the
property is in the care, custody and contro! of others to whom the property may be entristed, (iii)
provide that the Borrower can complete and occupy the premises without further written consent
from the insurer, and (iv) cover loss of income resulting from delay in occupancy and use of the
premises due to loss, {v) not exclude losses duc to cxplosions, collapses and underground
hazards. If the premises are located in an area identified by the United States Secretary of
Housing and Urban Development or the Federal Emergency Management Agency as an area
having special flood hazards and in which flood insurance has been made available under the
National Flood Insurance Act of 1968 and Flood Disaster Protection Act of 1973, as amended,
the Borrower shall also keep the improvements and the equipment located thereon insured
against loss by flood in an amount at least equal to the principal amount of Debt outstanding or
the maximum limits of coverage available with respect to the Project, whichever is less. All such
msurance shall also cover continuing expenses not directly involved in the direct cost of
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construction or renovation, including interest on money borrowed to finance construction or
renovation, continuing interest on the Debt, advertising, promotion, real estate taxes and other
assessments, the cost of renegotiating leases, and other expenses incurred as the result of
property loss or destruction by the insured peril. Such coverage shall not contain any monthly
limitation.

(b)  Property Insurance. Property and casuaity insurance with all risk coverage,
including without limitation riot and civil commotion, vandalism, malicious mischief, burglary
and theft, and also including an agreed amount clause or waiver of coinsurance, naming the Bank
as mortgagee-loss payee under a standard mortgage clause or its equivalent, containing a joint
loss agreement, adding back coverage for damage due to the perils of earth movement, first party
pollution and- surface water damage, and with deductibles no greater than standard market
practice in respzci of the type of property insured. Such insurance shall be in an amount equal to
the greatest of (1} the then full replacement cost of the Improvements and Personal Property,
without deduction for-physical depreciation, (ii) the amount of the Note, and (iii} such amount
that the insurer would net deem Borrower a co-insurer under said policy. Any property loss shall
not reduce the limit instiz¢d under the policy.

(c)  Certain Equipment,~Upon completion of construction, insurance against loss or
damage from (i) leakage of sprinkier systems and (ii) explosion of steam boilers, air conditioning
equipment, high pressure piping, mackincty and equipment, pressure vessels or similar apparatus
now or hereafter installed in the Improveipnts.

(d)  Business Interruption. Ren'al loss and/or business interruption insurance
(including rental value if any of the Property is lcaszd in whole or in part) in an annual aggregate
amount equal to all rents or estimated gross revenucs Jrom the operations of the Property, as may
be applicable, and covering rental losses or business Wrerruption, as may be applicable, for a
period of at least one (1) year after the date of the fire_o”-casualty in question. The amount of
such insurance shall be increased from time to time during the term hereof as and when new
Leases and renewal Leases are entered into and the rents payable increase or the annual estimate
of (or the actual) gross revenue, as may be applicable, increases ¢ reflect such increases. The
proceeds of such insurance shall be and are hereby assigned to Leader, to be applied to the
payment of outstanding principal and interest of the Loan, and other ¢harges due hereunder in
any order of preference determined by Lender, until such time as the dariaged Improvements
shall have been restored and placed in full operation, at which time, providec’ Eorower is not
then in default hereunder, the balance of such insurance proceeds, if any, held by ¢nder shali be
returned to Borrower.

(e)  Liability. General liability insurance covering legal liability for bodily injury and
property damage arising out of the premises and operations, including the operations of
independent contractors, contractual liability, products, completed operations, explosion,
collapse and underground property damage when appropriate, automobile liability, workers
compensation and employers liability coverage. All liability policies except workers
compensation and employers liability shall name Lender as an additional insured, including its
directors, officers, representatives, agents and employees, and shall provide that all of the
provisions in the policy shall operate in the same manner as if there were a separate policy
covering each additional insured, provided that such policies shall not operate to increase the
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insurer’s limit of liability as set forth in such policy, shall not contain any obligation on Lender’s
part to pay any premiums, and shall waive all rights of subrogation against Lender. Such
insurance shall have minimum limits per occurrence of $1,000,000 with maximum aggregate
coverage of $2,000,000.

43 Bonds. Payment and Performance Bonds with respect to the Construction
Contract, naming Lender as an Obligee thereunder, in form and substance, and issued by
sureties, acceptable to Lender, in its sole discretion (the “Payment and Performance Bonds”).

(g)  Other. Any and all additional insurance that Lender in its reasonable judgment
may from time to time require, against insurable hazards which at the time are commonly insured
against in (he-case of property similarly situated to the Property.

(h)  Reguirements. All policies of insurance (the “Policies”) required to be
maintained by Borrgwar pursuant to this Security Instrument: (i) shall be issued by companies
approved by Lender arid ficensed to do business in the state where the Property is located, with a
claims paying ability ratizg of “A™ or better by Standard & Poor’s Corporation or a rating of
“A-VII” or better in the curr¢nt/Rast’s Insurance Reports; (ii) shall name Lender as an additional
insured; (iii) shall contain a Non-Caontributory Standard Mortgagee Clause and a Lender's Loss
Payable Endorsement (Form 438 B3FULNS), or their equivalents, naming Lender as the person to
which all payments made by such insurance company shall be paid; (iv) shall contain a waiver of
subrogation against Lender; (v) shall ¢ maintained throughout the term of this Security
Instrument without cost to Lender; (vi) shall ke assigned and certificates of insurance delivered
to Lender; (vii) shatl contain such provisions as-J.ender deems reasonably necessary or desirable
to protect its interest including, without limitation, endorsements providing that neither
Borrower, Lender nor any other party shall be a co-iishrer under said Policies and that Lender
shall receive at least thirty (30) days prior written notice of any modification, reduction or
cancellation; and (viii) shall be satisfactory in form and substance to Lender and shall be
approved by Lender as to amounts, form, risk coverage, decuctivles, loss payees and insureds.
Borrower shall pay the premiums for such Policies (the “Insutarce Premiums”) as the same
become due and payable and shall furnish to Lender evidence of the<znewal of each of the new
Policies with receipts for the payment of the Insurance Premiums or Oiher evidence of such
payment reasonably satisfactory to Lender (provided that such Insurance rlemiums have not
been paid to Lender or Lender’s servicing agent pursuant to any other prevision hereof). If
Borrower does not furnish such evidence and receipts at least thirty (30) davs prior to the
expiration of any apparently expiring Policy, then Lender may procure, but shall net k¢ obligated
to procure, such insurance and pay the Insurance Premiums therefor, and any advance by Lender
for such purposes shall be deemed a demand loan for which Borrower agrees to reimburse
Lender promptly on demand. Within thirty (30) days after request by Lender, Borrower shall
obtain such increases in the amounts of coverage required hereunder as may be reasonably
requested by Lender, taking into consideration changes in the value of money over time, changes
in liability laws, changes in prudent customs and practices, and the like.

Section 3.4 PAYMENT OF TAXES, ETC.

(a)  Borrower shall pay all taxes (subject to any prorations with Unit Purchasers),
assessments, water rates, sewer rents, governmental impositions, and other charges, including
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without limitation vault charges and license fees for the use of vaults, chutes and similar areas
adjoining the Land, now or hereafter levied or assessed or imposed against the Property or any
part thereof (the "Taxes™), all ground rents, maintenance charges and similar charges, now or
hereafter levied or assessed or imposed against the Property or any part thereof (the "Other
Charges"), and all charges for utility services provided to the Property prior to the same
becoming delinquent. Borrower will deliver to Lender, promptly upon Lender's request,
evidence satisfactory to Lender that the Taxes, Other Charges and utility service charges have
been so paid or are not then delinquent. Borrower shall not suffer and shall promptly cause to be
paid and discharged any lien or charge whatsoever which may be or become a lien or charge
against the Property. Except to the extent sums sufficient to pay all Taxes and Other Charges
have been deposited with Lender in accordance with the terms of this Security Instrument,
Borrower shail furnish to Lender paid receipts for the payment of the Taxes and Other Charges
prior to the dat¢ the same shall become delinquent.

(b)  Aftel prior written notice to Lender, Borrower, at its own expense, may contest by
appropriate legal procecding, promptly initiated and conducted in good faith and with due
diligence, the amount oz-validity or application in whole or in part of any of the Taxes, provided
that (i) no Default has occlrrzc-under the Note, this Security Instrument or any of the Other
Security Documents, (i) Borrow<r is permitted to do so under the provisions of any other
mortgage, deed of trust or deed to-sesure debt affecting the Property, (iii) such proceeding shall
suspend the collection of the Taxes fruri Borrower and from the Property or Borrower shall have
paid all of the Taxes under protest, (v} such proceeding shall be permitted under and be
conducted in accordance with the provisiors of any other instrument to which Borrower is
subject and shall not constitute a default theretnzier, (v) neither the Property nor any part thereof
or interest therein will be in danger of being sold; forfeited, terminated, cancelled or lost, (vi)
Borrower shall have deposited with Lender adequaie ieserves for the payment of the Taxes,
together with all interest and penalties thereon or an ‘erdersement to Lender’s title insurance
policy in form acceptable to Lender, unless Borrower has paid ai! of the Taxes under protest, and
(vii) Borrower shall have furnished the security as may be reqaized in the proceeding, or as may
be requested by Lender to insure the payment of any contested Taxes, together with all interest
and penalties thereon.

Section 3.5 ESCROW FUND (a) Subject to subsection (b) below; 1 addition to the
initial deposits with respect to Taxes and Insurance Premiums made by Bowroveer to Lender on
the date hereof to be held by Lender in escrow, if any, Borrower shall pay to Lépder on the first
day of each calendar month (a) one-twelfth of an amount which would be sufficien’ to pay the
Taxes payable, or estimated by Lender to be payable, during the next ensuing wwelve (12)
months and (b) one-twelfth of an amount which would be sufficient to pay the Insurance
Premiums due for the renewal of the coverage afforded by the Policies upon the expiration
thereof (the amounts in (a) and (b) above shall be called the “Escrow Fund”). Borrower agrees
to notify Lender immediately of any changes to the amounts, schedules and instructions for
payment of any Taxes and Insurance Premiums of which it has obtained knowledge and
authorizes Lender or its agent to obtain the bills for Taxes and Other Charges directly from the
appropriate taxing authority. The Escrow Fund and the payments of interest or principal or both,
payable pursuant to the Note shall be added together and shall be paid as an aggregate sum by
Borrower to Lender. Lender will apply the Escrow Fund to payments of Taxes and Insurance
Premiums required to be made by Borrower pursuant to Sections 3.3 and 3.4 hereof. If the
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amount of the Escrow Fund shall exceed the amounts due for Taxes and Insurance Premiums
pursuant to Sections 3.3 and 3.4 hereof, Lender shall, in its discretion, return any excess to
Borrower or credit such excess against future payments to be made to the Escrow Fund. In
allocating such excess, Lender may deal with the person shown on the records of Lender to be
the owner of the Property. If the Escrow Fund is not sufficient to pay the items set forth in
(a) and (b) above, Borrower shall promptly pay to Lender, upon demand, an amount which
Lender shall estimate as sufficient to make up the deficiency. The Escrow Fund shall not
constitute a trust fund and may be commingled with other monies held by Lender. No earnings
or interest on the Escrow Fund shall be payable to Borrower.

(b) .. Notwithstanding the foregoing, Borrower shall not be required to contribute to the
Escrow Fand provided no Default shall have occurred, and Borrower satisfies the following:
Borrower shall furnish to Lender satisfactory evidence of (i) reserves to pay Taxes until the
Maturity Date (which may take the form of a Lender hold-back); (ii) the renewal of the Policies
at least ten (10) cays. prior to expiration of such Policies, (iii) the payment of Insurance
Premiums so as to delivar to Lender evidence of required Policies and renewals not later than ten
(10) days prior to the expiration thereof; and (iv) the payment of Taxes prior to same becoming
delinquent. Upon notice frem Tender following (2) a Default or (b) the failure of Borrower to
provide satisfactory cvidence of puy of the foregoing, Borrower shall begin to deposit into the
Escrow Fund as described in Section 3.5(a) above beginning on the first day of each month
immediately following the date of suciiiictice.

(c) In the absence of a Default, if Borrower requests, Lender shall establish and allow
Borrower to contribute to the Escrow Fund.

Section 3.6 CONDEMNATION. Bortover shall promptly give Lender notice of the
actual or threatened commencement of any condeirdation or eminent domain proceeding and
shall deliver to Lender copies of any and all papers serven in connection with such proceedings.
Lender is hereby irrevocably appointed as Borrower’s attorn<y-in-fact coupled with an interest,
with exclusive powers to collect, receive and retain any awzid or payment for any taking
accomplished through a condemnation or eminent domain proceeding and to make any
compromise or settiement in connection therewith. All condemnatizn-awards or proceeds shall
be either (a) paid to Lender for application against the Debt or (b) applizd to Restoration of the
Property in accordance with Section 4.2 hereof. Notwithstanding any taking by any public or
quasi-public authority through eminent domain or otherwise (including but-iict limited to any
transfer made in lieu of or in anticipation of the exercise of such taking), Borrov/er shall continue
to pay the Debt at the time and in the manner provided for its payment in the Nete and in this
Security Instrument and the Debt shall not be reduced until any award or payment therefor shall
have been actually received and applied by Lender, after the deduction of expenses of collection,
to the reduction or discharge of the Debt. Lender shall not be limited to the interest paid on the
award by the condemning authority but shall be entitled to receive out of the award interest at the
rate or rates provided herein or in the Note. Any award or payment to be applied to the reduction
or discharge of the Debt or any portion thereof may be so applied whether or not the Debt or
such portion thereof is then duc and payable. If the Property is sold, through foreclosure or
otherwise, prior to the receipt by Lender of the award or payment, Lender shall have the right,
whether or not a deficiency judgment on the Note shall have been or may be sought, recovered or
denied, to receive the award or payment, or a portion thereof sufficient to pay the Debt.
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Section 3.7 CONSTRUCTION AND MAINTENANCE OF PROPERTY. Borrower
shall construct the Units and Improvements upon the Land as described in the Loan Agreement
and shall maintain the Property in a good and safe condition and repair, in accordance with
applicable law. The Improvements and the Personal Property shall not be removed, demolished
or materially altered (except for sales of the Units in accordance with the Loan Agreement)
without the consent of Lender. Borrower shall promptly repair, replace or rebuild any part of the
Property which may be destroyed by any casualty, or become damaged, worn or dilapidated or
which may be affected by any proceeding of the character referred to in Section 3.6 hereof and
shall complete and pay for any structure at any time in the process of construction or repair on
the Land. Borrower shall not initiate, join in, acquiesce in, or consent to any change in any
private restrictive covenant, zoning law or other public or private restriction, limiting or defining
the uses whicp. may be made of the Property or any part thereof which may have a material
adverse affect on the use, operation or value of the Property.

Section 3.8 ( 'MASTE. Borrower shall not permit, commit or suffer any waste of the
Property or make any cnange in the use of the Property which will in any way materially
increase the risk of fire's: other hazard arising out of the operation of the Property, or take any
action that might invalidate or'give cause for cancellation of any Policy, or do or permit to be
done thereon anything that may i any way impair the value of the Property or the security of
this Security Instrument. Borrower-will not, without the prior written consent of Lender, permit
any drilling or exploration for or exuactiop, removal, or production of any minerals from the
surface or the subsurface of the Land, regzidiess of the depth thereof or the method of mining or
extraction thereof.

Section 3.9 COMPLIANCE WITH LAWS.. Borrower shall promptly comply with all
existing and future federal, state and local laws, ordels, ordinances, governmental rules and
regulations or court orders affecting or which may be inferoreted to affect the Property, or the
use thereof (“Applicable Laws”). Borrower shall from tim< o time, upon Lender’s request,
provide Lender with evidence satisfactory to Lender thav-thé Property complies with all
Applicable Laws or is exempt from compliance with Applicable J.aws. Borrower shall give
prompt notice to Lender of the receipt by Borrower of any netice r<iaied to a violation of any
Applicable Laws and of the commencement of any proceedings or investigations which relate to
compliance with Applicable Laws.
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Section 3.10 BOOKS AND RECORDS.

Borrower shall keep adequate books and records of account in accordance with methods
acceptable to Lender in its sole discretion, consistently applied.

Borrower and its affiliates shall furnish Lender with such other additional financial or
management information as may, from time to time, be reasonably required by Lender in form
and substance satisfactory to Lender.

Section 3.i1 PAYMENT FOR LABOR AND MATERIALS. Subject to the retainage
requirements set forth in the Loan Agreement, Borrower shall promptly pay when due all bills
and costs £Gr labor, materials, and specifically fabricated materials incurred in connection with
the Property snd never permit to exist beyond the due date thereof in respect of the Property or
any part thereof-azy lien or security interest, even though inferior to the liens and the security
interests hereof, atid it any event never permit to be created or exist in respect of the Property or
any part thereof any cthe: or additional lien or security interest other than the liens or security
interests hereof, except fer<he Permitted Exceptions (defined below). Nothing contained herein
shall affect or impair Borrower’s ability to diligently and in good faith contest any lien or bill for
labor or materials, provided that any-lien placed upon the Property must be fully and irrevocably
discharged (by bond or otherwise.or an endorsement to Lender’s title insurance policy in form
acceptable to Lender) within 60 days'afier the date the same is first placed upon the Property.

Section 3.12 PERFORMANCE OF OTHER AGREEMENTS. Borrower shall observe
and perform each and every term to be observed or performed by Borrower pursuant to the terms
of any agreement or recorded instrument affecting or pertaining to the Property or given by
Borrower to Lender for the purpose of further secuiing any obligation secured hereby and any
amendments, modifications or changes thereto.

Section 3.13 PROPERTY USE. The Property shall be uszd only for construction of
Units and necessary infrastructure as described in the Loan” “greement and any applicable
redevelopment agreement and for no other use without the prio:” wiitten consent of Lender,
which consent may be withheld in Lender’s sole and absolute discreticn.

Section 3.14 MAINTENANCE OF LEASEHOLD INTEREST. Borrower shall
perform all of Borrower’s covenants under the Ground Lease. Without the expiess, prior written
consent of Lender, Borrower shall not (i) surrender, terminate, assign or sublet iis interest in the
Ground Lease; or (ii) amend any term or provision of the Ground Lease. Borrower zepresents
that Borrower has provided Lender with a current and complete copy of the Ground Lease as of
the date of this Security Instrument.

12
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ARTICLE 4 - COVENANTS CONCERNING CASUALTY/CONDEMNATION
Borrower covenants and agrees that:

Section4.1  NOTICE/OBLIGATION TO RESTORE

If the Property shall be damaged or destroyed, in whole or in part, by fire or other
casualty, Borrower shall give prompt notice of such damage to Lender and shall promptly
commence and diligently prosecute the completion of the repair and restoration of the Property
so as to be of at least equal value and substantially the same character as the Property was in
immediately prior to such fire or other casualty, with such alterations as may be approved by
Lender (th< “Eestoration”) and otherwise in accordance with this Security Instrument.

Sectiond.2-. RESTORATION FOLLOWING CASUALTY/CONDEMNATION. In the
event of a casuaity wr a taking by eminent domain, the following provisions shall apply in
connection with the resioration of the Property:

{(a) Adjustment of L.osses With Insurer and Application of Proceeds of Insurance. In
case of loss or damage by fire ot other casualty, Lender is authorized (a) to settle and adjust any
claim under insurance policies which insure against such risks, or (b) to allow Borrower to agree
with the insurance company or comparies on the amount to be paid in regard to such loss. In
cither case, Lender is authorized to coliec. and issue a receipt for any such insurance money. If
Borrower is not then in Default under any Secirity Document, Lender shall allow disbursement
of insurance proceeds to pay directly or reimburse Borrower for the cost of restoring the
Property. In the event that such insurance proczeds are made available to pay or to reimburse
Borrower for the cost of said restoration, then, irrczpective of whether such insurance proceeds
are or are not adequate for such purpose, the Property siai be so restored or rebuilt so as to be of
at least equal value and substantially the same character-4s priot to such damage or destruction.
In any case, where the insurance proceeds are used for rebuilding and restoration, such proceeds
shall be disbursed in the manner and under the conditions that Eeader may reasonably establish,
including without limitation, the furnishing of Lender with satisfactory evidence of the estimated
cost of completion thereof and with architect's certificates, waivers of lien, contractor's and
subcontractors' sworn statements and other evidence of cost and payments.sa that Lender can
verify that the amounts disbursed from time to time are represented by cotnplcted and in place
work and that said work is free and clear of mechanics' lien claims. If the esamated cost of
completion exceeds the amount of the insurance proceeds available, Borrower immed;ately shall,
within ten (10) days after written demand of Lender, deposit with Lender in cash the-amount of
such estimated excess cost. No payment made prior to the final completion of the work shall
exceed ninety percent (90%) of the value of the work performed from time to time, and at all
times the undisbursed balance of such proceeds remaining in the hands of the disbursing party
shall be at least sufficient to pay for the cost of completion of the work free and clear of liens.
Any surplus which may remain out of said insurance proceeds after payment of such cost of
building or restoration shall, at the option of the Lender, be applied on account of the
indebtedness secured hereby or be paid to any party entitled thereto without interest.
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(b)  Condemnation. Borrower hereby assigns, transfers and sets over unto Lender the
entire proceeds of any award or any claim for damages for any of the Property taken or damaged
under the power of eminent domain or by condemnation. To the extent that Restoration shall be
feasible, Borrower shall undertake Restoration of the Property so as to be of at least equal vatue,
and substantially the same character as the Property was in immediately prior to such taking or
damage (as may be modified in the case of partial condemnation). If Borrower is not then in
Default under any Security Document, such condemnation proceeds shall be applied to pay
directly or reimburse Borrower for the cost of restoring the Property. In the event that such
condemnation proceeds are made available to pay or to reimburse Borrower for the cost of said
rebuilding or restoration, then, irrespective of whether such condemnation proceeds are or are
not adequate for such purpose, the Property shall be so restored or rebuilt so as to be of at least
equal valu¢ and substantially the same character as prior to such damage or destruction. In any
case, where tite’Condemnation proceeds are used for rebutlding and restoration, such proceeds
shall be disbursed in'the manner and under the conditions that Lender may reasonably establish,
including without lirutation, the furnishing of Lender with satisfactory evidence of the estimated
cost of completion therco” and with architect's certificates, waivers of lien, contractor's and
subcontractors' sworn staiements and other evidence of cost and payments so that Lender can
verify that the amounts disburs¢< from time to time are represented by completed and in place
work and that said work is free aud clear of mechanics' lien claims. If the estimated cost of
completion exceeds the amount of ihe-condemnation proceeds available, Borrower immediately
shall, within ten (10) days after writici demand of Lender, deposit with Lender in cash the
amount of such estimated excess cost. Ny payment made prior to the final completion of the
work shall exceed ninety percent (90%) of the value of the work performed from time to time,
and at all times the undisbursed balance of sucih proceeds remaining in the hands of the
disbursing party shall be at least sufficient to pay fot the cost of completion of the work free and
clear of liens. Any surplus which may remain out of sai.condemnation proceeds after payment
of such cost of building or restoration shall, at the option o tie Lender, be applied on account of
the indebtedness secured hereby or be paid to any party entitlea thzreto without interest.

()  Notwithstanding anything in this Security Instrument i=-the contrary, Lender shall
allow Borrower to apply insurance proceeds to restoration of the Propeiiy if all of the following
conditions are met: (1) the Borrower is not in Default under any Security Document; (2) Lender
determines, in its commercially reasonable discretion, that there will be/sufficient funds to
restore the Property pursuant to amended construction contracts, and wrticContractors,
acceptable to Lender, while maintaining the Loan in balance; (3) Lender detecmiines, in its
commercially reasonable discretion, that additional financing sources obtained by the Sorrower,
if any, to restore the Property are creditworthy; (4) Lender determines, in its commerciaily
reasonable discretion, that there are enforceable sales contracts in place that are sufficient to
meet loan repayment obligations; (5) Lender determines, in its commercially reasonable
discretion, that the Property will be restored before the earlier of (A) the maturity date (as the
same may be extended pursuant to the Loan Agreement) or (B) 180 days after the casualty loss;
and (6) upon Lender’s request, the Borrower provides Lender evidence of availability of
insurance required to be maintained by the Borrower pursuant to Section 3.3 hereof (both during
and after restoration).
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ARTICLE 5 - REPRESENTATIONS AND WARRANTIES
Borrower represents and warrants to Lender that:

Section 5.1  WARRANTY OF TITLE. Borrower has good title to the Property and
has the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the
same and that Borrower possesses an unencumbered leasehold and fee simple absolute estate in
the Land (as set forth in Exhibit A) and the Improvements and that it owns the Property free and
clear of all liens, encumbrances and charges whatsoever except for those exceptions set forth on
Exhibit B to this Security Instrument (the “Permitted Exceptions”). Borrower shall forever
warrant, defend and preserve the title and the validity and priority of the lien of this Security
Instrument-an] shall forever warrant and defend the same to Lender against the claims of all
persons whoriseever.

Section 5.2 < AUTHORITY. Borrower (and the undersigned representative of
Borrower, if any) has{uil power, authority and legal right to execute this Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof and o keep and observe all of the terms of this Security Instrument
on Borrower's part to be perforined

Section 5.3  LEGAL STATUS AND AUTHORITY. Borrower (a) is duly organized,
validly existing and in good standing under the laws of its state of organization; (b) is duly
qualified to transact business and is in good standing in the State where the Property is located,
and (c) has all necessary approvals, governmental and otherwise, and full power and authority to
own the Property and carry on its business as new conducted and proposed to be conducted.
Borrower now has and shall continue to have the-iuil right, power and authority to acquire,
operate and sell the Property, to encumber the Property «s provided herein and to perform all of
the other obligations to be performed by Borrower under the Mate, this Security Instrument and
the Other Security Documents.

Section 5.4  VALIDITY OF DOCUMENTS. (a) The execution, delivery and
agreement to perform the Note, this Security Instrument and the Other Szcurity Documents and
the borrowing evidenced by the Note (i} are within the limited liabniicy zempany power of
Borrower; (ii) have been authorized by all requisite limited liability companv.action; (iii)} have
received all necessary approvals and consents, corporate, governmental or otheiwise; (iv) will
not violate, conflict with, result in a breach of or constitute (with notice or lapse of time, or both)
a default under any provision of law, any order or judgment of any court or governmental
authority, Borrower’s operating agreement, or other governing instrument of Borrower, or any
indenture, agreement or other instrument to which Borrower is a party or by which.it or any of its
assets or the Property is or may be bound or affected; (v) will not result in the creation or
imposition of any lien, charge or encumbrance whatsoever upon any of its assets, except the lien
and security interest created hereby; and (vi) will not require any authorization or license from,
or any filing with, any governmental or other body (except for the recordation of this instrument
in approprate land records in the State where the Property is located and except for Uniform
Commercial Code filings relating to the security interest created hereby); and (b) the Note, this
Security Instrument and the Other Security Documents constitute the legal, valid and binding
obligations of Borrower.
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Section 3.5  LITIGATION. Except as previously disclosed to Lender, there is no
action, suit or proceeding, or any governmental investigation or any arbitration, in each case
pending or, to the knowledge of Borrower, threatened against Borrower or the Property before
any governmental or administrative body, agency or official which (i) challenges the validity of
this Security Instrument, the Note or any of the Other Security Documents or the authority of
Borrower to enter into this Security Instrument, the Note or any of the Other Security Documents
or to perform the transactions contemplated hereby or thereby or (ii) if adversely determined
would have a material adverse effect on the occupancy of the Property or the business, financial
condition or results of operations of Borrower or the Property.

Section 5.6  STATUS OF PROPERTY.

(a) ~DNo portion of the Improvements is located in an area identified by the Secretary
of Housing ana-Ufiban Development or any successor thereto as an area having special flood
hazards pursuant tu (ae National Flood Insurance Act of 1968 or the Flood Disaster Protection
Act of 1973, as amend<d.ar any successor law, or, if located within any such area, Borrower has
obtained and will maintair {iie insurance prescribed in Section 3.3 hereof.

(b)  Borrower has obiained or will obtain in timely fashion, all necessary certificates,
licenses and other approvals, governmental and otherwise, necessary for the operation of the
Property and the conduct of its busiress and all required zoning, building code, land use,
environmental and other similar permits sranprovals, all of which are in full force and effect as
of the date hereof and not subject to revocation.suspension, forfeiture or modification.

(c)  To the best of Borrower's knowleage after due inquiry, the Property and the
present and contemplated use and occupancy therec? are in compliance in all material respects
with all applicable zoning ordinances, building codes, lard use and except as disclosed to Lender
pursuant to the Site Assessments, environmental laws and-other-similar laws,

(d)  The Property is served by all utilities required for'tii¢ current or contemplated use
thereof, or to the extent not so served, will be served upon completior of the work described in
the Loan Agreement. All utility service is provided by public utilities-and the Property has
accepted or is equipped to accept such utility service.

(e)  All public roads and streets necessary for service of and access to tlie Property for
the current or contemplated use thereof have been completed, are serviceable and al’-weather and
are physically and legally open for use by the public.

() The Property is served by public water and sewer systems, or to the extent not so
served, will be served upon completion of the work described in the Loan Agreement.

(g)  The Property is free from damage caused by fire or other casualty.

(h) When purchased, Borrower shall have paid in full for, and will be the owner of,
all furnishings, fixtures and equipment used in connection with the Project, free and clear of any
and all security interests, liens or encumbrances, except the lien and security interest created and
to be created hereby and subordinate security interests approved by Lender.
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()  To Borrower’s best knowledge, all liquid and solid waste disposal, septic and
sewer systems focated on the Property are in a good and safe condition and repair and in
compliance with all Applicable Laws.

Section 5.7  NO FOREIGN PERSON. Borrower is not a “foreign person” within the
meaning of Sections 1445(f)(3) of the Code and the related Treasury Department regulations,
including temporary regulations.

Section 5.8 SEPARATE TAX LOT. The Property is assessed for real estate tax
purposes as one or more wholly independent tax lot or lots, separate from any adjoining land or
improvements not constituting a part of such lot or lots, and no other land or improvements is
assessed arut2xed together with the Property or any portion thereof.

Section &5, INTENTIONALLY OMITTED

Section 5.10 ~L.cASES. Except for the Ground Lease, there are currently no Leases
affecting the Property or any part thereof. To the extent Borrower, with Lender’s permission,
enters into any Leases, the foilowing shall be true: (a) Borrower shall be the sole owner of the
entire lessor’s interest in the Leases: (b) the Leases shall be valid and enforceable; (¢) the terms
of all alterations, modifications ard amendments to the Leases shall be reflected in a certified
occupancy statement delivered to and arproved by Lender; (d) none of the Rents reserved in the
Leases shall be assigned or otherwise pleaged or hypothecated except as set forth on Exhibit B
(Permitted Encumbrances); () none of the Repts.shall be collected for more than one (1) month
in advance; (f) the premises demised under the Leases shall be completed and the tenants under
the Leases shall have accepted the same and have taken possession of the same on a rent-paying

basis; and (g) there shall exist no offsets or defenses 0.4z payment of any portion of the Rents.

Section 5.11 FINANCIAL CONDITION. (a) Borrower is solvent, and no
bankruptcy, reorganization, insolvency or similar proceeding ‘inder any state or federal law with
respect to Borrower has been initiated, and (b) Borrower hasriceived reasonably equivalent
value for the granting of this Security Instrument.

Section 5.12 BUSINESS PURPOSES. The Loan evidenced by ike Note is solely for
the business purpose of Borrower, and is not for personal, family, houselold, or agricultural
purposes.

Section 5.13 TAXES. Borrower has filed all federal, state, county, municipal, «nd city
income and other tax returns required to have been filed by it and has paid all taxes and related
liabilities which have become due pursuant to such returns or pursuant to any assessments
received by it. Borrower does not know of any basis for any additional assessment in respect of
any such taxes and related liabilities for prior years.

Section 5.14 MAILING ADDRESSES. Borrower’s mailing address, as set forth in the
opening paragraph hereof or as changed in accordance with the provisions hereof, is true and
correct.

Section 5.15 NO CHANGE IN FACTS OR CIRCUMSTANCES. All information
submitted to Lender in connection with any request by Borrower for the loan evidenced by the
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Note and/or any letter of application, preliminary commitment letter, final commitment letter or
other application or letter of intent (including, but not limited to, all financial statements, rent
rolls, reports and certificates) are accurate, complete and correct in all respects. There has been
no adverse change in any condition, fact, circumstance or event that would make any such
information inaccurate, incomplete or otherwise misleading.

Section 5.16 DISCLOSURE. Borrower has disclosed to Lender all material facts and
- has not failed to disclose any material fact that could cause any representation or warranty made
herein to be materially misieading.

ARTICLE 6 - OBLIGATIONS AND RELIANCES

Sectiori 6.1  RELATIONSHIP OF BORROWER AND LENDER. The relationship
between Borrowerand Lender is solely that of debtor and creditor, and Lender has no fiduciary
or other special Telationship with Borrower, and no term or condition of any of the Note, this
Security Instrument and the Other Security Documents shall be construed so as to deem the
relationship between Borrwer and Lender to be other than that of debtor and creditor.

Section 6.2  NO RELIANCE ON LENDER. The managers, members, principals or
other beneficial owners of Bortower are experienced in the ownership and operation of
properties similar to the Property, and Borrower and Lender are relying solely upon such
expertise in connection with the ownersaip of the Property. Borrower is not relying on Lender’s
expertise, business acumen or advice in conaection with the Property.

Section 6.3 NO LENDER OBLIGATIOMS..

(a)  Notwithstanding any of the provisions of tiis Security Instrument (including, but
not limited to, the provisions of Subsections 1.1(f) and (1) Section 1.2 or Section 3.7), Lender is
not undertaking the performance of (i) any obligations under the l.eases; or (i) any obligations
with respect to such agreements, contracts, certificates, 1nsfzaments, franchises, permits,
trademarks, licenses and other documents.

(b) By accepting or approving anything required to be ebserved, performed or
fulfilled or to be given to Lender pursuant to this Security Instrument, th: Note or the Other
Security Documents, including without limitation, any officer’s certificate; “alance sheet,
statement of profit and loss or other financial statement, survey, appraisal, or insiance policy,
Lender shall not be deemed to have warranted, consented to, or affirmed the sufficiency, the
legality or effectiveness of same, and such acceptance or approval thereof shall not constitute
any warranty or affirmation with respect thereto by Lender.

Section 6.4 RELIANCE. Borrower recognizes and acknowledges that in accepting the
Note, this Security Instrument and the Other Security Documents, Lender is expressly and
primarily relying on the truth and accuracy of the warranties and representations set forth in
Atticle 5 without any obligation to investigate the Property and notwithstanding any
investigation of the Property by Lender; that such reliance existed on the part of Lender prior to
the date hereof; that the warranties and representations are a material inducement to Lender in
accepting the Note, this Security Instrument and the Other Security Documents; and that Lender
would not be willing to make the loan evidenced by the Note, this Security Instrument and the
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Other Security Documents and accept this Security Instrument in the absence of the warranties
and representations as set forth in Article 5.

ARTICLE 7 - FURTHER ASSURANCES

Section 7.1 RECORDING OF SECURITY INSTRUMENT, ETC. Borrower
forthwith upon the execution and delivery of this Security Instrument, and thereafter, from time
to time, will cause this Security Instrument, any Amendment, and any of the Other Security
Documents creating a lien or security interest or evidencing the lien hereof upon the Property
and each instrument of further assurance to be filed, registered or recorded in such manner and in
such places as may be required by any present or future law in order to publish notice of and
fully to preteet and perfect the lien or security interest hereof upon, and the interest of Lender in,
the Property. ‘Boirower will pay all taxes, filing, registration or recording fees, and all expenses
incident to the preparation, execution, acknowledgment and/or recording of the Note, this
Security Instrument, the Other Security Documents, any note or mortgage supplemental hereto,
any security instrumeni v/ith respect to the Property and any instrument of further assurance, and
any modification or amer.dment of the foregoing documents, and all federal, state, county and
municipal taxes, duties, imposts, assessments and charges arising out of or in connection with the
execution and delivery of this Security Instrument, any mortgage supplemental hereto, any
security instrument with respect to.the-Property or any instrument of further assurance, and any
modification or amendment of the forcgsing documents, except where prohibited by law so to
do.

Section 7.2 FURTHER ACTS, ETC. Barrower will, at the cost of Borrower, and
without expense to Lender, do, exccute, acknowledec and deliver all and every such further acts,
deeds, conveyances, mortgages, assignments, notices o1 assignments, transfers and assurances as
Lender shall, from ime to time, require, for the  beiter assuring, conveying, assigning,
transferring, and confirming unto Lender the property and rights hereby mortgaged, granted,
bargained, sold, conveyed, confirmed, pledged, assigned, warranted and transferred or intended
now or hereafter so to be, or which Borrower may be or may hércafter become bound to convey
or assign to Lender, or for carrying out the intention or facilitating ‘the nerformance of the terms
of this Security Instrument or for filing, registering or recording this 3ec urity Instrument, or for
complying with all Applicable Laws. Borrower, on demand, will execute and-deliver and hereby
authorizes Lender to execute in the name of Borrower or without the signatuze.of Borrower to
the extent Lender may lawfully do so, one or more financing statements, chatt¢i-mortgages or
other instruments, to evidence more effectively the security interest of Lender i the Property.
Borrower grants to Lender an irrevocable power of attorney coupled with an interest for the
purpose of exercising and perfecting any and all rights and remedies available to Lender at law
and in equity upon a Default including without limitation such rights and remedies available to
Lender pursuant to this Section 7.2.

Section 7.3 CHANGES IN TAX. DEBT, CREDIT AND DOCUMENTARY STAMP
LAWS.

(a) If any law is enacted or adopted or amended after the date of this Security
Instrument which deducts the Debt from the value of the Property for the purpose of taxation or
which imposes a tax, either directly or indirectly, on the Debt or Lender’s interest in the
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Property, Borrower will pay the tax, with interest and penalties thereon, if any. If Lender is
advised by counsel chosen by it that the payment of tax by Borrower would be unlawful or
taxable to Lender or unenforceable or provide the basis for a defense of usury, then Lender shall
have the option by written notice of not less than ninety (90) days to declare the Debt
immediately due and payable.

(b)  Borrower will not claim or demand or be entitled to any credit or credits on
account of the Debt for any part of the Taxes or Other Charges assessed against the Property, or
any part thereof, and no deduction shall otherwise be made or claimed from the assessed value of
the Property, or any part thereof, for real estate tax purposes by reason of this Security
Instrument oz the Debt. If such claim, credit or deduction shall be required by law, Lender shall
have the option, by written notice of not less than ninety (90) days, to declare the Debt
immediately du¢ énd payable.

(c) If at 4uy time the United States of America, any State thereof or any subdivision
of any such State shail réquire revenue or other stamps to be affixed to the Note, this Security
Instrument, or any of the"Other Security Documents or impose any other tax or charge on the
same, Borrower will pay for the same, with interest and penalties thereon, if any.

Section 7.4  INTENTIONAJLLY OMITTED.

Section 7.5  FLOOD INSURAMNCE. After Lender’s request, Borrower shall deliver
evidence satisfactory to Lender that no portiez.of the Improvements is situated in a federally
designated “special flood hazard area.”

Section 7.6  SPLITTING OF SECURITY ¥WETRUMENT. This Security Instrument
and the Note may, at any time until the same shall be fally paid and satisfied, at the sole election
of Lender, be split or divided into two or more notes and two or more security instruments, each
of which shall cover all or a portion of the Property to be moie purticularly described therein. To
that end, Borrower, upon written request of Lender and at Lendec"s sole cost and expense, shall
execute, acknowledge and deliver, or cause to be executed, acknowiedged and delivered by the
then owner of the Property, to Lender and/or its designee or designees, 2mendments to the Loan
Agreement, substitute notes and security instruments in such principal amounts, aggregating not
more than the then unpaid principal amount of this Security Instrument, «ud containing terms,
provisions and clauses substantially similar to those contained herein and in the Note, and such
other documents and instruments as may be required by Lender.

Section 7.7 REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an
officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Other Security
Document which is not of public record, and, in the case of any such mutilation, upon surrender
and cancellation of such Note or Other Security Document, Borrower will issue, in lieu thereof, a
replacement Note or Other Security Document, dated the date of such lost, stolen, destroyed or
mutilated Note or Other Security Document in the same principal amount thereof and otherwise
of like tenor.
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ARTICLE 8 - DUE ON SALE/ENCUMBRANCE

Section 8.1 LENDER RELIANCE. Borrower acknowledges that Lender has
examined and relied on the experience of Borrower and its manager and the officers of its
manager in developing properties such as the Property in agreeing to make the loan secured
hereby, and will continue to rely on Borrower’s ownership and development of the Property as a
means of maintaining the value of the Property (pending sales of Units as described in the Loan
Agreement) as security for repayment of the Debt and the performance of the Other Obligations.
Borrower acknowledges that Lender has a valid interest in maintaining the value of the Property
<o as to ensure that, shoutd Borrower default in the repayment of the Debt or the performance of
the Other Obligations, Lender can recover the Debt by a sale of the Property.

Sectioh 52  NO SALE/ENCUMBRANCE. Except pursuant to (i) approved Sale
Contracts (as such ave described in the Loan Agreement) and (ii) the matters listed in Exhibit B
(“Permitted Encumbrances™), Borrower agrees that Borrower shall not without the prior written
consent of Lender, seli, coavey, mortgage, grant, bargain, encumber, pledge, assign, or otherwise
transfer the Property or-wiy part thereof or permit the Property or any part thereof to be sold,
conveyed, mortgaged, graited.~ bargained, encumbered, pledged, assigned, or otherwise
transferred, except as otherwise pcrmitted in the Loan Documents. Any violation of this
covenant shall aliow Lender to declarz the entire outstanding principal balance of the Note and
all accrued interest, immediately due anapayable.

ARTICLE 9 -?REPAYMENT

Section 9.1 PREPAYMENT BEFORE DEFAULT. The Debt may be prepaid at any
time in whole or in part, without premium or pecaliy, upon (wo (2) days advance notice to
Lender.

ARTICLE 10 - DEFAULT

Section 10.1 EVENTS OF DEFAULT. The occurrence of-aiy 0One Of more of the
following events shall constitute a “Default”: (a) if any portion of the Debt is not paid within five
(5) Business Days following the date the same is due or if the entire. Debt is not paid on the
Maturity Date; (b) subject to Borrower’s right to contest pursuant to Section 3.4(b) hereof, if any
of the Taxes or Other Charges is not paid within ten  (10) Business Days follawing the date the
same is due and payable except to the extent sums sufficient to pay such Taxes and Other
Charges have been deposited with Lender in accordance with the terms of thi¢ Security
Instrument; (c) if the Policies are not kept in full force and effect, or if the copies of Policies or
certificates evidencing same are not delivered to Lender within ten (10) business days of
Lender’s request; (d) if the Property is subject to actual waste; (e) if Borrower violates or does
not comply with any of the provisions of Atrticles 4, 8, 12 and 13, (f) if any representation or
warranty of Borrower or any general partoer, managing member, principal or beneficial owner of
any of the foregoing, made herein or any guaranty Or indemnity, or in any certificate, report,
financial statement or other instrument or document furnished to Lender shall have been false or
misleading in any material respect when made; (g) if (i) Borrower or any general partner,
manager or managing member of Borrower shall commence any case, proceeding or other action
(A) under any existing or future law of any jurisdiction, domestic or foreign, relating to
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bankruptcy, insolvency, reorganization, conservatorship or relief of debtors, seeking to have an
order for relief entered with respect to it, or seeking o adjudicate it a bankrupt or insolvent, or
seeking reorganization, arrangement, adjustment, winding-up, liquidation, dissolution,
composition or other relief with respect (o it or its debts, or (B) seeking appointment of a
receiver, trustee, custodian, conservator or other similar official for it or for all or any substantial
part of its assets, or the Borrower, or any general partner, manager oOr managing member of
Borrower, shall make a general assignment for the benefit of its creditors; or (ii) there shail be
commenced against Borrower, or any general partner, manager or managing member of
Borrower, any case, proceeding or other action of a nature referred to in clause (i) above which
(A) results in the entry of an order for relief or any such adjudication or appointment or (B)
remains uncismissed, undischarged or unbonded for a period of sixty (60) days; or (iii) there
shall be commenced against the Borrower, or any general partner, manager Of managing member
of Borrower, aly case, proceeding or other action secking issuance of a warrant of attachment,
execution, distraiiit or similar process against all or any substantial part of its assets which results
in the entry of any ordse for any such relief which shall not have been vacated, discharged, or
stayed or bonded pendiny appeal within sixty (60) days from the entry thereof; or (iv) the
Borrower, or any general partner, manager or managing member of Borrower, shall take any
action in furtherance of, or indicating its consent to, approval of, or acquiescence in, any of the
acts set forth in clause (i), (ii), or (iii) above; or (v) the Borrower, or any general partnet,
manager or managing member of Barpwer, shall generally not, or shall be unable to, or shall
admit in writing its inability to, pay its debts as they become due; (h) if Borrower shall be in
default following any applicable notice an¢ cure period, under any other mortgage, deed of trust,
deed to secure debt or other security agreement covering any part of the Property whether it be
superior or junior in lien to this Security Instrurient; (i) if the Property becomes subject to any
mechanic’s, materialman’s or other lien other ‘mea a lien for local real estate taxes and
assessments not then due and payable and the lient sli2l remain undischarged of record (by
payment, bonding or otherwise) for a period of sixty (6U) days after Borrower has written notice
thereof and in any event subject to the terms of the Lease; (J) if any federal tax lien is filed
against Borrower, any general pariner, manager or managing member of Borrower, or the
Property and same is not discharged of record within sixty (69) Zavs after same is filed; (k)
fother than as contemplated by the Remediation Agreement] if Borrower fails to cure any
violations of Applicable Laws within sixty (60) days of first having receiyed notice thereof; (1) if
Borrower shall fail to reimburse Lender on demand, with interest calcidated at the Default
Interest Rate (defined below), for all Insurance Premiums or Taxes, together -with interest and
penalties imposed thereon, paid by Lender pursuant to this Security Instrument; (m) if any
default occurs in the performance of any guarantor’s or indemnitor’s obligations inder any
guaranty or indemnity executed in connection herewith and such default continues after the
expiration of applicable grace periods set forth in such guaranty or indemnity, or if any
representation or warranty of any guarantor or indemnitor thereunder shall be false or misleading
in any material respect when made; (n) if for more than thirty (30) days after notice from Lender,
Borrower shall continue to be in default under any other term, covenant or condition of the Note,
this Security Instrument or the Other Security Documents provided however, if such default is of
a nature such that it cannot be cured within thirty (30) days, then, so long as the cure is
commenced within such thirty (30) day period, and Borrower continues diligently to pursue it in
good faith, it shall not be considered to be a Default, although in no event shall Borrower have
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more than ninety (90) days to cure such default or (o) a default beyond applicable notice or cure
periods (if any) shall occur under any Other Security Documents.

Section 10.2 LATE PAYMENT CHARGES. If any sum payable under this Security
Instrument or any of the Other Security Documents is not paid prior to the fifth (5th) day after
the date on which it is due, Borrower shall pay to Lender upon demand an amount equal to the
lesser of five percent (5%) of such unpaid sum or the maximum amount permitted by applicable
law, to defray the expenses incurred by Lender in handling and processing such delinquent
payment and to compensate Lender for the loss of the use of such delinquent payment, and such
amount shall be secured by this Security Instrument and the Other Security Documents.

Sectioin 10.3 DEFAULT INTEREST. Borrower will pay, from the date of a Default
through the carlien of the date upon which the Default is cured or the date upon which the Debt is
paid in full, inter=st on the unpaid principal balance of the Note at the “Default Interest Rate” as
described in the Note.

Section 10.4 RIGHT TO CURE. Any member of Borrower shall have the right to cure
a Default hereunder, and such cuze shall have the same force and effect, and be subject to the
same limitations, as if made by Borrewer directly.

ARTICLE1! - RIGHTS AND REMEDIES

Section 11.1 REMEDIES. Upon the pccurrence of any Default, Borrower agrees that
Lender may take such action, without notice or demand, as it deems advisable to protect and
enforce its rights against Borrower and in and to the Property, including, but not limited to, the
following actions, each of which may be pursued Codnurrently or otherwise, at such time and in
such order as Lender may determine, in its sole discietion, without impairing or otherwise
affecting the other rights and remedies of Lender: (a)'declare the entire unpaid Debt to be
immediately due and payable; (b) institute proceedings, jucicial or otherwise, for the complete
foreclosure of this Security Instrument under any applicable prowision of law in which case the
Property or any interest therein may be sold for cash or upon credit in one or more parcels or in
several interests or portions and in any order or manner; (c¢) with or without entry, to the extent
permitted and pursuant to the procedures provided by applicable law, Jastitute proceedings for
the partial foreclosure of this Security Instrument for the portion of thz Dzbt then due and
payable, subject to the continuing lien and security interest of this Security Insamment for the
balance of the Debt not then due, unimpaired and without loss of priority; (d) sei! for cash or
upon credit the Property or any part thereof and all estate, claim, demand, right, titl¢ and interest
of Borrower therein and rights of redemption thereof, pursuant to power of sale or otherwise, at
one or more sales, as an entity or in parcels, at such time and place, upon such terms and after
cuch notice thereof as may be required or permitted by law; (e) institute an action, suit or
proceeding in equity for the specific performance of any covenant, condition or agreement
contained herein, in the Note or in the Other Security Documents; (f) recover judgment on the
Note either before, during or after any proceedings for the enforcement of this Security
Instrument or the Other Security Documents; (g) apply for the appointment of a receiver, trustee,
liquidator or conservator of the Property, without notice and without regard for the adequacy of
the security for the Debt and without regard for the solvency of Borrower or of any person, firm
or other entity liable for the payment of the Debt; (h) make demand on or present for payment or
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performance any bonds (including without limitation, payment and performance bonds) or letters
of credit posted by Borrower or Borrower’s contractors in connection with the Debt (i) subject to
any applicable law, the license granted to Borrower under Section 1.2 shall automatically be
revoked and Lender may enter into or upon the Property, either personally or by its agents,
nominees or attorneys and dispossess Borrower and its agents and servants therefrom, without
liability for trespass, damages or otherwise and exclude Borrower and its agents or servants
wholly therefrom, and take possession of all books, records and accounts relating thereto and
Borrower agrees to surrender possession of the Property and of such books, records and accounts
to Lender upon demand, and thereupon Lender may (i) use, operate, manage, control, insure,
maintain, repair, restore and otherwise deal with all and every part of the Property and conduct
the business thereat; (ii) complete any construction on the Property in such manner and form as
Lender deeins advisable, (iii) make alterations, additions, renewals, replacements and
improvemesits o or on the Property; (iv) exercise all rights and powers of Borrower with respect
to the Property, ‘shiether in the name of Borrower or otherwise, including, without limitation, the
right to make, can‘el, enforce or medify Leases, obtain and evict tenants, and demand, sue for,
collect and receive ail Rents of the Property and every part thereof; (v) require Borrower to pay
monthly in advance to'Lender, or any receiver appointed to collect the Rents, the fair and
reasonable rental value for i use and occupation of such part of the Property as may be
occupied by Borrower; (vi) requize Rorrower to vacate and surrender possession of the Property
to Lender or to such receiver and, in default thereof, Borrower may be evicted by summary
proceedings or otherwise; and (vii) apply the receipts from the Property to the payment of the
Debt, in such order, priority and proporiions as Lender shall deem appropriate in its sole
discretion after deducting therefrom all expenses (including reasonable attomeys’ fees) incurred
in connection with the aforesaid operations anc a'l amounts necessary to pay the Taxes, Other
Charges, insurance and other expenses in connection with the Property, as well as just and
reasonable compensation for the services of Lender; #s counsel, agents and employees; (i)
exercise any and all rights and remedies granted to a/sccured party upon default under the
Uniform Commercial Code (Any notice of sale, disposition or other intended action by Lender
with respect to the Personal Property sent to Borrower in accord-uce with the provisions hereof
at least five (5) days prior to such action, shall constitute comipcreially reasonable notice to
Borrower); (j) subject to the rights of third parties, apply any sums then deposited in the Escrow
Fund and any other sums held in escrow or otherwise by Lender in accordance with the terms of
this Security Instrument or any Other Security Document to the payment o\ th. following items
in any order in its discretion: (i) Taxes and Other Charges; (ii) Insurance Premiurag; (iii) Interest
on the unpaid principal balance of the Note; (1v) Amortization of the unpaid principai halance of
the Note; (v) All other sums payable pursuant to the Note, this Security Instrument ar.d the Other
Security Documents, including without limitation advances made by Lender pursuant to the
terms of this Security Instrument; (k) surrender any Policies maintained by Borrower pursuant to
Article 3 hereof, collect the unearned Insurance Premiums and apply such sums as a credit on the
Debt in such priority and proportion as Lender in its discretion shall deem proper, and in
connection therewith, Borrower hereby appoints Lender as agent and attorney-in-fact (which 1s
coupled with an interest and is therefore irrevocable) for Borrower to collect such Insurance
Premiums; or (1) pursue such other remedics as Lender may have under applicable law.

In the event of a sale, by whatever means, of less than all of the Property, this Security
Instrument shall continue as a lien and security interest on the remaining portion of the Property
unimpaired and without loss of priority. In the event of a sale, by foreclosure, power of sale, or
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otherwise, Lender may bid for and acquire the Property and, in lieu of paying cash therefor, may
make settlement for the purchase price by crediting against the Obligations the amount of the bid
made therefor, after deducting therefrom the expenses of the sale, the cost of any enforcement
proceeding hereunder and any other sums which Lender is authorized to deduct under the terms
hereof, to the extent necessary to satisfy such bid. Notwithstanding the provisions of this Section
11.1 to the contrary, if any Default as described in clause (i) of Subsection 10.1(g) shall occur,
the entire unpaid Debt shall be automatically due and payable, without any further notice,
demand or other action by Lender.

Section 1.2 APPLICATION OF PROCEEDS. The purchase money, proceeds and
avails of any disposition of the Property, or any part thereof, or any other sums collected by
Lender puzsvant to the Note, this Security Instrument or the Other Security Documents, may be
applied by Liender to the payment of the Debt in such priority and proportions as Lender in its
discretion shall’decem proper. Upon any foreclosure sale or sales of all or any portion of the
Property under tiie power of sale herein granted (if any), Lender may bid for and purchase the

Property and shall beepitled to apply all or any part of the Debt as a credit to the purchase price.

Section 11.3 RIGHT TQ CURE DEFAULTS. Upon the occurrence of any Default or if
Borrower fails to make any payment or to do any act as herein provided, Lender may, but
without any obligation to do sc.and without notice to or demand on Borrower and without
releasing Borrower from any obligaticn hereunder, make or do the same in such manner and to
such extent as Lender may deem necessarr-to protect the security hereof. Lender is authorized to
enter upon the Property for such purposes; or appear in, defend, or bring any action or
proceeding to protect its interest in the Property or-to foreclose this Security Instrument or collect
the Debt, and the cost and expense thereof (incivding reasonable attorneys’ fees to the extent
permitted by law) (“Protective Advances”), with iritcrest as provided in this Section 11.3, shall
constitute a portion of the Debt and shall be due and peyuble to Lender upon demand. All such
Protective Advances shall bear interest at the Default Interest Rate, for the period after notice
from Lender that such cost or expense was incurred to the date of payment to Lender. All such
costs and expenses incurred by Lender together with interest thetenn calculated at the Default
Interest Rate shall be deemed to constitute a portion of the Debt andie secured by this Security
Instrument and the Other Security Documents and shall be immediate!y, due and payable upon
demand by Lender therefor.

Section 11.4  ACTIONS AND PROCEEDINGS. Lender has the right to.arpear in and
defend any action or proceeding brought with respect to the Property and to bring ‘ariy’ action or
proceeding, in the name and on behalf of Borrower, which Lender, in its discretion, decides
should be brought to protect its interest in the Property.

Section 11.5  RECOVERY OF SUMS REQUIRED TO BE PAID. Lender shall have
the right from time to time to take action to recover any sum or sums which constitute a part of
the Debt as the same become due, without regard to whether or not the balance of the Debt shall
be due, and without prejudice to the right of Lender thereafter to bring an action of foreclosure,
or any other action, for a default or defaults by Borrower existing at the time such earlier action
was commenced.
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Section 11.6  EXAMINATION OF BOOKS AND RECORDS. Lender, its agents,
accountants and attorneys shall have the right to examine the records, books, management and
other papers of Borrower and its affiliates which reflect upon their financial condition, at the
Property or at any office regularly maintained by Borrower or its affiliates or where the books
and records are located. Lender and its agents shall have the right to make copies and extracts
from the foregoing records and other papers. In addition, Lender, its agents, accountants and
attorneys shall have the right to examine and audit the books and records of Borrower and its
affiliates pertaining to the income, expenses and operation of the Property during reasonable
business hours at any office of Borrower and its affiliates where the books and records are
located.

Sectien 11.7 QTHER RIGHTS, ETC.

(@) Tpe failure of Lender to insist upon strict performance of any term hereof shall
not be deemed to£<)a waiver of any term of this Security Instrument. Borrower shall not be
relieved of Borrower’s sbligations hereunder by reason of (i) the failure of Lender to comply
with any request of Bemower to take any action to foreclose this Security Instrument or
otherwise enforce any of th provisions hereof or of the Note or the Other Security Documents,
(i) the release, regardless of Consideration, of the whole or any part of the Property, or of any
person liable for the Debt or any nortion thereof, or (iii) any agreement or stipulation by Lender
extending the time of payment or othzrwise modifying or supplementing the terms of the Note,
this Security Instrument or the Other Secoiity Documents.

(b) It is agreed that the risk of lozs or damage to the Property is on Borrower, and
Lender shall have no liability whatsoever for deetine in value of the Property, for failure to
maintain the Policies, or for failure to determine whietiier insurance in force is adequate as to the
amount of risks insured. Possession by Lender shall nc!'be deemed an election of judicial relief,
if any such possession is requested or obtained, with respect o any Property or collateral not in
Lender’s possession.

(c)  Lender may resort for the payment of the Debt 6 <Ay .other security held by
Lender in such order and manner as Lender, in its discretion, may elect. Cander may take action
to recover the Debt, or any portion thereof, or to enforce any covenant hereot without prejudice
to the right of Lender thereafter to foreclose this Security Instrument. The rights '6f Lender under
this Security Instrument shall be separate, distinct and cumulative and none shali be aiven effect
to the exclusion of the others. No act of Lender shall be construed as an electiva ¢ proceed
under any one provision herein to the exclusion of any other provision. Lender shall not be
limited exclusively to the rights and remedies herein stated but shall be entitled to every right and
remedy now or hereafter afforded at law or in equity.

Section 11.8 RIGHT TO RELEASE ANY PORTION OF THE PROPERTY. Lender
may release any portion of the Property for such consideration as Lender may require without, as
to the remainder of the Property, in any way impairing or affecting the lien or priority of this
Security Instrument, or improving the position of any subordinate lienholder with respect thereto,
except to the extent that the obligations hereunder shall have been reduced by the actual
monetary consideration, if any, received by Lender for such release, and may accept by
assignment, pledge or otherwise any other property in place thereof as Lender may require
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without being accountable for so doing to any other lienholder. This Security Instrument shall
continue as a lien and security interest in the remaining portion of the Property.

Section 11.9  VIOLATION OF LAWS. If the Property is not in compliance with
Applicable Laws, Lender may impose additional requirements upon Borrower in connection
herewith including, without limitation, monetary reserves or financial equivalents.

Section 11.10 RIGHT OF ENTRY. Lender and its agents shall have the right to enter
and inspect the Property at all reasonable times.

ARTICLE 12 - ENVIRONMENTAL HAZARDS

Section'i2.1 ENVIRONMENTAL REPRESENTATIONS AND WARRANTIES.

Borrowar reoresents and warrants, that except as disclosed in the “Site Assessments”
described in the’.eer Agreement and conditions to be remediated pursuant to the Remediation
Agreement: (a) theire‘ars no Hazardous Substances (defined below) or underground storage
tanks in, on, or under ithe Property, except those that are both (i) in compliance with
Environmental Laws (defined telow) and with permits issued pursuant thereto; (b) there are no
past, present or threatened Relzases (defined below) of Hazardous Substances in, on, under or
from the Property except as described in the Site Assessments; (c) there is no threat of any
Release of Hazardous Substances riigiating to the Property except as described in the Site
Assessments; (d) there is no past or prescpt non-compliance with Environmenta) Laws, or with
permits issued pursuant thereto, in connection with the Property except as described in the Site
Assessments; (€) Borrower does not know of,'and has not received, any written or oral notice or
other communication from any person or entity.fincluding but not limited to a governmental
entity) relating to Hazardous Substances or Remediztion (defined below) thereof, of possible
liability of any person or entity pursuant to any Environnieatal Law with respect to the Property,
other environmental conditions in connection with the Property, or any actual or potential
admimistrative or judicial proceedings in connection with any of the foregoing; and (f) Borrower
has truthfully and fully provided to Lender, in writing, any zad all information relating to
conditions in, on, under or from the Property that is known to Borrow:r and that is contained in
Borrower’s files and records, including but not limited to any reports iclating to Hazardous
Substances in, on, under or from the Property and/or to the environmientsi~condition of the
Property.

“Environmental Law” means any present and future federal, state and local laws, statutes,
ordinances, rules, regulations and the like, as well as common law, relating to pretection of
human health or the environment, relating to Hazardous Substances, relating to liability for or
costs of Remediation or prevention of Releases of Hazardous Substances or relating to liability
for or costs of other actual or threatened danger to human health or the environment.
“Environmental Law” includes, but is not limited to, the following statutes, as amended, which
are applicable to the Property, any successor thereto, and any regulations promulgated pursuant
thereto, and any state or local statutes, ordinances, rules, regulations and the like addressing
similar issues if applicable to the Property: the Comprehensive Environmental Response,
Compensation and Liability Act; the Emergency Planning and Community Right-to-Know Act;
the Hazardous Substances Transportation Act; the Resource Conservation and Recovery Act
(including but not limited to Subtitle I relating to underground storage tanks); the Solid Waste
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Disposal Act; the Clean Water Act; the Clean Air Act; the Toxic Substances Control Act; the
Safe Drinking Water Act; the Occupational Safety and Health Act; the Federal Water Pollution
Control Act; the Federal Insecticide, Fungicide and Rodenticide Act; the Endangered Species
Act; the National Environmental Policy Act; and the River and Harbors Appropriation Act.
“Environmental Law” also includes, but is not limited to, any present and future federal, state
and local laws, statutes, ordinances, rules, regulations and the like, as well as common law;
conditioning transfer of property upon a negative declaration or other approval of a
governmental authority of the environmental condition of the property; requiring notification or
disclosure of Releases of Hazardous Substances or other environmental condition of the Property
to any governmental authority or other person or entity, whether or not in connection with
transfer of title to or interest in property; imposing conditions or requirements in connection with
permits oi Gther authorization for lawful activity; relating to nuisance, trespass or other causes of
action related 1o, the Property; and relating to wrongful death, personal injury, or property or
other damage in connection with any physical condition or use of the Property. ‘“Hazardous
Substances™ includ® but are not limited to any and all substances (whether solid, liquid or gas)
defined, listed, or otherwise classified as pollutants, hazardous wastes, hazardous substances,
hazardous materials, extiemely hazardous wastes, or words of similar meaning or regulatory
effect under any present or utvie Environmental Laws or that may have a negative impact on
human health or the environment, including but not limited to petroleum and petroleum products,
asbestos and asbestos-containing meterials, polychlorinated biphenyls, lead, radon, radioactive
materials, flammables and explosives piorided, however, that “Hazardous Substances” shall not
include cleaning materials customarily usedi at properties similar to the Property, to the extent
such materials are used, stored and disposed ci in'accordance with Environmental Laws.

“Release™ of any Hazardous Substance inclidss but is not limited to any release, deposit,
discharge, emission, leaking, spilling, seeping, migrating, ‘njecting, pumping, pouring, emptying,
escaping, dumping, disposing or other movement of Hazardous Substances,

“Remediation” includes but is not limited to any -resnonse, remedial, removal, or
corrective action, any activity to cleanup, detoxify, decontaminate, contain or otherwise
remediate any Hazardous Substance, any actions to prevent, cure or iritigate any Release of any
Hazardous Substance, any action to comply with any Environmental Laws or with any permits
issued pursuant thereto, any inspection, investigation, study, monitoring, assessment, audit,
sampling and testing, laboratory or other analysis, or evaluation relating to” #iy Hazardous
Substances or to anything referred to in Article 12.

Section 122 ENVIRONMENTAL COVENANTS. Borrower covenants and agrees
that so long as the Borrower owns, manages, is in possession of, or otherwise controls the
operation of the Property, Borrower will comply with the following: (a) all uses and operations
on or of the Property, shall be in compliance with all Environmental Laws and permits issued
pursuant thereto; (b) there shall be no Releases of Hazardous Substances by Borrower, its agents
or employees in, on, under or from the Property; (c) there shall be no Hazardous Substances in,
on, or under the Property, except those that are in compliance with all Environmental Laws and
with permits issued pursuant thereto, if and to the extent required; (d) the Property shall be kept
free and clear of all liens and other encumbrances imposed pursuant to any Environmental Law,
whether due to any act or omission of Borrower or any other person or entity (the
“Environmental Liens”); (e) Borrower shall, at its sole cost and expense, fully and expeditiously
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cooperate in all activities pursuant to Section 12.3 below, including but not limited to providing
all relevant information and making knowledgeable persons available for interviews; (f)
Borrower shall, at its sole cost and expense, perform any environmental site assessment or other
investigation of environmental conditions in connection with the Property, pursuant to any
written request of Lender (including but not limited to sampling, testing and analysis of soil,
water, air, building materials and other materials and substances whether solid, liquid or gas),
and share with Lender the reports and other results thereof, and Lender and other Indemnified
Parties (as defined herein) shall be entitled to rely on such reports and other results thereof
provided, however, that no such request shall be made by Lender unless Lender has reasonable
grounds to believe that a Release of Hazardous Substances or a violation of Environmental Law
has occurred”at the Property; (g) Borrower shall, at its sole cost and expense, comply with all
reasonable written requests of Lender to (i) reasonably effectuate Remediation of any condition
(including but (10 limited to a Release of a Hazardous Substance) in, on, under or from the
Property; (ii) cor/ply with any Environmental Law; (iii) comply with any directive from any
governmental authotify-and (iv) take any other reasonable action necessary or appropriate for
protection of human hezith or the environment; (i) Borrower shall not do or allow any tenant or
other user of the Property to da any act that materially increases the dangers to human health or
the environment, poses an unrcasonable risk of harm to any person or entity (whether on or off
the Property), impairs or may impsr the value of the Property, is contrary to any requirement of
any insuret, constitutes a public or private nuisance, constitutes waste, or violates any covenant,
condition, agreement or easement appilcable.to the Property; and (i) Borrower shall immediately
notify Lender in writing of (A) any prescrce or Releases or threatened Releases of Hazardous
Substances in, on, under, from or migrating towards the Property; (B) any non-compliance with
any Environmental Laws related in any way (10 the Property; (C) any actual or potential
Environmental Lien; (D) any required or proposcd Remediation of environmental conditions
relating to the Property; and (E) any written or ofal’ rotice or other communication which
Borrower becomes aware from any source whatsoever- (including but not limited to a
governmental entity) relating in any way to Hazardous Substunces or Remediation thereof at the
Property, possible liability of any person or entity pursuant v 2ny Environmental Law with
respect to the Property, other environmental conditions in connectieiz with the Property, or any
actual or potential administrative or judicial proceedings in connection with anything referred to
in this Article 12. Any failure of Borrower to perform its obligations pursuant to this Section
12.2 shall constitute bad faith waste with respect to the Property.

Section 12.3 LENDER’S RIGHTS. Lender and any other person or eniify.designated
by Lender, including but not limited to any receiver, any representative of a governimsusal entity,
and any environmental consultant, shall have the right, but not the obligation, to enter upon the
Property at all reasonable times to assess any and all aspects of the environmental condition of
the Property and its use, including but not limited to conducting any environmental assessment
or audit (the scope of which shall be determined in Lender’s sole and absolute discretion) and
taking samples of soil, groundwater or other water, air, or building materials, and conducting
other invasive testing. Borrower shall cooperate with and provide access to Lender and any such
person or entity designated by Lender. The costs and expenses of such assessments shall be
borne by Lender except in instances where such report or assessment is performed due to
Borrower’s failure to comply with its obligations under Section 12.2(f) or following a Defauit, in
which cases the costs and expenses of such assessments shall be paid for by Borrower. Lender
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agrees to provide Borrower and each environmental indemnitor with copies of all assessments
which recommend remedial action.

ARTICLE 13 - INDEMNIFICATION

Section 13.1 GENERAL INDEMNIFICATION. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all claims, suits, liabilities (including, without limitation, strict liabilities),
actions, proceedings, obligations, debts, damages, losses, costs, expenses, diminutions in value,
fines, penalties, charges, fees, expenses, judgments, awards, amounts paid in settlement, punitive
damages, of whatever kind or nature (including but not limited to attorneys’ fees and other costs
of defense) (tae “Losses”) imposed upon or incurred by or asserted against any Indemnified
Parties and direstly or indirectly arising out of or in any way relating to any one or more of the
following, excepiic the extent any of the following are attributable to the gross negligence or
willful misconduct o an Indemnified Party: (a) ownership of this Security Instrument, the
Property or any interest fierein or receipt of any Rents; (b) any amendment to, or restructuring
of, the Debt, and the Notz; this Security Instrument, or any Other Security Documents; (c) any
and all lawful action that mav be taken by Lender in connection with the enforcement of the
provisions of this Security Instrumient or the Note or any of the Other Security Documents,
whether or not suit is filed in conrection with same, or in connection with Borrower and/or any
partner, joint venturer or shareholder-ihereof becoming a party to a voluntary or involuntary
federal or state bankruptcy, insolvency o1 ctmilar proceeding; (d) any accident, injury to or death
of persons or loss of or damage to property sceurring in, on or about the Property or any part
thereof or on the adjoining sidewalks, curbs, adjzcent property or adjacent parking areas, streets
or ways; (e) any use, nonuse or condition in, on ur-ahout the Property or any part thereof or on
the adjoining sidewalks, curbs, adjacent property ot «dvacent parking areas, streets or ways; (f)
any failure on the part of Borrower to perform or be in Ccompliance with any of the terms of this
Security Instrument; (g) performance of any labor or services us the furnishing of any materials
or other property in respect of the Property or any part thereef; (n) the failure of any person to
file timely with the Internal Revenue Service an accurate Form 1059-B, Statement for Recipients
of Proceeds from Real Estate, Broker and Barter Exchange Transactions, which may be required
in connection with this Security Instrument, or to supply a copy thereof ir. u timely fashion to the
recipient of the proceeds of the transaction in connection with which this Sccurity Instrument 1s
made; (i) any failure of the Property to be in compliance with any Applicaric Laws; (j) the
enforcement by any Indemnified Party of the provisions of this Article 13; (k) aiy and all claims
and demands whatsoever which may be asserted against Lender by reason of-zay alleged
obligations or undertakings on its part to perform or discharge any of the terms, covenants, or
agreements contained in any Lease; (1) the payment of any commission, charge or brokerage fee
to anyone which may be payable in connection with the funding of the loan evidenced by the
Note and secured by this Security Instrument; or (m) any misrepresentation of material fact made
by Borrower in this Security Instrument or any Other Security Document. Any amounts payable
to Lender by reason of the application of this Section 13.1 shall become immediately due and
payable and shall bear interest at the Default Interest Rate from the date loss or damage is
sustained by Lender until paid. For purposes of this Article 13, the term “Indemnified Parties”
means Lender and any person or entity affiliated with Lender who is or will have been involved
in the origination of the loan evidenced by the Note, any person or entity affiliated with Lender
who is or will have been involved in the servicing of the loan evidenced by the Note, any person
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or entity in whose name the encumbrance created by this Security Instrument is or will have been
recorded, persons and entities who may hold or acquire or will have held a full or partial interest
in the loan evidenced by the Note (including, but not limited to, as well as custodians, trustees
and other fiduciaries who hold or have held a full or partial interest in the loan evidenced by the
Note) as well as the respective directors, officers, shareholders, partners, employees, agents,
servants, representatives, contractors, subcontractors, affiliates, subsidiaries, participants,
successors and assigns of any and all of the foregoing (including but not limited to any other
person or entity who holds or acquires or will have held a participation or other full or partial
interest in the loan evidenced by the Note or the Property, whether during the term of the loan
evidenced by the Note or as a part of or following a foreclosure of the loan evidenced by the
Note and including, but not limited to, any successors by merger, consolidation or acquisition of
all or a substantial portion of Lender’s assets and business).

Sectiorri2.2  MORTGAGE AND/OR INTANGIBLE TAX. Borrower shall, at its sole
cost and expense, praect, defend, indemnify, release and hold harmless the Indemnified Parties
from and against any nd all Losses imposed upon or incurred by or asserted against any
Indemnified Parties and Zirectly or indirectly arising out of or in any way relating to any tax on
the making and/or recording of this Security Instrument, the Note or any of the Other Security
Document, except for net income taxes and franchise taxes (imposed in lieu of net income taxes)
imposed upon an Indemnified Party as a result of a present or former connection between the
Jurisdiction of the government or taxiig authority imposing such tax and the Indemnified Party
(excluding a connection arising solely ticixthe Indemnified Party having executed, delivered, or
performed its obligations or received a payment under, or enforced, this Security Instrument, the
Note and the Other Security Documents) or auy political subdivision or taxing authority thereof
or therein,

Section 13.3 INTENTIONALLY OMITTED.

Section 13.4 ENVIRONMENTAL INDEMNIFICA TTON. Borrower shall, at its sole
cost and expense, protect, defend, indemnify, release and hold haraless the Indemnified Parties
from and against any and all Losses and costs of Remediation fwhether or not performed
voluntarily), engineers’ fees, environmental consultants’ fees, and ‘costs of investigation
(including but not limited to sampling, testing, and analysis of soil, water, a‘t, building materials
and other materials and substances whether solid, liquid or gas) imposed upui o1 incurred by or
asserted against any Indemnified Parties, and directly or indirectly arising out of ©r.in any way
relating to any one or more of the following (except to the extent the same refare solely to
Hazardous Substances first introduced to the Property or violations of Environmental Laws
committed at the Property by anyone other than Borrower, its agents or employees following the
foreclosure of this Security Instrument (or the delivery and acceptance of a deed in lieu of such
foreclosure), the expiration of any right of redemption with respect thereto and the obtaining by
the purchaser at such foreclosure sale or grantee under such deed of possession of the Property):
(a) any presence of any Hazardous Substances in, on, above, or uader the Property; (b) any past,
present or threatened Release of Hazardous Substances in, on, above, under or from the Property,
(c) any activity by Borrower, any person or entity affiliated with Borrower or any tenant or other
user of the Property in connection with any actual, proposed or threatened use, treatment,
storage, holding, existence, disposition or other Release, generation, production, manufacturing,
processing, refining, control, management, abatement, removal, handling, transfer or
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transportation to or from the Property of any Hazardous Substances at any time located in, under,
on or above the Property; (d) any activity by Borrower, any person or entity affiliated with
Borrower or any tenant or other user of the Property in connection with any actual or proposed
Remediation of any Hazardous Substances at any time located in, under, on or above the
Property, whether or not such Remediation is voluntary or pursuant to court or administrative
order, including but not limited to any removal, remedial or corrective action: (€) any past,
present or threatened non-compliance or violations of any Environmental Laws (or permits
issued pursuant to any Environmental Law) in connection with the Property or operations
thereon, including but not limited to any failure by Borrower, any person or entity affiliated with
Borrower or any tenant or other user of the Property to comply with any order of any
governmental authority in connection with any Environmental Laws; (f) the imposition,
recording ot filing or the threatened imposition, recording or filing of any Environmental Lien
encumberirg ~the Property; (g) any administrative processes or proceedings or judicial
proceedings i1 217 way connected with any matter addressed in Article 12 and this Section 13.4;
(h) any past, presesitior threatened injury to, destruction of or loss of natural resources in any way
connected with the ‘Property, including but not limited to costs to investigate and assess such
injury, destruction or loss; (i) any acts of Borrower or other users of the Property in arranging for
disposal or treatment, or arrzp gmg with a transporter for transport for disposal or treatment, of
Hazardous Substances owned or passessed by such Borrower or other users, a any facility or
incineration vessel owned or operatad by another person or entity and containing such or similar
Hazardous Materials; (j) any acts of Barmower or other users of the Property, in accepting any
Hazardous Substances for transport to disposal or treatment facilities, incineration vessels or
sites selected by Borrower or such other users, from which there is a Release, or a threatened
Release of any Hazardous Substance which caises the incurrence of costs for Remediation: (k)
any personal injury, wrongful death, or property Gariage arising under any statutory or common
law or tort law theory, including but not limited to dariages assessed for the maintenance of a
private or public nuisance or for the conducting of an ahsormally dangerous activity on or near
the Property; and (1) any material misrepresentation or material inaccuracy in any representation
or warranty or material breach or failure to perform any coveraris or other obligations pursuant
to Article 12,

Section 13.5  DUTY TO DEFEND; ATTORNEYS’ FEES AND OTHER FEES AND
EXPENSES. Upon written request by any Indemnified Party, Borrower shall dfend such
Indemnified Party (if requested by any Indemnified Party, in the name of the Yadémnified Party)
by atiorneys and other professionals approved by the Indemnified Parties. Notwiihstanding the
foregoing, any Indemnified Parties may, in their sole and absolute discretion, engae their own
attorneys and other professionals to defend or assist them, and, at the option of Indemnified
Parties, their attorneys shall control the resolution of claim or proceeding. Upon demand,
Borrower shall pay or, in the sole and absolute discretion of the Indemnified Parties, reimburse,
the Indemnified Parties for the payment of reasonable fees and disbursements of attorneys,
engineers, environmental consultants, laboratories and other professionals in connection
therewith.

ARTICLE 14 - WAIVERS

Section 14.1  WAIVER QF COUNTERCLAIM. Borrower hereby waives the right to
assert a counterciaim, other than a mandatory or compulsory counterclaim, in any action or
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proceeding brought against it by Lender arising out of or in any way connected with this Security
Instrument, the Note, any of the Other Security Documents, or the Obligations.

Section 14.2 MARSHALLING AND OTHER MATTERS. Borrower hereby waives,
to the extent permitted by law, the benefit of all appraisement, valuation, stay, extension,
reinstatement and redemption laws now or hereafier in force and all rights of marshalling in the
event of any sale hercunder of the Property or any part thereof or any interest therein. Further,
Borrower hereby expressly waives any and all rights of redemption from sale under any order or
decree of foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each
and every person acquiring any interest in or title to the Property subsequent to the date of this
Security Instrument and on behalf of all persons to the extent permitted by applicable law.

Section 14.3  WAIVER OF NOTICE. Borrower shall not be entitled to any notices of
any nature whapsoever from Lender except with respect to matters for which this Security
Instrument, thé Lean Agreement or the other Security Documents specifically and expressly
provides for the giving «f notice by Lender to Borrower and except with respect to matters for
which Lender is requir¢d-by applicable law to give notice, and Borrower hereby expressly
waives the right to receive anyv.notice from Lender with respect to any matter for which this
Security Instrument does not spesifically and expressly provide for the giving of notice by
Lender to Borrower.

Section 14.4  SOLE DISCRETION QF LENDER. Wherever pursuant to this Security
Instrument (a) Lender exercises any right given 1o it to approve or disapprove, (b) any
arrangement or term is to be satisfactory to Lander, or (c) any other decision or determination is
to be made by Lender, the decision of Lender'to approve or disapprove, all decisions that
arrangements or terms are satisfactory or not”satsfactory and all other decisions and
determinations made by Lender, shall be in the sole ard 4bsolute discretion of Lender and shall
be final and conclusive, except as may be otherwise expresslyv-and specifically provided herein.

Section 14.5 SURVIVAL. The indemnifications madé oursuant to Section 13.4 and the
representations and warranties, covenants, and other obligations arising under Article 12, shall
continue indefinitely in full force and effect and shail survive and shall'in no way be impaired
by: any satisfaction or other termination of this Security Instrument, any aszignment or other
transfer of all or any portion of this Security Instrument or Lender’s interest in tie Property (but,
in such case, shall benefit both Indemnified Parties and any assignee or transferée} any exercise
of Lender’s rights and remedies pursuant hereto including but not limited to Forcelosure or
acceptance of a deed in licu of foreclosure, any exercise of any rights and remedies pursuant to
the Note or any of the Other Security Documents, any transfer of all or any portion of the
Property (whether by Borrower or by Lender following foreclosure or acceptance of a deed in
lieu of foreclosure or at any other time), any amendment to this Security Instrument, the Note or
the Other Security Documents, and any act or omission that might otherwise be construed as a
release or discharge of Borrower from the obligations pursuant hereto.

Section 14.6 WAIVER OF TRIAL BY JURY. BORROWER HEREBY WAIVES,
TO THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO TRIAL BY
JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER IN
CONTRACT, TORT OR OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO
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THE LOAN EVIDENCED BY THE NOTE, THE APPLICATION FOR THE LOAN
EVIDENCED BY THE NOTE, THE NOTE, THIS SECURITY INSTRUMENT OR THE
OTHER SECURITY DOCUMENTS OR ANY ACTS OR OMISSIONS OF LENDER, ITS
OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS IN CONNECTION
THEREWITH.

ARTICLE 15 - NOTICES

Section 15.1 NOQTICES. All notices or other written communications hereunder shall
be deemed to have been properly given (i) upon delivery, if delivered in person with receipt
acknowledged by the recipient thereof, (ii) one (1) Business Day (defined below) after having
been depaaited for overnight delivery with any reputable overnight courier service, or (iii) three
(3) BusinessDiays after having been deposited in any post office or mail depository regularly
maintained by-th< U.S, Postal Service and sent by registered or certified mail, postage prepaid,
return receipt requected, addressed as follows:

If to Borrower: WAT Homes, LLC
c/o Brinshare Development, L.L.C.
666 Dundee Road, Suite 1102
Chicago, Illinois 60062
Attention: Richurd Sciortino

And

Applegate & Thorne-Thorsen
322 South Green Street

Suite 400

Chicago, Illinois 60607
Attention: Bennett P. Applegate

And

Levine, Staller, Sklar, Chan & Donnelly, P.A.
3030 Atlantic Avenue

Atlantic City, N.J. 08401

Attention: Arthur Brown

And

The Michaels Development Company I, L.P.
One East Stow Road

Marlton, New Jersey 08053

Attention: Sinclair Cooper
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CRF Projects LLC Series 2003-4

c¢/o Community Reinvestment Fund, Inc.
One East Superior Street, Suite 604
Chicago, Illinois 60611

Attention: President

If to Lender: Citibank, F.S.B.
500 West Madison Street
5" Floor - REG/CCDE
Chicago, Illinois 60661
Attention: Sonya Prear

or addressed as-such party may from time to time designate by written notice to the other parties.

Either party by notice to the other may designate additional or different addresses for
subsequent notices or'ce.cmunications.

For purposes of this(Security Instrument, “Business Day” shall mean any day other than
Saturday, Sunday or any othei day-on which banks are authorized or required to close in New
York, New York.

ARTICLE 4% - APPLICABLE LAW

Section 16.1 CHOICE OF LAW. "THIS SECURITY INSTRUMENT SHALL BE
DEEMED TO BE A CONTRACT ENTERED INTO PURSUANT TO THE LAWS OF
THE STATE OF ILLINOIS AND SHALL v ALL RESPECTS BE GOVERNED,
CONSTRUED, APPLIED AND ENFORCED IN ACCORDANCE WITH THE LLAWS OF
THE STATE OF ILLINOIS.

Section 16.2 USURY LAWS. This Security Instrumerit/and the Note are subject to the
express condition that at no time shall Borrower be obligated or réguired to pay interest on the
Debt at a rate which could subject the holder of the Note to either civil ai criminal liability as a
result of being in excess of the maximum interest rate which Borrower is perauited by applicable
law to contract or agree to pay. If by the terms of this Security Instrument or-the Note, Borrower
is at any time required or obligated to pay interest on the Debt at a rate in eacess of such
maximum rate, the rate of interest under the Security Instrument and the Note shall be deemed to
be immediately reduced to such maximum rate and the interest payable shall be computed at
such maximum rate and all prior interest payments in excess of such maximum rate shall be
applied and shall be deemed to have been payments in reduction of the principal balance of the
Note. All sums paid or agreed to be paid to Lender for the use, forbearance, or detention of the
Debt shall, to the extent permitted by applicable law, be amortized, prorated, allocated, and
spread throughout the full stated term of the Note until payment in full so that the rate or amount
of interest on account of the Debt does not exceed the maximum lawful rate of interest from time
to time in effect and applicable to the Debt for so long as the Debt is outstanding.

Section 16.3 PROVISIONS SUBJECT TO APPLICABLE LAW. All rights, powers
and remedies provided in this Security Instrument may be exercised only to the extent that the
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exercisc thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not render this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or filed under the provisions of any
applicable law. If any term of this Security Instrument or any application thereof shall be invalid
or unenforceable, the remainder of this Security Instrument and any other application of the term
shall not be affected thereby.

ARTICLE 17 - SECONDARY MARKET

Section 17.1 TRANSFER OF LOAN. Lender may, at any time, sell, transfer or assign
the Note, this Security Instrument and the Other Security Documents, and any or all servicing
rights wita respect thereto, or grant participations therein or issue mortgage pass through
certificates .or_other securities evidencing a beneficial interest in a rated or unrated public
offering or private placement (the “Securities”). Lender may forward to each purchaser,
transferee, assigaée, servicer, participant or investor in such Securities or any Rating Agency
rating such Securities (collectively, the “Investor”) and each prospective Investor, all documents
and information which ‘.cnder now has or may hereafter acquire relating to the Debt and to
Borrower, and the Property, whether furnished by Borrower, or otherwise, as Lender determines
necessary or desirable. Borfowsr. agrees to cooperate with Lender in connection with any
transfer made or any Securities created pursuant to this Security Instrument, including, without
limitation, the delivery of an esteppel certificate in accordance therewith, and such other
documents as may be reasonably reqocsted by Lender.  Borrower shall also furnish and
Borrower consents to Lender furnishing to su<h Investors or such prospective Investors or Rating
Agency any and all information concerning the Property, the Leases, the financial condition of
Borrower as may be requested by Lender, any ‘investor or any prospective Investor or Rating
Agency in connection with any sale, transfer or partiziation interest. Lender may retain or
assign responsibility for servicing the Note, this Securiiv. Instrument, and the Other Security
Documents, or may delegate some or all of such responsibility, and/or obligations to a servicer
including, but not limited to, any subservicer or master servicer. Lender may make such
assignment or delegation on behalf of the Investors if the Note is <uld or this Security Instrument
or the Other Security Documents are assigned. All references to Lerd'crherein shall refer to and
include any such servicer to the extent applicable.

Section 17.2  CONVERSION TO REGISTERED FORM. At the requesc.and the
expense of Lender, Borrower shall appoint, as its agent, a registrar and transfer agent (the
“Registrar”) acceptable to Lender which shall maintain, subject to such reasonable regulations as
it shall provide, such books and records as are necessary for the registration and transfer of the
Note in a manner that shall cause the Note to be considered to be in registered form for purposes
of Section 163(f) of the Code. The option to convert the Note into registered form once
exercised may not be revoked. Any agreement setting out the rights and obligation of the
Registrar shall be subject to the reasonable approval of Lender. Borrower may revoke the
appointment of any particular person as Registrar, effective upon the effectiveness of the
appointment of a replacement Registrar. The Registrar shall not be entitled to any fee from
Lender or any other lender in respect of transfers of the Note and Security Instrument (other than
Taxes and governmental charges and fees).
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Section 17.3 COOQOPERATION. Borrower acknowledges that Lender and its SUCCESSOrs
and assigns may (a) sell this Security Instrument, the Note and Other Security Documents to one
or more investors as a whole loan, (b) participate the Loan secured by this Security Instrument to
one or more investors, (c) deposit, through one or a series of transactions, this Security
Instrument, the Note and Other Security Documents with a trust, which trust may sell certificates
to investors evidencing an ownership interest in the trust assets or (d) otherwise sell the Loan or
interest therein to investors (the transactions referred to in clauses (a) through (d) are hereinafter
referred to as “Secondary Market Transactions™). Borrower shall cooperate in good faith with
Lender in effecting any such Secondary Market Transaction and shall cooperate in good faith to
implement all requirements imposed by any rating agency involved in any Secondary Market
Transaction including, without limitation, all structural or other changes to the Loan,
modifications to any documents evidencing or securing the Loan, delivery of opinions of counsel
acceptable 0 the rating agency and addressing such matters as the rating agency may require;
provided, howcvéi, that Borrower shall not be required to modify any documents evidencing or
securing the Loarl which would modify (i) the interest rate payable under the Note, (ii) the stated
maturity of the Notc, (iii) the amortization of principal of the Note or (iv) any other material
economic term of the ! <an. Borrower shall provide such information and documents relating to
Borrower, Indemnitor, if aily.'the Property and any tenants of the Improvements as Lender may
reasonably request in conneciion-with a Secondary Market Transaction. Lender shall have the
right to provide to prospective 1avestors any information in its possession, including, without
limitation, financial statements relatisg o Borrower, the Indemnitor, if any, the Property and any
tenant of the Improvements. Borrower acknowledges that certain information regarding the
Loan and the parties thereto and the Propeity may be included in a private placement
memorandum, prospectus or other disclosure Go<irnents.

ARTICLE 18 - COSTS

Section 18.1 PERFORMANCE AT BORROWER’S TXPENSE. Except to the extent
required by Lender’s sale, assignment or transfer of the Nete and other Security Documents
pursuant to Article 17, Borrower acknowiedges and confirms that Lender shall impose certain
administrative processing and/or commitment fees in connection witls {a) the extension, renewal,
modification, amendment and termination of its loans, (b) the release or Substitution of collateral
therefor, or (c) obtaining certain consents, waivers and approvals with respec: to the Property,
(the occurrence of any of the above shall be called an “Event”). Borrower further acknowledges
and confirms that it shall be responsible for the payment of all costs of rézppinisal of the
Property or amy part thercof required by law, regulation, any governmental or quasi-
governmental authority or, following a Default, Lender. Borrower hereby acknowledges and
agrees to pay, immediately, with or without demand, all such fees (as the same may be increased
or decreased from time to time), and any additional fees of a similar type or nature which may be
imposed by Lender from time to time, upon the occurrence of any Event or otherwise. Wherever
it is provided for herein that Borrower pay any costs and expenses, such costs and expenses shall
include, but not be limited to, all reasonable legal fees and disbursements of Lender, whether
retained firms, the reimbursement for the expenses of in-house staff or otherwise. Lender
confirms that Borrower has paid all legal fees in connection with the initial funding of the Loan.

Section 18.2  ATTORNEY’S FEES FOR ENFORCEMENT. (a) Borrower shall pay all
reasonable legal fees incurred by Lender in connection with (i) the preparation of the Note, this
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Security Instrument and the Other Security Documents and (ii) the items set forth in Section 20.1
below, and (b) Borrower shall pay to Lender on demand any and all expenses, including legal
expenses and attorneys’ fees, incurred or paid by Lender in protecting its interest in the Property
or Personal Property or in collecting any amount payable hereunder or in enforcing its rights
hereunder with respect to the Property or Personal Property, whether or not any legal proceeding
is commenced hereunder or thereunder and whether or not any default or Default shall have
occurred, together with interest thereon at the Default Rate from the date paid or incurred by
Lender until such expenses are paid by Borrower.

ARTICLE 19 - DEFINITIONS

Section 19.1  GENERAL DEFINITIONS. Unless the context clearly indicates a
contrary intei or unless otherwise specifically provided herein, words used in this Security
[nstrument may ke used interchangeably in singular or plural form and the word “Borrower”
shall mean “eacli#arower, each party comprising Borrower (if Borrower consists of more than
one person or entity).an< any subsequent owner or owners of the Property or any part thereof or
any interest therein”; the word “Lender” shall mean “Lender and any subsequent holder of the
Note”; the word “Note” shail 1nean “the Note and any other evidence of indebtedness secured by
this Security Instrument”; the’ word “person” shall include an individual, corporation, limited
liability company, partnership, “*rust. unincorporated association, government, governmental
authority, and any other entity, the wozd “Property” shall include any portion of the Property and
any interest therein, and the phrases “atic meys’ fees” and “counsel fees” shall include any and
all reasonable attorneys’, paralegal and law Cierk fees and disbursements, including, but not
limited to, fees and disbursements at the pre-trizy; trial and appellate levels incurred or paid by
Lender in protecting its interest in the Property, tiie‘Leases and the Rents and enforcing its rights
hereunder. Any capitalized terms used but not defified herein shall have the meaning ascribed to
such terms in the Loan Agreement.

ARTICLE 20 - MISCELLANEOUS FROVISIONS

Section 20.1 NO ORAL CHANGE. This Security Instrunieri,-and any provisions
hereof, may not be modified, amended, waived, extended, changed, discharged or terminated
orally or by any act or failure to act on the part of Borrower or Lender, but oaly by an agreement
in writing signed by the party against whom enforcement of any modifieaticn, amendment,
waiver, extension, change, discharge or termination is sought.

Section 20.2  LIABILITY. If Borrower consists of more than one borrowing entity, the
obligations and liabilities of each entity shall be joint and several. The foregoing is not intended
to impose recourse liability on the constituent shareholders, partners or members of Borrower.

Section 20.3  INAPPLICABLE PROVISIONS. If any term, covenant or condition of
the Note or this Security Instrument is held to be mvalid, illegal or unenforceable in any respect,
the Note and this Security Instrument shall be construed without such provision,

Section 20.4 HEADINGS, ETC. The headings and captions of various Sections of this
Security Instrument are for convenience of reference only and are not to be construed as defining
or limiting, in any way, the scope or intent of the provisions hereof.
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Section 20.5 DUPLICATE ORIGINALS: COUNTERPARTS. This Security
Instrument may be executed in any number of duplicate originals and each duplicate original
shall be deemed to be an original. This Security Instrument may be executed in several
counterparts, each of which counterparts shall be deemed an original instrument and all of which
together shall constitute a single Security Instrument. The failure of any party hereto to execute
this Security Instrument, or any counterpart hereof, shall not relicve the other signatories from
their obligations hereunder.

Section 20.6 NUMBER AND GENDER. Whenever the context may require, any
pronouns used herein shall include the corresponding masculine, feminine or neuter forms, and
the singular form of nouns and pronouns shall include the plural and vice versa.

Section 20.7  SUBROGATION. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness heretofore existing against the Property,
then, to the exceniof the funds so used, Lender shall be subrogated to all of the rights, claims,
liens, titles, and inieiests existing against the Property heretofore held by, or in favor of, the
holder of such indebtedriess and such former rights, claims, liens, titles, and interests, if any, are
not waived but rather are continued in full force and effect in favor of Lender and are merged
with the lien and security intcrest created herein as curnulative security for the repayment of the
Debt, the performance and disciarge of Borrower's obligations hereunder, under the Note and
the Other Security Documents and the nerformance and discharge of the Other Obligations.

Section 20.8 BUSINESS PROPERTY. Borrower hereby represents and warrants that
the Property does not constitute "agricultural real estate” or "residential real estate" pursuant to
the Illinois Mortgage Foreclosure Law. '

Section 20.9 MAXIMUM PRINCIPAL AMOUNT. The maximum principal amount
that is secured hereby shall be $24,000,000.

[THE BALANCE OF THIS PAGE HAS BEEN INTENTIZNALLY LEFT BLANK]
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IN WITNESS WHEREOF, the undersigned has executed this instrument as of the day
and year first above written,

BORROWER:

WHP Homes, LLC,
an ilinois limited hability company

By:  BMH-I, LLC,
an [lfinois limited lability company,
its Sole Member

By Brinshore Holding, LI.C,
an llinois limited liability company,
a Member

Ly:  Brinshore Development, L.L.C.,
an Ithnois limited liability company,
its Sole Member

Ber " RIS Real Estate Services, Inc.,
#n [llinois corporation, its Member

o ———
e =

Rickzid J. Sciortino, Prcsjient

By:  The Michacls Development Company [, L.P.
a New Jersey limited partnership,
a Member

By:  The Michaels Development Holdir g Company,
L.L.C., a New Jersey limited liability coripany,
its sole general partner

By:

Johh nnel], \lice President-
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EXHIBIT A

LOTS 1, 6, 7, 10 AND 12 IN BELL RESUBDIVISION, BEING A RESUBDIVISION AND
CONSOLIDATION OF PART OF CAMPBELL'S SUBDIVISION OF BLOCK 55, AND OF
WILSON AND BATES' SUBDIVISION IN CAMPBELL'S SUBDIVISION OF BLOCK 55,
INCLUDING THE EAST-WEST VACATED ALLEY AND VACATED WEST MAYPOLE
AVENUE IN SAID BLOCK 55, IN CANAL TRUSTEES' SUBDIVISION OF SECTION 7,
TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN,
ACCORDING TO THE PLAT THEREOF RECORDED NOVEMBER 7, 2002 AS
DOCUMENT NUMBER 0021230667, IN COOK COUNTY, ILLINOIS.

PINs:

17-07-321-036, COMMONLY KNOWN AS: 2257 W. LAKE STREET
17-07-321-041, COMMOMNLY KNOWN AS: 2220 W. MAYPOLE AVENUE
17-07-321-042, COMMONLY KNOWN AS: 2238 W. MAYPOLE AVENUE

17-07-321-045, COMMONLY KNGWN AS: 2235 AND 2231 W. MAYPOLE AVENUE

17-07-321-047, COMMONLY KNOWN 4S: 120 N. LEAVITT STREET

AND

LOT 6 IN MAYPOLE RESUBDIVISION, BEING A RESUBDIVISION AND
CONSOLIDATION IN BLOCKS 2 AND 3 IN PAGE AND WOOD'S SUBDIVISION OF
BLOCKS 50, 63 AND 64, AND IN THE SUBDIVISION OF LOTS'S AND 6 IN SAID BLOCK
3 IN PAGE AND WOOD'S SUBDIVISION, INCLUDING THE EAST-WEST VACATED
ALLEYS AND VACATED WEST MAYPOLE AVENUE, IN THE) CANAL TRUSTEES'
SUBDIVISION OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL.  MERIDIAN, ACCORDING TO THE PLAT THERECE © RECORDED
NOVEMBER 7, 2002 AS DOCUMENT NUMBER 0021230668, IN COOX COUNTY,
[LLINOIS.

PIN:
17-07-423-019

COMMONLY KNOWN AS: 1752 W. MAYPOLE AVENUE
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EXHIBIT B

Permitted Encumbrances

1. General Real Estate Taxes not yet due and payable.

2. Ground Lease Agreement by and between Chicago Housing Authority and WHP
Homes, LLC dated December 1, 2005

3. Horner/Westhaven Park Phase IIA2 Lowrse Transformation Project
Redevelopment Agreement, dated December 1, 2005 by and between the City of
Chicago, and WHP Homes, LLC.

4. Matters shown on Plat of Subdivision of Maypole Resubdivision recorded
Novemprer 7, 2002, as Document No. 0021230668 and Document 0021230667

5. Easement Agreement between West Maypole, L.P. and WHP Homes, LLC
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ACKNOWLEDGMENT OF SIGNATURE

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, Maroore'f' A( ém’ a$ S0 , a Notary Public in and for said County in the State
aforesaid, DO HEREBY CERTIFY THAT Richard J. Sciortino, personally known to me and
known by.me to be the President of RJS REAL ESTATE SERVICES, INC., 2 member of
BRINSHOLE DEVELOPMENT, L.L.C., the sole member of BRINSHORE HOLDING,
LLC, a2 member of BMH-1, LLC, the Manager of WHP HOMES, LLC, in whose name the
above and forezoing instrument is executed, appeared before me this day in person and
acknowledged that i signed and delivered the said instrument as his free and voluntary act and
as the free and voluntary act of said company for the uses and purposes therein set forth.

GIVEN under my haad ard Notarial Seal this _]_Lﬂ day of _ Dy cewier” |, 2005.

e e e

“OFFICIAL

} Margaret A, Grassano §

Notary Public, State of linols
My Commission Expires 08/06/06

L{am}ad 4 Lo

Notary Public

My Commission Expires:

b-b-2000
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ACKNOWLEDGMENT OF SIGNATURE

STATE OF ILLINOIS )
) SS
COUNTY OF COOK )

I, Ma roare+ ﬂ- Gr AsSaN0 _  a Notary Public in and for said County in the State
aforesaid, DO HEREBY CERTIFY THAT Tohn O Donge” , personally known to me and
known by.me to be the \jce PrQScden+- of THE MICHAELS DEVELOPMENT
HOLDING-COMPANY, LLC, the general partner of THE MICHAELS DEVELOPMENT
COMPANY L1L.P., a member of BMH-1, L.L.C., an [llinois limited liability company and sole
member of Wit? THOMES, LLC, an Illinois limited liability company and personally known to
me to be the same pirson whose name is subscribed to the foregoing instrument is executed,
appeared before me s day in person and acknowledged that he signed and delivered the said
instrument as his free anevoluntary act and as the free and voluntary act of said company for the
uses and purposes therein se? forth

GIVEN under my hand and Notariaj Seal this (2% day of  Detemalrar |, 2005

Margaret A. ?rz&;;ano 5
Notary Public, State of Hfinois |
ry Public, /06106 ) L WM T ) O«-M'&’LO
lsssess MO / j

Notary Public

My Commission Expires:

b-b-3200k
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