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REAL ESTATE MORTGAGE, ASSIGNMENT £F RENTS
SECURITY AGREEMENT AND UCC FIXTURE FULING
(“Cook Mortgage”)

Agreement and UCC Fixture Filing (“Mortgage”) made and delivered by The Upton Properties,
Inc., also known as Upton Properties, Inc., an Tllinois corporation, as to Parcel No. 1; 1211 ‘/I
Chicago Ave., LLC, an Iilinois limited liability company, as to Parcel No. 2; and 2722 Green a
Bay Road, LLC, an Iliinois limited liability company, as to Parcel No. 3 (collectively
“Mortgagor™), jointly and severally, to The PrivateBank and Trust Company, an 1llinois banking X
corporation (herein, together with its successors and assigns, called the “Mortgagee”).

THIS INSTRUMENT is a Real Estate Mortgage, Assignment of Rents, Security %/
{

WHEREAS, Mortgagor, Terrence H. Upton and 3017 Route 120, LLC have concurrently
herewith executed and delivered to Mortgagee a promissory note entitled “Promissory Note,” of
even date herewith, in the principal amount of $11,000,000 (“Note”), bearing interest at the
prime rate of interest of the Mortgagee in effect from time to time plus one percent (1.0%), due
and payable by June 1, 2007, subject to and including such default rates of interest and other
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terms and provisions as are stated in the Note; and

WHEREAS, the indebtedness evidenced by the Note, the undertakings by Mortgagor in
this instrument and any and all other sums which may at any time be due, owing or required to
be paid as herein or in the Note provided are herein called “Indebtedness Hereby Secured.”

NOW, THEREFORL:

TO SECURE the payment and performance of Indebtedness Hereby Secured and other
good and valuable considerations, the receipt and sufficiency of which is hereby acknowledged,
Mortgagordaes hereby MORTGAGE, WARRANT and CONVEY to Mortgagee the Real Estate
described in Exhibit A (“Real Istate”).

TOGETHER Owith and including any and all equipment, personal property,
improvements, buildings/ structures, easements, fixtures, privileges, reservations, appurtenances,
rights and estates in reversion or remainder, rights in of to adjacent sidewalks, alleys, streets and
vaults, and any and all rights and.interests of every name and nature now or hereafter owncd by
Mortgagor, forming a part of and/or-used in connection with the Real Estate and/or the operating
and convenience of the buildings and improvements now or hereafter located thercon. All of the
foregoing shall hereinafter be referred to as “Improvements.” The enumeration of any specific
Improvements shall in no way exclude'or be held to exclude any Improvements not specifically
enumerated.

AND TOGETHER with a security interest4r all personal property, furniture, furnishings
and equipment used in connection with the existencs and operation of the Real Estate or
furnished by Mortgagor to tenants thereof, including, vthout limitation, all building materials
located at the Real Estate and intended to be incorporated in_improvements now or hereafter to
be constructed thercon, whether or not incorporated therc¢in, machines, machinery, fixtures,
apparatus, equipment and articles used to supply heating, gas, eiechiicity, air conditioning, water,
light, power, sprinkler protection, waste removal, refrigeration and ventilation, and all floor
coverings, screens, storm windows, blinds, awnings; in each case novs or-hereafter placed in, on
o at the Real Estate and all additions and accessions and all proceeds orall efithe foregoing. All
of the foregoing shall hercinafter be referred to as “Personal Property.” The enumeration of any
specific articles of Personal Property shall in no way exclude or be held to exchae any items of
property not specifically enumerated.

AND TOGETHER with the Real Estate, the Improvements, the Personal Property, all of
the rents, income, receipts, revenues, issues and profits thereof and therefrom; and all of the land,
estale. property and rights hereinabove described (collectively, the “Premises™), and hereby
conveyed and intended so to be, whether real, personal or mixed, and whether or not affixed or
annexed to the Real Estate arc intended to be as a unit and are hereby understood, agreed and
declared to form a part and parcel of the Premises and to be appropriated to the use of the
Premises and for the purposes hereof shall be deemed to be real estate mortgaged and warranted
hereby.

TO HAVE AND TO HOLD all and sundry of the Premises hereby mortgaged and
-7
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warranted or intended so to be, together with the rents, issues and profits thereof, unto Mortgagee
forever, free from all rights and benefits under and by virtue of the Homestead Exemption Laws
of the State of Illinois (which rights and benefits are hereby expressly released and waived), for
the uses and purposes herein set forth, together with all right to retain possession of the Premises
after any default in the payment of all or any part of the Indebtedness Hereby Secured, or the
breach of any covenant or agreement herein contained, or upon the occurrence of any Event of
Default as hercinafter defined.

PROVIDED, that if all Indebtedness Hercby Secured shall be duly and punctually paid
and all terms, provisions, conditions and agreements herein contained on the part of Mortgagor
to be perferined or observed shall be strictly performed and observed, then this Mortgage and the
cstate. right and-interest of Mortgagee in the Premises shall cease and be of no effect.

AND IT IS FURTHER AGREED THAT:

(a)  Pagmient of Indebtedness. Mortgagor will promptly pay the principal and
interest on the Note, and all other Indebtedness Hereby Secured, as the same become due, and
will duly perform and observe‘all of the covenants, agreements and provisions herein and in the
Note required.

(b)  Maintenance, Repair. Restoration, Prior Liens, Parking, Etc. Mortgagor
will (a) promptly construct, repair, restore ard-rebuild any buildings or improvements now or
hereafter on the Premises or Personal Propesty nsed on or in connection with the Real Estate
which may become damaged or be destroyed whetper or not proceeds of insurance are available
or sufficient for the purpose; (b) keep the Premises and Personal Property in good condition and
repair, without waste, and free from mechanics’, matcria'men’s or like liens or claims or other
liens or claims for lien: (¢) pay, when due, any indebtediiess which may be secured by a lien or
charge on the Premises or Personal Property superior to the Fen nereof, and upon request exhibit
satisfactory evidence of the discharge of such prior lien to Moitgagee; (d) complete, within a
reasonable time, any building or buildings now or at any time in the riocess of erection upon the
Premises; (¢} comply with all requirements of law, municipal ordinauces or restrictions and
covenants of record with respect to the Premises and Personal Property-and-the usc thercof: (1)
make no material alterations in the Premises, except as permitted or as.required by law or
municipal ordinance without Mortgagee’s prior written consent; (g) make or pernit no change in
the general nature of the occupancy of the Premises without Mortgagee’s prior writien consent;
(h) pay all operating costs of the Premises; (i) not initiatc nor acquiesce in aly zoning
reclassification with respect to the Premises without Mortgagee’s prior written consent; and (j)
provide, improve, grade, surface and thereafter maintain, clean and repair any sidewalks, aisles,
streets, driveways and sidewalk cuts and paved arcas for parking and for ingress, egress and
right-of-way to and from the adjacent public thoroughfares necessary or desirable for the use
thereof; and reserve and use all such areas solely and exclusively for the purpose of providing
parking, ingress and egress for tenants or invitees of tenants of the Premises; and Mortgagor will
not reduce, build upon, obstruct, redesignate or relocate any such areas or rights-of-way or lcase
or grant any rights to use the same to any person except tenants and invitecs of tenants of the
Premises without prior written consent of Mortgagee.

-3-
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(¢) Taxes. Mortgagor will pay when duc before any penalty attaches all
general and special taxes, assessments, water charges, sewer charges, and other fees, taxes,
charges and assessments of every kind and nature whatsoever (all herein generally called
“Taxes”) assessed against or applicable to the Premises, the Personal Property or any interest
therein, or the Indebtedness Hereby Secured, and Mortgagor will furnish to Mortgagee duplicate
receipts therefor. Mortgagor will pay in full, under protest in the manner provided by statute, any
Taxes which Mortgagor may desire to contest. However, if deferment of payment is required to
conduct any contest or review, Mortgagor shall deposit the full amount thereof, together with an
amount equal to the interest and penalties during the period of contest (as estimated by
Mortgagee) with Mortgagee. In any event, Mortgagor shall (and if Mortgagor shall fail to do so,
Mortgages mmay, but shall not be required to, use thc monies deposited as aforesaid) pay all
Taxes, notwithstanding such contest, if in the opinion of Mortgagee, the Premises shall be in
jeopardy or in danger of being forfeited or foreclosed. In the event any law or court decree has
the cffect of deducting from the value of land for the purpose of taxation any lien thereon, or
imposing upon Mortgagte the payment of the whole or any part of the Taxes or liens herein
required to be paid by Maitgagor, or changing in any way the laws relating to the taxation of
mortgages or debts secured by mortgages or the interest of Mortgagee in the Premises or the
manner of collection of Taxes 5o as.to affect this Mortgage or the Indebtedness Hereby Secured
or the holder thereof, then, and ia anv such event, Mortgagor upon demand by Mortgagee will
pay such Taxes or reimburse Moitgagee therefore. Nothing herein contained shall require
Mortgagor to pay any income, franchise‘of excise tax imposed upon Mortgagee, excepting only
such which may be levied against such income expressly as and for a specific substitute for
Taxes on the Premises and then only in an amount computed as if Mortgagee derived no income
from any source other than its interest hereunder.

{d} Insurance Coverage. Mortgagor” will keep insured all buildings and
improvements on the Premises and all Personal Property-agairst such risks, perils and hazards as
Mortgagee may from time to time require, including but not iimited to:

(a) Insurance against loss by fire and risks coveres by the so-called extended
coverage endorsement in amounts equal to the full replacement value of tiie Premises but not less
than the amount of the Note;

(b)  Public liability insurance against bodily injury, death and.property damage
in the amount of not less than $1,000,000 with respect to each person and to a Iimit.of no less
than $3,000,000 with respect to any one occurrence causing injury or damage, and to-the limit of
not less than $500.000 in respect to property damage;

(c) Rent loss or business interruption, as applicable, in an amount equal to
100% of the projected annual revenue, with a minimum period of indemnity for 12 months,
written on Gross Rental Income, Gross Profits or Extended Period of Indemnity forms, and not
an actual loss sustained basis;

(d) Steam boiler, machinery and other insurance of the types and in amounts
as Mortgagee may require. if applicable;



0535033048 Page: 5 of 27

UNOFFICIAL COPY

(¢} Flood insurance if required by the Flood Disaster Protection Act of 1973
as a condition of receipt of federal or federally related financial assistance for acquisition and/or
construction of buildings in amounts required by such Act.

Unless Mortgagor provides Mortgagee with evidence of the insurance coverage,
Mortgagee may purchase insurance at Mortgagor’s expense to protect Mortgagee’s interest in the
Premises. This insurance may, but need not, protect Mortgagor’s interests. The coverage that
Mortgagee purchases may nat pay any claim that Mortgagor makes or any claim that is made
against Mortgagor in connection with the Premises. Mortgagor may later cancel any insurance
purchased by Mortgagee, but only after providing Mortgagee with evidence that Mortgagor has
obtained insuiance as required by their agreement. If Mortgagee purchases insurance for the
Premises, Mortgagor will be responsibie for the costs of that insurance, including interest and
any other charges Mortgagee may imposce in connection with the placement of the insurance,
until the effectivé Gae of the cancellation or expiration of the insurance. The costs of the
insurance may be addéd o Mortgagor’s total outstanding balance or obligation. The costs of the
insurance may be moreinan the cost of insurance Mortgagor may be able to obtain on
Mortgagor’s own.

5. Insurance Policies. All policies of insurance herein required shall be in forms,
companies and amounts reasonably satisfactory to Mortgagee. Proof of property coverage must
be written on an Acord 27-Evidence of Pinnerty Insurance form. Proof of liability coverage must
be written on Acord 23 or its equivalent. Mertgagor must be the named insured. All property
coverage policies must show The PrivateBank and Trust Company as First Mortgagee, Loss
Payee and Additional Insured and as Additionalinsured for all general liability coverage. The
policy must contain a standard mortgagee clause in faxoy of:

The PrivateBank and Trust Company
its successors and assigns

10 North Dearborn Street

Chicago, Illinois 60602

Attn: 1 .oan Operations

The property address must be identified as the Premises described herein./('nless otherwise
specified by Mortgagee, the insuring company must meet the following basic requirements: (a) it
must have minimum rating according to AM Best’s Key Rating Guide for Propert) — Liability of
A, Financial Rating VIIT; (b) it must be a stock company or non-assessable mutual cerapany and
incorporated in America, Canada or Britain; (c) it must be licensed to do business in Illinois; (d)
it may not have more than 10% of the policyholder’s surplus on any one risk; and (e) it must
have all policies and endorsements manually signed by an authorized representative. Property
coverage must be on an “all-risk” (Special Perils), 100% replacement cost basis without
deduction for foundations and footings. Ordinance or law coverage providing for demolition and
increased cost of construction must be provided and indicated on the certificate. Co-insurance
requirements, if any, must be met or an agreed amount endorsement attached. The maximum
deductible allowable in the policy will be $10,000. All policies must contain a provision 1o the
effect that any waiver of subrogation rights by the insured does not void the coverage and must
contain any other special endorsements as may be required by the terms of any leases assigned as

-5-
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security for the Note. The Mortgagor will deliver all policies, including additional and renewal
policies to Mortgagece. All insurance policies shall be prepaid for one year. In case of insurance
policies about to expire, Mortgagor will deliver renewal policies not less than thirty (30} days
prior to the respective dates of expiration. All policies shall provide that such insurance shall not
be canceled, modified or terminated without thirty (30) days prior written notice to Mortgagee.

6. Deposits for Taxes and Insurance Premiums. To assure payment of Taxes and
insurance premiums payable with respect to the premises as and when the same shall become
due and payable:

{a) The Mortgagor shall deposit with Mortgagee at the time of the
disbursement’ofthe proceeds of the Note:

i) An amount equal to one-twelfth of such Taxes multiplied by the
number of months elapsst between the date on which the most recent installment for such taxes
was required to be paid ar:athe date hereol; and

(i1) An amount equal to one-twelfth of such annual insurance
premiums multiplied by the number_of months elapsed between the date premiums on each
policy were last paid to and the date ofauch first deposit.

(b)  Concurrently with each manthly payment installment pursuant to the Note,
Mortgagor shall deposit with Mortgagee an amount equal to one-twelfth of the Taxes and one-
twelfth of the insurance premiums.

(c) The amount of such deposits (¥17x and Insurance Deposits”) shall be
based upon the most recently available bills therefor. Ail Tax.and Insurance Deposits shall be
held by the Mortgagee without any allowance of interest thercon.

(d)  Monthly Tax and Insurance Deposits, together-with monthly payments of
principal, if any, and interest shall be paid in a single payment each moith, to be applied to the
following items in the following order:

(1) Tax and Insurance Deposits;
(t1) Indebtedness Hereby Secured other than principal and-interest on
the Note;
(iii) Interest on the Note;
(iv) Amortization of the principal balance of the Note.

(e) Mortgagee will pay insurance premiums and Taxes from the Tax and
Insurance Deposits upon the presentation by Mortgagor of bills therefor or upon presentation of
receipted bills, reimburse Mortgagor for such payments. If the total Tax and Insurance Deposits
on hand are not sufficient to pay all of the Taxes and insurance premiums when due, Mortgagor

-6 -
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will deposit with Mortgagee any amount necessary to make up the deficiency. If the total of such
Tax and Insurance Deposits exceeds the amount required to pay Taxes and insurance premiums,
such excess shall be credited on subsequent deposits to be made for such items.

) In the [vent of Default, Mortgagee may, but shall not be required to, apply
Tax and Insurance Deposits on any Indebtedness Hereby Secured, in such order and manner as
Mortgagee may eclect. When the Indebtedness Hereby Secured has been fully paid, any
remaining Tax and Insurance Deposits shall be paid to Mortgagor. All Tax and Insurance
Deposits are hereby pledged as additional security for Indebtedness Hereby Secured and shall
not be subject to the direction or control of the Mortgagor.

(z)  Mortgagee shall not be liable for any failure to apply any amounts
deposited to the mayment of Taxes and insurance premiums unless while no Event of Default
exists hereunder Moitgagor shall have presented to Mortgagee the appropriate Tax and insurance
premium bills to be pzid {tom the Tax and Insurance Deposits.

7. Proceeds of /nsnrance. Mortgagor will promptly give Mortgagee notice of
damage or destruction to the Premises, and:

In case of loss covered Yiyea policy of insurance (“Insured Casualty”), Mortgagee,
or the purchaser at a foreclosure sale, witliout the consent of Mortgagor, may settle and adjust
any claim, or allow Mortgagor to agree wiih the-insurance company or companies on the amount
to be paid upon the loss. Provided however, i¥'there are no existing Events of Default, Mortgagor
may itself adjust losses subject to the consent of the-Mortgagee. Mortgagee is hereby authorized
to collect and receipt for any such insurance procecds. Expenses incurred by Mortgagee in
adjustment and collection of insurance proceeds shall be additional Indebtedness Hereby
Sccured, and shall be reimbursed to Mortgagee upon’demand. Mortgagor hereby grants to
Mortgagee a security intercst in all such insurance proceeds.

Mortgagee, in its sole discretion may (i) apply” thie proceeds of insurance
consequent upon any Insured Casualty upon Indebtedness Hereby 'Secured in such order or
manner as Mortgagee may clect or (ii) make the proceeds availabic to-Mortgagor for the
restoration, repairing, replacing or rebuilding of the Premises.

In the event proceeds of insurance shall be made available to Mo'tgagor for the
restoring, repairing, replacing or rebuilding of the Premises, Mortgagor covenants. o restore,
repair, replace or rebuild the same, to be of at least equal value, and of substantially the same
character as prior to such damage or destruction; all to be effected in accordance with plans and
specifications to be first submitted to and approved by Morigagee. Mortgagor shall pay all costs
of such restoring, repairing, replacing or rebuilding in excess of the proceeds of insurance.

8. Disbursement of Insurance Proceeds. If Mortgagor is entitled to reimbursement
out of insurance proceeds held by Mortgagee, such proceeds shall be disbursed from time to
time, pursuant to a construction escrow established with a title insurance company acceptable to
Mortgagee, upon Mortgagee being furnished with (i) satisfactory evidence of the cost of
completion of restoration, repair, replacement and rebuilding, (i) funds sufficient, in addition to

-7-
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the proceeds of insurance, to complete the proposed restoration, repair, replacement and
rebuilding, and (iii) such architect’s certificates, waivers of lien, contractor’s sworn statements
and other evidences of cost and payment as the Mortgagee may requirc and approve. No
payment made prior to the final completion of restoration, repair, replacement or rebuilding shall
exceed ninety (90%) percent of the value of the labor and material for work performed from time
to time. Funds other than proceeds of insurance shall be disbursed prior to disbursement of
insurance proceeds. At all times the undisbursed balance of the insurance proceeds held by
Mortgagee, together with funds deposited or irrevocably committed to the satisfaction of the
Mortgagee by or on behalf of the Mortgagor for the purpose, shall be at least sufficient, in the
judgment of Mortgagee, to pay for the cost of completing the restoration, repair, replacement or
rebuilding/the’ Premises, free and clear of all liens or claims for lien. Mortgagee shall deposit
such proceeds ina so-called Money Market Account, or a reasonably equivalent account, and the
interest earned izteon shall inure to the benefit of Mortgagor. Mortgagor shall pay all costs in
connection with disbiursement of funds pursuant to this Section.

9. Condemnztian. Mortgagor hereby assigns, transfers and sets over unto Mortgagee
the entire proceeds of any aviard or claim for damages for any of the Premises taken or damaged
under the power of eminent doihair-ar by condemnation including damages to remainder. Except
as hereinafter provided in this Section, Mortgagee may apply the proceeds of the award in
reduction of Indebtedness Hereby Securad then most remotely to be paid, whether due or not.
Provided, however, if in the judgment o£2ortgagee the Premises can be restored or rebuilt to an
economic unit not less valuable than prior to-the condemnation, and adequately securing the
outstanding balance of the Indebtedness Herchy Secured, Mortgagee may require Mortgagor to
restore or rebuild the Premises; in which event, piovided there then exists no uncured Event of
Default, the proceeds held by Mortgagee shall be us<d, to reimburse Mortgagor for the cost of
such rebuilding or restoring. H Mortgagor is permitted 1o rzbuild or restore the Premises as afore-
said, such rebuilding or restoration shall be effected in accordance with plans and specifications
submitted to and approved by Mortgagee and proceeds of the awazd shall be paid out in the same
manner as provided in Section 8 for the payment of insuranc: proceeds towards the cost of
rebuilding or restoration. If' the amount of such award is insuflicient to cover the cost of
rebuilding or restoration, Mortgagor shall pay such costs in excess 'of ¢he award before being
entitled to reimbursement out of the award. Any surplus which may remain cut.of the award after
payment of such costs of rebuilding or restoration shall, at the option of Mortzagee, be applied
on account of the Indebtedness Hereby Secured then most remotely to be paid ot be paid to any
other party entitled thereto, Mortgagee shall deposit such proceeds in a so-called Money Market
Account, or a reasonably equivalent account, and the interest earned thereon shall itiure to the
benefit of Mortgagor.

10, Stamp Tax. Il any tax is due or becomes due in respect of the issuance of the
Note, Mortgagor shall pay such tax in the manner required by such law.

t1.  Prepayment Privilege. Mortgagor may prepay the principal of the Note at the
times and in the manner set forth in the Note.

12. Effect of Fxtensions of Time, Amendments on Junior Liens and Others. If
payment of the Indebtedness Hereby Secured, or any part thereof, be extended or varied, or if

-8-
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any part of the security be relcased, all persons now or at any time hereafter hable therefor, or
interested in the Premises, shall be held to assent to such extension, variation or release and their
liability, and the lien and all provisions hereof shall continue in full force and effect; the right of
recourse against all such persons being expressly reserved by Mortgagee, notwithstanding any
such extension, variation or release. Any junior mortgage, or other lien upon the Premises or any
interest therein, shall be subject to the rights of Mortgagee to amend, modify and supplement this
Mortgage, the Note and the assignment of rents and security agreement contained herein, and to
extend the maturity of the Indebtedness Hereby Sccured, in each and every case without
obtaining the consent ol the holder of such junior lien and without the lien of this Mortgage, or
any part thereof, losing its priority over the rights of any such junior lien.

13. Morteagee’s Performance of Mortgagor’s Obligations. In case of an Event of
Default, Mortgagee sither belore or afler acceleration of the Indebtedness Hereby Secured or the
foreclosure of the Tiénhereof and during the period of redemption, if any, may, but shall not be
required to, make any gayment or perform any act herein in any form and manner deemed
expedient to Mortgages /Viorlgagee may, but shall not be required to, make full or partial
payments of principal or interest.on superior encumbrances, if any, and pay, purchase, discharge,
compromise or settle any tax lién or-other prior lien or title or claim thereof, redeem from any tax
sale or forfeiture, contest any tax or assessment, and may, but shall not be required to, complete
construction, furnishing and equippitg-of the improvements upon the Premises and rent, operate
and manage the Premises and the Persnal Property and pay operating costs and expenses,
including management fees. of every kind and nature in connection therewith, so that the
Premises shall be operational and usable. The.amnunt of all monies paid for any of the purposes
herein authorized, and all expenses paid or incurred-in connection therewith, including attorneys
fees and monics advanced io protect the Premises and the lien hereof, shall be additional
Indebtedness Hereby Secured, whether or not they exzecd the amount of the Note, and shall
become immediately due and payable without notice, aiid with interest thereon at the Default
Rate specified in the Note (herein called the “Default Rate”, Inaction of Mortgagee shall never
be considered as a waiver of any right accruing to it on accowrit »f any default on the part of
Mortgagor. Mortgagee, in making any payment hereby authorized: (a) relating to taxes and
asscssments, may do so according to any bill, statement or estimaie, without inquiry into the
validity of any tax, assessment, sale, forfeiture, tax lien or title or claim.thereof; (b) for the
purchase, discharge, compromise or settlement of any other superior lien, may-do so without
inquiry as to the validity or amount of any claim for lien which may be asserted; or (c) in
connection with the completion of construction, furnishing or equipping of the! Premises, the
rental, operation or management of the Premises or the payment of operating costs and expenscs
thereof may do so in such amounts and to such persons as Mortgagec may deem appropriate and
may enter into such contracts therefor as Mortgagee may deem appropriate or may perform the
same itself.

14.  Inspection of Premises. Mortgagee may inspect the Premises at all reasonable
times and shall have access thercto permitted for that purpose.

15. Restrictions on Transfer. It shall be an immediate Event of Default and default
hercunder if, without the prior written consent of Mortgagee:

_9.
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(a) Mortgagor shall create, effect, lease, contract or consent to or shall sufler
or permit any conveyance, sale, encumbrance, lien or alienation of the Premises or any part
thereof or interest thercin, except for (i} liens for which Mortgagee gives its written consent, and
(ii) sales or other dispositions of any equipment or machinery constituting part of the Premises
no longer useful in connection with the operation of the Premises, provided that prior to the sale
or other disposition thereof. such obsolete machinery or equipment has been replaced by
machinery and equipment of at least equal value and utility, subject to the first and prior licn
hereof; (ii1) and renewals or modifications of any leases in the ordinary course of business as
permitted by Section 24(c¢) below; or

(b)  All or any part of the beneficial, shareholder or membership interest in any
Mortgagor, o1 any successor in interest shall be sold, assigned or transferred, or contracted to be
sold, assigned orvansferred without the prior consent of Mortgagee;

in each case it shall bic un Event of Default even though such conveyance, sale, assignment,
encumbrance, lien or fransier is effected directly, indirectly, voluntarily or involuntarily, by
operation of law or otherwise. Provided, however, that the foregoing provisions of this Section
shall not apply to liens securing Indebtedness Hereby Secured, nor to the lien of current taxes
and assessments not in default.

16.  Events of Default. I one-0r'more of the following events (herein called “IZvents
of Default”™) shall occur;

(a) If default be made in the-payment of any installment of principal or
interest of the Note which is not cured within fifteerii !5} days of the date such payment was due,
or if default be made for fifteen (15) days after notice in' the making of any other payment of
monies required to be made hereunder or under the Note;

(b) 11 a default pursuant to Section 15 hereot shall occur and be continuing,
without notice or period of grace of any kind; or

(c) It (and for the purpose of this Section the terni Maitgagor includes a
beneficiary of Mortgagor and each person who, as co-maker, guarantor or ctherwise is, shall be
or become liable for or obligated upon all or any part of the Indebtedness Hereby/3zcured):

(i) any Mortgagor shall file a petition in voluntary bankrupicy
under any Federal Bankruptcy Act or similar law, state or federal, now or hereafter in effect,

(11 any Mortgagor shall file an answer or otherwise in writing
admit insolvency or inability to pay its debts,

(iii} within sixty (60) days after the filing against any
Mortgagor of any involuntary proceedings under such Bankruptcy act or similar law, such
proceedings shall not have been vacated or stayed,

{iv) any Mortgagor shall be adjudicated a bankrupt, or a trustee
- 10 -
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or receiver shall be appointed for any Mortgagor or for all or a major part of any Mortgagor’s
property or the Premises, or any court shall take jurisdiction of all or the major part of any
Mortgagor’s property or the premises in any involuntary proceedings for the reorganization,
dissolution, liquidation or winding up of any Mortgagor, and such trustee or receiver shall not be
discharged or jurisdiction relinquished or vacated or stayed on appeal or otherwise stayed within
sixty (60) days. or

(V) any Mortgagor shall make an assignment for the benefit of
creditors or shall admit in writing its inability to pay its debts generally as they become due or
shall consent.to the appointment of a receiver or trustee or liquidator of all or the major part of its
property ov the Premises; or

(a If default shall continue for fifteen (15) days after notice thereof by
Morigagee to Morigazor in the due and punctual performance or observance of any other
agreement or condition kerein or contained in the Note except if the nature of the default 1s such
that it cannot be cured in/lirly (30) days and cure is begun within thirty (30) days and thereafter
diligently pursued such defau!tshall not be considered an Event of Default; or

(e) If the Premuses shall be abandoned; or
(H If any Maker of the 2ote shall die or be declared legally incompetent; or

() If The Upton Propertiez _Inc. shall cease to exist as a corporation in good
standing in the State of Illinois, except in the eveat of an administrative dissolution followed by a
reinstatement within sixty (60) days; or

(h} If 1211 Chicago Ave., LLC shaii cease to exist as a limited liability
company in good standing in the State of Tllinois, except.in the event of an admimistrative
dissolution followed by a reinstatement within sixty (60) days; or

(1) [ 2722 Green Bay Road, LLC shall cease to'exist as a limited liability
company in good standing in the State of Illinois, except in the event ofan administrative
dissolution followed by a reinstatement within sixty (60) days;

then Mortgagee is authorized and empowered, at its option, without affecting the lien hereby
created or the priority of said lien or any right of Mortgagee hereunder, to declarc, without
further notice all Indebtedness Hereby Secured immediately due and payable, whether or not
such default be thereafler remedied by Mortgagor, and Mortgagee may immediately proceed to
foreclose this Mortgage and to exercise any right, power or remedy provided by this Mortgage,
the Note, any document securing the Note or by law or in equity.

17.  Foreclosure. When the Indebtedness IHereby Secured or any part thereof shall
become due, by acceleration or otherwise, Mortgagee shall have the right to foreclose the lien
hereof for the Indebtedness Hereby Secured or any part thereof. In any suit or proceeding to
foreclose the lien hereof, there shall be allowed and included as additional indebtedness in the
decree for sale, all expenditures and expenses which may be paid or incurred by or on behalf of
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Mortgagee for attorneyvs’ fees. appraisers’ fees, outlays for documentary and expert evidence,
stenographer’s charges, publication costs and costs (which may be estimated as to items to be
expended after entry of the decree) of procuring abstracts of title, ftitle scarches and
examinations, title insurance policies, and similar data and assurances with respect to title to
prosecute such suit or to evidence to bidders at sales, which may be had pursuant to such decree,
the true conditions of the title to or value of the Premises. All expenditures and expenses in this
Section mentioned and expenses and fees as may be incurred in the protection of said Premises
and the maintenance of the lien of this Mortgage, including the fees of any attorney employed by
Mortgagee in any litigation or proceedings affecting this Mortgage, the Note or the Premises,
including probate and bankruptcy proceedings, or in preparation for the commencement or
defense ol any proceeding or threatened suit or proceeding, shall be immediately due and
payable by the Mortgagor, with interest thereon at the Default Rate as set forth in the Note.

18.  Receiver. Whether or not a complaint to foreclose this Mortgage has been filed,
the court may appoint a1eceiver of the Premises. Such appointment shall be made as provided
before or after sale, with<ut notice, without regard to solvency or insolvency of Mortgagor and
without regard to the then viiuz of the Premises or whether the same shall be then occupied as a
homestead or not. Mortgagee or apy-holder of the Note may be appointed as such receiver. Such
receiver shall have the power to collect the rents, issues and profits of the Premises during the
pendency of such foreclosure suit and in-case of a sale and a deficiency, during the full statutory
period of redemption, if any. whether thcte be a redemption or not, as well as during any further
times when the Mortgagor, cxcept for the iniervention of such receiver, would be entitled to
collection of such rents. issucs and profits and.all.other powers which may be necessary or are
usual In such cases for the protection, possesstoil; control, management and operation of the
Premises during the whole of said period. The covit may, from time to time, authorize the

receiver to apply the net income from the Premises in kig hands in payment in whole or in part
of:

(a) the Indchbtedness Hereby Secured or thel indebtedness secured by any
deeree foreclosing this Mortgage, or any tax, special assessment or ther lien which may be or
become superior to the lien hereof or of such decree, provided such application is made prior to
the foreclosure sale; or

(b)  the deficiency in case of a sale and deficiency.

19.  Insurance Upon Foreclosure. In case of an insured loss after Toreclosure
proceedings have been instituted, the proceeds of any insurance policies, if' not applied in
Mortgagee’s sole discretion to rebuilding or restoring the buildings or improvements, shal] be
used to pay the amount due in accordance with any decree of foreclosure and any balance shall
be paid as the court may direct. In the case of foreclosure of this Mortgage, the court may
provide in its decree that the decree creditor may cause a new loss payable clause to be attached
to each casualty insurance policy making the proceeds payable to decree creditors. Any such
foreclosure decree may further provide that in case of one or more redemptions under said
decree, cach successive redemplor may cause the preceding loss clause attached 1o each casualty
msurance policy to be canceled and a new loss clause to be attached thereto, making the
procecds thereunder payable to such redemptor. In the event of foreclosure sale, Mortgagee is
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authorized. without the consent of Mortgagor, to assign any and all insurance policies to the
purchaser at the sale or to take such other steps as Morlgagee may deem advisable to cause the
interest of such purchaser to be protected by any of the said insurance policies.

20, Waiver of Redemption Rights and Reinstatement Rights. Mortgagor covenants
and agrees that it will not at any time insist upon or plead, or in any manner whatsoever claim or
take any advantage of, any stay, exemption or extension law or any so-called “Moratorium Law™
now or at any time hereafter in force, or claim, take or insist upon any benefit or advantage of or
from any law now or hereafter in force providing for the valuation or appraisement of the
Premises, or.any part thereofl. prior to any sale or sales thereof to be made pursuant to any
provisions” ieiein contained. or to decree, judgment or order of any court of competent
jurisdiction, Ot-after such sale or sales claim exercise any rights under any statutc now or
hereafter in forcz 1o redeem the property so sold, or any part thereof, or relating to the
marshalling thereof] wpon foreclosure sale or other cnforcement hereof. Mortgagor expressly
waives any and all rights'6f redemption from sale under any order or decree of foreclosure of this
Mortgage on its own bekall and on behalf of each and every person, excepting only decree or
judgment creditors of Mortgagaracquiring any interest or title to the Premises subsequent to the
date hereof, it being the intent hierea€ that any and all such rights of redemption of Mortgagor and
of all other persons are and shall be deemed to be hereby waived to the full extent permitted by
law. Mortgagor will not invoke or utiiize any such law or laws or otherwise hinder, delay or
impede the execution of any right, powei «nd remedy as though no such law or laws have been
made or enacted. Mortgagor waives all righteof reinstatement under 75 ILCS 5/15-1602 to the
fullest extent permitted by law.

21.  Mortgagee-in-Possession. Nothing siia!i e construed as constituting Mortgagee a
mortgagee-in-possession in the absence of actual taking of possession of the Premises by
Mortgagee.

22, Mortgagee’s Right of Possession. Whether or nova_complaint to foreclose this
Mortgage has been filed, the court may appoint Mortgagee as mortuagee-in-possession of the
Premises. Mortgagor hereby waives any rights it may have to object to such appointment. Such
appeintment may be made before or after sale, without notice, without regard-to the solvency or
insolvency of Mortgagor and without regard to the then value of the Fremises. Upon such
appointment, Mortgagee shall be entitled to take actual possession of the Premiscs, or any part
thereof, personally or by its agents or attorneys, and Mortgagor shall surrender such-possession
to Mortgagee, together with all documents, books, records, papers and accounts of Mortgagor as
may be necessary or desirable in connection with the management and operation of the Premises.
Mottgagee may exclude Morigagor, its agents and servants wholly therefrom and may act as
atlorney-in-fact or agent of Mortgagor, or in its own name as Mortgagee, and under the powers
herein granted, hold, operate. manage and control the Premises and conduct the business thereofl
in such manner as it deems proper or necessary to enforce the payment or security of the avails,
rents, issues and profits of the Premises, including actions for the recovery of rents actions in
forcible detainer and actions in distress for rent, and with full power:

to cancel or terminate any lease or sublease for any causc or on any
ground that would entitle Mortgagor to cancel the same;
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10 elect or disaffirm any lease or sublease which is then subordinate to the
lien hercof except to the extent proscribed by any non-disturbance agreecment to which
Mortgagee is a party;

to extend or modify any then existing leases and to make new leascs,
which extension, modifications and new leases may provide for terms to expire or for options to
lessees to extend or rencw terms to expire beyond the maturity date of the Indebtedness Hereby
Secured and beyond the date of the issuance of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being undersiood and agreed that any such leases, and the options or other
such provisions to be contained therein shall be binding upon Mortgagor and all persons whose
interests in the Premises are subject to the lien hereof and upon the purchaser or purchasers at
any forcclosure-saie. notwithstanding any redemption from sale, discharge of the mortgage
indebtedness, satsiaction of any foreclosure decree, or issuance of any certificate of sale or deed
to any purchaser;

to make all necessary or proper repairs, decorating, rencwals,
replacements, alterations, additions,-hetterments and improvements to the Premises as to it may
seem judicious;

to insurc and retasoie the same and all risks incidental of Mortgagee's
possession, operation and management thereof’

to receive all of such avaiie rents, issues and profits hereby granting full
power and authority to exercise each and every ciAhe rights, privileges and powers herein
granted at any and all times hereafter, without notic¢/to’ Mortgagor, Mortgagee shall not be
obligated to perform or discharge, nor does it hereby undertake to perform or discharge, any
obligation, duty or liability under any leases. Mortgagor shali and does hereby agree to
indemnify and hold Mortgagee harmless of and from any and ail diability, loss or damage which
it may or might incur under said leases or under or by reason of tlie 4ssignment thereof and of
and from any and all claims and demands whatsoever which may be asseried against it by reason
of any alleged obligations or undertakings on its part to perform or discharge any of the terms,
covenants or agreements contained in said leases. Should Mortgagee incur any-sus; liability, loss
or damage under said leases or under or by reason of the assignment thereof, or i the defense of
any claims or demands. the amount thereof, including costs, expenses and reasonaile atlorneys’
fecs, shall be secured hereby and Mortgagor shall reimburse Mortgagee therefor inimediately
upon demand; and

to use and apply the avails, rents, issues, profits and proceeds of the
Premises in payment of or on account of the following, in such order as Mortgagee may
determine:

(i)  to the payment of the operating expenses of the Premises,
including cost of management and leasing thereof (which shall include reasonable compensation
to Mortgagee and its agent or agents if management be delegated to an agent or agents, and shall
also include lease commissions and other compensation and expenses of seeking and procuring
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tenants and entering into leases), established claims for damages, if any, and premiums on
insurance hereinabove authorized;

(i) to the payment of taxes and special assessments now due or which
may hereafter become due on the Premises; and, if this is a leasehold mortgage, of all rents due
or which may become hereafter due under the underlying lease;

(111) to the payment of all repairs, decorating, renewals, replacements,
alterations, additions, betterments and improvements of the Premises, including but not limited
{o the cost from time to time of installing or replacing refrigeration and gas or electric stoves
therein, arnd ol placing the Premises in such condition as will, in the judgment of Mortgagee,
make it readily reatable; and

('v)  to the payment of any Indebtedness lereby Secured or any
deficiency which may-esalt from any foreclosure sale.

23.  Title in Mortgagor's Successors. If ownership of the Premises becomes vested in
a person or persons other thai’ Mestgagor, Mortgagee may, without notice to Mortgagor, deal
with such successor or successors. in interest of Mortgagor with reference to this Mortgage and
the Indebtedness Hereby Secured in'the.same manner as with Mortgagor. Mortgagor shall give
immediate written notice to Mortgagec-of“any conveyance, transfer or change of ownership of
the Premises. Nothing in this Section shall vary-er negate the provisions of Scction 15 above.

24.  Assignment of Rents, Issues and Profits.

(a) Grant of Security Interest. Mortgagor hereby assigns and transfers to
Mortgagee all the rents. issues and profits of the Premises and.all present and future leases upon
all or any part of the Premises and any and all extensions and renewals thereof (“Leases™) and all
security deposits or interest therein now or hereafter held by Morigagor, and hereby gives to and
confers upon Mortgagee the right, power and authority to collect suei rents, issues and profits.
Mortgagor irrevocably appoints Mortgagee its true and lawful attorney-in-fact, at the option of
Mortgagee at any time and from time to time, to demand, receive and caforee payment, to give
receipts, releases and satisfactions, and to sue in the name of Mortgagor ar Mertgagee for all
such rents, issues and profits and apply the same to the indebtedness securéd hereby. The
assignment of the rents, issues and profits of the Premises in this Section is intended to be an
absolute assignment from Mortgagor to Mortgagee and not merely the passing ¢fa security
interest.

(b) Mortgagor’s Representations. Mortgagor represents that: (i) it has made no
prior assignment or pledge of the rents assigned hereby or of Mortgagor’s interest in any of the
Leascs; (ii) to the best of Mortgagor’s knowledge no default exists in any of the Leases; (ii1) to
the best of Mortgagor's knowledge none of the Leases have been modified; and (iv) no
prepayment of any installment of rent for more than two (2) months due under any of the Leases
has been received by Mortgagor.

(c) Negative Covenants  of  Mortgagor. Mortgagor will not, without
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Mortgagee’s prior wrilten consent: (i) execute an assignment or pledge of the rents from the
Premises or any part thereof or of the Mortgagor’s interest in any of the Leases; (ii) terminate or
consent to the cancellation or surrender of any of the Leases except in the ordinary course of
business; (iii} modify, extend or otherwise alter the terms of any of the Leascs except in the
ordinary course of business; (iv) accept prepayments more than one month in advance of any
installments of rents to become due under any of the Leases; or (v) execute any lease of all or
any portion of the Premises except for actual occupancy by the lessee thereunder.

(d)  Affirmative Covenants of Mortgagor. Mortgagor at its sole cost and
expense will: (1) at all times promptly and faithfully abide by, discharge or perform all of the
covenants,/conditions and agreements contained in the Leases; (ii) enforce or secure the
performance o1 all of the covenants, conditions and agreements of the Leases on the part of the
lessees to be kept-and performed; (iii) appear in and defend any action or proceeding arising
under, growing out s0)or in any manner connected with the Leases or the obligations, duties or
liabilities of Mortgagor, a¢ lessor, and of the lessees thereunder, and pay all reasonable costs and
expenses of Mortgagee, including reasonable attorneys’ fees, in any such action or proceeding in
which Mortgagee may appcap; (iv) transfer and assign to Mortgagee any and all Leases
subsequently entered into, which shall be made upon the same or substantially the same terms
and conditions (at current market ‘ates) as contained in the Leases presently in effect, and make,
exccute and deliver to Mortgagee upor demand any and all instruments required to effectuate
said assignment; (v) furnish to Mortgagez_within ten (10) days after a request by Mortgagee to
do so, a written statement containing the names-of all lessees of the Premises or any part thercof,
the terms of their respective [eases, the spaces.oceupied and the rentals payable thereunder as to
Leases in which Mortgagor has an interest; (vi) s within five (5) days of the demand therefor
by Mortgagee, commercial reasonable efforts to request from any lessee under any of the Leases
a certificate with respect to the status thereof as to Leases in which Mortgagor has an interest;
and (vi1) furnish Mortgagee promptly with copies of anytiotices-of default which Mortgagor may
at any time forward to any lessce of the Premiscs or any part tierest.

(e) Defeasance. Until an Event of Default, as sueh term is defined herein,
Mortgagee shall not excrcise any rights hereunder and Mortgagor shail kave the right to collect
upon, but not prior to accrual, all rents, issues, profits and advances from tic Premises and to
retain, use and enjoy the same. The rents, issues and profits are hereby assigries absolutely by
Mortgagor to Mortgagee contingent only upon the occurrence of an Event of Defzalt under this
Mortgage or the Note.

25. Collection Upon Default.

(a) Upon any Event of Default, Mortgagee, but without obligation so to do
and without releasing Mortgagor from any obligation hereof, may make or do the same in such
manner and to such extent as Mortgagee may deem necessary to protect the security hereof,
including specifically, without limiting its general powers, the right to appear in and defend any
action or proceeding purporting to affect the security hereof or the rights or powers of
Mortgagee, and also the right to perform and discharge each and every obligation, covenant and
agreement of Mortgagor in the Leases contained, and in exercising any such powers to incur and
pay necessary and reasonable costs and expenses, including reasonable attorneys® fees, all at the
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expense of Mortgagor.

{b) Mortgagee shall not be obligated to perform or discharge, nor docs it
hereby undertake to perform or discharge, any obligation, duty or liability under the Leases or
under or by reason of this assignment. Mortgagor shall and does hereby agree to indemnify and
hold Mortgagee harmless of and from any and all Hability, loss or damage which it may or might
incur under the Leases or under or by reason of this Mortgage and of and from any and all claims
and demands whatsoever which may be asserted against it by reason of any alleged obligations
or undertaking on its part to perform or discharge any of the terms, covenants or agreements
contained in.the Leases. Should Mortgagee incur any such liability, loss or damage under the
Leases or ander or by reason of this assignment or in the defense of any such claims or demands,
the amount thcreof, including reasonable costs, expenses and reasonable attorneys’ fees shall be
secured hereby;-ard Mortgagor shall reimburse Mortgagee therefor with interest at the Default
Rate provided in tiig Note immediately upon demand.

(c) A nzinand on any lessec by Mortgagee for the payment of the rent on any
Event of Default claimed by Mortgagee shall be sufficient warrant to the lessee to make future
payment of rents to Mortgaged without the necessity for further consent by Mortgagor, and any
person may and is hereby authorized 1o rely thereon.

(d)  Tothe extent thaiMortgagor has the right to so do, Mortgagor does further
specifically authorize and mnstruct each and every present and future lessce of the whole or any
part of the Premises to pay all unpaid rental agreed upon in any tenancy to Mortgagee upon
receipt of demand from Mortgagee to pay the camie, and Mortgagor hereby waives the right,
claim or demand it may now or hereafter have againstany such lessee by reason of such payment
of rental to Mortgages or compliance with other requirements of Mortgagee pursuant to this
assignment. Mortgagee shall make a demand on such lessces only after an Event of Default.

() Upon or at any time after an Event of D¢iault, Mortgagee may, without
further notice, either in person or by agent with or without bringing aiy action or proceeding, or
by a receiver to be appointed by a court, and, either with or without taking possession of the
Premises, in the name of Mortgagor or in its own name sue for or otherwise-collect and receive
such rents, issues, profits and advances, including those past due and unpaia, and-apply the same,
less reasonable costs and expenses of operation and collection, including, but nor being Iimited
to, reasonable attorneys’ fces, management fees and broker’s commissions, upon any
Indebtedness Hereby Secured, and in such order as Mortgagee may determine..[Mortgagee
reserves, within its own discretion, the right to determine the method of collection and the extent
to which enforcement of collection of delinquent rents shall be prosecuted and shall not be
accountable for morc monies than it actually receives from the Premises. The entering upon and
taking possession of the Premises or the collection of such rents, 1ssues, profits and advances,
and the application thereof, as aforesaid. shall not cure or waive any defaull hereunder and
Mortgagee may continue to so possess and collect even after any such default has been cured.
Mortgagor agrees that it will facilitate in all reasonable ways Mortgagee’s collection of said
rents, and will, upon request by Mortgagee, promptly exccute a written notice to each lessee
directing the lessec to pay rent to Mortgagee.
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26.  Security Agreement. This instrument shall also serve as a grant of security interest
of the Personal Property provided herein. Concurrently with the execution hereof, Morlgagor
will execute such UCC Financing Statements as are requested by Mortgagee, and will from time
to time thereafter forthwith upon request by Mortgagee cxecute such additional Financing
Statements and Continuation Statements as Mortgagee may request.

Mortgagor hereby makes the following representations and warranties regarding the
Personal Property:

(a) the Personal Property is bought or used primarily for business use;

() the Personal Property (except for receivables and bank accounts) will be
kept at the Preinises. Mortgagor will not remove the Personal Property from the Premises
without the prior written consent of Mortgagee, which consent may be withheld in Mortgagee’s
sole and absolute discretren, unless the Personal Property is obsolete, damaged, sold or disposed
of and replaced by PersopziProperty of comparable quality and value;

(c) except for the security interest granted hereby Mortgagor is the owner of
the Personal Property free from any adverse lien, security interest or encumbrance; and
Mortgagor will defend the Personal Froperty against all claims and demands of all persons at any
time claiming the same or any interest taerein;

(d)  no Financing Statemeut covering any of the Personal Property or any
proceeds thereof is on file in any public office, ¢ther than financing statements to be released by
reason of payments to be made from disbursements Gf monies borrowed and secured herchy.
Mortgagor shall immediatelv notify Mortgagee in wriuag of any change in name, address,
identity or ownership structure from that shown in this“Mortgage and shall also upon demand
furnish to Mortgagee such further information and shall exetute and deliver to Mortgagee such
financing statements and other documents in form satisfactory to dortgagee and shall do all such
acts and things as Mortgagee may at any time or from time to timerexsonably request or as may
be necessary to appropriate to establish and maintain a perfected secucity-interest in the Personal
Property as security for the Indebtedness Hereby Secured, subject to ne. adverse liens or
encumbrances; and Mortgagor will pay the cost of filing the same or filing/or recording this
Mortgage in all public offices wherever filing or recording is deemed by Morigagee to be
necessary or desirable. The original or a carbon, photographic or other reprocuction of this
Mortgage is sufficient as a financing statement as to fixtures and to any other property, 1f any, for
which this Mortgage may be sufficient pursuant to the Uniform Commercial Code as enacted in
Ilinois (the “Code™);

(e) Mortgagor will not sell or offer to sell, assign, pledge, lease or otherwise
transfer or encumber the Personal Property or any interest therein, unless such Personal Property
is obsolete or sold or disposed of and is replaced by other Persona!l Property of comparable
quality and value, without the prior written consent of Mortgagee; and

() Mortgagor will kecp the Personal Property free from any adverse lien,
security interest or encumbrance and in good order and repair, ordinary wear and tear excepted,

- 18 -



0535033049 Page: 19 of 27

UNOFFICIAL COPY

shall not waste or destroy the Personal Property or any part thereof, and shall not use the
Personal Property in violation of any statute, ordinance or policy of insurance thereon.
Mortgagee may examine and inspect the Personal Property at any reasonable time or times, on
reasonable notice, wherever located.

Until the occurrence of an Event of Default, Mortgagor may have possession of the
Personal Property and use it in any lawful manner not inconsistent with this Mortgage and not
inconsistent with any policy of insurance thereon.

Upon the occurrence of an Event of Default (regardless of whether the Uniform
Commercia: Code has been enacted in the jurisdiction where rights or remedies are asserted) and
at any time thiereafier Morlgagee shall have the remedies of a secured party under the Code,
including withoui Yimitation the right to take immediate and exclusive possession of the Personal
Property, or any parihereof, and for that purpose may, so far as Mortgagor can give authority
therefor, with or withedt judicial process, enter (if this can be done without breach of the peace),
upon any premises on wnich the Personal Property or any part thereof may be situated and
remove the same therefrom provided that if the Personal Property is affixed to the Real Estate,
such removal shall be subject“to the conditions stated in the Code); and Mortgagee shall be
entitled to hold, maintain, preserv: and prepare the Personal Property for sale, until disposed of,
or may propose to retain the Persoral Property subject to Mortgagor’s right of redemption in
satisfaction of Mortgagor’s obligations.23 provided in the Code. Mortgagee, without removal,
may render the Personal Property unusable and-dispose of the Personal Property on the Premises.
Mortgagee may require Mortgagor to assemble the Personal Property and make it available to
Mortgagee for possession ai a place to be designated by Mortgagee which is reasonably
convenient to both parties. Unless the Personal Praplity is perishable or threatens to decline
speedily in value or is of a type customarily sold on & recognized market, Mortgagee will give
Mortgagor at least fifteen (13) days” notice of the time and plag= of any public sale thercof or of
the time after which any private sale or any other intended ditvosition thercof is to be made. The
requirements of reasonable notice shall be met if such notice i (nziled, postage prepaid, to the
address of Mortgagor shown in this Mortgage at lcast fifteen (15) days nefore the time of the sale
or disposition. Mortgagee may buy at any public sale and if the Personzd, Property is of a type
customarily sold in a recognized market or is of a type which is the subject ofwidely distributed
standard price quotations, he may buy at private sale. The net proceeds realized-upon any such
disposition, after deduction for the expenses of retaking, holding, preparing Tor sale or lease,
selling, leasing and the like and reasonable attorneys’ fees and legal expensek incurred by
Mortgagee both before and after judgment, if any, shall be applied in satisfaciion of the
Indebtedness Hereby Secured. Mortgagee will account to Mortgagor for any surplus realized on
such disposition and Mortgagor shall remain liable for any deficiency. All rights and remedics
under this Mortgage are subject to applicable bankruptcy law.

The remedies of Mortgagee hereunder are cumulative and the exercise of any one or
more of the remedies provided for herein or under the Code shall not be construed as a waiver of
any of the other remedies of Mortgagee so long as any part of Mortgagor’s obligations remains
unsatisfied.

All rights of Mortgagee in, to and under this Mortgage and in and to the Personal
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Property shall pass to and may be exercised by any assignee thereof. Mortgagor agrees that if
Mortgagee gives notice to Mortgagor of an assignment of said rights, upon such notice the
liability of Mortgagor to the assignee shall be immediate and absolute.

Mortgagor will not sct up any claim against Mortgagee as a defense, counterclaim or
setoff to any action brought by any such assignee for the unpaid balance owed hereunder or for
possession of the Personal Property, provided that Mortgagor shall not waive hereby any right of
action to the extent that waiver thereof is expressly made unenforceable under applicable law.

27. _ Rights Cumulative. Each right, power and remedy conferred upon Mortgagee is
cumulativa“and in addition to every other right, power or remedy, express or implied, given now
or hereafter existing, at law or in equity, and each and every right, power and remedy so existing
may be exercised rom time to time as often and in such order as may be deemed expedient by
Mortgagee, and thic ¢xereise or the beginning of the exercise of one right, power or remedy shall
not be a waiver of the'right to exercise at the same time or thereafter any other right, power or
remedy. No delay or omizsion of Mortgagee in the exercise of any right, power or remedy shall
impair any such right. ponwer or remedy or be construed to a waiver of any default or
acquiescence therein.

28. Successors and Assigas: This Mortgage and each and every covenant, agreement
and other provision hereof shall be binuiiig upon Mortgagor and its successors and assigns,
including each and every from time to time record owner of the Premises or any other person
having an interest therein, and shall inure te the benefit of Mortgagee and its successors and
assigns. Wherever herein Mortgagee i1s referred (o such reference shall be deemed 1o include the
holder of the Note, whether so expressed or not; arideach such holder of the Note shall have and
enjoy all of the rights, privileges, powers, options ang benefits afforded hereby and hereunder,
and may enforce all and everv of the terms and provisicninereof, as fully and to the same extent
and with the same effect as if such from time to time holder were herein by name designated the
Mortgagee.

29, Provisions Severable. The unenforceability or invalidity of any provisions hereof
shall not render any other provisions herein contained unenforceable or invalid.

30.  Waiver of Defense. Actions for the enforcement of the lien Orany provision
hereof shall not be subject t¢ any defense which would not be good and availab’e to the party
interposing the same in an action at law upon the Note, and all such defenses are he'chy waived
by Mortgagor.

31.  Captions and Pronouns. The captions and headings of the various sections of this
Mortgage are for convenience only, and are not to be construed as confining or limiting in any
way the scope or intent of the provisions hereof. Whenever the context requires or permits, the
singular shall include the plural, the plural shall include the singular and the masculine, feminine
and neuter shall be freely interchangeable.

32 Addresses and Notices. Any notice which any party hereto may desire or may be
required to give to any other party shall be in writing, and the mailing thereof by certified mail to
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the addresses hereafter set forth or to such other place as any party hereto may by notice in
writing designate, shall constitute service of notice hereunder:

IF TO MORTGAGLE: The PrivateBank and Trust Company
10 North Dearborn Street
Chicago, lllinois 60602
Attn:  Loan Operations

IF TO MORTGAGOR:  The Upton Properties, Inc.
P.O. Box 967
Libertyville, llinois 60048

1211 Chicago Ave., LL.C
25521 W. Route 173
Antioch, Tllinois 60002

2722 Green Bay Road, LLC
25521 W. Route 173
Antioch, Illinois 60002

33.  No liability on Mortcagee. Notwithstanding anything contained herein,
Mortgagee shall not be obligated to perform.or discharge, and does not hereby undertake to
perform or discharge, any obligation, duty ¢r liability of Mertgagor, whether hereunder, under
any of the leases atfecting the Premises, under any contract relating to the Premises or otherwise,
and Mortgagor shall and does hereby agree to indsiraify and hold Mortgagee harmless of and
from any and all liability, loss or damage which Morigagee may incur under or with respect to
any portion of the Premises or under or by reason of its-exercise of rights hereunder; and any and
all claims and demands whatsoever which may be asserted against it by reason of any alleged
obligation or undertaking on its part to perform or discharge any of the terms, covenants or
agreements contained in any of the contracts, documents or instruraents affecting any portion of
the Premises or affecting any rights of the Mortgagor thereto. Moestgagee shall not have
responsibility for the control. care, management or repair of the Premises 2+ be responsible or
liable for any negligence in the management, operation, upkeep, repair or control-of the Premises
resulting in loss or injury or death to any tenant, licensee, employee, stranger or other person. No
liability shall be enforced or asserted against Mortgagee in its exercise of the (powers herein
granted to it, and Mortgagor expressly waives and releases any such liability. Should Mortgagee
incur any such liability, loss or damage under any of the leases affecting the Premises or under or
by reason hereof, or in the defense of any claims or demands, Mortgagor agrees to reimburse
Mortgagee immediately upon demand for the full amount thereof, including costs, expenses and
attorneys’ fees.

34.  Mortgagee not a Joint Venturer or Partner. Mortgagor and Mortgagee
acknowledge and agree that Mortgagee is not and in no event shall be deemed to be a partner or
joint venturer with Mortgagor or any beneficiary of Mortgagor. Mortgagee shall not be deemed
to be a partner or joint venturer on account of its becoming a mortgagee-in-possession or
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exercising any rights pursuant to this Mortgage or pursuant to any other instrument or document
evidencing or sccuring any of the Indebtedness Secured Hereby, or otherwise.

35, EP.A. Compliance. Mortgagor covenants that the buildings and other
improvements constructed on. under or above the subject real estate will be used and maintained
in accordance with the applicable state or federal environmental protection agency regulations
and the use of said buildings by Mortgagor or Mortgagor’s lessees will not unduly or
unreasonably pollute the atmosphere with smoke, fumes, noxious gases or particulate pollutants
in violation of any such regulations. In the event Mortgagor or said lessees are served with nolice
of violation by any such environmental protection agency or other governmental authority,
Mortgagor<will immediately cure such violation and abate whatever nuisance or violation is
claimed or all¢ged to exist.

36.  Subsequent Loan Disbursements. This Mortgage is given to secure and shall be a
valid lien as to all the Indebtedness Hereby Secured and secures presently existing Indebtedness
Hereby Secured and futuvre Indebtedness Hereby Secured as it arises within twenty (20) years
from the date hereof to the same extent as if such future Indebtedness Hereby Secured arose on
the date of the execution of tiiig'Mortgage although the amount and character of the Indebtedness
Hereby Secured may vary during the term of this Mortgage. This Mortgage is intended to and
shall be valid and have priority over‘all subsequent liens and encumbrances, including statutory
liens, except solely taxes levied on th¢ Premises, to the extent of the amount of the Note, plus

interest and any disbursements made pursuant to the Note and the Mortgage.

37. Furnishing of Financial Statements and Reports to Mortgagec. Mortgagor
covenants and agrees thal it will keep and maintain’bseks and records of account, or cause books
and records of account to be kept and maintained in‘which full, true and correct entries shall be
made of all dealings and transactions relative to the Preinises, which books and records of
account shall, at reasonable times and on reasonable notice,! he open to the inspection of
Mortgagee and its accountants and other duly authorized representatives. Such books of record
and account shall be kept and maintained either:

(a) in accordance with generally accepted accounting principles consistently
applied; or

(b) in accordance with a cash basis or other recognized comprriiensive basis
of accounting consistently applied.

Mortgagor covenants and agrees to furnish or cause to be furnished to Mortgagce
annually, within sixty (60) days of the end of each fiscal year of Mortgagor a report satisfactory
to Mortgagee, including a balance sheet and supporting schedules and containing a detailed
statement of income and expenses. Mortgagor shall certify that each such report presents fairly
Mortgagor’s financial position. Mortgagor also covenants and agrees to furnish or cause to be
furnished to Mortgagee annually on or before April 30™ of each year (or within fifteen days after
filing its return in any year in which Mortgagor elects an extension, but in no event later than
October 31) copies of Mortgagor’s federal income tax filings.

If Mortgagor omits to prepare and deliver promptly any report required by this paragraph,
S22,
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Mortgagee may elect, in addition to exercising any remedy for an Event of Default as provided
for in this Mortgage, to make an audit of all books and records of Mortgagor including his bank
accounts which in anv way pertain to the Premises and to prepare the statement or statements
which Mortgagor failed to procure and deliver. Such audit shall be made and such statement or
statements shall be prepared by an independent Certified Public Accountant to be selected by
Mortgagee. Mortgagor shall pay all expenses of the audit and other services, which expenses
shall be secured hereby as additional indebtedness and shall be immediately due and payable
with interest thereon at the Default Rate of interest as set forth in the Noie and shall be secured
by this Mortgage.

38 UCC Financing Statement/Fixture Filing. This Mortgage is intended to be a UCC
Financing Séafement/fixture filing within the purview of section 9-502(c¢) of the Uniform
Commercial Cedswith respect to the collateral and the goods described herein, which goods are
and may become iixtures relating to the Premises. The addresses of the Mortgagor as Debtor and
the Mortgagee as Secured Party are set forth herein. This Mortgage is to be filed for record with
the Recorder of Deeds of the county or counties where the Premises are located.

39. JURY WAIVER., MORTGAGOR KNOWINGLY, VOLUNTARILY AND
INTENTIONALLY WAIVES IFREVOCABLY THE RIGHT IT MAY HAVE TO TRIAL BY
JURY WITH RESPECT TO ANY LEGAL PROCEEDINGS BASED HEREON, OR ARISING
OUT OF, UNDER OR IN CONNECTION WITH THE NOTE, THE INDEBTEDNESS
HEREBY SECURED, OR THE PREMISES, OR ANY AGREEMENT EXECUTED OR
CONTEMPLATED TO BE EXECUTED IN'CONJUNCTION HEREWITH OR ANY COURSE
OF CONDUCT OR COURSE OF DEALING IN YWHICH MORTGAGEE AND MORTGAGOR
ARE ADVERSE PARTIES. THIS PROVISION/ 1S, A MATERIAL INDUCEMENT FOR
MORTGAGEE IN GRANTING ANY FINANCIAL ACCOMMODATION TO MORTGAGOR.

40.  Submission 1o _Jurisdiction. Mortgagor hdreby. irrevocably submits to the
jurisdiction of any state or federal court sitting in Chicago, [llindisover any action or proceeding
based hereon and Mortgagor hereby irrevocably agrees that all clainis in respect of such action or
proceeding shall be heard and determined in such state or federai court. Mortgagor hercby
irrevocably waives, to the fullest extent it may effectively do so, the defense of an inconvenient
forum to the maintenance of such action or proceeding. Mortgagor irrevozah'y. consents to the
service of any and all process in any such action or procecding by the mailing oi copies ol such
process to such Mortgagor at its address as specified herein or otherwise in the/rezords of the
Mortgagee. Mortgagor agrees that a final judgment in any such action or proceediag, afler any
rights of appeal have been extinguished, shall be conclusive and may be enforced in any other
jurisdiction by suit on the judgment or in any other manner provided by law.

Mortgagor agrees not 1o institute any legal action or proceeding against Mortgagee or the
directors, officers, employecs, agents or property thereof, in any court other than the one
hereinabove specified. Nothing in this Section shall affect the right of Mortgagee (o serve legal
process in any other manner permitted by law or affect the right of Mortgagec to bring any action
or proceeding against Mortgagor or its property in the courts of any other jurisdictions.

USA Patriot Act. Mortgagor warrants to Mortgagee that neither the Mortgagor nor any
affiliate is identified in any list of known or suspected terrorists published by an United States
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government agency (collectively, as such lists may be amended or supplemented from time to
time, referred to as the “Blocked Persons Lists™) including, without limitation, (a) the annex to
Executive Order 13224 issued on September 23, 2001, and (b) the Specially Designated
Nationals List published by the Office of Foreign Assets Control. As used herein, the term
“Affiliate™ shall mean any person or entity that owns any equity interest in, has any control over
or has any rights to participate in the management of any of the Borrowers, or any entity in
which any of the Borrowers owns any equity interest, has any control over or has any rights to
participate in the managemernd of such entity.

Mortgagor covenants to Mortgagee that if it becomes aware that it or any Affiliate is
identified ¢n any Blocked Persons List, the Mortgagor shall immediately notify the Mortgagee in
writing of sucCiiinformation. Mortgagor further agrees that in the event it or any Affiliate is at
any time idendfied on any Blocked Persons List, such event shall be an Event of Default, and
shall entitle Morigegee to exercise any and all remedies provided in the Note, this Mortgage or
any of the other docuw:nents executed in connection with the Note and this Mortgage (the “lLoan
Documents”) or otherwise permitted by law. In addition, the Mortgagee may immediately
contact the Office of Forcign Assets Control and any other government agency the Mortgagee
deems appropriate in order (o’comply with its obligations under any law, regulation, order or
decrec regulating or relating t) tcrrorism and international money laundering. Upon the
occurrence of such Event of Default, Mortgagee will forbear enforcement of its rights and
remedies durtng such time as (1) the peison (“Person”) identified in a Blocked Persons List is
contesting in good faith by appropriate legal nroceedings such Person’s inclusion in a Blocked
Persons List and (2) the Mortgagee determines. in its sole and absolute discretion, that such
forbearance will not adversely affect title to, the condition or value of, or any lien in favor of the
Mortgagee and encumbering. any part of the Premiscs4{as defined in the Mortgages) or otherwise
adversely impact the ability of any Person to performi such Person’s obligations under or with
respect to any Loan Documents.,

Signature page follows
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IN WITNESS, WHEREOF, the undersigned have caused these presents to be executed
and delivered on -, 2005.

The Upton Properties, Inc., also known as Upton
ies, [ps., an Jllinois corporation

v Upton,/ Plfesidg/{t

By: \\\\ﬁ(

Jeanne A, Murphy,, S(‘ac\retary

1211 Chicago Ave., LLC, an Illinois limited

2722 Green Bay Road, LLC, an Illinois limited
liability copapany .

& |
o I

~Fopence ylfpton, gﬂnager

STATE OF ILLINOIS )
) SS
COUNTY OF ILLINOIS )

The undersigned, a Notary Public in and for the State and County aferesaid, does hereby
certify that Terry Upton ane-Jeanse-A-Murphy, President and—Seeretasy, respectively, of The
Upton Properties, Inc., also known as Upton Propertics, Inc.. an Illinois corparation, personally
known to me to be the same persons whose names are subscribed to the foregoing instrument,
appeared before me this day in person and acknowledged that they signed and delivered the said
instrument as their own free and voluntary act, and as the free and voluntary act of said
corporation, for the uses and purposes therein setff\orth. / .

Py
Ay

\a

GIVEN under my hand and Notarial Seal |

Notary Public
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STATE OF ILLINOIS )
) SS
COUNTY OF ILLINOIS )

The undersigned, a Notary Public in and for the State and County aforesaid, does hereby
certify that Terrence H. Upten, Manager of 1211 Chicago Ave., LLC, an Illinois limited liability
company, personally known to me to be the same person whose name is subscribed to the
foregoing instrument, appearcd before me this day in person and acknowledged that he signed
and delivered the said instrument as his own free and voluntary act, and as the free and voluntary
act of said limited lLability company, for the uses and purppses therein set forth.

\\ Séf 0

otary Public

GIVEMN.urder my hand and Notarial

i

""""""""

Norﬁp}LPJBSLSA L] ‘___,?h,h }

STATE OF ILLINOIS ) “_WCOMMSSON | ‘-_.z‘_w{;JLUNOES /}
) S3 T T g

COUNTY OF [LLINOIS y e,

The undersigned, a Notary Public in ond for the State and County aforesaid, does hereby
certify that Terrence H. Upton, Manager of 2722 Green Bay Road, LL.C, an Illinois limited
ltability company, personally known to me to be the same person whose name is subscribed to
the foregoing instrument, appeared before me this dzy in person and acknowledged that he
signed and delivered the said instrument as his own frecand voluntary act, and as the free and
voluntary act of said limited {iability compan)gQ for the uses and prrposcs therein set forth.

\\ 2005 .

GIVEN under my hand and Notarial Sea

W
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EXHIBIT A

LEGAL DESCRIPTION:

Parcel 1A:

Lot 1 in Levy’s Plat of Consolidation of Lots 12 through 15 in Block 77 in Northwestern
University Subdivision of the North 1/2 of the North 1/2 (East of Chicago Avenue) of Section
19, Township 41 North, Range 14 East of the Third Principal Meridian (except the 15-1/2 acres
in the Northeast corner of said tract), in Cook County, Illinois

Parcel 1B

Plat of Consolidga:ien of Lots 16, 17, 18, 19, 20 and part of Lot 21 in Block 77 in Northwestern
University in the North 172 of the North 1/2 of Section 19 Township 41 North, Range 14 East of
the Third Principal Meridian, lying East of Chicago Avenue (except 15-1/2 acres in the
Northeast corner thereof) i1 Cook County, Illinois

COMMONLY KNOWN AS: 1111 Chicago Avenue, Evanston, [llinois
P.IN. 11-19-207-030-0000;
11-19-207-031-0000;
1 1=14-207-032-0000

Parcel 2:

The North 1/2 of Lot 15 and all of Lot 16, 17 and 18112 Block 76 in the City of Evanston in the
North 1/2 of the North 1/2 of Section 19, Township'41 _North, Range 14 East of the Third
Principal Meridian, in Cook County, Iilinois

COMMONLY KNOWN AS: 1211 Chicago Avenue, Evanston, Iliieis
P.LN.: 11-19-200-025-0000 and 11-19-200-02=0800

Parcel 3:

Jetco’s Consolidation of Lots 1, 2, 3, 4, 5, 6 and 7 in Block 24 in Stewart’s Resubdivision of
Blocks 22, 24 and 26 in North Evanston, being a subdivision of Lots 11 to 16 ang the West 4.3
acres of Lot 17 of George Smith’s Subdivision of (except the North 240 acres) the South Section
of Quilmette Reservation, m Township 43 North, Range 12, East of the Third Principal
Meridian, in Cook County, [llinois

COMMONLY KNOWN AS: 2722 Green Bay Road, Evanston, [llinois
P.IN.. 05-34-417-028-0000
-7 -
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