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MORTGAGE, SECURIYY AGREEMENT,
ASSIGNMENT OF RENTS AND LEASLS AND FIXTURE FILING

THIS MORTGAGE, SECURITY AGREEMENT,-ASSIGNMENT OF RENTS
AND LEASES AND FIXTURE FILING (“Mortgage”) is maas as of January || , 2006, by
MONARCH ASPHALT CO., an Illinois corporation (“Mortgager”), to and for the benefit of
LASALLE BANK NATIONAL ASSOCIATION, a national <oapking association, its
successors and assigns (“Mortgagee”):

RECITALS:

A. Pursuant to the terms and conditions of that certain Amended and Festated Loan
and Security Agreement dated as of January || , 2006 (as amended, restated or replaced from
time to time “Loan Agreement”) by and among Palumbo Bros., Inc., an Illinois corporation, PAL
Group, Inc., an Illinois corporation, Mortgagor (each a “Borrower” and collectively the
“Borrowers™) and Mortgagee, Mortgagee has agreed to provide the Borrowers with a revolving
credit facility in the maximum principal amount of Fifteen Million Dollars ($15,000,000.00) and
a term loan in the original principal amount of Twenty Million Dollars ($20,000,000) (“Loans”).
All capitalized terms not defined herein shall have the meanings ascribed to them in the Loan
Agreement

B. A condition precedent to Mortgagee’s extension of the Loans to the Borrowers is
the execution and delivery by Mortgagor of this Mortgage. Mortgagor is a wholly owned
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subsidiary of Palumbo Brothers, Inc. and by reason thereof has received adequate consideration
for the mortgage granted hereby.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, Mortgagor agrees as follows:

Mortgagor hereby mortgages, grants, assigns, remises, releases, warrants and conveys to
| Mortgagee, its successors and assigns, and grants a security interest in, the following described
| property, rights and interests (referred to collectively herein as “Premises™), all of which

property, rights and interests are hereby pledged primarily and on a parity with the Real Estate
(as defined below) and not secondarily:

(a3 The real estate located in the County of Cook, State of Illinois and legally
described on i;hibit A attached hereto and made a part hereof (“Real Estate”);

(b)  all imiprovements of every nature whatsoever now or hereafter situated on
the Real Estate, and #il Jxtures and personal property of every nature whatsoever now or
hereafter owned by Mortgzgor or used in connection with the Real Estate or the
improvements thereon, or.in_connection with any construction thereon, including all
extensions, additions, improvements, betterments, renewals, substitutions and
replacements to any of the foreguinz and all of the right, title and interest of Mortgagor in
and to any such personal property or fixicres together with the benefit of any deposits or
payments now or hereafter made on such.personal property or fixtures by Mortgagor or

on its behalf (“Improvements”);

(c)  all easements, rights of way, gores’ of real estate, streets, ways, alleys,
passages, sewer rights, waters, water courses, water rights and powers, and all estates,
rights, titles, interests, privileges, liberties, tenements, hercditaments and appurtenances
whatsoever, in any way now or hereafter belonging, relatin.g or appertaining to the Real
Estate, and the reversions, remainders, rents, issues and profite thereof, and all the estate,
right, title, interest, property, possession, claim and demand whatsoever, at law as well as
in equity, of Mortgagor of, in and to the same;

(d) all rents, revenues, issues, profits, proceeds, income, royaities, Letter of
Credit Rights (as defined in the Uniform Commercial Code of the State of.Iinois (the
“Code”) accounts, accounts receivable, escrows, security deposits, impounds, reserves,
tax refunds and other rights to monies from the Premises and/or the businesses and
operations conducted by Mortgagor thereon, to be applied against the Obligations;
provided, however, that Mortgagor, so long as no Event of Default has occurred
hereunder, may collect rent as it becomes due, but not more than one (1) month in
advance thereof;,

() all interest of Mortgagor in all leases now or hereafter on the Premises,
whether written or oral (each, a “Lease”, and collectively, the “Leases”), together with all
security therefor and all monies payable thereunder, subject, however, to the conditional
permission hereinabove given to Mortgagor to collect the rentals under any such Lease;
| 345149.1 040934-96903 2-
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(f)  all fixtures and articles of personal property now or hereafter owned by
Mortgagor and forming a part of or used in connection with the Real Estate or the
Improvements, including, but without limitation, any and all air conditioners, antennae,
appliances, apparatus, awnings, basins, bathtubs, bidets, boilers, bookcases, cabinets,
carpets, computer hardware and software used in the operation of Premises, coolers,
curtains, dehumidifiers, disposals, doors, drapes, dryers, ducts, dynamos, elevators,
engines, equipment, escalators, exercise equipment, fans, fittings, floor coverings,
furnaces, furnishings, furniture, hardware, heaters, humidifiers, incinerators, lighting,
machinery, motors, ovens, pipes, plumbing, pumps, radiators, ranges, recreational
facilities, refrigerators, screens, security systems, shades, shelving, sinks, sprinklers,
stokers -stoves, toilets, ventilators, wall coverings, washers, windows, window coverings,
wiring, ‘and all renewals or replacements thereof or articles in substitution therefor,
whether o« put the same are or shall be attached to the Real Estate or the Improvements in
any manner, ic-heing mutually agreed that all of the aforesaid property owned by
Mortgagor and jiaced on the Real Estate or the Improvements, so far as permitted by
law, shall be deemed ts be fixtures, a part of the realty, and security for the Obligations;
notwithstanding the agreement hereinabove expressed that certain articles of property
form a part of the realty covered by this Mortgage and be appropriated to its use and
deemed to be realty, to the «extent that such agreement and declaration may not be
effective and that any of said artic)s'may constitute Goods (as defined in the Code), this
instrument shall constitute a security agreement, creating a security interest in such
goods, as collateral, in Mortgagee, as 1 Secured Party, and Mortgagor, as Debtor, all in
accordance with the Code;

(g)  All of Mortgagor’s interests in General Intangibles, including Payment
Intangibles and Software (each as defined in the Cr:de) now owned or hereafter acquired,
including, without limitation, all of Mortgagor’s right titie and interest in and to: (1) all
agreements, licenses, permits and contracts to which Medigagor is or may become a
party; (ii) all obligations and indebtedness owed to Morigagor thereunder; (iii) all
intellectual property; and (iv) all choses in action and causes' of action relating to the
Premises;

(h)  All of Mortgagor’s accounts now owned or hereafter crestes or acquired,
including, without limitation, all of the following now owned or hereaftcr created or
acquired by Mortgagor: (i) Accounts (as defined in the Code), contract rights Lock debts,
notes, drafts, and other obligations or indebtedness owing to Mortgagor arising from the
sale, lease or exchange of goods or other property and/or the performance of services;
(ii) Mortgagor’s rights in, to and under all purchase orders for goods, services or other
property; (iii) Mortgagor’s rights to any goods, services or other property represented by
any of the foregoing; (iv) monies due or to become due to Mortgagor under all contracts
for the sale, lease or exchange of goods or other property and/or the performance of
services including the right to payment of any interest or finance charges in respect
thereto (whether or not yet eamned by performance on the part of Mortgagor);
(v) Securities, Investment Property, Financial Assets and Securities Entitlements (each as
defined in the Code); (vi) proceeds of any of the foregoing and all collateral security and
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guaranties of any kind given by any person or entity with respect to any of the foregoing;
and (vii) all warranties, guarantees, permits and licenses in favor of Mortgagor with
respect to the Premises; and

1) all proceeds of the foregoing, including, without limitation, all judgments,
awards of damages and settlements hereafter made resulting from condemnation proceeds
or the taking of the Premises or any portion thereof under the power of eminent domain,
any proceeds of any policies of insurance, maintained with respect to the Premises or
proceeds of any sale, option or contract to sell the Premises or any portion thereof.

TC BPAVE AND TO HOLD the Premises, unto Mortgagee, its successors and assigns,
forever, for tlie purposes and upon the uses herein set forth together with all right to possession
of the Premises a‘ter the occurrence of any Event of Default; Mortgagor hereby RELEASING
AND WAIVING all tizhts under and by virtue of the homestead exemption laws of the State of
Ilinois, subject to the Pexmritted Exceptions (as defined below).

FOR THE PURPOSE 07T SECURING: (i) the payment of the Loans and all interest,
late charges, LIBOR breakage charges, prepayment premium (if any), exit fee (if any), interest
rate swap or hedge expenses (if any), reimbursement obligations, fees and expenses for letters of
credit issued by Mortgagee for the-tenefit of Mortgagor, if any, and other indebtedness
evidenced by or owing under any of the ther Loan Documents, any application for letters of
credit and master letter of credit agreemert, iogether with any extensions, modifications,
renewals or refinancings of any of the foregotug; {ii) any interest rate, currency or commodity
swap agreement, cap agreement or collar agreemert, cxecuted by and between Mortgagor and
Mortgagee from time to time (collectively, “Interest ‘Rzie Agreements”); (iii) the performance
and observance of the covenants, conditions, agreements, representations, warranties and other
liabilities and obligations of Mortgagor or any other obligor (0 or benefiting Mortgagee which
are evidenced or secured by or otherwise provided in this Moitgage or any of the other Loan
Documents; (iv) the reimbursement to Mortgagee of any and ail sums incurred, expended or
advanced by Mortgagee pursuant to any term or provision of ‘0r constituting additional
indebtedness under or secured by this Mortgage, any of the other Lean Documents, or any
Interest Rate Agreements, or any application for letters of credit and master letter of credit
agreement, with interest thereon as provided herein or therein; and (v) any othar zbligations of
Mortgagor referred to in the Loan Agreement (collectively, “Obligations”).

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

1. Title. Mortgagor represents, warrants and covenants that (a) Mortgagor is the
holder of the fee simple title to the Premises, free and clear of all liens and encumbrances, except
those liens and encumbrances in favor of Mortgagee and as otherwise described on Exhibit B
attached hereto (“Permitted Exceptions”); and (b) Mortgagor has legal power and authority to
mortgage and convey the Premises.

2. Maintenance, Repair, Restoration, Prior Liens, Parking. Mortgagor covenants
that, so long as any portion of the Obligations remain unpaid, Mortgagor will:
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(@)  promptly repair, restore or rebuild any Improvements now or hereafter on
the Premises which may become damaged or be destroyed to a condition substantially
similar to the condition immediately prior to such damage or destruction, provided that
proceeds of insurance are available and sufficient for the purpose;

(b)  keep the Premises in good condition and repair, without waste, and free
from mechanics’, materialmen’s or like liens or claims or other liens or claims for lien
(subject to Mortgagor’s right to contest liens as permitted by the terms of Section 25
hereof or the Loan Agreement);

(c)  pay when due any indebtedness which may be secured by a permitted lien
or chdrge on the Premises on a parity with, superior to or inferior to the lien hereof, and
upon request exhibit satisfactory evidence of the discharge of such lien to the Mortgagee
(subject to Meoutgagor’s right to contest liens as permitted by the terms of Section 25
hereof or the Loau Agreement);

(d)  complite vithin a reasonable time any Improvements now or at any time
in the process of erection urour the Premises;

(¢)  comply with all“material requirements of law, municipal ordinances or
restrictions and covenants of recoidvith respect to the Premises and the use thereof;

® obtain and maintain in 1l force and effect, and abide by and satisfy the
material terms and conditions of, all mateiiai permits, licenses, registrations and other
authorizations with or granted by any governrusntal authorities that may be required from
time to time with respect to the performance of its’‘obligations under this Mortgage;

(g)  make no material alterations in the Premiises that exceed $100,000 in value
or demolish any portion of the Premises without Mortgagee’s prior written consent,
except as required by law or municipal ordinance;

(h)  suffer or permit no change in the use or general nature o the occupancy of
the Premises for another use not consistent with the existing occupancy.and use, without
the Mortgagee’s prior written consent;

(1) not initiate or acquiesce in any zoning reclassification with respsct to the
Premises, without Mortgagee’s prior written consent, which consent will not be
unreasonably withheld, conditioned or delayed;

® provide and thereafter maintain adequate parking areas within the
Premises as may be required by law, ordinance or regulation (whichever may be greater),
together with any sidewalks, aisles, streets, driveways and sidewalk cuts and sufficient
paved areas for ingress, egress and right-of-way to and from the adjacent public
thoroughfares necessary or desirable for the use thereof;
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(k)  shall comply, and shall cause the Premises at all times to be operated in
material compliance, with all applicable federal, state, local and municipal
environmental, health and safety laws, statutes, ordinances, rules and regulations,
including, without limitation, Mortgagor shall (i) ensure, and cause each of its
Subsidiaries to ensure, that no person who owns twenty percent (20.00%) or more of the
equity interests in Mortgagor, or otherwise controls Mortgagor or any of its Subsidiaries
is or shall be listed on the Specially Designated Nationals and Blocked Person List or
other similar lists maintained by the Office of Foreign Assets Control (“OFAC”), the
Department of the Treasury or included in any Executive Orders, (ii) not use or permit
the vse of the proceeds of the Loan to violate any of the foreign asset control regulations
of OFAL or any enabling statute or Executive Order relating thereto, and (iii) comply,
and cause each of its subsidiaries to comply, with all applicable Bank Secrecy Act
(“BSA”).laws and regulations, as amended; and

(D pay when due all Obligations in accordance with the terms of the Loan
Agreement and tiie other Loan Documents and duly perform and observe all of the terms,
covenants and conditicos to be observed and performed by Mortgagor under the Loan
Agreement, this Mortgage :nd the other Loan Documents.

3. Payment of Taxes and Asszssments. Mortgagor will pay when due and before
any penalty attaches, all general and speciii taxes, assessments, water charges, sewer charges,
and other fees, taxes, charges and assessments of every kind and nature whatsoever (all herein
generally called “Taxes”), whether or not assessed against Mortgagor, if applicable to the
Premises or any interest therein, subject to Mortgagor’s right to contest the same, as provided by
the terms hereof.

4. Tax Deposits. At Mortgagee’s option, after an/Event of Default, Mortgagor shall
deposit with Mortgagee, on the first day of each month until the-Obligations are fully paid, a sum
equal to one-twelfth (1/12th) of 105% of the most recent ascertaimeble annual Taxes on the
Premises. If requested by Mortgagee, Mortgagor shall also deposit witr. Mortgagee an amount of
money which, together with the aggregate of the monthly deposits to be made pursuant to the
preceding sentence as of one month prior to the date on which the next instal'ment of annual
Taxes for the current calendar year become due, shall be sufficient to pay in full sv:iiinstallment
of annual Taxes, as estimated by Mortgagee. Such deposits are to be held without ariy.allowance
of interest and are to be used for the payment of Taxes next due and payable when they become
due. So long as no Event of Default shall exist, Mortgagee shall, at its option, pay such Taxes
when the same become due and payable (upon submission of appropriate bills therefor from
Mortgagor) or shall release sufficient funds to Mortgagor for the payment thereof. If the funds
so deposited are insufficient to pay any such Taxes for any year (or installments thereof, as
applicable) when the same shall become due and payable, Mortgagor shall, within ten (10) days
after receipt of written demand therefor, deposit additional funds as may be necessary to pay
such Taxes in full. If the funds so deposited exceed the amount required to pay such Taxes for
any year, the excess shall be applied toward subsequent deposits. Said deposits need not be kept
separate and apart from any other funds of Mortgagee. Mortgagee, in making any payment
hereby authorized relating to Taxes, may do so according to any bill, statement or estimate
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procured from the appropriate public office without inquiry into the accuracy of such bill,
statement or estimate or into the validity of any tax, assessment, sale, forfeiture, tax lien or title
or claim thereof. Upon an Event of Default, Mortgagee may, at its option, apply any monies at
the time on deposit pursuant to this Section to cure an Event of Default or to pay any part of the
Obligations in such order and manner as Mortgagee may elect. If such deposits are used to cure
an Event of Default or pay any part of the Obligations, Mortgagor shall immediately, upon
demand by Mortgagee, deposit with Mortgagee an amount equal to the amount expended by
Mortgagor from the deposits. When the Obligations have been fully paid, any remaining
deposits shall be returned to Mortgagor. Such deposits are hereby pledged as additional security
for the Obligations and shall not be subject to the direction or control of Mortgagor. Mortgagee
shall not be iizhle for any failure to apply to the payment of Taxes any amount so deposited
unless Mortgagor, prior to an Event of Default, shall have requested Mortgagee in writing to
make applicatior of such funds to the payment of such amounts, accompanied by the bills for
such Taxes. Mortgagee shall not be liable for any act or omission taken in good faith or pursuant
to the instruction of anyparty.

5. Insurance. Merigagor shall at all times keep all buildings, improvements, fixtures
and articles of personal property nsw or hereafter situated on the Premises insured against loss or
damage by fire and such other hazaids, pursuant to the terms of the Loan Agreement. Mortgagor
shall not take out separate insurance coiicnrrent in form or contributing in the event of loss with
that required to be maintained pursuant ¢ the Loan Agreement unless Mortgagee is included
thereon as the loss payee or an additional insu’ed ¢s applicable, under a standard mortgage clause
acceptable to Mortgagee and such separate insurzacs: is otherwise acceptable to Mortgagee.

6. Condemnation. If all or any part of th¢ Piemises are damaged, taken or acquired,
either temporarily or permanently, in any condemnation proceeding, or by exercise of the right of
eminent domain, the amount of any award or other payment for such taking or damages made in
consideration thereof, to the extent of the full amount of the ieiraining unpaid Obligations, is
hereby assigned to Mortgagee, who is empowered to collect and-receive the same and to give
proper receipts therefor in the name of Mortgagor and the same Shali be paid forthwith to
Mortgagee. Such award or monies shall be applied on account of the Obliizations, irrespective of
whether such Obligations are then due and payable and, at any time from and after the taking
Mortgagee may declare the whole of the balance of the Obligations plus .ary prepayment
premium or exit fee to be due and payable. Notwithstanding the provisions of this section to the
contrary, if any condemnation or taking of less than the entire Premises occurs and provided that
no Event of Default has occurred and is continuing and no event or circumstance which with the
passage of time, the giving of notice or both would constitute an Event of Default then exists,
and if such partial condemnation, in the reasonable discretion of Mortgagee, has no material
adverse effect on the operation or value of the Premises, then the award or payment for such
taking or consideration for damages resulting therefrom may be collected and received by
Mortgagor, and Mortgagee hereby agrees that in such event it shall not declare the Obligations to
be due and payable, if it is not otherwise then due and payable.

7. Stamp Tax. If, by the laws of the United States of America, or of any state or
political subdivision having jurisdiction over Mortgagor, any tax is due or becomes due in
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respect of the execution and delivery of this Mortgage, the Notes or any of the other Loan
Documents, Mortgagor shall pay such tax in the manner required by any such law. Mortgagor
further agrees to reimburse Mortgagee for any sums which Mortgagee may expend by reason of
the imposition of any such tax. Notwithstanding the foregoing, Mortgagor shall not be required
to pay any income or franchise taxes of Mortgagee.

8. Lease Assignment.

(@)  As additional security for the payment of the Loan and the other
Obligations, Mortgagor, as lessor, hereby unconditionally and absolutely grants,
trausie:s, sets over and assigns to Mortgagee the entire lessor’s right, title and interest in
and to 2ii Leases and subleases (including all extensions and renewals thereof) which
now or heteafter affect all or any portion of the Premises and in and to all rents, issues,
income and oiofits of or from all or any portion of the Premises. Mortgagor will not,
without Mortgagze’s prior written consent (i) enter into a Lease of all or any portion of
the Premises, modity or amend the terms and conditions of any Lease, or give any
approval or consent recuized or permitted by any Lease (except for any Leases less than
180 days and not greater than'1/8 of the Premises), (ii) execute an assignment or pledge
of any rents and/or any leascs affecting all or any portion of the Premises; or (iii) accept
any prepayment of any installmieit of any rents more than thirty days before the due date
of such installment, other than secui iy and other deposits.

(b)  Mortgagor, at its sole cosi and expense, will (i) at all times promptly and
faithfully abide by, discharge and perform il of the material covenants, conditions and
agreements contained in all Leases affecting all-‘or any portion of the Premises, on the
part of the lessor thereunder to be kept and perforired in all material respects, and will
not, without the prior written consent of Mortgasee, which consent will not be
unreasonably withheld, release the liability of any tenant thereunder, permit any tenant
thereunder to withhold the payment of rent or make ofi'sets against rent, permit any
tenant to claim a total or partial eviction, permit any tenant « tcrminate or cancel any
Lease, waive or excuse the obligation to pay rent under any Lease or modify or cancel the
terms of any guaranty of any Lease, unless such tenant is permitted to Jo so under the
terms of any such Lease which in existence as of the date hereof; (ii) use iis best efforts to
enforce or secure the performance of all of the covenants, conditions and ‘agreements of
such Leases on the part of the tenants to be kept and performed; (iii) appear in a1 defend
any action or proceeding arising under, growing out of or in any manner connected with
such Leases or the obligations, duties or liabilities of the lessor or of the tenants
thereunder; (iv) as additional security for the payment of the Loans and Obligations,
transfer and assign to Mortgagee any Lease or Leases of the Premises heretofore or
hereafter entered into, and make, execute and deliver to Mortgagee upon demand, any
and all instruments required to effectuate said assignment; (v) promptly give written
notice to Mortgagee after the occurrence of any material default under any Lease
affecting all or any portion of the Premises; and (vi) promptly exercise, after demand by
Mortgagee, any right to request from the tenant under any Lease affecting all or any
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portion of the Premises a certificate with respect to the status thereof in accordance with
the terms of such Lease.

(©)  Mortgagor represents and covenants to Mortgagee that Mortgagor has not
heretofore made any other assignment of all or any part of its interest in and to any or all
of the Leases, or any or all of the rents, issues, income or profits assigned hereunder or
entered into any agreement to subordinate any of the Leases, or Mortgagor’s right to
receive any of the rents, issues, income or profits assigned hereunder. So long as no
Event of Default has occurred and is continuing, Mortgagor shall have the right to collect,
but nst more than thirty days in advance of the date provided for the payment thereof, all
rens, “issues, income and profits assigned hereunder (other than security or similar
depositsy and to retain, use and enjoy the same. Mortgagee shall have the right to notify
the tenants ur.der the Leases of this assignment at any time.

(d)  Morigagee shall not be liable for any loss sustained by Mortgagor
resulting from Mortgagee’s failure to let the Premises following the occurrence of an
Event of Default or fror 2y other act or omission of Mortgagee in managing, operating
or maintaining the Premises tollowing the occurrence of an Event of Default. Mortgagee
shall not be obligated to ¢bscive, perform or discharge, nor does Mortgagee hereby
undertake to oversee, perform o discharge any covenant, term, condition or agreement
contained in any Lease to be obsé ved or performed by the lessor thereunder, or any
obligation, duty or liability of Mortgage: under or by reason of this Mortgage, and
Mortgagor shall and does hereby agrec io indemnify Mortgagee for, and to hold
Mortgagee harmless of and from, any and a'i Jiability, loss, or damage which Mortgagee
may or might incur under any Lease and of and £om any and all claims and demands
whatsoever which may be asserted against Mortgag=< by reason of any alleged obligation
or undertaking on its part to observe or perform any ¢f the covenants, terms, conditions
and agreements contained in any Lease. Should Mortgzgee incur any liability, loss or
damage under any Lease, or in the defense of any such claiin-or demand, the amount
thereof, including costs, expenses and reasonable attorneys’~ fees, shall become
immediately due and payable by Mortgagor with interest thereon'a: the interest rate then
in effect plus 2% per annum. This Mortgage shall not operate to place responsibility for
the care, control, management or repair of the Premises or for the carrytig out of any of
the covenants, terms, conditions and agreements contained in any Lease upor Mortgagee,
nor shall it operate to make Mortgagee responsible or liable for any waste So:nmitted
upon the Premises by any tenant, occupant or other party, or for any dangerous or
defective condition of the Premises, or for any negligence in the management, upkeep,
repair or control of the Premises resulting in loss or injury or death to any tenant,
occupant, licensee, employee or stranger.

(¢)  If an Event of Default has occurred and is continuing, Mortgagee shall
have the right after written notice as required by law to: (i) enter upon and take
possession of the Premises, either in person or by agent or by a receiver appointed by a
court, and have, hold, manage, lease and operate the same on such terms and for such
period of time as Mortgagee may deem necessary or proper, with full power to make
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from time to time all alterations, renovations, repairs or replacements thereto or thereof as
may seem proper to Mortgagee, to make, enforce, modify and accept the surrender of
Leases, to obtain and evict tenants, to fix or modify rents, and to do any other act which
Mortgagee deems necessary or proper; and/or (ii) either with or without taking possession
of the Premises, demand, sue for, settle, compromise, collect and give acquittances for all
rents, issues, income and profits of and from the Premises and pursue all remedies for
enforcement of the Leases and all the lessor’s rights therein and thereunder, provided
that, for such purpose, this Mortgage shall constitute an authorization and direction to the
tenants under the Leases to pay all rents and other amounts payable under the Leases to
Mortgagee, without proof of an Event of Default, upon receipt from Mortgagee of written
notice specifying that an Event of Default has occurred and is continuing and directing
such tedants to thereafter pay all such rents and other amounts to Mortgagee and to
comply /ith any notice or demand by Mortgagee for observance or performance of any
of the covenantz, terms, conditions and agreements contained in the Leases to be
observed or perforined by the tenants thereunder, and provided, further, that Mortgagor
will facilitate in all rezsonable ways Mortgagee’s collection of such rents, issues, income
and profits, and upon request will execute written notices to the tenants under the Leases
to thereafter pay all such reats ind other amounts to Mortgagee.

9. Effect of Changes in Laws Regarding Taxation. If any law is enacted after the
date hereof requiring (a) the deduction of @iy lien on the Premises from the value thereof for the
purpose of taxation or (b) the imposition upoa Mortgagee of the payment of the whole or any
part of the Taxes, charges or liens herein required to'be paid by Mortgagor, or (c) a change in the
method of taxation of mortgages or debts secured av'mortgages or Mortgagee’s interest in the
Premises, or the manner of collection of taxes, so as to 2if.ct this Mortgage or the Obligations or
the holders thereof, then Mortgagor, upon demand by fortgagee, shall pay such Taxes or
charges, or reimburse Mortgagee therefor; provided, however, that Mortgagor shall not be
deemed to be required to pay any income or franchise taxes of Moiigagee. Notwithstanding the
foregoing, if in the opinion of counsel for Mortgagee it is or mav-be unlawful to require
Mortgagor to make such payment or the making of such payment might result in the imposition
of interest beyond the maximum amount permitted by law, then Mortgagee may declare all of the
Obligations to be immediately due and payable.

10.  Mortgagee’s Performance of Defaulted Acts and Expenses  incurred by
Mortgagee. If an Event of Default has occurred and is continuing, Mortgagee may, but need not,
make any payment or perform any act herein required of Mortgagor in any form and manner
deemed expedient by Mortgagee, and may, but need not, make full or partial payments of
principal or interest on prior encumbrances, if any, and purchase, discharge, compromise or
settle any tax lien or other prior lien or title or claim thereof, or redeem from any tax sale or
forfeiture affecting the Premises or consent to any tax or assessment or cure any default of
Mortgagor in any lease of the Premises. All monies paid for any of the purposes herein
authorized and all expenses paid or incurred in connection therewith, including reasonable
attorneys’ fees, and any other monies advanced by Mortgagee in regard to any tax referred to in
Section 7 above or to protect the Premises or the lien hereof, shall be so much additional
Obligations, and shall become immediately due and payable by Mortgagor to Mortgagee, upon

345149.1 040934-96903 -10-




0601843393 Page: 11 of 30

UNOFFICIAL COPY

demand, and with interest thereon accruing from the date of such demand until paid at the
Default Rate (and all such expenses shall be documented in reasonable and customary detail). In
addition to the foregoing, any costs, expenses and fees, including reasonable attorneys’ fees,
incurred by Mortgagee in connection with (a) sustaining the lien of this Mortgage or its priority,
(b) protecting or enforcing any of Mortgagee’s rights hereunder, (c) recovering any Obligation,
(d) any litigation or proceedings affecting the Loan Agreement, this Mortgage, any of the other
Loan Documents or the Premises, including without limitation, bankruptcy and probate
proceedings, or (¢) preparing for the commencement, defense or participation in any threatened
litigation or proceedings affecting this Mortgage or the Premises, shall be so much additional
Obligations.-and shall become immediately due and payable by Mortgagor to Mortgagee, upon
demand, and vrith interest thereon accruing from the date of such demand until paid at the
Default Rate (inc all such costs, expenses and fees shall be documented in reasonable and
customary detail)._‘The interest accruing under this Section 10 shall be immediately due and
payable by Mortgager 15 Mortgagee, and shall be additional Obligations evidenced by the Notes
and secured by this Morigige. Mortgagee’s failure to act shall never be considered as a waiver
of any right accruing to Mortgagee on account of any Event of Default. Should any amount paid
out or advanced by Mortgagec hereunder, or pursuant to any agreement executed by Mortgagor
in connection with the Loan, be used directly or indirectly to pay off, discharge or satisfy, in
whole or in part, any lien or encumbrance upon the Premises or any part thereof, then Mortgagee
shall be subrogated to any and all righis. ‘equal or superior titles, liens and equities, owned or
claimed by any owner or holder of said oustanding liens, charges and indebtedness, regardless
of whether said liens, charges and indebtecness are acquired by assignment or have been
released of record by the holder thereof upon pay:neat.

11.  Security Agreement. Mortgagor and Morigagee agree that this Mortgage shall
constitute a Security Agreement within the meaning of th>-Code with respect to (a) all sums at
any time on deposit for the benefit of Mortgagor or held by Mortgagee (whether deposited by or
on behalf of Mortgagor or anyone else) pursuant to any of the provisions of this Mortgage or the
other Loan Documents, and (b) with respect to any personal property-included in the granting
clauses of this Mortgage, which personal property may not be deened. to be affixed to the
Premises or may not constitute a “Fixture” (within the meaning of Section 3-102(41) of the Code
and which property is hereinafter referred to as “Personal Property”), and all rerlacements of,
substitutions for, additions to, and the proceeds thereof, and the “Supporting Ohiigations” (as
defined in the Code) (all of said Personal Property and the replacements, subsututions and
additions thereto and the proceeds thereof being sometimes hereinafter collectively reieried to as
“Collateral”), and that a security interest in and to the Collateral is hereby granted to Mortgagee,
and the Collateral and all of Mortgagor’s right, title and interest therein are hereby assigned to
Mortgagee, all to secure payment of the Indebtedness. All of the provisions contained in this
Mortgage pertain and apply to the Collateral as fully and to the same extent as to any other
property comprising the Premises; and the following provisions of this section shall not limit the
applicability of any other provision of this Mortgage but shall be in addition thereto:

(a)  Mortgagor (being the Debtor as that term is used in the Code) is and will
be the true and lawful owner of the Collateral and which shall be handled or disposed of
in the ordinary course of business, subject to no liens, charges or encumbrances other
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than the lien hereof, other liens and encumbrances benefiting Mortgagee and no other
party, and liens and encumbrances, if any, expressly permitted by the other Loan
Documents.

(b)  The Collateral is to be used by Mortgagor solely for business purposes, in
the ordinary course of business.

(©)  Subject to the terms of the Loan Agreement and in the ordinary course of
business, the Collateral will be kept at the Real Estate and, except for Obsolete Collateral
(as hereinafter defined), will not be removed therefrom without the consent of Mortgagee
(being-he Secured Party as that term is used in the Code). The Collateral may be affixed
to the Real Estate but will not be affixed to any other real estate.

(d) The only persons having any interest in the Premises are Mortgagor,
Mortgagee and‘neiders of interests, if any, expressly permitted hereby.

(¢) No Fijancing Statement (other than Financing Statements showing
Mortgagee as the sole secured party, or with respect to liens or encumbrances, if any,
expressly permitted hereby) covering any of the Collateral or any proceeds thereof is on
file in any public office exceri pursuant hereto; and Mortgagor, at its own cost and
expense, upon demand, will furiy=n to Mortgagee such further information and will
execute and deliver to Mortgagee such fitiencing statements and other documents in form
satisfactory to Mortgagee and will do ail-si:ch acts as Mortgagee may request at any time
or from time to time or as may be necessary or appropriate to establish and maintain a
perfected security interest in the Collateral as's¢crrity for the Indebtedness, subject to no
other liens or encumbrances, other than liens or eacumbrances benefiting Mortgagee and
no other party, and liens and encumbrances (if any) cxvressly permitted hereby; and
Mortgagor will pay the cost of filing or recording such iinancing statements or other
documents, and this instrument, in all public offices wheiever filing or recording is
deemed by Mortgagee to be desirable. Mortgagor hereb; irrevocably authorizes
Mortgagee at any time, and from time to time, to file in anyjuisdiction any initial
financing statements and amendments thereto, without the signature of Mprtgagor that (1)
indicate the Collateral (A) is comprised of all assets of Mortgagor o1 words of similar
effect, regardless of whether any particular asset comprising a part of the Celiateral falls
within the scope of Article 9 of the Code, or (B) as being of an equal or lesser scope or
within greater detail as the grant of the security interest set forth herein, and (i1) contain
any other information required by Section 5 of Article 9 of the Code regarding the
sufficiency or filing office acceptance of any financing statement or amendment,
including (A) whether Mortgagor is an organization, the type of organization and any
organizational identification number issued to Mortgagor, and (B) in the case of a
financing statement filed as a fixture filing or indicating Collateral as as-extracted
collateral or timber to be cut, a sufficient description of the real property to which the
Collateral relates. Mortgagor agrees to furnish any such information to Mortgagee
promptly upon request. Mortgagor further ratifies and affirms its authorization for any
financing statements and/or amendments thereto, executed and filed by Mortgagee in any
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jurisdiction prior to the date of this Mortgage. In addition, Mortgagor shall make
appropriate entries on its books and records disclosing Mortgagee’s security interests in
the Collateral.

(f)  Upon an Event of Default hereunder, Mortgagee shall have the remedies
of a secured party under the Code, including, without limitation, the right to take
immediate and exclusive possession of the Collateral, or any part thereof, and for that
purpose, so far as Mortgagor can give authority therefor, with or without judicial process,
may enter (if this can be done without breach of the peace) upon any place which the
Collateral or any part thereof may be situated and remove the same therefrom (provided
thac 1 the Collateral is affixed to real estate, such removal shall be subject to the
conditions) stated in the Code); and Mortgagee shall be entitled to hold, maintain,
preserve 2:1d prepare the Collateral for sale, until disposed of, or may propose to retain
the Collatera! sahject to Mortgagor’s right of redemption in satisfaction of Mortgagor’s
obligations, as piovided in the Code. Mortgagee may render the Collateral unusable
without removal ‘and may dispose of the Collateral on the Premises. Mortgagee may
require Mortgagor to asszmble the Collateral and make it available to Mortgagee for its
possession at a place to be devignated by Mortgagee which is reasonably convenient to
both parties. Mortgagee will give Mortgagor at least ten (10) days notice of the time and
place of any public sale of the Callzteral or of the time after which any private sale or any
other intended disposition thereof is made. The requirements of reasonable notice shall be
met if such notice is mailed, by certified United States mail or equivalent, postage
prepaid, to the address of Mortgagor hereinader set forth at least ten (10) days before the
time of the sale or disposition. Mortgagee inzy-buy at any public sale. Mortgagee may
buy at private sale if the Collateral is of a type cistomarily sold in a recognized market or
is of a type which is the subject of widely distrituied standard price quotations. Any
such sale may be held in conjunction with any forcclosvre sale of the Premises. If
Mortgagee so elects, the Premises and the Collateral may<te sold as one lot. The net
proceeds realized upon any such disposition, after deduction for tne expenses of retaking,
holding, preparing for sale, selling and the reasonable attorneys’ fees and legal expenses
incurred by Mortgagee, shall be applied against the Indebtedness 1:: such order or manner
as Mortgagee shall select. Mortgagee will account to Mortgagor for eny.serplus realized
on such disposition.

(2)  The terms and provisions contained in this section, unless tae context
otherwise requires, shall have the meanings and be construed as provided in the Code.

(h)  This Mortgage is intended to be a financing statement within the purview
of Section 9-502(b) of the Code with respect to the Collateral and the goods described
herein, which goods are or may become fixtures relating to the Premises. The addresses
of Mortgagor (Debtor) and Mortgagee (Secured Party) are hereinbelow set forth. This
Mortgage is to be filed for recording with the Recorder of Deeds of the county or
counties where the Premises are located. Mortgagor is the record owner of the Premises.
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(1) To the extent permitted by applicable law, the security interest created
hereby is specifically intended to cover all Leases between Mortgagor or its agents as
lessor, and various tenants named therein, as lessee, including all extended terms and all
extensions and renewals of the terms thereof, as well as any amendments to or
replacement of said Leases, together with all of the right, title and interest of Mortgagor,
as lessor thereunder.

§)) Mortgagor represents and warrants that: (i) Mortgagor is the record owner
of the Premises; (ii) Mortgagor’s chief executive office is located in the State of Illinois;
(iii) Mortgagor’s state of formation is the State of Illinois; (iv) Mortgagor’s exact legal
narie-i3 as set forth on Page 1 of this Mortgage; and (v) Mortgagor’s organizational
identification number is 31103827.

(k) Mortgagor hereby agrees that: (i) where Collateral is in possession of a
third party, Morigagor will join with Mortgagee in notifying the third party of
Mortgagee’s interzst and obtaining an acknowledgment from the third party that it is
holding the Collaterdl for-the benefit of Mortgagee; (ii) Mortgagor will cooperate with
Mortgagee in obtaining contral with respect to Collateral consisting of: deposit accounts,
investment property, letter of credit rights and electronic chattel paper; and (iii) until the
Indebtedness is paid in full, Meiigagor will not change the state where it is located or
change its name or form of orgarization without giving Mortgagee at least thirty (30)
days prior written notice in each instance.

12.  Restrictions on_Transfer. Subjeci-te the applicable provisions in the Loan
Agreement, if any, Mortgagor, without the prior written consent of Mortgagee which consent
shall not be unreasonably withheld, shall not effect, sufier or permit any Prohibited Transfer (as
defined herein). Any conveyance, sale, assignment, transfe:, lien, pledge, mortgage, security
interest or other encumbrance or alienation (or any agreement£o.d0 any of the foregoing) of any
of the following properties or interests shall constitute a “Prohibited Transfer”:

(@)  The Premises or any part thereof or interest therein,

(b)  Any shares of capital stock of a corporate Mortgagor, &-<eitoration which
is a managing member in a limited liability company Mortgagor, or a corporation which
is the owner of substantially all of the capital stock of any corporation descrived in this
subsection;

(c)  If there shall be any change in control (by way of transfers of stock,
member interests or otherwise) in any member, manager or shareholder, as applicable,
which directly or indirectly controls the day to day operations and management of the
Borrowers;

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge,
mortgage, security interest, encumbrance or alienation is effected directly, indirectly
(including the nominee agreement), voluntarily or involuntarily, by operation of law or
otherwise.
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Mortgagor recognizes that any secondary junior financing placed upon the Premises (i) may
divert funds which would otherwise be used to pay the Loans; (ii) could result in acceleration
and foreclosure by any such junior encumbrancer which would force Mortgagee to take
measures and incur expenses to protect its security; (iii) would detract from the value of the
Premises should Mortgagee come into possession thereof with the intention of selling same; and
(iv) would impair Mortgagee’s right to accept a deed in lieu of foreclosure, as a foreclosure by
Mortgagee would be necessary to clear the title to the Premises. In accordance with the
foregoing and for the purposes of (a) protecting Mortgagee’s security, both of repayment and of
value of the Premises; (b) giving Mortgagee the full benefit of its bargain and contract with
Mortgagor; {¢) allowing Mortgagee to raise the interest rate and collect assumption fees; and
(d) keeping tiie Premises free of subordinate financing liens, Mortgagor agrees that if this section
is deemed a resira'nt on alienation, that it is a reasonable one.

13.  Defauii, -Acceleration. Each of the following shall constitute an “Event of
Default” for purposes of this Mortgage:

(@)  The ocamurance of an Event of Default under the Loan Agreement.

(b)  The existence.of any inaccuracy or untruth in any material respect in any
representation or warranty contaried in this Mortgage or of any statement or certification
as to facts delivered to Mortgagee rMortgagor.

(c)  The failure of Mortgager-to perform, keep or observe any material
agreements or material covenants set forth in<his Mortgage.

(d)  This Mortgage shall cease to be in full force and effect; or any Person
shall contest in any manner the validity, binding zature or enforceability of this
Mortgage.

Upon the acceleration of the Obligations under the Loan Acreement, the Obligations
shall immediately become due and payable without presentment, demani; protest or notice of
any kind, all of which are hereby expressly waived.

14.  Foreclosure; Expense of Litigation.

(a)  When all or any part of the Obligations shall become due, whether by
acceleration or otherwise, Mortgagee shall have the right to foreclose the lien hereof for
such Obligations or part thereof and/or exercise any right, power or remedy provided in
this Mortgage or any of the other Loan Documents in accordance with the Illinois
Mortgage Foreclosure Act (Chapter 735, Sections 5/15-1101 et seq., Illinois Compiled
Statutes) (as may be amended from time to time, the “Act”). In the event of a foreclosure
sale, Mortgagee is hereby authorized, without the consent of Mortgagor, to assign any
and all insurance policies to the purchaser at such sale or to take such other steps as
Mortgagee may reasonably determine to cause the interest of such purchaser to be
protected by any of such insurance policies.
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()  In any suit to foreclose the lien hereof, there shall be allowed and included
as additional indebtedness in the decree for sale all expenditures and expenses which may
be paid or incurred by or on behalf of Mortgagee for reasonable attorneys’ fees,
appraisers’ fees, outlays for documentary and expert evidence, stenographers’ charges,
publication costs, and costs (which may be estimated as to items to be expended after
entry of the decree) of procuring all such abstracts of title, title searches and
examinations, title insurance policies, and similar data and assurances with respect to the
title as Mortgagee may deem reasonably necessary either to prosecute such suit or to
evidence to bidders at any sale which may be had pursuant to such decree the true
condition of the title to or the value of the Premises. All expenditures and expenses of
the nao'ze mentioned in this section and such other expenses and fees as may be incurred
in the eiforcement of Mortgagor’s obligations hereunder, the protection of said Premises
and the riaintenance of the lien of this Mortgage, including the reasonable fees of any
attorney emplovzd by Mortgagee in any litigation or proceeding affecting this Mortgage,
the Notes, or tae Premises, including probate and bankruptcy proceedings, or in
preparations for the commencement or defense of any proceeding or threatened suit or
proceeding shall be numediately due and payable by Mortgagor, with interest thereon
until paid at the Default Raie and shall be secured by this Mortgage.

15.  Application of Proceeds of. Foreclosure Sale. The proceeds of any foreclosure
sale of the Premises shall be distributed ¢nd applied in accordance with the Act and, unless
otherwise specified therein, in such order &s sct forth in the Loan Agreement and, unless
otherwise specified therein, in such order as Moitgagee may determine in its sole and absolute
discretion.

16.  Appointment of Receiver. Upon or at any iime after the filing of a complaint to
foreclose this Mortgage, the court in which such complairt is filed shall, upon petition by
Mortgagee, appoint a receiver for the Premises in accordance with the Act. Such appointment
may be made either before or after sale, without notice, withour-regard to the solvency or
insolvency of Mortgagor at the time of application for such receiver and without regard to the
value of the Premises or whether the same shall be then occupied as a-omestead or not and
Mortgagee hereunder or any other holder of the Notes may be appointed as cuch receiver. Such
receiver shall have power to collect the rents, issues and profits of the Premiscs (1) during the
pendency of such foreclosure suit, (ii) in case of a sale and a deficiency, during the full statutory
period of redemption, whether there be redemption or not, and (jii) during any fuither times
when Mortgagor, but for the intervention of such receiver, would be entitled to collect such rents,
issues and profits. Such receiver also shall have all other powers and rights that may be
necessary or are usual in such cases for the protection, possession, control, management and
operation of the Premises during said period, including, to the extent permitted by law, the right
to lease all or any portion of the Premises for a term that extends beyond the time of such
receiver’s possession without obtaining prior court approval of such lease. The court from time
to time may authorize the application of the net income received by the receiver in payment of
(a) the Obligations, or by any decree foreclosing this Mortgage, or any tax, special assessment or
other lien which may be or become superior to the lien hereof or of such decree, provided such
application is made prior to foreclosure sale, and (b) any deficiency upon a sale and deficiency.
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17.  Mortgagee’s Right of Possession in Case of Default. At any time after an Event

of Default has occurred and is continuing, Mortgagor shall, upon demand of Mortgagee,
surrender to Mortgagee possession of the Premises. Mortgagee, in its discretion, may, with
process of law, enter upon and take and maintain possession of all or any part of the Premises,
together with all documents, books, records, papers and accounts relating thereto, and may
exclude Mortgagor and its employees, agents or servants therefrom, and Mortgagee may then
hold, operate, manage and control the Premises, either personally or by its agents. Mortgagee
shall have full power to use such measures, legal or equitable, as in its discretion may be deemed
proper or necessary to enforce the payment or security of the avails, rents, issues, and profits of
the Premises; including actions for the recovery of rent, actions in forcible detainer and actions in
distress for rent. Without limiting the generality of the foregoing, Mortgagee shall have full
power to:

(@) _cancel or terminate any lease or sublease for any cause or on any ground
which would entitie Mortgagor to cancel the same;

(b)  elect t¢ disaffirm any lease or sublease which is then subordinate to the
lien hereof;

(c)  extend or modify ainy then existing leases and to enter into new leases,
which extensions, modifications 2::d- leases may provide for terms to expire, or for
options to lessees to extend or renew teims to expire, beyond the Maturity Date and
beyond the date of the issuance of a dced or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agréed that any such leases, and the options or
other such provisions to be contained therein, shal! be binding upon Mortgagor and all
persons whose interests in the Premises are suojeet to the lien hereof and upon the
purchaser or purchasers at any foreclosure sale, notwith:tanding any redemption from
sale, discharge of the Obligations, satisfaction of any ioreclosure judgment, or issuance
of any certificate of sale or deed to any purchaser;

(d)  make any repairs, renewals, replacements, and alterations to the Premises
as may be required under applicable building codes or ordinances: as reasonably
determined by Mortgagee;

(¢)  insure and reinsure the Premises and all risks incidental to Mziigagee’s
possession, operation and management thereof, and

(f)  receive all of such avails, rents, issues and profits.

18.  Application of Income Received by Mortgagee. Mortgagee, in the exercise of the
rights and powers hereinabove conferred upon it, shall have full power to use and apply the
avails, rents, issues and profits of the Premises to the payment of or on account of the following,
in such order as Mortgagee may determine:

(a)  to the payment of the operating expenses of the Premises, including cost
of management and leasing thereof (which shall include compensation to Mortgagee and
345149.1 040934-96903 -17-



0601843393 Page: 18 of 30

UNOFFICIAL COPY

its agent or agents, if management be delegated to an agent or agents, and shall also
include lease commissions and other customary and locally prevalent compensation and
expenses of seeking and procuring tenants and entering into leases), established claims
for damages, if any, and premiums on insurance hereinabove authorized;

(b)  to the payment of taxes and special assessments now due or which may
hereafter become due on the Premises; and

(c)  to the payment of any Obligations, including any deficiency which may
result-from any foreclosure sale.

19. < Compliance with Illinois Mortgage Foreclosure Law.

(a) ~~If any provision in this Mortgage shall be inconsistent with any provision
of the Act, provisions of the Act shall take precedence over the provisions of this
Mortgage, but sh2tnot invalidate or render unenforceable any other provision of this
Mortgage that can be Construed in a manner consistent with the Act.

(b)  If any provision of this Mortgage shall grant to Mortgagee (including
Mortgagee acting as a mortgagse-in-possession) or a receiver appointed pursuant to the
provisions of Section 16 of this Meitgage any powers, rights or remedies prior to, upon
or following the occurrence of an Evzii, of Default which are more limited than the
powers, rights or remedies that would otherwise be vested in Mortgagee or in such
receiver under the Act in the absence ot s2id provision, Mortgagee and such receiver
shall be vested with the powers, rights and remedies granted in the Act to the full extent
permitted by law.

()  Without limiting the generality of the foregning, all expenses incurred by
Mortgagee which are of the type referred to in Section §/15-1510 or 5/15-1512 of the
Act, whether incurred before or after any decree or judgment of foreclosure, and whether
or not enumerated in this Mortgage, shall be added to the Oblizations and/or by the
judgment of foreclosure.

20.  Rights Cumulative. Each right, power and remedy herein corierred upon
Mortgagee is cumulative and in addition to every other right, power or remedy,. express or
implied, given now or hereafter existing under any of the Loan Documents or at law or in equity,
and each and every right, power and remedy herein set forth or otherwise so existing may be
exercised from time to time as often and in such order as may be deemed expedient by
Mortgagee, and the exercise or the beginning of the exercise of one right, power or remedy shall
not be a waiver of the right to exercise at the same time or thereafter any other right, power or
remedy, and no delay or omission of Mortgagee in the exercise of any right, power or remedy
accruing hereunder or arising otherwise shall impair any such right, power or remedy, or be
construed to be a waiver of any Event of Default or acquiescence therein.

21.  Mortgagee’s Right of Inspection. Mortgagee and its representatives shall have the
right to inspect the Premises and the books and records with respect thereto at all reasonable
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times upon not less than twenty-four (24) hours prior written notice to Mortgagor, and access
thereto, subject to the rights of tenants in possession, shall be permitted for that purpose.

22.  Release Upon Payment and Discharge of Mortgagor’s Obligations. Mortgagee
shall release this Mortgage and the lien hereof by proper instrument upon payment and discharge
of all Obligations, including payment of all reasonable expenses incurred by Mortgagee in
connection with the execution of such release.

23.  Notices. Except as otherwise provided herein, Mortgagor waives all notices and
demands in connection with the enforcement of Mortgagee’s rights hereunder. Any notices,
communicaticais and waivers under this Mortgage shall be in writing and shall be (i) delivered in
person, (ii) riatied, postage prepaid, either by registered or certified mail, return receipt
requested, or (iif) by overnight express carrier, addressed in each case as follows:

To the Mortgage:;  LaSalle Bank National Association
135 South LaSalle Street
Svite 836
Chirago, Illinois 60603
Attentien: Steve Trepiccione

with a copy to: Schwartz, {'zoper, Greenberger & Krauss, Chartered
180 North LaSalie Street
Suite 2700
Chicago, Illinois 666C1
Attn: Gary P. Segal, Eeq.

To Borrower: Monarch Asphalt Co.
321 Center Street
Hillside, Illinois 60162
Attn: Sebastian S. Palumbo

With copies to Horwood Marcus & Berk Chartered
180 North LaSalle Street
Suite 3700
Chicago, Ilinois 60601
Attn: James Jerue

or to any other address as to any of the parties hereto, as such party shall designate in a written
notice to the other party hereto. All notices sent pursuant to the terms of this Section shall be
deemed received (i) if personally delivered, then on the date of delivery, (ii) if sent by overnight,
express carrier, then on the next federal banking day immediately following the day sent, or
(iii) if sent by registered or certified mail, then on the earlier of the third federal banking day
following the day sent or when actually received.
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24.  Waiver of Rights. Mortgagor hereby covenants and agrees that it will not at any
time insist upon or plead, or in any manner claim or take any advantage of, any stay, exemption
or extension law or any so-called “Moratorium Law” now or at any time hereafter in force
providing for the valuation or appraisement of the Premises, or any part thereof, prior to any sale
or sales thereof to be made pursuant to any provisions herein contained, or to decree, judgment
or order of any court of competent jurisdiction; or, after such sale or sales, claim or exercise any
rights under any statute now or hereafter in force to redeem the property so sold, or any part
thereof, or relating to the marshalling thereof, upon foreclosure sale or other enforcement hereof;
and without limiting the foregoing:

{a)  Mortgagor hereby expressly waives any and all rights of reinstatement and
redemptiot), if any, under any order or decree of foreclosure of this Mortgage, on its own
behalf and or. behalf of each and every person, it being the intent hereof that any and all
such rights ol'rcinstatement and redemption of Mortgagor and of all other persons are and
shall be deemed.i0'be hereby waived to the full extent permitted by the provisions of
Ilinois Compiled-Statites 735 ILCS 5/15 - 1601 or other applicable law or replacement
statutes;

(b)  Mortgagor will.uot invoke or utilize any such law or laws or otherwise
hinder, delay or impede the execution of any right, power remedy herein or otherwise
granted or delegated to the Mortgzgce but will suffer and permit the execution of every
such right, power and remedy as though no such law or laws had been made or enacted;
and

(c)  If Mortgagor is a trustee, Mortgagor represents that the provisions of this
section (including the waiver of reinstatement ard redemption rights) were made at the
express direction of Mortgagor’s beneficiaries and tiie persons having the power of
direction over Mortgagor, and are made on behalf of the-trust estate of Mortgagor and all
beneficiaries of Mortgagor, as well as all other persons meritiored above.

25.  Contests. Notwithstanding anything to the contrary herein contained, Mortgagor
shall have the right to contest by appropriate legal proceedings diligently prosecuted any Taxes
imposed or assessed upon the Premises or which may be or become a lieti thercon and any
mechanics’, materialmen’s or other liens or claims for lien upon the Premises (all ncrein called
“Contested Liens”), and no Contested Liens shall constitute an Event of Default hercunder, if,
but only if:

(a)  Mortgagor shall forthwith give notice of any Contested Lien to Mortgagee
at the time the same shall be asserted;

(b)  Mortgagor shall either pay under protest or deposit with Mortgagee the
full amount (herein called “Lien Amount”) of such Contested Lien, together with such
amount as Mortgagee may reasonably estimate as interest or penalties which might arise
during the period of contest; provided that in lieu of such payment Mortgagor may
furnish to Mortgagee a bond or title indemnity in such amount and form, and issued by a

bond or title insuring company, as may be satisfactory to Mortgagee;
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(0  Mortgagor shall diligently prosecute the contest of any Contested Lien by
appropriate legal proceedings having the effect of staying the foreclosure or forfeiture of
the Premises, and shall permit Mortgagee to be represented in any such contest and shall
pay all expenses incurred, in so doing, including fees and expenses of Mortgagee’s
counsel (all of which shall constitute so much additional Obligations bearing interest at
the Default Rate until paid, and payable upon demand);

(d)  Mortgagor shall pay such Contested Lien and all Lien Amounts together
with interest and penalties thereon (i) if and to the extent that any such Contested Lien
shall be determined adverse to Mortgagor, or (ii) forthwith upon demand by Mortgagee
if, in \ie opinion of Mortgagee, and notwithstanding any such contest, the Premises shall
be in jesperdy or in danger of being forfeited or foreclosed; provided that if Mortgagor
shall fail 50 fo do, Mortgagee may, but shall not be required to, pay all such Contested
Liens and Lien' Amounts and interest and penalties thereon and such other sums as may
be necessary in the judgment of the Mortgagee to obtain the release and discharge of such
liens; and any arisount.expended by Mortgagee in so doing shall be so much additional
Obligation bearing interest at the Default Rate until paid, and payable upon demand; and
provided further that Mortgagee may in such case use and apply monies deposited as
provided in subsection (b) atove and may demand payment upon any bond or title
indemnity furnished as aforesaid.

26.  Expenses Relating to Loans and Mortgage.

(@  Mortgagor will pay all experses. charges, costs and fees relating to the
Loans, the Loan Agreement, this Mortgage or any of the other Loan Documents,
including without limitation, Mortgagee’s reasonabie-attorneys’ fees in connection with
the negotiation, documentation, administration, servicing.and enforcement of the Loan
Agreement, this Mortgage and the other Loan Docunieris, all filing, registration and
recording fees, all other expenses incident to the execution-and acknowledgment of this
Mortgage and all federal, state, county and municipal taxes, ‘and other taxes (provided
Mortgagor shall not be required to pay any income or franchis= taxes of Mortgagee),
duties, imposts, assessments and charges arising out of or in connection with the
execution and delivery of the Notes, the Loan Agreement and this Mortgag:. -Mortgagor
recognizes that, during the term of this Mortgage, Mortgagee:

(1) May be involved in court or administrative proceedings, including,
without restricting the foregoing, foreclosure, probate, bankruptcy, creditors’
arrangements, insolvency, housing authority and pollution control proceedings of
any kind, to which Mortgagee shall be a party by reason of the Loan Documents
or in which the Loan Documents or the Premises are involved directly or
indirectly;

(i)  May make preparations following the occurrence of an Event of
Default hereunder for the commencement of any suit for the foreclosure hereof,
which may or may not be actually commenced;
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(iii) May make preparations following the occurrence of an Event of
Default hereunder for, and do work in connection with, Mortgagee’s taking
possession of and managing the Premises, which event may or may not actually
occur;

(iv) May make preparations for and commence other private or public
actions to remedy an Event of Default hereunder, which other actions may or may
not be actually commenced;

(v)  May enter into negotiations with Mortgagor or any of its agents,
employees or attorneys in connection with the existence or curing of any Event of
Default hereunder, the sale of the Premises, the assumption of liability for any of
the Otligations or the transfer of the Premises in lieu of foreclosure; or

(vi)", May enter into negotiations with Mortgagor or any of its agents,
employees or attorneys pertaining to Mortgagee’s approval of actions taken or
proposed to be'taken by Mortgagor which approval is required by the terms of this
Mortgage.

(b)  All expenses, cherges, costs and fees described in this Section shall
constitute part of the Obligations sesured hereby, shall bear interest from the date paid by
Mortgagee until paid at the Default Ratz and shall be paid, together with said interest, by
Mortgagor forthwith upon demand.

27.  Statement of Indebtedness. Mortgager, within fourteen days after being so
requested in writing by Mortgagee, shall furnish a duly «clnowledged written statement setting
forth the amount of the debt secured by this Mortgage, the datcto which interest has been paid
and stating either that no offsets or defenses exist against such debt 0r, if such offsets or defenses
are alleged to exist, the nature thereof.

28.  Further Instruments. Upon request of Mortgagee, Mor‘gagor shall execute,
acknowledge and deliver all such additional instruments and further assurances of title and shall
do or cause to be done all such further acts and things as may reasonably be nceessary fully to
effectuate the intent of this Mortgage and of the other Loan Documents.

29.  Additional Obligations Secured. All persons and entities with any interest in the
Premises or about to acquire any such interest should be aware that this Mortgage secures more
than the stated principal amount of the Notes and interest thereon; this Mortgage secures any and
all other amounts which may become due under the Loan Agreement, the Notes or any other
document or instrument evidencing, securing or otherwise affecting the Obligations, including,
without limitation, any and all amounts expended by Mortgagee to operate, manage or maintain
the Premises or to otherwise protect the Premises or the lien of this Mortgage.

30.  Subordination of Property Manager’s Lien. Any property management agreement
for the Premises entered into hereafter with a property manager shall contain a provision
whereby the property manager agrees that any and all mechanics’ lien rights that the property
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manager or anyone claiming by, through or under the property manager may have in the
Premises shall be subject and subordinate to the lien of this Mortgage and shall provide that
Mortgagee may terminate such agreement at any time after the occurrence of an Event of Default
hereunder which is continuing.

31. Miscellaneous.

(a)  Successors and Assigns. This Mortgage and all provisions hereof shall be
binding upon and enforceable against Mortgagor and its assigns and other successors.
This Mortgage and all provisions hereof shall inure to the benefit of Mortgagee, its
successors and assigns and any holder or holders, from time to time, of the Notes.

(b} Invalidity of Provisions: Governing Law. In the event that any provision
of this Mortgag” is deemed to be invalid by reason of the operation of law, or by reason

of the interpretaticn placed thereon by any administrative agency or any court, Mortgagor
and Mortgagee shuii negotiate an equitable adjustment in the provisions of the same in
order to effect, to the mavimum extent permitted by law, the purpose of this Mortgage
and the validity and “enfuiceability of the remaining provisions, or portions or
applications thereof, shall not-be affected thereby and shall remain in full force and
effect. This Mortgage is to be coustrued in accordance with and governed by the laws of
the State of [llinois.

(¢)  Municipal Requirements.-Martgagor shall not by act or omission permit
any building or other improvement on preniis<s not subject to the lien of this Mortgage to
rely on the Premises or any part thereof or any.intzrest therein to fulfill any municipal or
governmental requirement, and Mortgagor hereby-assigns to Mortgagee any and all rights
to give consent for all or any portion of the Premises or-any interest therein to be so used.
Similarly, no building or other improvement on the Premises shall rely on any premises
not subject to the lien of this Mortgage or any interest thereir t2 fulfill any governmental
or municipal requirement. Any act or omission by Mortgagei which would result in a
violation of any of the provisions of this subsection shall be void.

(d) Rights of Tenants. Mortgagee shall have the rigii 224 option to
commence a civil action to foreclose this Mortgage and to obtain a decree o1 foreclosure
and sale subject to the rights of any tenant or tenants of the Premises having aii inierest in
the Premises prior to that of Mortgagee. The failure to join any such tenant or tenants of
the Premises as party defendant or defendants in any such civil action or the failure of
any decree of foreclosure and sale to foreclose their rights shall not be asserted by
Mortgagor as a defense in any civil action instituted to collect the Obligations, or any part
thereof or any deficiency remaining unpaid after foreclosure and sale of the Premises, any
statute or rule of law at any time existing to the contrary notwithstanding.

()  Option of Mortgagee to Subordinate. At the option of Mortgagee, this
Mortgage shall become subject and subordinate, in whole or in part (but not with respect
to priority of entitlement to insurance proceeds or any condemnation or eminent domain

award) to any and all leases of all or any part of the Premises upon the execution by
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Mortgagee of a unilateral declaration to that effect and the recording thereof in the Office
of the Recorder of Deeds in and for the county wherein the Premises are situated.

()  Mortgagee in Possession. Nothing herein contained shall be construed as
constituting Mortgagee a mortgagee in possession in the absence of the actual taking of
possession of the Premises by Mortgagee pursuant to this Mortgage.

(g2)  Relationship of Mortgagee and Mortgagor. Mortgagee shall in no event
be construed for any purpose to be a partner, joint venturer, agent or associate of
Mortgagor or of any lessee, operator, concessionaire or licensee of Mortgagor in the
condus. of their respective businesses, and, without limiting the foregoing, Mortgagee
shall 10t ve deemed to be such partner, joint venturer, agent or associate on account of
Mortgagee becoming a mortgagee in possession or exercising any rights pursuant to this
Mortgage, aiy of the other Loan Documents, or otherwise. The relationship of
Mortgagor and Morigagee hereunder is solely that of debtor/creditor.

(h)  Time of theTssence. Time is of the essence of the payment by Mortgagor
of all amounts due and owirg to Mortgagee under the Loan Agreement, the Notes and the
other Loan Documents ana-the performance and observance by Mortgagor of all terms,
conditions, obligations and agréeiments contained in this Mortgage and the other Loan
Documents.

(i) No Merger. The particc-hereto intend that the Mortgage and the lien
hereof shall not merge in fee simple title tu tiie Premises, and if Mortgagee acquires any
additional or other interest in or to the Premises ¢r the ownership thereof, then, unless a
contrary intent is manifested by Mortgagee as evidrnced by an express statement to that
effect in an appropriate document duly recorded, this Moitgage and the lien hereof shall
not merge in the fee simple title and this Mortgage may b< foreclosed as if owned by a
stranger to the fee simple title.

()  Maximum Obligations. Notwithstanding anything coatained herein to the
contrary, in no event shall the Obligations exceed an amount equal <0 $70,000,000.00;
provided, however, in no event shall Mortgagee be obligated to advancc furds in excess
of the face amount of the Notes.

(k)  Consent to Jurisdiction. ANY LITIGATION BASED HEREON, OR
ARISING OUT OF, UNDER, OR IN CONNECTION WITH THIS MORTGAGE OR
ANY OTHER LOAN DOCUMENT, SHALL BE BROUGHT AND MAINTAINED
EXCLUSIVELY IN THE COURTS OF THE STATE OF ILLINOIS OR IN THE
UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
ILLINOIS; PROVIDED THAT NOTHING IN THIS MORTGAGE SHALL BE
DEEMED OR OPERATE TO PRECLUDE THE MORTGAGEE FROM BRINGING
SUIT OR TAKING OTHER LEGAL ACTION IN ANY OTHER JURISDICTION.
MORTGAGOR HEREBY EXPRESSLY AND IRREVOCABLY SUBMITS TO THE
JURISDICTION OF THE COURTS OF THE STATE OF ILLINOIS AND OF THE

UNITED STATES DISTRICT COURT FOR THE NORTHERN DISTRICT OF
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ILLINOIS FOR THE PURPOSE OF ANY SUCH LITIGATION AS SET FORTH
ABOVE. MORTGAGOR FURTHER IRREVOCABLY CONSENTS TO THE
SERVICE OF PROCESS BY REGISTERED MAIL, POSTAGE PREPAID, OR BY
PERSONAL SERVICE WITHIN OR WITHOUT THE STATE OF ILLINOIS.
MORTGAGOR HEREBY EXPRESSLY AND IRREVOCABLY WAIVES, TO THE
FULLEST EXTENT PERMITTED BY LAW, ANY OBJECTION WHICH IT MAY
NOW OR HEREAFTER HAVE TO THE LAYING OF VENUE OF ANY SUCH
LITIGATION BROUGHT IN ANY SUCH COURT REFERRED TO ABOVE AND
ANY CLAIM THAT ANY SUCH LITIGATION HAS BEEN BROUGHT IN AN
INCCNVENIENT FORUM.

1) WAIVER OF JURY TRIAL. MORTGAGOR AND MORTGAGEE,
AFTER COMSULTING OR HAVING HAD THE OPPORTUNITY TO CONSULT
WITH COUNCEL, EACH KNOWINGLY, VOLUNTARILY AND INTENTIONALLY
WAIVE IRREVSCABLY, ANY RIGHT TO A TRIAL BY JURY IN ANY ACTION
OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS UNDER THIS
MORTGAGE, ANY NGTE, ANY OTHER LOAN DOCUMENT, ANY OF THE
OTHER OBLIGATIONS, THE COLLATERAL, OR ANY AMENDMENT,
INSTRUMENT, DOCUMEINNT OR AGREEMENT DELIVERED OR WHICH MAY IN
THE FUTURE BE DELIVERED IN CONNECTION HEREWITH OR THEREWITH
OR ARISING FROM ANY“ LENDING RELATIONSHIP EXISTING IN
CONNECTION WITH ANY OF THE FOREGOING, OR ANY COURSE OF
CONDUCT OR COURSE OF DEALING IN WHICH MORTGAGOR AND
MORTGAGEE ARE ADVERSE PARTIES; A:vD EACH AGREES THAT ANY SUCH
ACTION OR PROCEEDING SHALL BE TRIfD BEFORE A COURT AND NOT
BEFORE A JURY. THIS PROVISION IS A/NMATERIAL INDUCEMENT FOR
MORTGAGEE GRANTING ANY FINANCIAL ' ACCOMMODATION TO
MORTGAGOR.

(m)  Complete Agreement. This Mortgage, the Loan /Agieement, the Notes and
the other Loan Documents constitute the complete agreement between the parties with
respect to the subject matter hereof and the Loan Documents may not be modified,
altered or amended except by an agreement in writing signed by both Mortgagor and
Mortgagee.

(n)  Remedies Against Other Collateral. Mortgagor hereby acknowledges that
certain Loan Documents other than this Mortgage create liens on collateral located in
counties or states other than the counties and state in which the Premises are located.
Mortgagor further acknowledges that this Mortgage and the other Loan Documents are
cross-defaulted and the Loans secured hereby is also secured by the other Loan
Documents. Mortgagor agrees that Mortgagee may proceed, at the same or at different
times, to foreclose any or all liens against such collateral (or sell such collateral under
power of sale) by any proceedings appropriate in the county and state where such
collateral lies, and that no event of enforcement taking place in any county or state
pursuant to any of the Loan Documents shall preclude or bar enforcement in any other
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county or state. Any foreclosure or other appropriate remedy brought in any county or
state in which collateral is located may be brought and prosecuted as to any part of such
collateral without regard to the fact that foreclosure proceedings or other appropriate
remedies have or have not been instituted elsewhere on any other part of the collateral for
the Loans.

(0) Revolving Loan. This Mortgage is given to secure a revolving credit loan
facility and shall secure not only presently existing indebtedness under the Notes, the
Loan Agreement or any other Loan Documents but also future advances, whether such
advarces are obligatory or to be made at the option of the Mortgagee, or otherwise, as are
made within 20 years from the date hereof to the same extent as if such future advances
were made on the date of the execution of this Mortgage, although there may be no
advance mad: at the time of execution of this Mortgage and although there may be no
Obligations omstanding at the time any advance is made. The lien of this Mortgage shall
be valid as to al' Cbligations including future advances, from the time of its filing for
record in the recorder’s or registrar’s office of the county in which the real estate is
located. This Mortgage secures, among other Obligations, a “revolving credit”
arrangement within the meaning of 815 ILCS 205/4.1 and 205 ILCS 5/5d. The total
amount of Obligations may ircrzase or decrease from time to time, as provided in the
Loan Agreement, and any disou'szments which Mortgagee may make under this
Mortgage, the Notes or the Loan Afreement or any other document with respect hereto
(e.g., for payment of taxes, insurance p emiums or other advances to protect Mortgagee’s
liens and security interests, as permitted kerzby) shall be additional Obligations secured
hereby. This Mortgage is intended to anc spall be valid and have priority over all
subsequent liens and encumbrances, including statutory liens, excepting solely taxes and
assessments levied on the real estate, to the exteni of the maximum amount secured
hereby.

[remainder of page is intentionally blank; signatare page follows]
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IN WITNESS WHEREOQF, Mortgagor has executed and delivered this Mortgage the day
and year first above written.

Monarch Asphalt Co., an Illinois corporation

By:
Its: 2 Qo

STATE OF {LLINOIS )
) SS.
COUNTY OF COOY. )

w AN, a Notary Public in d for said County, in the State

aforesand do hereby certify that” < , the Qc es\d sk of
Monarch Asphalt Co., who is peisciially known to me to be the same person whose name is
subscribed to the foregoing instrument as_such Bresi0¢ ot , appeared before me this day in
person and acknowledged that he signed iind delivered the said instrument as his/her own free
and voluntary act and as the free and voluntiry uct of said company, for the uses and purposes
therein set forth.

GIVEN under my hand and notarial seal, this _L‘LL. day of Janw Ty, 2006.

q

2
NOTARY PUBLIC

At e 1 PNyt

{ "OFFICIAL SEAL"
{ SARAH R. RILEY

MNotary Public, State of Illinois :
T My<C \.0“1m ssion Expx.cs 1?/22/2008 ,

et

,,..m__g
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EXHIBIT A

LEGAL DESCRIPTION OF PREMISES

Parcel 1:

That Part of the Northeast Quarter of the Northeast Quarter of Setion Twenty-Six, Township
Forty-One, Range Thirteen, East of the Third Principal Meridian, bounded and described as
follows:

Beginning at 2 point on South Oakton Street, distant 15.88 feet Southeasterly measured at right
angles, from the-cesiter line between the two main tracks (now removed) of the junction railway
company (now the Cnicago and Northwestern Transportation Company), as said main tracks
were originally located »iid established. Thence Southwesterly parallel with said center line
between the two originai ‘xain tracks a distance of 571.86 feet to the Easterly race of the East
wall of Chicago Nd Northwestern Transportation Company Bridge No. 543- % crossing the
North Shore Channel, thence Scutheasterly along said East wall of Bridge No. 543- ' a distance
of 64.61 feet to a point distant 50.0 feet Southeasterly, measured at right angles, from said center
line between the two origianl main tr2cke; thence Southwesterly parallel with said center line
between the two original main tracks a distance of 520.0 feet, more or less, to a point on the
Easterly line of McCormick Road a distance ¢f 190.0 feet more or less, to a point distant 50.0
feet Northwesterly measured at right angles, from said center line between the two original main
tracks; thence Northeasterly parallel with said cenicriine between the two original main tracks a
distance of 955.0 feet more or less, to a point on the Seati line of Oakton Street; thence Easterly
along said South line of Oakton Street a distance of 71,8 feet more or less, to the point of
beginning,

Parcel 5:

That part of the Northeast Quarter of the Northeast Quarter of Section 2€. Township 41 North,
Range 13, East of the Third Principal Meridian bounded as follows: on the Scutieasterly side by
a line parallel with and distant 50.0 feet Southeasterly, measured at right angies; fiom the center
line between the main tracks of the Junction Railway Company (now the Chicago and
Northwestern Transportation Company) as said center line was origianlly located and-esteblished
across said Section 26; on the Northeasterly side by the South line of Oakton Strect; on the
Northweterly side bhy a line parallel with and distant 22.5 feet Southeasterly, measured at right
angles, from the center line of the most Northwesterly or Westbound main track of the Chicago
and Northwestern Transportation Company, as said main track is now located; and on the
Southwesterly side by the Easterly face of the Easterly wall of a bridge structure (Chicago and
Northwestern Transportation Company Bridge No. 543- 4) crossing the North Shore Channel,
all in Cook County, Illinois.
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PIN:  10-26-202-012-0000
10-26-202-021-0000

Address: 3219 Oakton Street, Skokie, Illinois
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EXHIBIT B

PERMITTED EXCEPTIONS

1. General real estate taxes for the year 2005 and each year thereafter not yet due
and payable.

Exception Nos. B, C, D, E, F, and G, inclusive, contained on Schedule B of Chicago
Title Insurance Company Pro-Forma Policy No. 1410 008324823.

N
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