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LEASEHOLD MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT
This instrument constitutes a Fixture Filing

THIS LEASEHOLP MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (this “Instrument™) is made as of January 26, 2006, and is given by the
Mortgagor, GOODMAN/FRIEDMAN, LLC, a Delaware limited liability company, whose
address is 325 North LaSalle Strect, Suite 600, Chicago, Illinois 60610 (herein “Borrower™), to
the Mortgagee, GREENWICH CAPITAL FINANCIAL PRODUCTS, INC, a corporation
organized and existing under the laws ¢f fa< state of Delaware, whose address is 600 Steamboat
Road, Greenwich, Connecticut 06830 (col.ectivaly with its successors, assigns and transferees
hereinafter referred to as “Lender™).

BORROWER, in consideration of the indekiedness herein recited, irrevocably grants,
conveys, mortgages and assigns to Lender, the follewing described property located in the
County of Cook, State of Illinois, and more particularly dcscribed on Exhibit A attached hereto
and incorporated herein by reference for all purposes.

TOGETHER with all buildings, improvements and tenements nsw or hereafter erected on
the property, and all heretofore or hereafter vacated alleys and streets abutting the property, and
all easements, rights, appurtenances, rents (subject however to the assignient-of rents to Lender
herein), royalties, mineral, oil and gas rights and profits, water, water rights./and water stock
appurtenant to the property, and all fixtures, machinery, equipment, ¢épgimes, boilers,
incinerators, building materials, appliances and goods of every nature whatscever now or
hereafter located in, or on, or used, or intended to be used in connection with the property,
including, but not limited to, those for the purposes of supplying or distributing heating, cooling,
electricity, gas, water, air and light; and all elevators, and related machinery and equipment, fire
prevention and extinguishing apparatus, security and access control apparatus, plumbing, bath
tubs, water heaters, water closets, sinks, ranges, stoves, refrigerators, dishwashers, disposals,
washers, dryers, awnings, storm windows, storm doors, screens, blinds, shades, curtains and
curtain rods, mirrors, cabinets, paneling, rugs, attached floor coverings, furniture, pictures,
antennas, trees and plants, tax refunds, trade names, licenses, permits, Borrower’s rights to
insurance proceeds, unearned insurance premiums and choses in action; all of which, including
any and all renewals, replacements and additions thereto and substitutions therefor, shall be
deemed to be and remain a part of the real property covered by this Instrument; and all of the
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foregoing, together with said real property (or the leasehold estate in the event this Instrument is
on a leasehold) are herein referred to as the “Property”;

TOGETHER with all right, title and interest in, to and under any and all leases now or
hereinafter in existence (as amended or supplemented from time to time) and covering space in
or applicable to the Property (hereinafter referred to collectively as the “Leases” and singularly
as a “Lease”), together with all rents, earnings, income, profits, deposits, reserves, benefits and
advantages arising from the Property and from said Leases and all other sums due or to become
due under and pursuant thereto, it being intended and agreed that whenever and however
generated, whether now or hereafter, Lender shall have a continuing security interest in, and/or
Jien upon, pursuant to 11 U.S.C. Section 552(b), on all of the foregoing, including the immediate
and continuing right to collect all rents, eamings, income, profits, deposits, reserves, fees,
charges and accounts for the use and occupancy of the Property, and together with any and all
guarantees of oruader any of said Leases, and together with all rights, powers, privileges,
options and other beniaiits of Borrower as lessor under the Leases, including, without limitation,
the immediate and continuing right to receive and collect all rents, income, revenues, issues,
profits, condemnation awsrds, insurance proceeds, moneys and security payable or receivable
under the Leases or pursuantto any of the provisions thereof, whether as rent or otherwise, the
right to accept or reject any oifer.made by any tenant pursuant to its Lease to purchase the
Property and any other property subject to the Lease as therein provided and to perform all other
necessary or appropriate acts with respect to such Leases as agent and attorney-in-fact for
Borrower, and the right to make all waivers and agreements, to give and receive all notices,
consents and releases, to take such action upsiithe happening of a default under any Lease,
mcluding the commencement, conduct and concummation of proceedings at law or in equity as
shall be permitted under any provision of any Lease’or by any law, and to do any and all other
things whatsoever which Borrower 1s or may become entitled to do under any such Lease
together with all accounts receivable, contract rights, franchises, interests, estates or other claims,
both at law and m equity, relating to the Property, to the extenttiof included in rent earnings and
income under any of the Leases;

TOGETHER with all right, title and interest in, to and under ary-and all reserve, deposit
or escrow accounts (the “Accounts’) made pursuant to any Loan Document (as hereinafter
defined) made between Borrower and Lender with respect to the Property; tegether with all
income, profits, benefits and advantages arising therefrom, and together with aii iights, powers,
privileges, options and other benefits of Borrower under the Accounts, and togefier with the
right to do any and all other things whatsoever which Borrower is or may become entiied to do
under the Accounts;

TOGETHER with all agreements, contracts, certificates, guarantics, warranties,
instruments, franchises, permits, licenses, plans, specifications and other documents, now or
hereafter entered into, and all rights therein and thereto, pertaining to the use, occupancy,
construction, management or operation of the Property and any part thereof and any
improvements or respecting any business or activity conducted on the Property and any part
thereof and all right, title and interest of Borrower therein, including the right to receive and
collect any sums payable to Borrower thereunder and all deposits or other security or advance
payments made by Borrower with respect to any of the services related to the Property or the
operation thereof;
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TOGETHER with all servicemarks, logos, copyrights, goodwill, books and records and
all other general intangibles relating to or used in connection with the operation of the Property,

TOGETHER with all trademarks, tradenames, trade styles, assumed names, telephone
numbers and listing rights, and all other rights and interests in and to the names and marks used
by Borrower in connection with the Property, and all books and records, accounting systems and
all other general intangibles relating to the operation of the Property; and

TOGETHER with any and all proceeds resulting or arising from any of the foregoing (the
Property, the Leases, the Accounts, and all other property, whether real, personal, tangible, or
intangible; described above, and all proceeds thereof, may be referred to collectively as the
“Collatersi”)

THIS INSTRUMENT SECURES TO LENDER (a) the repayment of the indebtedness
evidenced by Borinwer’s Promissory Note dated of even date herewith (together with any
amendments, cxtensicds “modifications, renewals, supplements or restatements thereof, and any
substitutions or replacemenis therefor, the “Note”) in the principal sum of Eleven Million Five
Hundred Thousand and Ne/100th Dollars ($11,500,000.00), with interest thereon, with the
balance of the indebtedness, if410t saoner paid, due and payable on the Maturity Date (as defined
in the Note); {b) the performance o the covenants and agreements of Borrower contained in an
Environmental Indemnity Agreemerit (oerein so-called) among Lender, Borrower and Albert M.
Friedman (“Indemnitor”) dated of ever’date herewith; (c) the payment of all other sums, with
interest thereon, advanced by Lender in'aceordance herewith to protect the security of this
Instrument; and (d) the performance of the_covenants and agreements of Borrower herein
contained, or contained in any other Loan< Document, INCLUDING BORROWER’S
COVENANT TO REPAY ALL FUTURE ADVANCEE (the Note, this Instrument, and all other
documents or instruments given by Borrower or others-and accepted by Lender for purposes of
evidencing, securing, perfecting, or guaranteeing the indehtedness evidenced by the Note,
together with any and all amendments, modifications, renewals ‘restatements and substitutions
thereof from time to time may be referred to collectively as the “iaan Documents™). At no time
shall the principal amount of the indebtedness, not including sums advanced in accord herewith
to protect the security of this Instrument, exceed two hundred percent(200%) of the original
amount of the Note. Without limitation of the foregoing, the foliowing documents and
‘nstruments of even date herewith are Loan Documents: Assignment of Leases and Rents,
Certificate of Borrower, Environmental Indemmity Agreement, Exceptions” to_Non-Recourse
Guaranty, Completion/Repair and Security Agreement (if any), Replacemeni Keserve and
Security Agreement (if any), Tenant Improvement and Leasing Commission Reserve and
Security Agreement (if any), and Conditional Assignment of Management Agreement (if any).

Borrower covenants that Borrower is lawfully seized of the estate hereby conveyed and
has the right to mortgage, grant, convey and assign the Property (and, if this Instrument is on a
leaschold, that the ground lease is in full force and effect without modification except as noted
above and without default on the part of eitber lessor or lessee thereunder), that the Property 1s
unencumbered, and that Borrower will warrant and defend generally the title to the Property
against ail claims and demands, sudject to any casements and restrictions listed in a schedule of
exceptions to coverage in any title insurance policy insuring Lender’s interest in the Property.
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Borrower represents, warrants, covenants and agrees in favor of Lender as follows:

SECTION 1. PAYMENT OF PRINCIPAL AND INTEREST. Borrower shall promptly pay
when due the principal of and irterest on the indebtedness evidenced by the Note, any
prepayment and late charges provided in the Note and all other sums secured by this Instrument.

SECTION 2.  FUNDS FOR TAXES, INSURANCE AND OTHER CHARGES. Subject to
applicable law or to a written waiver by Lender, Borrower shall pay to Lender on the day
monthly installments of principal cr interest are payable under the Note (or on another day
designated in writing by Lender), unti! the Note is paid in full, a sum (herein “Funds”) equal to
one-twelfth of (a) the yearly taxes and assessments which may be levied on the Property, (b) the
yearly prexiun installments for fire and other hazard insurance, rent loss insurance and such
other insuranze 2overing the Property as Lender may require pursuant to this Instrument, (c) the
yearly premiurnuistallments for mortgage insurance, if any. Any waiver by Lender of a
requirement that Borower pay such Funds may be revoked by Lender, in Lender’s sole
discretion, at any time‘ursn notice in writing to Borrower. Lender may require Borrower to pay
to Lender, in advance, sieh other Funds for other taxes, charges, premiums, assessments and
impositions in connection with Rorrower or the Property which Lender shall reasonably deem
necessary to protect Lender’s interests (herein “Other Impositions”). Unless otherwise
provided by applicable faw, Lender may require Funds for Other Impositions to be paid by
Borrower in a fump sum or in pericdic installments, at Lender’s option. In addition, Borrower
shall reimburse Lender for the reasonabis costs of an annual (or more frequent if reasonably
required by Lender) search of the taxes and siher liens affecting the Property or for a service
which provides such information, and the'.cost of the same shall be included in Other
Impositions.

Notwithstanding the foregoing to the contrary, in-izu of depositing F unds for the purpose
of paying insurance premiums, Borrower may (i) deliver written evidence in the form of a paid
receipt and copy of a policy of insurance meeting the iequirements of Section 5 below,
reasonably satisfactory to Lender that Borrower has obtained and paid the monthly policy
premiums for the insurance required under Section 5 hereinbelow with such required coverages
effective for at least one month from the date hereof, and (ii) at Closing, deposit with Lender
cash, in an amount equal to the cost of the insurance premiums due tor-the succeeding six
calendar months. In the event that Borrower fails to deliver evidence.that-Borrower has
purchased the required insurance as set forth above, then on the next day on wiich a regularly
scheduled payment of principal or interest is due under the Note, and on each suhsequent date
on which a payment of principal or interest is due under the Note, Borrower shall Geposit with
I ender an amount which when aggregated with the monthly deposits to be made as and when
due in the following clause, will be sufficient to pay the premium installments for fire and other
hazard insurance, rent loss insurance and such other insurance covering the Property as Lender
may require pursuant to this Instrument, and shall within ten (10) days following written
demand from Lender, deposit with Lender cash in an amount which, when aggregated with the
sums to be deposited by Borrower, shall equal the aggregate annual premium for the required
insurance coverages under Section 5, and thereafter, shall commence making monthly deposits
in an amount equal to one-twelfth of the yearly premium installments for the required insurance

coverages under Section 5.



0602727100 Page: 3 of 44

UNOFFICIAL COPY

Lender shall apply the Funds to pay said rents, taxes, assessments, insurance premiums
and Other Impositions so long as Borrower is not in breach of any covenant or agreement of
Borrower in this Instrument, Lender shall hold the Funds in an interest-bearing account for the
benefit of Borrower. Lender shall give to Borrower, without charge, an annual accounting of the
Funds in Lender’s normal format showing credits and debits to the Funds and the purpose for
which each debit to the Funds was made. The Funds are pledged as additional security for the
sums secured by this Instrument,

[f at any time the amount of the Funds held by Lender shall be less than the amount
deemed necessary by Lender to pay taxes, assessments, insurance premiums, rents and Other
Impositions, as they fall due, Borrower shall pay to Lender any amount necessary to make up the
deficiency“v1'hin thirty days after notice from Lender to Borrower requesting payment thereof,

Upon Remawer’s breach of any covenant or agreement of Borrower in this Instrument,
Lender may appiy, i any amount and in any order as Lender shall determine in Lender’s sole
discretion, any Funds *eld by Lender at the time of application (i) to pay rents, taxes,
assessments, insurance presnums and Other Impositions which are now or will hereafter become
due, or (ii} as a credit againgi sums secured by this Instrument. Upon payment in full of all sums
secured by this Instrument, Lenider <hall promptly refund to Borrower any Funds held by Lender.
[t is intended and agreed by Borvower that whenever and however generated, as to any and all
Funds now or hereafter held by Lender, Lender shalt have a continuing security interest in and/or
lien thercon, pursuant to 11 U.S.C. Séenon 552(b) until application or disposition thereof
pursuant to the terms and provisions of the' LozirDocuments.

SECTION 3. APPLICATION OF PAYMENTS » Lender may apply any payments received
from or on behalf of Borrower to any of the obligations of Borrower then due under the Loan
Documents, in any order determined by Lender.

SECTION 4. CHARGES; LIENS. Borrower shall payv all rents, taxes, assessments,
premiums, and Other Impositions attributable to the Property at/Lénder’s option in the manner
provided under Section 2 hereof or, if not paid in such manner, by Porrower making payment,
when due, directly to the payee thereof, or in such other manner as Lender may designate in
writing., Borrower shall promptly furnish to Lender all notices of ainorais due under this
Section, and in the event Borrower shall make payment directly, Borrower shall promptly furnish
to Lender receipts evidencing such payments. Except only for the liens and security interests in
favor of Lender under this Instrument and the other Loan Documents, which Borr¢wershall pay
and discharge in accordance with the Loan Documents, Borrower shall promptly discharge any
lien encumbering all or any portion of or interest in the Property, irrespective of the priority of
the same. Borrower shall pay, when due, the claims of all persons supplying labor or materials
to or in connection with the Property.

SECTION 5. HAZARD INSURANCE. Borrower shall at all times keep the improvements
now existing or hereafter erected on the Property insured against all losses, hazards, casualties,
liabilities and contingencies as Lender (and, if this Instrument is on a leasehold, the ground
lease} shall require and in such amounts and for such periods as Lender shall require. Borrower
shall purchase and maintain policies of insurance with respect to the Property in such amounts
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and covering such risks as shall be satisfactory to Lender, including, but not limited to, the
following:

(a)  Property damage insurance covering loss or damage to the Property caused by
fire, lightning, hail, windstorm, explosion, hurricane (to the extent available), vandalism,
malicious mischief, acts of terrosism, and such losses, hazards, casualties, liabilities and
contingencies as are normally and usually covered by fire policies in effect where the Property is
located endorsed to include all of the extended coverage perils and other broad form perils,
including the standard “all risks™ clauses. Such policy shall be in an amount not less than that
necessary to comply with any coinsurance percentage stipulated in the policy, but not less than
100% of the full replacement cost of the improvements on the Property (without any deduction
for deprestation), and shall contain a replacement cost endorsement. The deductible under such
policy, if any, shall not exceed $50,000. Further, if any of the improvements or the use of the
Property shall al 4y time constitute legal nonconforming structures or uses under current zoning
ordinances, such policy shall contain an “Ordinance or Law Coverage” or “Enforcement”
endorsement providing coverage for demolition, increased cost of construction and inability to
rebuild.

{b)  Broad form bouiler and machinery insurance in an amount equal to the lesser of
100% of the full replacement cost of the building (without any deduction for depreciation) in
which the botler or similar vessel 15-lozated, or $2,000,000. In addition, Lender may require a
rider to such policy to extend such-craverage to electrical machinery and equipment, air
conditioning, refrigeration, and mechanica: objeots.

(¢) If the Property is i an area proag ‘o geological phenomena, including, but not
limited to, sinkholes, mine subsidence or earthquakes, insurance covering such risks in an
amount equal to 100% of the full replacement cost of th< improvements on the Property (without
any deduction for depreciation), and with a maximum permissihle deductible equal to the lesser
of $25,000 or 10% of the face value of the policy.

(d)  Flood insurance if the Property is in an area now or Fereafter designated by the
Federal Emergency Management Agency as a Zone “A” & “V” Speciar\Hazard Area, or such
other Special Hazard Area if Lender so requires in its sole discretion. Suchgelicy shall be in an
amount equal to 100% of the full replacement cost of the improvements on the/r'woperty (without
any deduction for depreciation), and shall have a maximum permissible deductibieof $3,000.

(e) Business interruption or rent loss insurance in an amount equal te ‘the gross
income or rentals from the Property for an indemnity period of not less than the period of
extended restoration plus ninety 90 days, but in no event less than twelve (12) months’ coverage.

() During any period of reconstruction, renovation or alteration of the Property in
excess of 10% of the Note, a complete value, “All Risks” Builders Risk form or “Course of
Construction” insurance policy in non-reporting form and in an amount satisfactory to Lender in
Lender’s sole discretion.
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(¢  Commercial General Liability insurance covering bodily injury and death in an
amount not less than $1,000,000 per occurrence, $2,000,000 in the aggregate and umbrella
coverage of $10,000,000, with no deductible.

(h)  If required by applicable state laws, worker’s compensation or employer’s
ltability insurance in accordance with such laws.

(1) Intentionally Deleted.

Each carrier providing any insurance, or portion thereof, required by this Section shall be
licensed to do business in the jurisdiction or jurisdictions in which the Property is located, and
shall havea vlaims paying ability rating of “A” by “S&P”, or such equivalent rating by a major
rating agency.” Borrower shall cause all insurance (except general public liability insurance}
carried in accoraznce with this Section to be payable to Lender as a mortgagee and loss payee
and not as a coinsured, and, in the case of all policies of insurance carried by each lessee for the
benefit of Borrower, 17 any, to cause all such policies to be payable to Lender as Lender’s interest
may appear. All preniiums on insurance policies shall be paid, in the manner provided under
Section 2 hereof, or in such other manner as Lender may designale in writing.

All insurance policies anii renewals thereof (i) shall be in a form acceptable to Lender,
(ii) shall provide for a term of not léss'than one year, (1i1) shall provide by way of endorsement,
rider or otherwise that such insurance peijicy shall not be canceled, endorsed, altered, or reissued
to effect a change in coverage unless such insurer shall have first given Lender 30 days prior
written notice thereof, (iv) shall include a stondard mortgagee clause in favor of Lender and its
successors and assigns, and otherwise in form acoentable to Lender, (v) shall provide for claims
to be made on an occurrence basis, except that boilérand machinery coverage may be made on
an accident basis, and (vi) shall contain an agreed value ¢lause updated annually (if the amount
of coverage under such policy is based upon the replaceruent cast of the Property). All property
damage insurance policies (except for flood and earthquakepolicies) must automatically
reinstate after each loss.

Lender shall have the right to hold copies of the policies, and Barrower shall promptly
furnish to Lender all renewal notices and upon request, receipts of paig-premaiums. At least 30
days prior to the expiration date of a policy, Borrower shall deliver to Lender a/renewal policy in
form satisfactory to Lender, together with evidence satisfactory to Lender of payment in full of
the annual premium therefor. If this Instrument is on a leasehold, Borrower shalt furnish Lender
a duplicate of all policies, rencwal notices, renewal policies and receipts of paid pretatums if, by
virtue of the ground lease, the originals thereof may not be supplied by Borrower to Lender.

In the event of loss, Borrower shall give immediate written notice (o the insurance carrier
and to Lender. Borrower hereby authorizes and empowers Lender as attorney-m-fact for
Borrower to make proof of loss, to adjust and compromise any claim under insurance policies, to
appear in and prosecute any action arising from such insurance policies, to collect and receive
insurance proceeds, and to deduct therefrom Lender’s expenses incurred in the collection of such
proceeds; provided however, that nothing contained in this Section shall require Lender to incur
any expense or take any action hereunder. Borrower further authorizes Lender, at Lender’s
option, (a) to hold the balance of such proceeds to be used to reimburse Borrower for the cost of
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reconstruction or repair of the Property or (b) subject to the immediately following paragraph, to
apply such proceeds to the payment of the sums secured by this Instrument whether or not then
due, in any order (subject, however, to the rights of the lessor under the ground lease if this
Instrument is on a leasehold).

Lender shall not exercise Lender’s option to apply insurance proceeds to the payment of
the sums secured by this Instrument if all of the following conditions are met: (1} Borrower is not
mn breach or default of any covenant or agreement of this Instrument, the Note or any other Loan
Document; (ii) Lender determines that there will be sufficient funds to restore and repair the
Property to the Pre-existing Condition (as hercinatter defined); (iii) Lender agrees in writing that
the rental income of the Property, after restoration and repair of the Property to the Pre-existing
Condition<will be sufficient to reet all operating costs and other expenses, payments for
reserves and“loan repayment obligations (including any obligations under any permitted
subordinate fixaiining) relating to the Property and maintain a debt service coverage ratio of at
least 1.00 to 10,0} Lender determines that restoration and repair of the Property to the Pre-
existing Condition will he completed within one year of the date of the loss or casualty to the
Property, but in no eveht/ater than six months prior to the Maturity Date; (v) less than 50 percent
of the total floor area of the ittiprovements has been damaged, destroyed or rendered unusable as
a result of such fire or other casvztty; (vi) tenant leases demising in the aggregate at least 50
percent of the total rentable spacc ir the Property and in effect as of the date of the occurrence of
such fire or other casualty remain il f41l force and effect during and after the completion of the
restoration and repair of the Property; aus (vii) Lender is reasonably satisfied that the Property
can be restored and repaired as nearly as possivie to the condition it was in immediately prior to
such casualty and in compliance with all appliczsle zoning, building and other laws and codes
(the “Pre-existing Condition™). If Lender elecis make the insurance proceeds available for
the restoration and repair of the Property, Borrowsr Jagrees that, if at any time during the
restoration and repair, the cost of completing such réstoration and repair, as determined by
Lender, exceeds the undisbursed insurance proceeds, Borrowsr shall, immediately upon demand
by Lender, deposit the amount of such excess with Lender, and Zender shall first disburse such
deposit to pay for the costs of such restoration and repair on the sariederms and conditions as the
insurance proceeds are disbursed.

If the insurance proceeds are held by Lender to reimburse Borrower) for the cost of
restoration and repair of the Property, then Borrower shall restore the Property 10 the equivalent
of its original condition or such other condition as Lender may approve in writing,4:d Borrower
shall promptly begin such restoration and at al| times thereafter diligently prosceute such
restoration to completion. Lender may, at Lender's option, condition disbursement of said
proceeds on Lender’s reasonable asproval of such plans and specifications of an architect
satisfactory to Lender, contractor’s cost estimates, architect’s certificates, waivers of liens, sworn
statements of mechanics and materialmen and such other evidence of costs, percentage
completion of construction, application of payments; and satisfaction of liens as Lender may
reasonably require. If the insurance proceeds are applied to the payment of the sums secured by
this Instrument, any such application of proceeds to principal shall not extend or postpone the
due dates of the monthly installments due under the Note, under Section 2 hereof, or otherwise
under the Loan Documents, or change the amounts of such installments. If the Property is sold
at foreclosure or pursuant to power of sale or if Lender acquires title to the Property, Lender shall
have all of the right, title and interest of Borrower in and to any insurance policies and unearned

g
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premiums thereon and in and to the proceeds resulting from any damage to the Property prior to
such sale or acquisition.

SECTION 6. PRESERVATION AND MAINTENANCE OF PROPERTY; LEASEHOLDS.
Borrower (a) shall not commit waste or permit impairment or deterioration of the Property, (b)
shall not abandon the Property, (c) shall restore or repair promptly and in a good and
workmanlike manner all or any part of the Property to the equivalent of its original condition, or
such other condition as Lender may approve in writing, in the event of any damage, injury or
loss thereto, whether or not insurance proceeds are available to cover in whole or in part the costs
of such restoration or repair, (d) shall keep the Property, including improvements, fixtures,
equipment, . machinery and appliances thereon in good repair and shall replace fixtures,
equipment,-machinery and appliances on the Property when necessary to keep such items in
good repairy (5}, shall comply with all laws, ordinances, regulations and requirements of any
governmental “bedy applicable to the Property, (f) shall provide for professional third-party
management of th¢ Froperty by a commercial property manager with substantial experience n
managing properties‘of the applicable kind, and otherwise satisfactory to Lender, pursuant to a
contract approved by 1énder in writing, unless such requirement shall be waived by Lender in
writing, (g) shall generally(orerate and maintain the Property in a manner to ensure maximum
rentals, and (h) shall give notice is-writing to Lender of and, unless otherwise directed in writing
by Lender, appear in and defend anv-action or proceeding purporting to affect the Property, the
security of this Instrument or the rights-or powers of Lender. Neither Borrower nor any tenant of
other person shall remove, demolish o1 alrer any improvement now existing or hereafter erected
on the Property or any fixture, equipment, mdchinery or appliance in or on the Property except
when incident to the replacement of fixtures, equipment, machinery and appliances with items of
like kind.

If this Instrument is on a leasehold, Borrower (#) shall comply with the provisions of the
ground lease, (ii) shall give immediate written notice to Lender of any default by lessor under the
ground lease or of any notice received by Borrower from such/iessor of any default under the
ground lease by Borrower, (iii) shall exercise any option to renew or extend the ground lease and
give written confirmation thereof to Lender within thirty days_«fier such option becomes
exercisable, (iv) shall give immediate written notice to Lender of thel commencement of any
remedial proceedings under the ground lease by any party thereto and, if required by Lender,
shal] permit Lender as Borrower’s attorney-in-fact to control and act for Botrawer in any such
remedial proceedings and (v) shall within thirty days after request by Lendez oofain from the
lessor under the ground lease anc deliver to Lender the lessor’s estoppel cert.ficate required
thereunder, if any. Borrower hereby expressly transfers and assigns to Lender the benefit of all
covenants contained in the ground lease, whether or not such covenants run with the land, but
Lender shall have no liability with respect to such covenants nor any other covenants contained
in the ground lease.

Borrower shall not surrender the leasehold estate and interests herein conveyed nor
terminate or cance! the ground lease creating said estate and interests, and Borrower shall not,
without the express written consent of Lender, alter or amend said ground lease. Borrower
covenants and agrees that there shall not be a merger of the ground lease, or of the leasehold
estate created thereby, with the fee estate covered by the ground lease by reason of said leaschold
estate or said fee estate, or any part of either, coming into common ownership, unless Lender

9
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shall consent in writing to such merger, if Borrower shall acquire such fee estate, then this
Instrument shall simultaneously and without further action be spread so as to become a lien on
such fee estate,

SECTION 7. USE OF PROPERTY. Unless required by applicable law or unless Lender has
otherwise agreed in writing, Borrower shall not allow changes in the use for which all or any part
of the Property was intended at the time this Instrument was executed. Borrower shall not
subdivide the Property or initiate or acquiesce in a material change in the zoning classification of
the Property without Lender’s prior written consent.

SECTION 8. PROTECTION OF LENDER'S SECURITY. If Borrower fails to perform the
covenants<aind agreements contained in this Instrument, or if any action or proceeding is
commenced shich affects the Property or title thereto or the interest of Lender therein, including,
but not limiied .o, eminent domain, msolvency, code enforcement, or arrangements or
proceedings involvisg a bankrupt or decedent, Lender at Lender’s option and upon written notice
to Borrower may miake such appearances, disburse such sums and take such action as Lender
deems necessary, in its sble discretion, to protect Lender’s interest, including, but not limited to,
(i) disbursement of attorney’s Jees, (ii) entry upon the Property to make repairs, (iii) procurement
of satisfactory insurance as provided herein, (iv) if this Instrument is on a leasehold, exercise of
any option to renew or extend tae ground lease on behalf of Borrower and the curing of any
default of Borrower in the terms and conditions of the ground lease, (v) the payment of any taxes
and/or assessments levied against the Prederty and then due and payable, and (vi) payment of
any other amounts contemplated in any of the-Loan Documents. Any amounts disbursed by
Lender pursuant to this Section, with interest.thereon, shall become additional indebiedness of
Borrower secured by this Instrument. Unless Bodrower and Lender agree to other terms of
payment, such amounts shall be immediately due”znd payable upon demand and shall bear
interest from the date of disbursement at the rate ther apnlicable to principal under the Note
unless collection from Borrower of interest at such rate wouldhe contrary to applicable law, in
which event such amounts shall bear interest at the highest rate’which may be collected from
Borrower under applicable law. Nothing contained in this SecticiLor elsewhere in any of the
Loan Documents shall require Lender to incur any expense or take any action hereunder.

SECTION 9. INSPECTION. Lender may make or cause to be made reasonable entrics upon
and inspections of the Property including, but not limited to, phase “I-2.ud/or phase Il
environmental audits and inspections.

SECTION 10.  BOOKS AND RECORDS. Borrower shall keep and maintain at il times at
Borrower’s address stated herein, or such other place as Lender may approve in writing,
complete and accurate books of accounts and records adequate to reflect correctly the results of
the operation of the Property and copies of all written contracts, leases and other instruments
which aftect the Property. Such hooks, records, contracts, leases and other instruments shall be
subject to examination and inspection at any reasonable time by Lender.

On or before the 30th day of each month following the date hereof, Borrower shall
deliver to Lender financial statements as of the end of the then-prior month for (1) such then-prior
month, {ii) the year to date, and (iii) the 12 month period ending with such then-prior month.
Borrower’s obligation to provide such monthly reporting shall cease on the later to occur of the

10
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date when Lender sells its entire interest in the Loan Documents, the inclusion of the Loan in a
Securitization or the 13th calendar month following the date hereof (after the delivery of the 12th
monthly report). Thereafter, on or before the 30th day after the end of each three-month fiscal
quarter of Borrower (which may include months for which reports shall have been submitted as
required above), Borrower shall deliver to Lender financial statements for such quarter. Each set
of such financial statements (i) shall consist of not less than a balance sheet for Borrower, a
statement of income and expenses of the Property and a statement of changes in financial
position, (11} shall be in detail satisfactory to Lender and (iii) shall bear a certification in form and
substance satisfactory to Lender to the effect that the applicable staternents are true, complete,
and accurate and do not omit to state any material information, and such certification shall be
duty signed by a principal of Borrower and, at Lender’s request, by an independent certified
public acceratant. In addition, Borrower shall deliver to Lender audited Financial Statements
for each yedr.cind, on or before the 90" day afler the end of each year. All of such financial
statements shail provide information for the applicable month or quarter and on a year-to-date
basis (and at the eraof the fourth quarter, for the year).

Borrower shall fiinish, together with the foregoing financial statements and at any other
time upon Lender’s request. a'raat schedule for the Property, certified by Borrower, showing the
name of each tenant, and for each-isnant, the space occupied, the lease expiration date, the rent
payable and the rent paid.

Borrower shall prepare and sucivi to Lender, no later than forty-five (45) days prior to
the end of each calendar year, a proposea praforma budget for the Property for the succeeding
calendar year (the “Annual Budget™) for appreval by Lender, and, promptly after preparation
thereof, any revisions to such Annual Budget. Leuder shall approve such Annual Budget no later
than thirty (30) days afier the commencement of thie’subiect calendar vear {(each Annual Budget
approved by Lender is referred to herein as the “Approved Annua! Budget”). The Annual
Budget shall consist of (i) an operating expense budget showiizp, on a month-by-month basis, in
reasonable detail, each line item of Borrower’s anticipated eperating income and operating
expenses (on an accrual basis), including amounts required to establish, maintain and/or increase
any payments required hereunder, and (ii) a capital expense buagershowing, on a month-by-
month basis, in reasonable detail, each line item of anticipated capitat exnznses. Until such time
that any Annual Budget has been approved by Lender, the prior Approved Annual Budget shall
apply for all purposes hereunder (with such adjustments as reasonably detcriuned by Lender
(including increases for any non-discretionary expenses)).

In addition to the above delivery of financial statements and rent schedule, Borrower
shall deliver to Lender updated versions of such financial statements at any other time upon
Lender’s request, including monthly balance sheets and monthly statements of income and
expenses of the Property or, if Lender’s request is made following the inclusion of the Loan in a
Securitization, said balance sheets and statements of income and expense shall be on a quarterty
basis. Also at any time upon Lender’s request, Borrower shall furnish to Lender operating
budgets and capital expenditure budgets for the Property, in form and substance satisfactory to
Lender. Further, Borrower shall provide to Lender, as soon as the same are available to
Borrower, all financial statements and sales reports received from any retail tenant at the
Property.

11
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SECTION 11.  CONDEMNATION. Borrower shall promptly notify Lender of any action or
proceeding relating to any condemuation or other taking, whether direct or indirect, of the
Property, or part thereof, and Borrower shall appear in and prosecute any such action or
proceeding unless otherwise directed by Lender in writing. Borrower authorizes Lender, at
Lender’s option, as attorney-in-fact for Borrower, to commence, appear in and prosecute, in
Lender’s or Borrower’s name, any action or proceeding relating to any condemnation or other
taking of the Property, whether cirect or indirect, and to settle or compromise any claim in
connection with such condemnation or other taking. The proceeds of any award, payment or
claim for damages, direct or consequential, in connection with any condemnation or other taking,
whether direct or indirect, of the Property, or part thereof, or for conveyances in lieu of
condemnation, are hereby assigned to and shall be paid to Lender subject, if this Instrument is on
a leaseheid, Lo the rights of lessor under the ground lease.

Borrow<ranthorizes Lender to apply such awards, payments, proceeds or damages, after
the deduction ol “ender’s expenses incurred in the collection of such amounts, at Lender’s
option, to restoraticii o4& repair of the Property or to payment of the sums secured by this
Instrument, whether or vt then due, in the order determined by Lender, with the balance, if any,
to Borrower. Unless Boirower and Lender otherwise agree in writing, any application of
proceeds to principal shall not extend or postpone the due date of the monthly installments due
hereunder or under any of the Loan Documents or change the amount of such installments.
Borrower agrees to execute such further evidence of assignment of any awards, proceeds,
damages or claims arising in connecupi-with such condemnation or taking as Lender may
require.

SECTION 12.  BORROWER AND LIEN NOT#ELEASED. From time to time, Lender may,
at Lender’s option, without giving notice to or obizining the consent of Borrower, Borrower’s
successors or assigns or of any junior lienholder or guarantors, without liability on Lender’s part
and notwithstanding Borrower’s breach of any covenant i agreement of Borrower in this
Instrument, extend the time for payment of said indebtedness Or any part thereof, reduce the
payments thereon, release anyone liable on any of said indebtediress. accept a renewal note or
notes therefor, modify the terms and time of payment of said indebtzdness, release from the lien
of this Instrument any part of the Property, take or release other or addivonal security, reconvey
any part of the Property, consent to any map or plan of the Property, conssnt to the granting of
any easement, join in any extension or subordination agreement, and agrée i writing with
Borrower to modify the rate of interest or period of amortization of the Note er change the
amount of the monthly installments payable thereunder. Any actions taken by LenZer pursuant
to the terms of this Section shall not affect the obligation of Borrower or Borrower’s successors
or assigns to pay the sums secured by this Instrument and to observe the covenants of Borrower
contained herein, shall not affect the guaranty of any person, corporation, partmership or other
entity for payment of the indebtedress secured hereby, and shall not affect the lien or priority of
lien hereof on the Property. Borrower shall pay Lender a reasonable service charge, together
with such title insurance premiums and reasonable attorney’s fees as may be incurred at Lender’s
option, for any such action if taken at Borrower’s request.

SECTION 13. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT.  This
[nstrument is intended to be a security agreement pursuant to the Uniform Commercial Code for
any of the items specified above as part of the Collateral which, under applicable law, may be
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subject to a security interest pursuant to the Uniform Commercial Code, and Borrower hereby
grants Lender a security interest in said items. Borrower agrees that Lender may file this
Instrument, or a reproduction therecf, in the real estate records or other appropriate index, as a
financing statement for any of the items specified above as part of the Collateral. Any
reproduction of this Instrument or of any other security agreement or financing statement shall be
sufficient as a financing statement. Borrower shall pay all costs of filing such financing
statements and any extensions, renewals, amendments and releases thereof, and shall pay all
reasonable costs and expenses of any record searches for financing statements Lender may
reasonably require. Without the prior written consent of Lender, Borrower shall not create or
suffer to be created pursuant to the Uniform Commercial Code any other security interest in said
items, including replacements and additions thereto. Upon Borrower’s breach of any covenant
or agreemext of Borrower contained in this Instrument, including the covenants to pay when due
all sums securéd-by this Instrument, Lender shall have the remedies of a secured party under the
Uniform Commerzigl Code and, at Lender’s option, may also invoke the remedies provided
herein or in any of the Loan Documents, or pursuant to any applicable law as to such items. In
exercising any of said criedies, Lender may proceed against the items of real property and any
items of personal property-specified above as part of the Collateral separately or together and in
any order whatsoever, witholit inany way affecting the availability of Lender’s remedies under
the Uniform Commercial Code or-of the remedies provided herein or in any of the Loan
Documents.

SECTION 4. LEASES OF THE PROPFRTY. As used herein, “lease” shall mean “sublease”
if this Instrument is on a leaschold. Borrower shall comply with and observe Borrower’s
obligations as landlord under all leases of the Preperty or any part thereof, Borrower will not
lease any portion of the Property for any use contiaty. to the existing character of the Property
except with the prior written approval of Lender. Rorrower may execute or modify, without
Lender’s prior written consent, any lease of space at the Property now existing or hereafter made
which aftects less than 13,000 square feet (an “Exempt Lease”’y provided such lease:

(1) is on a standard lease form pre-approved by Cender;

(11) is at a net effective rent (after taking into actount any free rent,
construction allowances or other concessions granted by landlord) ns fess than the fair
market rent then prevailing for similar properties and leases in the market #iea;

(ii1)  contains rent or other concessions which are customary and réasenable for
similar properties and leases in the market area;

(Iv)  represents a bona fide arm’s length transaction:

(v)  does not permit any use which would violate any provision of any existing
lease;

(vi)  as modified or amended does not become a lease which fails to satisfy the
criteria for an Exempt Lease pursuant to this Section;
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(vi))  as modificd or amended does not materially modify the financial terms of
Borrower’s standard form of lease or materially reduce the rights and remedies of
Borrower or Lender under said standard lease;

(vill) is subordinate by its terms to this Instrument (or is made subordinate by
the terms of Lender’s standard form of Subordination, Non-Disturbance and Attornment
Agreement, which form has been provided to Borrower (“Approved SNDA”); provides
that the tenant thereunder is required to attorn to Lender, such attornment to be effective
upon Lender’s acquisition of title to the Property; that the tenant agrees to execute such
further evidences of attornment as Lender may from time to time request; that the
attornment of the tenant shall not be terminated by foreclosute; that in no event shall
Lencer) as holder of this Instrument or as successor landlord, be liable to the tenant for
any ac! or omission of any prior landlord or for any liability or obligation of any prior
landlora-sceurring prior to the date that Lender or any subsequent owner acquire title to
the Propeny.«ud that, if tenant does not sign an Approved SNDA, subject to reasonable
modifications, Zeider may, at Lender’s option, accept or reject such attornment. Lender
shall sign and retu-such executed SNDA within twenty (20) days, and Lender may not
charge a processing or [»gal “ee in connection therewith. Should Lender fail to respond
within said period, Borrower-may execute such SNDA as attorney-in-fact for Lender and
Lender shall be thereby bound.

Borrower shall provide Lencer a-cony of each Exempt Lease within thirty days after
execution, provided, however, Borrcwers.such failure to satisfy such condition shall not
void such Exempt Lease,

Borrower shall be required to obtain Lender's sonsent, which shall not be unreasonably
withheld conditioned or delayed, for the creation of any‘l<ase and subleases at the Property other
than an Exempt Lease. The request for approval of eacli'such proposed lease shall be made to
Lender in writing and Borrower sha'l furnish to Lender (and.anv-loan servicer specified from
time to time by Lender): (i) such biographical and financial in‘Grmation about the proposed
tenant as Lender may require In conjunction with its review, (ii) a copy of the proposed form of
lease, and (ii1) a summary of the material terms of such proposed ieage (including, without
limitation, rental terms and the term of the proposed lease and any options)”pon receipt of
such information, Lender shall provide its written consent or rejection within-t¢r{10) business
days. If Lender fails to respond within such time, approval shall be deemed granted

As to all leases other than Exempt Leases, Borrower shall not without the prist written
consent of Lender, (i) cancel, materia.ly amend or materially modify any such lease, (ii) approve
any assignment, sublease or underlease of any such lease, or (iii) cancel or materially modify any
guaranty, or release any sccurity depesit or letter of credit constituting security pertaining to any
such lease. Borrower may extend tie term of any Exempt Lease at the then prevailing fair
market terms without the Lender’s prior written approval,

Borrower shall promptly send Lender copies of any notices of default received from the
tenant under any lease; and will enforce the performance by the tenant of the tenant’s obligations
under any lease.

14
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Except for security deposits, no lease, whether an Exempt Lease or otherwise, shall
provide for payment of rent more than one month in advance, and Borrower shall not under any
circumstances collect any such rent more than one month in advance.

Borrower, at Lender’s request, shall furnish Lender with executed copies of all leases
hereafier made of all or any part of the Property, and all leases hereafter entered into will be in
form and substance subject to the approval of Lender, which shall not be unreasonably withheld,
conditioned or delayed. All leases of the Property or a separate agreement in recordable form
and substance satisfactory to Lender shall specifically provide that such leases are subordinate to
this Instrument (or are made subordinate by the terms of an Approved SNDA); that the tenant
attorns to Lender, such attornment to be effective upon Lender's acquisition of title to the
Property; that)the tenant agrees to execute such further evidences of attornment as Lender may
from time te”iime request; that the attornment of the tenant shall not be terminated by
foreclosure; that-irno event shall Lander, as holder of this Instrument or as successor landlord,
be liable to the tenzit for any act or omission of any prior landlord or for any liability or
obligation of any prioria=dlord occurring prior to the date that Lender or any subsequent owner
acquire title to the Proper'v;and thar Lender may, at Lender’s option, if the tenant does not sign
an Approved SNDA subjeat Jo.reasonable medifications, accept or reject such attornment,
Lender shall sign and return such executed SNDA within twenty (20) days, and Lender may not
charge a processing or legal fee in_connection therewith. Should Lender fail to respond within
said period, Borrower may execute sucin-SNDA as attorney-in-fact for Lender and Lender shall
be thereby bound. If Borrower becomes samre that any tenant proposes to do, or is doing, any
act or thing which may give rise to any rigit ol set-off against rent, Borrower shall (1) take such
steps as shall be reasonably calculated to prevent fhe accrual of any right to a set-off against rent,
(i1) notify Lender thereof and of the amount of said-$et-offs, and (1i1) within ten days after such
accrual, reimburse the tenant who shall have acquired such right to set-off or take such other
steps as shall effectively discharge such set-off and as slali assure that rents thereafter due shall
continue to be payable without set-off or deduction.

Upon Lender’s request, Borrower shall conditionally 4s2gn to Lender, by written
instrument satisfactory to Lender, all leases now existing or hereafter<=ade of all or any part of
the Property and all security deposits made by tenants in connection with such leases of the
Property pursuant to an assignment of leases and rents of even date.

SECTION 15.  TRANSFERS OF THE PROPERTY OR BENEFICIAL INTERESTS IN
BORROWER.

(a) Except as provided i paragraph (c¢) of this Section or in Section 32 of this
Instrument, Borrower shall not cause or suffer to occur any sale or transfer of (i) all or any part
of the Property, or any interest therein, or (ii) beneficial interests in Borrower (if Borrower is not
a natural person or persons but is a corporation, partnership, trust or other legal entity).

(b) For purposes of this Section, a sale or transfer of a beneficial interest in Borrower
shall be deemed to include, but is not [imited to:

(1) if Borrower or any general partner of Borrower is a corporation, the
voluntary or invoiuntary sale, conveyance, transfer or pledge of a majority of such
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corporation’s stock (or the stock of any corporation directly or indirectly controlling such
corporation) by operation of law or otherwise, or the creation or issuance of new stock by
which an aggregate of more than 49% of such corporation’s stock shall be vested in a
party or parties who are not now stockholders;

(i)  if Borrower or any general partner is a limited liability company, (a} the
change, removal or resignation of a managing member, or (b) the voluntary or
mvoluntary sale, conveyance, transfer or pledge (whether by operation of law or
otherwise) of a majority of such limited liability company’s membership interests
(whether in number or voting power) or the stock of any corporation directly or indirectly
controlling such limited liability company, or (c) the creation or issuance of new
mesbership interests by which an aggregate of more than 49% of such Hmited liability
compziy’s interests (whether in number or voting power) shall be vested in a party or
parties wiie‘are not now members;

(ii) 21 Porrower, or any general partner of Borrower, is a limited or general
partnership, the change, removal or resignation of a general partner or managing partner
or the transfer or pledge of the partnership interest of any general partner or managing
partner or any profits orproceeds relating to such partnership interest;

(iv)  if Borrower is 4 fimited partnership, the transfer or pledge of a majority of
the limited partnership interestswlich in the aggregate constitute more than a 49%
mterest n Borrower, or any profiis er-proceeds relating to such limited partnership
nterests.

(c) Notwithstanding the foregoing, the 1eliswing shall not be deemed a violation of
this Section:

(1) a transfer of less than a 49% intercst w» Borrower, or any partner,
shareholder or member of Borrower, by devise, descent 0r“by operation of law upon the
death of a partner, member or stockholder of Borrower;

(i) a transfer of a limited partner, shareholder or ‘rbon-managing member
mterest in Borrower for estate planning purposes to an immediate fan'ily. member of such
fimited partner, shareholder or member, or a trust for the benefit of an iinrasdiate family
member;

(it} a transfer of a general partner or managing member interest in Borrower
for estate planning purposes to an immediate family member of such partner or member,
or a trust for the benefit of an immediate family member, subject to obtaining Lender’s
prior written consent, which consent shall not be unreasonably withheld subject to the
criteria set forth in Subsection (b) of Section 32 of this Instrument; or

(iv)  a pledge or hypothecation of such member’s interest to secure mezzanine
financing, subject to the provisions of Section 16 hereof.

SECTION 16.  FURTHER ENCUMBRANCES. Except only for the liens and security
interests in favor of Lender under this Instrument and the other Loan Documents, without
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Lender’s prior written consent, which Lender may withhold in its sole discretion, Borrower shall
not execute, cause, allow or suffer zny mortgage, deed of trust, deed to secure debt, assignment
of lcases or rents, statutory lien or other lien, irrespective of its priority, to encumber all or any
portion of the Property or the leases, rents or profits thereof, or any interest in any of the
foregoing. Notwithstanding the foregoing, Borrower will be allowed to secure mezzanine
financing during the term of the Loan, provided that: (i) the whole loan (the indebtedness
evidenced by the Note plus mezzanine financing) shall be no more than 75% of the then value of
the Property, (ii) the whole loan ithe indebtedness evidenced by the Note plus mezzanine
financing) DSCR shall be greater than 1.20x on actual debt service coverage, (1i1) an intercreditor
agreement reasonably acceptable to Lender shall be obtained, (iv) the mezzanine loan documents
are otherwise acceptable to Lender, which acceptance shall not be unreasonably withheld, and
(v) no Eveiivol Default shall have occurred and is continuing.

SECTION 17. ~GENERAL INDEMNITY. 1In addition to any other indemnification obligation
set forth elsewhere yiihe Loan Documents, Borrower shall, at its sole cost and expense, protect,
defend, indemnify, rel¢asc and hold harmless the Lender and its shareholders, directors, officers,
agents, employees, contactors, attormeys, servicers, and successors and assigns (the
“Indemnified Parties”) froni and-against any and all claims, suits, liabilities (including, without
limitation, strict liabilities), actions; proceedings, obligations, debts, damages, losses, costs,
expenses, diminutions in value, 1ines; penalties, charges, fees, expenses, judgments, awards,
amounts paid in settlement, or punitive damages, of whatever kind or nature (including, but not
limited to attoreys’ fees and other costs 0f defense) (the “Losses”) imposed upon or incurred by
or asserted against any Indemnified Parties anddizectly or indirectly arising out of or in any way
relating to any one or more of the following~(but exctuding Losses arising out of Lender’s
negligence or willful misconduct): (a) ownerstiin” of this Instrument or any of the Loan
Documents, or ownership of the Property or any interest.therein, or demand for or receipt of
any Rents; (b) any amendment to, or restructuring o, ary of the Loan Documents or the
obligations evidenced or secured thereby; (c) any and all lawiul action that may be taken by
Lender in connection with the enforcement of the provisions-ofany of the Loan Documents,
whether or not suit is filed in connection with same, or in contiection with Borrower, any
guarantor or indemnitor and/or any member, partner, joint venture™ of shareholder thereof
becoming a party to a voluntary or involuntary federal or state bankruptcy, msolvency or similar
proceeding; (d) any accident, injury to or death of persons or loss of or damage to property
occurring in, on or about the Property or any part thereof; (e) any use, nonuse or.¢cidition in, on
or about the Property or any part thereof; (£) any failure on the part of Borrower to-{pztform or be
in compliance with any of the terms of any of the Loan Documents; (g) performance o/ eny labor
or services or the furnishing of any materials or other property in respect of the Property or any
part thercof; (h) the failure of any person to file timely with the Internal Revenue Service an
accurate Form 1099-B, Statement for Recipients of Proceeds from Real Estate, Broker and
Barter Exchange Transactions, which may be required in connection with this Instrument, or to
supply a copy thereof in a timely fashion to the recipient of the proceeds of the transaction in
connection with which this Instrument is made; (i) any failure of the Property to be in
compliance with any applicable laws; (j) the enforcement by any Indemnified Party of the
provistons of this Section; (k) any and all claims and demands whatsoever which may be
asserted agamnst Lender by reason of any alleged obligations or undertakings on its part to
perform or discharge any of the terms, covenants, or agreements contained in any Lease; () the
payment of any commission, charge or brokerage fee to anyone which may be payable in
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connection with the funding of the Joan evidenced by the Note; or (m) any misrepresentation
made by Borrower in any of the Loan Documents. Any amounts payable to any of the
[ndemnified Parties by reason of the application of this Section shall become immediately due
and payable upon demand and shall bear interest at rate then applicable to principal outstanding
under the Note.

SECTION 18, ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER: LENDER IN
POSSESSION.  As part of the consideration for the indebtedness evidenced by the Note,
Borrower hereby presently, absolutely and unconditionally assigns and transfers to Lender all the
rents and revenues of the Property, including those now due, past due, or to become due by
virtue of any lease or other agreement for the occupancy or use of all or any part of the Property,
regardless Cf Jo whom the rents and revenues of the Property are payable. Borrower hereby
authorizes Lencer or Lender’s agents to collect the aforesaid rents and revenues and hereby
directs each tenant of the Property to pay such rents to Lender or Lender’s agents; provided,
however, that priot ‘o written notice given by Lender to Borrower of the breach by Borrower of
any covenant or agreepient of Borrower in this Instrument or any other Loan Document,
Borrower shall collect ana-ieceive all rents and revenues of the Property as trustee for the benefit
of Lender and Borrower, to gprlv-the rents and revenues so collected to the sums secured by this
Instrument in any order determines-hy Lender, so long as no such breach has occurred, to the
account of Borrower, it being intended by Borrower and Lender that this assignment of rents
constitutes an absolute assignment and-uot an assignment for additional security only. Upon
delivery of written notice by Lender to Betrower of the breach by Borrower of any covenant or
agreement of Borrower in this Instrument and expirations of any applicable cure periods, and
without the necessity of Lender entering upon-2ad taking and maintaining full control of the
Property in person, by agent or by a court-appoiriied receiver, Borrower’s license to collect the
rents and revenues shall immediately cease and teriingte, and Lender shall immediately be
entitled to possession of all rents and revenues of the Property as specified in this Section as the
same become due and payable, including, but not limited to, <ents then due and unpaid, and all
such rents shall immediately upon detivery of such notice be held’hy Borrower as trustee for the
benefit of Lender only; provided, however, that the written notice-bv-Lender to Borrower of the
breach by Borrower shall contain & statement that Lender exercises its rights to such rents,
Borrower agrees that commencing uson delivery of such written notice 0 Borrower’s Event of
Default by Lender fo Borrower, each tenant of the Property shall make such fents payable to and
pay such rents to Lender or Lender’s agents on Lender’s written demand to anv-tecent therefor,
delivered to such tenant personally, by mail or by delivering such demand to thé tenant at its
location in the Property, without any Hability on the part of said tenant to inquire furthér s to the
existence of a default by Borrower.

Borrower hereby covenants that Borrower has not executed any prior assignment of said
rents, that Borrower has not performed, and will not perform, any acts or has not executed, and
will not exccute, any instrument which would prevent Lender from exercising its rights under
this Section, and that at the time of execution of this Instrument there has been no anticipation or
prepayment of any of the rents of the Property for more than one month prior to the due dates of
such rents. Borrower covenants thar Borrower will not hereafter collect or accept payment of
any rents of the Property more than one month prior to the due dates of such rents. Borrower
further covenants that Borrower will execute and deliver to Lender such further assignments of
rents and revenues of the Property as Lender may from time to time request.
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Upon the occurrence of an Event of Default or Borrower’s breach of any material
covenant of Borrower as landlord or lessor under any lease and following the expiration of any
applicable cure periods, Lender shall be entitled to the appointment of a receiver for the
Property, without notice to Borrower or any other person or entity and Lender may in person, by
agent or by a court-appointed receiver, regardless of the adequacy of Lender’s security, enter
upon and take and maintain full control of the Property in order to perform all acts necessary and
appropriate for the operation and maintenance thereof including, but not limited to, the
execution, cancellation or modification of leases, the collection of all rents and revenues of the
Property, the enforcement or fulfillment of any term, condition or provision of any lease, the
making of repairs to the Property and the execution or termination of contracts providing for the
management or maintenance of the Property, all on such terms as are deemed best to protect the
security ofthus Instrument. In the event Lender elects to seek the appointment of a receiver for
the Property upen the occurrence of an Event of Default, Borrower hereby expressly consents to
the appointment-0fsuch receiver. Lender or the receiver shall be entitled to receive a reasonable
fee for so managing <he Property.

All rents and revenues collected subsequent to delivery of written notice by Lender to
Borrower of the breach by Forrower of any covenant or agreement of Borrower in this
Instrument shall be applied firSt to-the costs, if any, of taking control of and managing the
Property and collecting the rents, incinding, but not fimited to, attorney’s fees, receiver’s fees,
premiums on receiver’s bonds, costs of repairs to the Property, premiums on insurance policies,
taxes, assessments and other charges on e Property, and the costs of discharging any obligation
or liabihity of Borrower as lessor or landlord of tiie Property and then to the sums secured by this
Instrument. Lender or the receiver shall have secess to the books and records used in the
operation and maintenance of the Property and stizil be liable to account only for those rents
actually received. Lender shall not be liable to Borrover, anyone claiming under or through
Borrower or anyone having an interest in the Property by rrason of anything done or left undone
by Lender under this Section.

If the rents of the Property are not sufficient to meet the costs, if any, of taking control of
and managing the Property and collecting the rents, any funds expefided by Lender for such
purposes shall become indebtedness of Borrower to Lender secured by this Instrument pursuant
to Section 8 hereof. Unless Lender and Borrower agree in writing to other'terms of payment,
such amounts shall be payable upon notice from Lender to Borrower requesting pavinent thereof
and shall bear interest from the date of disbursement at the rate stated in the Note Gr/l2ss payment
of interest at such rate would be conrrary to applicable law, in which event such amoits shall
bear interest at the highest rate which may be collected from Borrower under applicable law,

Any entering upon and taking and maintaining of control of the Property by Lender or the
receiver and any application of rents as provided herein shall not cure or waive any default
hereunder or invalidate any other right or remedy of Lender under applicable law or provided
herein. This assignment of rents of the Property shall terminate at such time as this Instrument
ceases to secure indebtedness held by Lender.

SECTION 19. DEFAULTS; ACCELERATION; REMEDIES.

Each of the following shall constitute an “Event of Default” under this Instrument:
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(a) Any failure of Borrower to pay any money as and when due under the Note or
under any of the other Loan Documents; or

(b)  Any breach of Sections 5, 15, 16, or 29 of this Instrument, or the Environmental
Indemnity Agreement; or

(c)  Any Ground Lease Default (as hereinafter defined), or any attempted or purported
surrender, termination, modification, or amendment of Ground Lease (as hereinafter defined); or

(d) Other than as specified in items (a}), {(b) or (c) above, any breach of any covenant,
representation, warranty, or other obligation of Borrower or any guarantor or indemnitor under
the Note, this Instrument, or any of the other Loan Documents, which breach is not completely
cured on or befure the 30th day after notice of the same from Lender to Borrower; provided,
however that if the.default is capable of cure but with diligence cannot be cured within such
period of 30 days, end-if Borrower shall have given Lender evidence satisfactory to Lender that
Borrower has commeiiccd the cure w:thin 10 days after the first notice of default and at all times
after such commencement/nas pursued such cure diligently, then such period shall be extended
for so long as is reasonably riceessary, but in no event beyond the 75th day after the original
notice of default.

If Lender shall have the right fo 2xercise any of its remedies by reason of any default as
to which there is no grace period or by iczsen of expiration of any grace period without cure of
any applicable default, then there shall be nc reanirement of notice and time to cure for any other
or subsequent default.

Upon the occurrence of any Event of Default, Jiender may, at Lender’s option, declare all
of the sums secured by this Instrument to be immediatcly due and payable without further
demand, and may exercise any and all remedies permitted nereunder, under any of the Loan
Documents, or pursuant to applicable faw. Borrower has the right'to bring an action to assert the
non-existence of a breach or any other defense of Borrower to-acceleration and sale. Lender
shall be entitled to collect from Borrower all costs and expenses inzurred in pursuing such
remedies, including, but not limitec to, attorney’s fees and costs ol environmental reports,
appraisals, documentary evidence, abstracts, and title reports.

Any deed delivered to the purchaser at any sale pursuant hereto may - oe without any
covenant or warranty, expressed or implied. The recitals in the deed shall b¢ prima facie
evidence of the truth of the statements made therein. The proceeds of the sale shall be(applied in
the following order: (a) to all costs and expenses of the sale, including, but not limited to, fees
for any foreclosure services, attorney’s fees and costs of title evidence; (b) to all sums secured by
this Instrument in such order as Lender, in Lender’s sole discretion, directs; and (¢) the excess, if
any, to the person or persons legally entitled thereto.

Anything to the contrary herein or elsewhere notwithstanding, Lender may cease or
suspend any and all performance required of Lender under the Loan Documents upon and during
the continuance of any breach or default, and upon and at any time after the occurrence of any
Event of Default.
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SECTION 20.  ACCELERATION IN CASE OF BORROWER'S INSOLVENCY. If Botrower
shall voluntarily file a petition under Title 11 of the U.S. Code (the “Act”}, as such Act may
from time to time be amended, or under any similar or successor Federal statute relating to
bankruptcy, insolvency, arrangements or reorganizations, or under any state bankruptcy or
insolvency act, or file an answer in any involuntary proceeding admitting insolvency or inability
to pay debts, or if Borrower <hiall fail to obtain a vacation of involuntary proceedings brought for
the reorganization, dissolution or liquidation of Borrower, within 120 days of the filing of such
involuntary proceeding, or if Borrower shall be adjudged a bankrupt, or if a trustee or receiver
shall be appointed for Borrower or Borrower’s property, or if the Property shall become subject
to the jurisdiction of a Federal bankruptcy court ot similar state court, or if Borrower shall make
an assignmerit for the benefit of Borrower’s creditors, or if there is an attachment, execution or
other judicial seizure of any portion of Borrower’s assels and such seizure is not discharged
within 10 days{ then Lender may, at Lender’s option, declare all of the sums secured by this
Instrument to be ‘mriediately due and payable without prior notice to Borrower, and Lender may
invoke any remedics permitied or provided for herein or in any of the Loan Documents or
pursuant to applicable daw. Any attorney’s fees and other expenses incurred by Lender in
connection with Borrower’s bankruptey or any of the other aforesaid events shall be additional
indebtedness of Borrower secuied by this Instrument pursuant to Section 8 hereof.

SECTION 21. REMEDIES CUMULATIVE. Each remedy provided in this Instrument 18
distinct and cumulative to all other rightsor remedies under this Instrument or afforded by law or
equity, and may be exercised concuitently, independently, or successively, in any order
whatsoever.

SECTION 22. WAITVER OF STATUTE OF LIMITATIONS. Borrower hereby waives the
right to assert any statute of limitations as a bar to tiiz"enforcement of the lien of this Instrument
or to any action brought to enforce the Note or any othér obligation secured by this Instrument.

SECTION 23, WAIVER OF MARSHALLING. Notwithitanding the existence of any other
secutity interest in the Property held by Lender or by any other party, Lender shall have the right
to determine the order in which any or all of the Property shall e subjected to the remedies
provided herein. Lender shall have the right to determine the order ia which any or all portions
of the indebtedness secured hereby are satisfied from the proceeds realized xpon the exercise of
the remedies provided herein. Borrower, any party who consents to this. Instrument and any
party who now or hereafter acquires a security interest in the Property and who has actual or
constructive notice hereof hereby waives any and all right to require the marshalling of assets in
connection with the exercise of any of the remedies permitted by applicable law or provided

herein.

SECTION 24. RELEASE. Upon payment of all sums sccured by this Instrument, Lender shall
release this Instrument.

SECTION 25. INTENTIONALLY DELETED.

SECTION 26. NONRECOURSE LOAN. Subject to the provisions of this Section, and
notwithstanding any provision of the Loan Documents other than this Section, the personal
liability of Borrower, and of indemmitor and any general partner of Borrower, 1o pay the
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principal of and interest on the debt evidenced by the Note and any other agreement evidencing
Borrower’s obligations under the Note shall be limited to (a) the Collateral, (b) the personal
property described in and pledged under any Loan Document other that this Instrument, and
(c) the rents, profits, issues, products and income of the Property, including any reccived or
collected by or on behalf of Borrower after an Event of Default. Notwithstanding the foregoing,
Borrower, Indemnitor and any general partner of Borrower shall be fully and personally, jointly
and severally, liable for payment and performance of all obligations set forth in the Loan
Documents, including the payment of all principal, interest, and other amounts under the Note, in
the event of (i) the occurrence of an uncured default under Sections 15, 16 or 29 of this
Instrument, (ii) the occurrence of any condition or event described in Section 20 (except that in
the event of involuntary proceedings for which said Section 20 expressly provides time in which
vacation dr similar relief may be obtained, the same shall have no effect under this provision
until the expiration of such the period of time expressly provided for in said Section 20 without
the stated relief)Or)(iii} if any attempted or purported modification, amendment, termination, ot
surrender of the Ground Lease shall occur without the prior written consent of Lender (which
consent may be withheld by Lender in its sole and absolute discretion).

Further, Borrower, Iridemanitor and any general partner or managing member of Borrower
shall be personally liable in the anwunt of any loss, damage or cost resulting from (a) fraud or
intentional misrepresentation by Borrower or any affiliated party in connection with obtaining
the loan evidenced by the Note, (b)aby physical waste of any portion of the Property or any
other collateral securing the foan evidenrcd by the Note by Borrower, (¢) insurance proceeds,
condemnation awards, or other sums or paymeats attributable to the Property not applied in
accordance with the provisions of the Loan Diecuments (except to the extent that Borrower did
not have the legal right, because of a bankruptey, réceivership or similar judicial proceeding, to
direct disbursement of such sums or payments), (d) alt rents, profits, issues, products and income
of the Property received or collected by or on behalf of Borrower after an Event of Default and
not applied to payment of principal and interest due under the Wete, and to the payment of actual
and reasonable operating expenses of the Property, as they becore due or payable (except to the
extent that such application of such funds is prevented by voluntary hankruptcy, receivership, or
similar judicial proceeding in which Borrower is fegally previnted from directing the
disbursement of such sums), (¢) misappropriation (including failure to, iurn over to Lender on
demand following an Event of Default) of tenant security deposits and rents collected n
advance, or of funds held by Borrower for the benefit of another party; or-(f) failure by
Borrower, Indemnitor, any general partner of Borrower, or any other indemnitor or-guarantor to
comply with the covenants, obligations, liabilities, warranties and representations-cuptained in
the Environmental [ndemnity Agreement or otherwise pertaining to environmental matters, or (g)
failure of Borrower to pay any real or personal property taxes, asscssments or ground rents
pertaining to the Property other than with respect to (axes and assessments for which Borrower
has previously escrowed amounts due with Lender, (h) knowing failure of Borrower to refund or
fund to Lender, if applicable, tenant security deposits pertaining to the Property without the legal
right to retain such deposits, or (1) voluntary termination of that certain Ground Lease (as
hereinafter defined) provided however exercise of the purchase option and termination of the
Ground Lease shall not apply as a termination under this provision, or (j) any misrepresentation
by Borrower, any general partner or member of Borrower, guarantor or Indemnitor of the Loan
relating to the Greund Lease.
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No provision of this Section shall (i) affect the enforcement of the Environmental
Indemnity Agreement or any guaranty or similar agreement executed in connection with the debt
evidenced by the Note, (ii) release or reduce the debt evidenced by the Note, (iii) impair the lien
of this Instrument, (1v) impair the rights of Lender to enforce any provisions of this Instrument,
(v) limit Lender’s ability to obtain a deficiency judgment or judgment on the Note or otherwise
against Borrower to the extent necessary to obtain any amount for which Borrower may be liable
in accordance with this Section.

SECTION 27.  REPRESENTATIONS OF BORROWER. Borrower hereby represents and
warrants to Lender the following:

(a)~_ Organization. Borrower is a limited liability company duly organized, validly
existing and 1 good standing under the laws of the jurisdiction of its formation, and is qualified
to do business as 2/limited liability company in the state where the Property is located. There are
no proceedings or-aziinns pending, threatened or contemplated for the liquidation, termination or
dissolution of Borrowcr,

(b) Rent Roll. Eowrower has delivered to Lender a certified Rent Roll (the “Rent
Roll”), which constitutes a true, correct, and complete list of cach and every lease affecting the
Property, together with all extensions and amendments thereof (the “Existing Leases”); Borrower
has delivered to Lender a true, correct, and complete copy of each of the Existing Leases; and
there are no other leases, assignments, micdifications, extensions, renewals, or other agreements
of any kind whatsoever (written or oral) outstanding with respect to the leases or the Property.

(c) Leases. Unless otherwise specified i the Rent Roll:
(1) the Existing Leases are in full force and effect;

(i)  Borrower has not given any notice Of cefault to any tenant under an
Existing Lease (an “Existing Tenant™) which remains uncred;

(iii)  no Existing Tenant has any set off, claim or detnse to the enforcement of
any Existing Lease;

(iv)  no Existing Tenant is in arrears in the payment of rent, zdeiional rent or
any other charges whatsoever due under any Existing Lease; or, to the tmowledge of
Borrower, is materially in default in the performance of any other obligations of such
Existing Tenant under the applicable Existing Lease; and

(v)  Borrower has completed all work or alterations required of the landlord or
lessor under each Existing Lease; and all of the other obligations of landlord or lessor
under the Existing Leases have been performed.

(d)  Rents. The Rent Roll truly and completely discloses all annual and monthly rents
payable by all Existing Tenants, including all percentage rents, if any, expiration dates of the
Existing Leases, and the amount of security deposit being held by Borrower under each Existing
Lease, if any; and Borrower has not granted any Existing Tenant any rent concessions (whether

23



0602727100 Page: 24 of 44

UNOFFICIAL COPY

in form of cash contributions, work agreements, assumption of an Existing Tenant’s other
obligations, or otherwise) or extensions of time whatsoever not reflected in such Rent Roll.

(e) Lease Issues. There are no legal proceedings commenced (or, to the best of the
knowledge of Borrower, threatened) against Borrower by any Existing Tenant; no rental in
excess of one month’s rent has been prepaid under any of the Existing Leases; each of the Leases
is valid and binding on the parties thereto in accordance with its terms; and the execution of this
Instrument and the other Loan Documents wiil not constitute an event of default under any of the
Existing Leases.

{} Security Deposits.  Borrower currently holds the security deposits (if any)
specified i the Existing Leases and has not given any credit, refund, or set off against such
security deposifs.to any person.

(g) No-#esidential Units. There are no residential units in the Property, and no
portion of the Properly is an apartment or other unit subject to any form or rent control,
stabilization or regulation. and no person presently occupies any part of the Property for dwelling
purposes.

{h)  No Undisclosed Tinants. Except for Borrower, there are no persons or entities
occupying space in the Property as t2nants other than the persons or entities specifically named
in the Existing [eases.

(1) Title. Except as specifically listed in the schedule of exceptions to coverage in
the title policy insuring Lender’s interest in the Pronerty, Borrower is now in possession of the
Property; Borrower’s possession of the Property i3.psaceable and undisturbed; Borrower does
not know any facts by reason of which any claim to the'Property, or any part thereof, might arise
or be set up adverse to Borrower; and the Property i1s-fi¢e and clear of (i) any lien for taxes
(except real property taxes not yet due and payable for the calendar year in which this Instrument
is being executed), and (ii) any easements, rights-of-way, restcicfions, encumbrances, liens or
other exceptions to title by mortgage, decree, judgment, agreemient. instrument, or, to the
knowledge of Borrower, proceeding in any court.

() Liens. All charges for labor, materials or other work of any kird furnished in
connection with the construction, improvement, renovation or rehabilitation ¢r tne Property or
any porticn thereof have been paid in full, and no unreleased affidavit claiming a licn'against the
Property, or any portion thereof, for the supplying of labor, materials or services for the
construction of improvements on the Property has been executed or recorded in the mechanic’s
lien or other appropriate records in the county in which the Property is located.

(k)  Compliance with Law. The Property and the current and contemplated uses of the
Property are in compliance with all applicable federal, state and municipal laws, rules,
regulations and ordinances, applicable restrictions, zoning ordinances, building codes and
regulations, building lines and easements, including, without limitation, federal and state
environmental protection law and the Americans with Disabilities Act of 1990, the Fair Housing
Amendments Act of 1988, all state and local laws or ordinances related to handicapped access,
and any statute, rule, regulation, ordinance, or order of governmental bodies or regulatory
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agencies, or any order or decree of any court adopted or enacted with respect thereto;, no
governmental authority having jurisdiction over any aspect of the Property has made a claim or
determination that there is any such violation; the Property is not included in any area identified
by the Secretary of Housing and Urban Development pursuant to the Flood Disaster Protection
Act of 1973, as amended, as an area having special flood hazards; and all permits, licenses and
the like which are necessary for the opcration of the Property have been issued and are in full
force and effect.

(1 Adverse Changes. There have been no material adverse changes, financial or
otherwise, in the condition of Borrower from that disclosed to Lender in the loan application
submitted to. Lender by Borrower, or in any supporting data submitted in connection with the
Loan, and‘a'l'of the information contained therein was true and correct when submitted and 1s
now substantially and materially true and correct on the date hereof.

(m)  Clains) Litigation. There is no claim, litigation or condemnation proceeding
pending, or, to the knowiedge of Borrower, threatened, against the Property or Borrower, which
would affect the Property' ot Barrower’s ability to perform its obligations in the connection with
the Loan.

(n) Single Purpose. Barrower does not own any real property or assets other than the
Property and does not operate any bhrsiness other than the management and operation of the
Property.

(o) Bankruptcy. No proceeding ir bankruptey or insolvency has ever been instituted
by or against Borrower or any affiliate thereof and no such procceding is now pending or
contemplated.

(p) Solvency. Borrower is, and if there are“any general partners or members of
Borrower, such partners or members are, solvent pursuant t the laws of the United States, as
reflected by the entries in Borrower’s books and records and as réfiected by the actual facts.

(q) Enforceability of Loan Documents. The Loan Documents have been duly
authorized, executed and delivered by Borrower and constitute valid and'binding obligations of
Borrower, enforceable against Borrower in accordance with their respective fernis. No approval,
consent, order or authorization of any governmental authority and no designaaeiy registration,
declaration or filing with any governmental authority is required in connection with the
execution and delivery of the Note, this Instrument or any other Loan Documer{.” Neither
Borrower nor any guarantor or indemnitor has any defense or offset to the enforcement of any
Loan Document, or any claim against Lender. Neither Borrower nor any guarantor or
indemnitor has any right whatsoever against Lender other than the express contractual
obligations of Lender set forth in the Loan Documents. Any rights or claims contrary to this
provision, whether known or unknown, are hereby expressly waived.

(r) Non-contravention. The execution and delivery of the Loan Documents will not
violate or contravene in any way the articles of incorporation or bylaws or partnership
agreement, articles of organization or operating agreement as the case may be, of Borrower or
any indenture, agreement or instrument to which Borrower is a party or by which it or its
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property may be bound, or be in conflict with, result in a breach of or constitute a default under
any such indenture, agreement or other instrument, result in the creation or imposition of any
lien, charge or cncumbrance of any nature whatsoever upon any of the property or assets of
Borrower, except as contemplated by the provisions of such Loan Documents, and no action or
approval with respect thereto by any third person 1s required.

(s)  Homestead. No part of the Property is all or a part of Borrower’s homestead or
the homestead of anyone,

() Utilities. The Property is served by all utilities required for the current or
contemplated use thercof. All utility service is provided by public utilities and the Property has
accepted oris equipped to accept such utility service.

(u) Puontic Roads. All public roads and streets necessary for service of and access to
the Property for'thcourrent or contemplated use thereof have been completed, are serviceable
and all-weather and ars'physically and legally open for use by the public.

(v)  Water and Sewers. The Property is serviced by public water and sewer systems.
(w)  Damage. The Property is free from damage caused by fire or other casualty.

(x)  Waste Disposal. All ltquid and solid waste disposal, septic and sewer systems
focated on the Property are in a good and safe condition and repair and in compliance with all
applicable laws.

SECTION 28. BORROWER’S ADDITIONAL COVENANTS. Borrower hereby covenants,
agrees and undertakes as follows:

(a)  Alterations of Property. Borrower shall rot,undertake or commence any
alterations of any improvements on the Property the cost of whion is in excess of ten percent of
the then original principal amount of the Note, without the prior wriitan consent of Lender.

(b) Further Assurances. Botrrower shall from time to time, at the request of Lender,
(1) promptly correct any defect, error or omission which may be discovered iri thie contents of this
[nstrument or in any other Loan Document or in the execution or acknowledgrient thereof; (ii)
execute, acknowledge, deliver and record and/or file such further documents 4r-instruments
(including, without limitation, further mortgages, security agreements, financing siatements,
continuation statements, assignments of rents or leases and environmental “indemnity
agreements) and perform such further acts and provide such further assurances as may be
necessary, desirable or proper, in Lender’s reasonable opinion, to carry out more effectively the
purposes of this Instrument and such other instruments and to subject to the liens and security
interests hereof and thercof any property intended by the terms hereof or thereof to be covered
hereby or thereby, including specifically, but without limitation, any renewals, additions,
substitutions, replacements, or appurtenances to the Property; provided that such documents or
instruments do not materially increase Borrower’s liability under the Loan Documents; and (iii)
execute, acknowledge, deliver, procure, and file and/or record any document or instrument
(including specifically, but without limitation, any financing statement) deemed advisable by
Lender to protect the liens and the security interests herein granted against the rights or interests
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of third persons; provided that such documents or instruments do not materially increase
Borrower’s liability under the Loan Documents, Borrower will pay all reasonable costs
connected with any of the foregoing in this paragraph,

(c)  Mortgage Taxes. Borrower shall at any time any law shall be enacted imposing
or authorizing the imposition of any tax upon this Instrument, or upon any rights, titles, liens or
security interests created hereby, or upon the obligations secured hereby or any part thereof,
immediately pay all such taxes; provided that, if such law as enacted makes it unlawful for
Borrower to pay such tax, Borrower shall not pay nor be obligated to pay such tax, and in the
alternative, Borrower may, in the event of the enactment of such a law, and must, if it is unlawful
for Borrower to pay such taxes, prepay the obligations secured hereby in full within 60 days after
demand therefor by Lender.

(d)  (Minerals. Borrower shall not permit any drilling or exploration for or extraction,
removal or productien of any mineral, natural element, compound or substance from the surface
or subsurface of tie Property regardless of the depth thereof or the method of mining or
cxtraction thereof,

(e) Maintenance i orrower Name, Structure. Borrower shall not change its name,
identity, structure or employer (dentification number during the term of the Loan, without
Lender’s prior written consent.

(f) Costs and Expenses. Borrower shall pay on demand all reasonable and bona fide
out-of-pocket costs, fees and expenses and other expenditures, including, but not limited to,
reasonable attorneys’ fees and expenses, paid of_ircurred by Lender to third parties incident to
this Instrument or any other Loan Document (includizig; but not limited to, reasonable attorneys’
fees and expenses in connection with the negotiation, ‘preparation and execution hereof and of
any other Loan Document and any amendment hereto or fliereto, any release hereof, any consent,
approval or waiver hereunder or under any other Loan Document, the making of any advance
under the Note, and any suit to which Lender is a party involving ‘s Instrument or the Property)
or incident to the enforcement of the obligations secured hereby o the exercise of any right or

remedy of Lender under any Loan Document.

(g)  Compliance with Laws. Borrower shall maintain and keap/the Property in
compliance with all applicable laws.

SECTION 29.  COVENANTS WITH RESPECT TO SINGLE PURPOSE, INDEBTEDNESS,
OPERATIONS, FUNDAMENTAL CHANGES OF BORROWER. Borrower represents,
warrants and covenants as of the date of hereof and (except for items (f) and (m), which are
representations made only as of the date hereof, and are not continuing covenants) until such
time as the indebtedness secured hereby is paid in full, that Borrower:

(a) does not own and will not own any assets other than (1) the Property, and (ii)
meidental personal property necessary for the operation of the Property, and (iii) the cash
proceeds thereof;

{b) is not engaged and will not engage in any business other than the ownership,
management and operation of the Property;
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(¢)  will not enter into any contract or agreement with any general partncr, member,
principal or affiliate of Borrower or any affiliate of the general partner or any member of
Borrower except upon terms and conditions that are intrinsically fair and substantially similar to
those that would be available on an a-ms-length basis with third parties other than an aftiliate;

(d)  has not incurred and will not incur any debt, secured or unsecured, direct or
contingent (including guaranteeing any obligation), other than (i) the indebtedness secured
hereby, and (ii) affiliate advances or trade payables or accrued expenses incurred in the ordinary
course of business of operating the Property; no other debt may be secured (senior, subordinate

or pari passu) by the Property;

()"~ 'has not made and will not make any loans or advances to any third party
(including any zffiliate};

(H) i solvent and reasonably expects to be able to pay its debts from its assets as the
same shall become duz;

(g)  has done or sdvsed to be done and will do all things necessary to preserve its
existence, and will not, nor wili any partner, limited or general, member, or shareholder thereof,
amend, modify or otherwise change its partnership certificate, partnership agreement, articles of
incorporation, by-laws, articles of Organization, operating agreement, or other organizational
documents in a manner which adversely.aifécts Borrower’s existence as a single purpose entity;

(h)  shall continuously maintain B Jrrower’s existence and right to do business in the
state where the Property is located;

(i) will conduct and ope-ate its business as presently conducted and operated,
1 will maintain books and records and bank 2ccounts separate from those of its

affiliates, including its general partners;

(k)  will be, and at all times will hold itself out to the publiz-as, a legal entity separate
and distinct from any other entity (including any affiliate thereof, including the general partner or
any affiliate of the general partner of Borrower);

(b will file its own tax returns;

(m)  has adequate capitel for the normal obligations reasonably foresesable in a
business of its size and character and in light of its contemplated business operations;

(n)  will not seek, acquiesce in, or suffer or permit the dissolution or winding up, in
whole or in part, of Borrower;

(0)  will not enter into any (ransaction of merger or consolidation, or acquire by
purchase or otherwise all or substantially all of the business or assets of, or any stock of
beneficial ownership of, any entity;
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(p)  will not commingle the funds and other assets of Borrower with those of any
general pariner, any affiliate or any other person,

(q)  has and will maintain its assets in such a manner that it is not costly or difficult to
segrcgate, ascertain or identity its individual assets from those of any affiliate or any other
person; and

(r) does not and will not hold itself out to be responsible for the debts or obligations
of any other person.

SECTION 30. NOTICE. All notices given under this Agreement shall be in writing, and sent
to the othér.rarty at its address set forth below or at such other address as such party may
designate by/netice to the other party and shall be deemed given on the earliest of (i) actual
receipt, duly evidcnced by any commercially reasonable means, (ii) three Business Days after
mailing, by certified ar registered L.3. Mail, return receipt requested, postage prepaid, (ii1) one
Business Day after tiriely delivery, fee prepaid, to a national overnight delivery service {such as
FedEx, Purolater Courier,-U.P.S. Next Day Air), (iv) the date of transmission of notice sent by
telecopier or facsimile mackime ( with a copy thereof sent in accordance with clause (ii) above)
provided notice was transmitted on-a Business Day, otherwise notice shall be deemed given on
the next Business Day. The applicable addresses are as follows:

To Borrower:

Goodman/Friedman, LLC

125 North LaSalle Street, Suite 600
Chicago, [llinois 60610

Attn: Albert M. Friedman
Telephone No.:312-644-1100
Facsimile No.:312-644-2898

With a Copy to:

Kevin A, Sterling, Esq.

Friedman Properties, Ltd.

125 North LaSalle Street, Suite 600
Chicago, [Hinois 60610

To Lender:

Greenwich Capital Financial Products, Inc.
600 Steamboat Road

Greenwich, Connecticut 06830

Attn: Commercial Mortgage Loan Department
Telephone No.: (203) 618 2373

Facsimile No.: (203) 629 8363

29



0602727100 Page: 30 of 44

UNOFFICIAL COPY

With a Copy to:

Greenwich Capital Financial Products, Inc.
600 Steamboat Road

Greenwich, Connecticut 06830

Attn: Legal Department

Telephone No.: (203) 625 6065

Facsimile No.: (203) 629 5718

And to:

Katten Muchin Reosenman LLP
525 W. Monroe Surget

Chicago, [llinois 60651

Attn: Daniel J. Periman.£5q.
Telephone No.: (312) 902-52010
Facsimile No.: (312) 902-1061

A “Business Day” is any day other than.a Saturday or Sunday on which the Lender is open for
business. Borrower hereby requests thataiiy notice of default or notice of sale in any judicial or
nonjudicial foreclosure proceeding be mailed to-Borrower at its address as specified herein.

SECTION 31. UNIFORM INSTRUMENT; GOYERNING LAW; SEVERABILITY. This
form of instrument combines uniform covenants £or national use and non-uniform covenants
with limited variations by jurisdiction to constitute awriform security instrument covering real
property and related fixtures and personal property. This Instrument shall be governed by the
law of the jurisdiction in which the Property is located. In'the'event that any provision of this
Instrument or the Note conflicts with applicable law, such’ <onflict shall not affect other
provisions of this Insoument or the Note which can be given sifect without the conflicting
provisions, and to this end the provisions of this Instrument and the Note are declared to be
severable. In the event that any applicable taw limiting the amount of'interest or other charges
permitted to be collected from Borrower is interpreted so that any charge provided for in this
[nstrument or in the Note, whether considered separately or together with othei eiarges levied in
connection with this Instrument and the Note, violates such law, and Borrower 1¢ entitled to the
benefit of such law, such charge is hereby reduced to the extent necessary to elinsnate such
violation. The amounts, if any, previously paid to Lender in excess of the amounts payable to
Lender pursuant to such charges as reduced shall be applied by Lender to reduce the principal of
the indebtedness evidenced by the Note. For the purposes of determining whether any applicable
law limiting the amount of interest or other charges permitted to be collected from Borrower has
been violated, all indebtedness which is secured by this Instrument or evidenced by the Note and
which constitutes interest, as well as all other charges levied in connection with such
indebtedness which constitute interest, shall be deemed to be allocated and spread over the stated
term of the Note. Unless otherwise required by applicable law, such allocation and spreading
shall be effected in such a manner that the rate of interest computed thereby is uniform

throughout the stated term of the Note.
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SECTION 32.  ASSUMABILITY.

(a) So long as (i) Borrower is not in default under any of the terms of the Note, this
fnstrument or any other Loan Document, and (i) no situation exists which with the passage of
time or the giving of notice or both would constitute a default under the Note, this Instrument or
any other Loan Document, in the event Borrower desires to transfer all of the Property to another
party (the “Transferee”) and have the Transferee assume all of Borrower’s obligations under the
Note, this Instrument and all of the other Loan Documents, and replacement guarantors and
ndemnitors assume all of the obligations of the indemmnitors and guarantors of the Loan
Documents {collectively, the “Transfer and Assumption”), Borrower, subject to the terms of
this Section..may make a written application to Lender for Lender’s consent to the Transfer and
Assumption;-subject to the conditions set forth in this Section. Together with such written
application (an4 afterwards if requested by Lender), Borrower will submit to Lender true, correct
and complete cories of any and all information and documents of any kind reasonably requested
by Lender concerniigthe Property, Transferee and/or Borrower, together with any review fee (of
not more than 0.1% of the Loan) required by Lender, in Lender’s reasonable discretion.

(b) Lender may (grant or withhold its consent to a Transfer and Assumption in
Lendet’s sole and absolute discretien, and may require, inter alia, that:

(1) Lender reccites an opinion from counsel acceptable to Lender that
(x) such Transfer and Assumptio shall not affect, in any way, the enforceability of the
[oan Documents or the lien status, and (y) that the Transferee complies in all respects
with the provisions of Section 29 of tuis Instrument and such other conditions concerning
the organizational structure of the Transferse as were required by Lender at the time of
the making of the Loan;

(i)  Borrower has submitted to Lender/riie, correct and complete copies of any
and all information and documents of any kind réquested by Lender concerning the
Property, Transferee and/or Borrower,

(iiiy  the Transferce, in Lender’s reasonable judgmeént, has sufficient experience
in managing assets similar in size and type to the Property,

(iv)  in Lender’s sole judgment, the Transferee and the partness, members or
shareholders of the Transferee are financially sound or have sufficient firancial resources
to manage the Property for the term of the Loan;

(v)  the Loan has been placed, or Lender plans to place the Loan, in an offering
of Securities {as defined herein) and Lender receives written confirmation from the rating
agencies that the Transfer and Assumption will not result in any downgrade, qualification
or withdrawal of the ratings assigned to the pool and assets in which the Loan has been

placed;

(vi)  the replacement guarantors and indemnitors shall be satisfactory to Lender
in Lender’s sole discretion; and

(vii)  Borrower has paid any review fee required by Lender.
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(c) If Lender consents to the Transfer and Assumption, the Transferee and/or
Borrower as the case may be, shall immediately deliver the following to Lender:

(i) Borrower shall deliver to Lender an assumption fee in the amount of
(i} one quarter of one percent (0.25%) of the then unpaid principal balance of the Loan
for the first Transfer and Assumption and (ii) three-quarters of one percent (0.75%) of the
then unpaid principal balance of the Loan for any subsequent Transfer and Assumption.

(i)  Borrower, Transferee, and the original and replacement guarantors and
indemnitors shall execute and deliver to Lender any and all documents required by
Lender, in form and substance required by Lender, in Lender’s sole discretion (the
“ Assumption Documents”); and '

(i Borrower shall cause to be delivered to Lender, an endorsement to the
mortgagee-paticy of title insurance then insuring the lien created by this Instrument n
form and subsiance acceptable to Lender, in Lender’s sole discretion (the

“Endorsement’).

(d)  Borrower shaiipay to Lender on demand all reasonable costs and expenses
incurred by Lender in connection ‘with any proposed or actual Transfer and Assumption
(irrespective of whether or not the same is consented to or occurs), including without limitation
recording costs, title insurance endors¢ment premiums, and the fees and expenses of attorneys,
accountants and rating agencies. At Lendzr’s ention, payment of such costs and expenses shall
be a condition to Lender’s consent.

(¢)  Notwithstanding anything containcd izi this Section to the contrary, except based
on Lender’s written agreement to the Transfer and Assuription and Borrower’s and Transferee’s
compliance with all of the terms and provisions of this Szciion, the terms and provisions of this
Section shall in no way amend or modify the terms and provisiors contained in Section 15 of this
[nstrument.

SECTION 33, RESTRUCTURING LOAN, SECONDARY MARKET TRANSACTIONS.

(a)  SECONDARY MARKET TRANSACTIONS GENERALLY. Lender shall have
the right to cngage in one Of more Secondary Market Transactions, and to-structure and
restructure all or any part of the Loan, including without limitation in multipls tranches, as a
wraparound loan, or for inclusion in a REMIC or other Securitization. Withoud limitation,
Lender shall have the right to cause the Note and this Instrument to be split into a first and a
second mortgage loan in whatever proportion Iender determines, and thereafier to engage in
Secondary Market Transactions with respect to all or any part of the indebtedness and loan
documentation. Borrower acknowledges that it is the intention of the parties that all or a portion
of the Loan will be securitized and that all or a portion of the Loan (either itself, or in
combination with other loans) will be rated by one or more Rating Agencies. Borrower further
acknowledges that additional structural modifications may be required to satisfy issues raised by
any Rating Agencies.

(b)y  COOPERATION; LIMITATION S. Rorrower shall use its reasonable efforts and
cooperate reasonably and in good faith with Lender in effecting any such restructuring or
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Sccondary Market Transaction. Such cooperation shall include without limitation, executing and
delivering such reasonable amendments to the Loan Documents as Lender may request, provided
however that no such amendment shall on an over-all basis modify the Loan or the Loan
Documents in any material respect, including, without limitation, modifying (1) the interest rate
payable under the Note, (ii) the stated maturity date of the Note, (iii) the amortization of the
principal amount of the Note, other than as described below in this Section, (iv) any other
economic terms of the Loan, or (v) the non-recourse provisions of the Loan. Such cooperation
also shall include using best efforts to obtain such certificates and assurances from governmental
entitics and others as Lender may request. Borrower shall not be required to provide additional
collateral that was not mitially contemplated by the parties to effect any such restructuring or
Secondary Market Transaction. All costs and expenses of Borrower’s cooperation as described
herein sha'i he at the expense of Borrower,

(c) IMNFORMATION.  Borrower shall provide such information and documents
relating to Bortowet and its principals, the manager of the Property, the Property and the
business and operations uf all of the foregoing as Lender may reasonably request in connection
with any such Secondary-Market Transaction. Lender shall be permitted to share all such
information with the investrient banking firms, Rating Agencies, accounting firms, law firms,
other third party advisory firms, petential investors, and other parties involved in any proposed
Secondary Market Transaction. " Any such information may be incorporated into offering
documents for the Secondary Market 7 ransactions. Lender and all of the aforesaid third-party
advisors and professional firms and invesiecs shall be entitled to rely upon such information, and
Borrower shall indemnify, defend, and hold-harmless Lender from and against any losses,
claims, damages and liabilities that arise out oi'or 2re based upon any actual untrue or misleading
statement of material fact contained in such infompation or the actual omission of any material
fact without which such information is materially /misleading. Lender may publicize the
existence of the Loan in connection with Lender’s Secondary Market Transaction activities or
otherwise.

(dy  ADDITIONAL PROVISIONS. In any Secondary.Market Transaction, Lender
may transfer its obligations under the Loan Documents (or may ‘transfer the portion thereof
corresponding to the transferred portion of the obligations of Borrower); and thereafter Lender
shall be relieved of any obligations under the Loan Documents arising aftcinthe date of satd
transfer with respect to the transferred interest, Each transferee investor shail-be deemed to be a
“Lender” under the applicable Loan Documents.

(e) CERTAIN DEFINITIONS. As used herein, the following terms-nave the
meanings indicated:

“Loan” means all obligations of Borrower under the Loan Documents.

“Rating Agency” shall mean any of Standard & Poor’s Rating Services, a
division of The McGraw-Hill Companies, Inc., Moody’s Investors Service, Duff &
Phelps Credit Rating Co., Fitch Investors Service, LP., or any other nationally-
recognized statistical rating organization designated by Lender in its sole discretion.
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“Secondary Market Transaction” means any of (i) the sale, assignment, or other
transfer of all or any portion of the Loan or the Loan Documents or any interest therein to
one or more investors, (i) the sale, assignment, or other transfer of one or more
participation interests in the Loan or Loan Documents to one or more investors, or (iii)
the transfer or deposit of all or any portion of the Loan or Loan Documents to or with one
or more trusts or other entities which may sell certificates or other nstruments to
investors evidencing an ownership interest in the assefs of such trust or the right to
receive income or proceeds therefrom.

“Securitization” shall mean a rated offering of securities representing direct or indirect
imterests in one or more mortgage loans or the right to receive income therefrom.

SECTION 34, SUCCESSORS AND ASSIGNS BOUND. This Instrument and the other Loan
Documents shall_be binding upon and inure to the benefit of Borrower and Lender and their
respective successors and assigns forever, subject to Section 5 hereof. Notwithstanding the
foregoing, Lender shajhave no liability under any of the Loan Documents for any matter arising
after Lender transfers its Interest in the Note to any successor. However, Lender shall continue
to have the benefit of all riglis having accrued under the Loan Documents theretofore, and all
rights under all obligations 0 indemnification set forth in the Loan Documents for matters
arising theretofore, then, and ther¢after.

SECTION 35.  FORBEARANCE BY. ILENDER NOT A WAIVER.  Any forbearance by
Lender in exercising any right or remedy herennder, or otherwise afforded by applicable law,
shall not be a waiver of or preclude the excrcise of any right or remedy. The acceptance by
Lender of payment of any sum secured by this Instrument after the due date of such payment
shall not be a waiver of Lender’s right to either requre, prompt payment when due of all other
sums so0 secured or to declare a default for failure to make nrompt payment. The procurement of
insurance or the payment of taxes or other liens or charges by-Lender shall not be a waiver of
Lender’s right to accelerate the maturity of the indebtedness secured by this Instrument, nor shall
Lender’s receipt of any awards, proceeds or damages, whethe(" 5. proceeds of insurance or
condemmation awards or otherwise, operate to cure or waive Borrower’s default in payment of
sums secured by this Instrument.

SECTION 36.  ESTOPPEL CERTIFICATE. Borrower shall within ten busiress days of a
written request from Lender furnish Lender with a written statement, duly acknowiedged, setting
forth the sums secured by this Instrument and any right of set-off, counterclaim or other defense
which exists against such sums and the obligations of this Instrument and attaching true, correct
and complete copies of the Note, this Instrument and any other Loan Documents and any and all
modifications, amendments and substitutions thereof.

SECTION 37.  WAIVER OF JURY TRIAL. BORROWER HEREBY KNOWINGLY,
VOLUNTARILY AND INTENTICNALLY WAIVES ANY RIGIHT BORROWER MAY
HAVE TO A TRIAL BY JURY IN RESPECT TO ANY LITIGATION BASED HEREON, OR
ARISING OUT OF, UNDER CR IN CONJUNCTION WITH THE NOTE, THIS
INSTRUMENT, ANY OTHER LOAN DOCUMENT, ANY OTHER AGREEMENT
CONTEMPLATED TO BE EXECUTED IN CONNECTION HEREWITH, OR ANY COURSE
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OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER VERBAL OR
WRITTEN) OR ACTIONS OF EITHER PARTY.

SECTION 38.  MISCELLANEOUS.

(a) No_Oral Change. No provision of this Instrument or any of the other Loan
Documents may be modified, amended, waived, extended, changed, discharged or terminated
orally or by any act or failure to act on the part of Borrower or Lender, except only by an
agreement in writing signed by the party against whom enforcement of any modification,
amendment, waiver, extension, change, discharge or termination is sought.

(b)~ Liability. If Borrower consists of more than one person, the obligations and
liabilities ot each such person hereunder and under the other Loan Documents shall be Jjoint and
several.

(¢)  Capuons.  The captions and headings of the Sections, paragraphs, and other
provisions of this Instrarient are for convenience only and are not to be used to interpret or
define the provisions heéreof,

(d) Duplicate Originais; \Counterparts. This Instrument and any of the Loan
Documents may be executed in aiy‘mimber of duplicate originals and each duplicate original
shall be deemed to be an original. 1"ig Instrument and any of the Loan Documents may be
executed in multiple counterparts.

(¢)  Number and Gender. Whenever the context may require, any pronouns used
herein or in any of the Loan Documents shall inclide the corresponding masculine, feminine or
neuter forms, and the singular form of nouns and prensuns shall include the plural and vice
versa,

(H Subrogation. If any or all of the proceeds of the Note have been used to
extinguish, extend or renew any indebtedness heretofore existing-agaiust the Property, then, to
the extent of the funds so used, Lender shall be subrogated to all 0f the rights, claims, liens,
titles, and interests existing against the Property heretofore held by, or in-{aver of, the holder of
such indebtedness and such former rights, claims, liens, titles, and interests. if any, are not
waived but rather are continued in full foree and effect in favor of Lender and-ar¢ merged with
the lien and security interest created herein as cumulative security for the perforrnance and
repayment of the obligations secured hereby.

(2) Entire Agreement. The Note, this Instrument and the other Loan Documents
constitute the entire understanding and agreement between Borrower and Lender pertaining to
the subject matter hereof and thereof, and supersede all prior written or oral understandings and
agreements between Borrower and Lender with respect thereto, including the prior agreements
evidenced by any application or commitment issued in connection with this fransaction.
Borrower hereby acknowledges that, except as incorporated in writing in the Loan Documents,
there are not, and were not, and no persons are or were authorized by Lender to make, any
representations, understandings, stipulations, agreements or promises, oral or written, with
respect to the transaction which is the subject of the Loan Documents, except only to the extent
expressly set forth in the Loan Documents.
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(h)  Action through Agents. In exercising any rights hereunder or under any of the
Loan Documents or taking any actions provided for herein or therein, Lender may act through its
employees, agents or independent contractors as authorized by Lender.

(1) Publicity. Lender is hereby prohibited to advertise or otherwise publicize this
transaction without Borrower’s express written consent.

SECTION 39. GROUND LEASE.
(a)  Ground Lease. The Ground Lease consists of the following documents:

(1) Ground Lease dated as of August 30, 1999 by and between the City of
Chicapo, an llinois municipal corporation as landlord (“Landlord™) and the Chicago
Theatre” Group d/b/a The Goodman Theatre, an Ilinois not-for-profit corporation as
tenant ("7 enant™); and

(i) "Sdblease dated as of August 30, 1999 between Tenant, as sub-landiord and
Borrower as sub=ienant,

As used herein, the “Ground Yease” shall mean the above-described documents and any
modifications and amendments therestthat hereafter may be executed and approved in writing in
advance by Lender.

(b) Representations and Warranties kegarding Ground Lease. Borrower represents
and warrants in favor of Lender as follows:

(1) The Ground Lease contains the entire agreement of Landlord, Tenant and
Borrower pertaining to the Property. Borrower Has no estate, right, or interest in or to the
Property except under and pursuant to the Ground Fease. Except for the documents
expressly identified in Subsection 39(a) above, no modiiications or amendments have
occurred to the Ground Lease. No such modifications or amehdments are contemplated.
Landlord, Tenant and Borrower have no agreements pertaining to any real property or
improvements other than the agreements set forth in the Ground Lease.

(i) To the best knowledge of Borrower, Landiord is the exclusive fee simple
owner of the Property, subject only to the Ground Lease and items expressiv disclosed in
the policy of title insurance issued in favor of Lender in connection with the Origination
of this Instrument, and Landlord is the sole owner of the lessor’s interest in the Ground
Lease.

(i} The Ground Lease is in full force and effect. All conditions and
contingencies to the effectiveness of the Ground Lease and the commencement of the
regular term thereof (“Term”) have been satisfied. The Term has commenced, is in
effect, and is scheduled to expire August 30, 2049. There are 1o options to extend the
Term. There are no rights to terminate the Term other than by reason of default, or
condemnation as expressly set forth in the Ground Lease. Borrower has no right to
purchase any interest in the Property.
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(iv)  No breach o- default or event that with the giving of notice or passage of
time would constitute a breach or default of or under the Ground Lease (a “Ground
Lease Default”) exists or has occurred (i) as to Borrower’s obligations under the Ground
Lease, nor (ii) to Borrower’s best knowledge, as to Landlord’s or Tenant’s obligations
under the Ground Lease. Borrower does not have and has not received any notice,
communication, or information that a Ground Lease Default has occurred or exists, or
that Landlord, Tenant or anyone alleges the same to have occurred or exist.

(v)  Borrower is the exclusive owner of the tenant’s interest under and
pursuant to the Ground Lease. Borrower has not assigned, transferred, or encumbered
any interest of Borrower in, to, or under the Ground Lease, except in favor of Lender
pursuant to this Instrument and the Loan Documents, and also except for subleases as to
which“Borrower is the sublessor. No such sublease contains or creates any right to
acquirc a1y interest of Borrower in, to, or under the Ground Lease or the Property, other
than subicese estates of terms of years. There are no leases affecting the Property other
than the Ground j.ease and such subleases.

(¢)  Grant of Afte“Acquired Interest. As security for all obligations secured by this
Instrument, Borrower hereby 1revoeably grants, conveys, transfers and assigns to Lender, with
power of sale and right of entry and possession, all right, title, and interest in and to the Property
that may hereafter be acquired by Borower. Without limitation of the foregoing, if Borrower
should acquire the fee estate in the Preperty or in any land or improvements comprising the
same, ot should acquire any interest or estate-in the Property or any component thereof other
than Borrower presently holds, then this Instrument shall encumber and constitute a lien upon
any and all of such interest or estate, without furthet act or instrument by Borrower or anyone,
Borrower immediately shall notify Lender of any suchacquisition. Upon request of Lender and
without cost or expense to Lender, Borrower will exe i, acknowledge and deliver all such
further instruments and assurances as Lender shall require to ratify, confirm, or perfect Lender’s
lien on any right, title, interest or estate in or to the Property acquired at any time hereafter.

(d)  Non-Merger. No merger shall occur by reason of any asquisition by Borrower of
any additional right, title, interest or estate in or to the Property or ary: component thereof,
Without limitation of the foregoing, .nless Lender shall otherwise expresslyconsent in writing,
which consent may be withheld by Lender in its sole and absolute discretion, the f¢2zehold estate
under the Ground Lease and any other interest or estate in the Property shall not trérge but shall
always remain separate and distinet, notwithstanding any common ownership of tiecasehold
estate and any other interest or estate.

(e) No Modification. Borrower shall not cause, join in, or suffer to occur any actual
or purported modification, amendment, surrender, or termination of the Ground Lease, and
Borrower shall have no right or power to modify, amend, terminate, or surrender the Ground
Lease, in each case without the prior written consent of Lender, which consent may be withheld
by Lender in its sole and absolute discretion. Any attempted or purported modification,
amendment, surrender or termination of the Ground Lease without Lender’s prior written
consent shall be null and void and of no force or effect.
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(1) Performance of Ground Lease. Borrower shall fully perform as and when due
each and all of its obligations under the Ground Lease in accordance with the terms of the
Ground Lease, and shall not cause or suffer to occur any breach or default in any of such
obligations. Borrower shall keep and maintain the Ground Lease in full force and effect, If
Borrower shall receive forbearancsa from Landlord, Tenant or otherwise shall be excused from
full and timely performance of any of its obligations under the Ground Lease, the same shall not
postpone, excuse, diminish, or otherwise affect the obligations of Borrower under this paragraph.

Further, notwithstanding that certain of Borrower’s obligations under this [nstrument may
be similar or identical to certain of Borrower’s obligations under the Ground Lease, all of
Borrower’s obligations under this Instrument are and shall be separate from and in addition to its
obligations‘tnder the Ground Lease.

If Borloyver shall have or receive notice or information that compliance with any of
Borrower’s obligations under either this Instrument or the Ground Lease may constitute or give
rise t0 a breach or-default under rhe other of them, then Borrower immediately shall notify
Lender in writing of the same. If Lender shall have or receive any such notice or information,
then Lender may (but shall pat be obligated to} give written instructions Borrower, in which case
Borrower shall comply with s0<n instructions.

(g)  Notice of Default. 1 Borrower shall have or receive any notice or information
that any Ground Lease Default has odciréd on may occur, then Borrower mmmediately shall
notify Lender in writing of the same and immediately shall deliver to Lender a true and complete
copy of each such notice. Further, Borrowcr immediately shall provide such documents and
information as Lender shall request concerning the Geound Lease Default,

(h)  Lender’s Right to Cure. If any Ground Ze¢ase Default shall oceur, or if Lender
reasonably believes that a Ground Lease Default has oecurred-or may oceur, or if Landlord or
Tenant asserts that a Ground Lease Default has occurred (whetheror not Borrower questions or
denies such assertion), then Lender may (but shall not be obiygated to) take any action that
Lender deems necessary or desirable, including without limitation (1)performance or attempted
performance of any of Borrower’s obligations under the Ground Lease, (i) curing or attempting
to cure any actual or purported Ground Lease Default, (iii) mitigating or atteinpting to mitigate
any damages or consequences of the same, and (iv) entry upon the Property f6r-apy or all of such
purposes.  Upon Lender’s request, Borrower shall submit satisfactory evidence/ol nayment or
performance of any of its obligations under the Ground Lease.

Lender may pay and expend such sums of money as Lender in its sole discretion deems
necessary or desirable for any such purpose, and Borrower shall pay to Lender immediately upon
demand all such reasonable sums so paid or expended by Lender, together with interest thereon
from the date of expenditure at the rate of interest then applicable to principal under the Note
Default Rate.

(1) Event of Default. The occurrence of any Ground Lease Default of any of
Borrower’s obligations shall constitute an Event of Defaylt under this Instrument,
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() Acquisition of New Interests. If the Ground Lease shall be rejected, canceled, or
terminated, and if Lender or its nominee thereafter or in connection therewith shall acquire any
right, title, interest or estate in or to the Property (which may include without limitation any new
lease of the Property) then Borrower shall have no right, title, interest or estate in or to such new
lease, or the leasehold estate created by such new lease, or any other interest of Lender or its
nominee in the Property.

(k) Legal Action. Borrower shall not commence any action or proceeding against
Landlord or Tenant or affecting or potentially affecting the Ground Lease or Borrower’s or
Lender’s interest therein or in the Property, without the prior written consent of Lender, which
Lender may withhold in its sole and absolute discretion. Borrower shall notify Lender
immediately jif any such action or proceeding shall be commenced between Landlord and
Borrower, of affecting or potenticlly affecting the Ground Lease or Borrower’s or Lender’s
interest thereta“er,in the Property (including without limitation any case commenced by or
against Landlord uader the Bankruptey Code). Lender shall have the option, exercisable upon
notice from Lender t Borrower, to cooperate with Borrower in any such action or proceeding
with counsel of Lender's choice. Lender may proceed in its own name in such action or
proceeding, and Borrower ¢hall cooperate with Lender, comply with the reasonable instructions
of Lender and execute any and all-powers, authorizations, consents or other documents required
by Lender in connection therewith. _Borrower shall indemnify and hold harmless Lender from
and against any and all claims, cos:s,enpenses, attorneys’ fees, losses, and damages suffered or
incurred by Lender in or as a consequeice of any such action or proceeding, Borrower shall pay
or reimburse Lender for any and all of the satiie; together with interest on any such expenditures
by Lender at the rate of interest then applicatle-to principal under the Note, immediately upon
demand by Lender.

() Estoppel Certificate. Borrower shall use 7is best efforts to obtain and deliver to
Lender within 20 days after written request by Lender, an-estoppel certificate (“Certificate™)
from Landlord and Tenant setting forth (i) the identities of the sriginal lessor and lessee under
the Ground Lease and each of their respective successors, (ii) that ihe Ground Lease has not been
modified or, if it has been modified, the date of each modification (t¢gether with copies of each
such modification), (iii} the rent payable under the Ground Lease, (iv) the dates to which all rent
and other charges have been paid, (v) whether there are any alleged Ground’Lease Defaults and,
if so, setting forth the nature thereof in reasonable detail, and (vi) such other'matters as Lender
may reasonably request. Following the inclusion of the Loan in a Securitization, Berrower shall
use 1ts best efforts to obtain and deliver to Lender, within 20 days after written request by
Lender, but not more often than once per year, the Certificate,

{m)  No Assignment. Notwithstanding anything to the contrary contained herein, this
Instrument shall not constitute an assignment of the Ground Lease, and Lender shall have no
liability or obligation thereunder by reason of its acceptance of this Instrument.

(n} Bankruptey. If Landlord or Tenant shall reject the Ground Lease under or
pursuant to Section 365 of Title 11 of the United States Code (the “Bankruptcy Code™),
Borrower shall not elect to treat the Ground Lease as terminated but shall elect to remain in
possession of the Property and the leasehold estate under the Ground Lease. The lien of this
[nstrument does and shall encumber and attach to all of Borrower’s rights and remedies at any
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time arising under or pursuant to Section 365 of the Bankruptcy Code, including without
limitation, all of Borrower’s rights to remain in possession of the Property and the leaschold
estate.

Borrower acknowledges and agrees that in any case commenced by or against Borrower
under the Bankruptcy Code, Lender by reason of the liens and rights granted under this
Instrument and the Loan Docurrents shall have a substantial and material nterest in the
treatment and preservation of Borrower’s rights and obligations under the Ground Lease, and
that Borrower shall, in the bankruptcy case, provide to Lender immediate and continuous
adequate protection of such interests. Borrower and Lender agree that such adequate protection
shall include but shall not necessarily be limited to the following:

{) Lender shall be deemed a party to the Ground Lease (but shall not have
any oblizations thereunder) for purposes of Section 365 of the Bankruptcy Code, and
shall have-standing to appear and act as a party in interest in relation to any matter arising
out of or related 9 the Ground Lease or the Property.

(1)  Borrower shall serve on Lender all notices, pleadings and other documents
relating to or affecting the Ground Lease or the Property. Any notice, pleading or
document served by Borower on any other party in the bankruptcy case shall be
contemporaneously served by Forrower on Lender, and any notice, pleading or document
served upon or received by Borzowsr from any other party in the bankruptcy case shall be
served by Borrower on Lender imniedjztely upon receipt by Borrower,

(it} Upon written request of Lapder, Borrower shall assume the Ground Lease,
and shall take such steps as are necessary-+0-preserve Borrower’s right to assume the
Ground Lease, including without limitation oufaming extensions of time to assume or
reject the Ground Lease undar Subsection 365(d} 0t the Bankruptcy Code to the extent it
is applicable.

(iv)  If Borrower or Landlord or Tenant seeks to rerect the Ground Lease or
have the Ground Lease deemed rejected, then prior to the nezring on such rejection
Lender shall be given no less than 20 days’ notice and opportunity~to elect in lieu of
rejection to have the Ground Lease assumed and assigned to a nomines-of Lender. If
Lender shall so elect to assume and assign the Ground Lease, theh forrower shall
continue any request 1o reject the Ground Lease until after the motion to. assume and
assign has been heard. If Lender shall not elect to assume and assi gn the Ground Lease,
then Lender may obtain in connection with the rejection of the Ground Lease a
determination that Landlord or Tenant, at Lender’s optron, shall (i) agree to terminate the
Ground Lease and enter into a new lease with Lender on the same terms and conditions
as the Ground Lease, for the -emaining term of the Ground Lease, or (ii) treat the Ground
Lease as breached and provide Lender with the rights to cure defaults under the Ground
Lease and fo assume the rights and benefits of the Ground Lease.

Borrower shall join with and support any request by Lender to grant and approve the

foregoing as necessary for adequaie protection of Lender’s interests. Notwithstanding the
foregoing, Lender may seek additional terms and conditions, including such economic and
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monetary protections as it deems appropriate to adequately protect its interests, and any request
for such additional terms or conditions shall not detay or limit Lender’s right to receive the
specific elements of adequate protection sct forth herein.

Borrower hereby appoints Lender as its attorney in fact to act on behalf of Borrower in
connection with all matters relating to or arising out of the assumption or rejection of any lease
affecting the Property, including the Ground Lease, in which the other party to the lease is a
debtor in a case under the Bankruptcy Code. This grant of power of attorney is present,
unconditional, irrevocable, durable and coupled with an interest.

Where refercnce is made to any code section or other law, the same shall include any
successorstatute or provisions of law to the same or substantially the same effect.

(0) Predecessors, Successors.  Where reference herein is made to the rights or
obligations of Barzower under the Ground Lease, the same shall refer to all rights and obligations
of the original ground lessee and its successors under the Ground Lease, including all of
Borrower’s predecesscrs, successors, and assigns in its interest under the Ground Lease. Where
reference herein is made to-the rights or obligations of Landlord under the Ground Lease, the
same shall refer to all rights and obiigations of the original ground lessor and its successors under
the Ground Lease, including all ¢f Landlord’s predecessors, successors, and assigns in its interest
under the Ground Lease.

[Signature Page Follows]
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IN WITNESS WHEREQF, Borrower has executed this Instrument or has caused the
same to be executed by its representatives thercunto duly authorized.

BORROWER:

GOODMAN/FRIEDMAN, LLC, a Delaware
limited liability comp, 1y

By:
Name: Albert M. Frie\cfman
Title:  Manager
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STATE OF I {/1wee s )

) SS.

COUNTY OF (oek )

[, the undersigned Notary Public in end for said County, in said State, DO HEREBY CERTIFY,
that the above named Albert M. Friedman, as the Manager of Goodman/Friedman, LLC, a
Delaware limited liability company, personally known to be the same person whose name is
subscribed to the foregoing instrument as such Manager, appeared before me this day in person
and acknowledged that he signed and delivered the said instrument as his own free and
voluntarily act for the uses and purposes therein set forth.

/%
Given under imvhand and Notarial Szal this 2 5 day of Fanuary, 2006.

My Commission Expires: TIATT

“OFFICIAL Sepl”

KEVIN A STERLING
5/ COMMISSION EXPIRES 09/27 /074

FYYYY YV Yy
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EXHIBIT A

Legal Description of Real Estate

Parcel 1:

Those parts of Lots 7 and 8 in Block 35 in the original town of Chicago lying South of a line
described as follows: beginning at a point on the East line of Lot 8 in Block 35, which point is
79.40 feet North from the Southeast comer of said lot, as measured along said Fast line; thence
West, perpendicular to said East line, a distance of 87.81 feet; thence North, perpendicular to the
last described line, a distance of 5.0C feef; thence West, perpendicular to the last described line, a
distance of 73,17 feet to a point on the West line of aforementioned Lot 7 which is 82.25 feet
North from the-Southwest corner of said lot, as measured along said West line; all in Section 9,
Township 39 North, Range 14 East cf the Third Principal Meridian; in Cook County, 1llinois.

Parcel 2:

Easement for ingress artd egress, access to docks for the non-exclusive benefit of Parcel 1 as
created by Amended and Restarzd Grant of Easement dated May 25, 2005 and recorded June 2,
2005 as document number 0515327119, made by and between 181 North Clark, LLC, an Llinois
limited liability company and GooditaniFriedman, LLC, a Delaware limited liability company.

A bt
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