UNOFFICIAL C Qe

. 12090 Fee: $68.00
Et?g%?\'e “C?S:?al\ﬁoore RHSP Fee:$10.00

Cook Gounty Recorder of Deeds (20
Date: 02/07/2006 04:33 pPM Pgi 10

{Above space for recording information}
skt o o s ke i o sk e i s o e e ok ok ok sfe e e sk o ok 3 oK s sk sk sk e sfe s s e sl ok s sk ok sk s ke sl s e s sk s sk she sfe s sfe e sfe e s st ohe o ook o e ode e e ohe e ke odeske sk

THIS INSTRUMENT PREPARED RY: ) David H. Hight, Esq.
) Wildman, Harrold, Allen & Dixon
; Suite 455
} 2300 Cabot Drive
AFTER RECORDING, MAIL TO: } Lisle, [llinois 60532

e ke sk 3k o e ok ol ok 3R ok s ok sk s sk e sk s sk ok ok e sk sk sk sk sl sk ok ok s o oo shesle ke sk s sk ok S Sl ook e e sk ok ok skl e sk sl sl e s che ok ko sk sk sdskeook sk kol Aok ok

MORTGAGE, SECURITY AGREEVENT
AND ASSIGNMENT OF RENTS ANI) LEASES

Dated as of February 1, 2006

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF RENTS
AND LEASES is made and dated to be effective as of this 15! day of February, 20604 by

DENNIS PROSPERI (herein, together with his successors and assigns, called the
“Mortgagor’™),

to

JP MORGAN CHASE BANK, N.A,, a national banking association (herein, for
convenience referred to as the “Mortgagee”).

Boy 115




0603812090 Page: 2 of 23

UNOFFICIAL COPY

WITNESSETH:

WHEREAS, Mortgagor is the owner and holder of fee simple title in and to the following
described real estate located in the County of Cook, State of Illinois, which real estate forms the
Premises hereinafter described:

Per the Legal Descriptions set forth in Exhibit A attached hereto and forming a part
hereof

Commonly known as: 21 Polo Drive, South Barrington, [llinois 60010

WHEREAS, Mortgagor is indebted to Mortgagee pursuant to the Guaranty Agreement
dated as of Februgry 8, 2002, as amended by the First Amendment to Guaranty dated as of
November 20, 2003; the Second Amendment to Guaranty dated as of December 9, 2005 and the
Third Amendment to.Cuaranty dated as of even date herewith {collectively, the “Guaranty
Agreement”), wherein the Mortgagor guaranteed the indebtedness and liabilities of Henri Studio,
Inc., an Illinois corporation (the “Corrower”) to the Mortgagee.

WHEREAS, the Borrower hasinade an assignment for the benefit of creditors to Howard
Korenthal (the “Assignee”), not indiviauslly, but solely as Assignee for the Benefit of Creditors
of Henri Studio, Inc.

WHEREAS, the Mortgagee has agreed te make loans to the Assignee under the
Revolving Credit Agreement dated as of the date of this Mortgage, 2006 (together with all
amendments, renewals, extensions and replacements thereof, the “Credit Agreement”) and that
certain Secured Promissory Note dated as of January 21,2006 in the original principal sum of
Twelve Million Six Hundred Sixty Two Thousand Two Hundrea Fifty Seven and 48/100Dollars
($12,662,257.48) (together with all amendments, renewals, extensions and replacements thereof,,
the “Note™) (the Credit Agreement and the Note collectively referred to herein as, the “Assignee
Loan Documents”).

WHEREAS, the Guaranty Agreement also secures the obligations Of the Assignee under
the Assignee Loan Documents.

NOW, THEREFORE, to secure the obligations of the Mortgagor under the (zuaranty
Agreement, and to secure the payment of all other sums which may at any time be aue and owing
or required to be paid by Mortgagor to Mortgagee not to exceed in the aggregate Five Million
Seven Hundred Fifty Thousand Dollars ($5,750,000.00) (the “Indebtedness™), and the
performance and observance of all of the covenants, agreements and provisions herein and in the
Assignee Loan Documents and in consideration of the premises and of the extension of credit by
the Mortgagee to the Borrower or the Assignee whether evidenced by the Assignee Loan
Documents, or any other instruments and agreements, and for other good and valuable
considerations, the receipt and sufficiency whereof are hereby acknowledged by the Mortgagor,
the Mortgagor DOES HEREBY GRANT, DEMISE, RELEASE, ALIEN, MORTGAGE and
CONVEY unto Mortgagee, its successors and assigns forever, the real estate above described
(which, together with the property mentioned in the next succeeding paragraphs hereto, is called

1628247v1
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the “Premises™);

TOGETHER with all right, title and interest of Mortgagor, including any after-acquired
title or reversions, in and to the beds of the ways, streets, avenues and alleys adjoining the
aforesaid real estate;

TOGETHER with all and singular the tenements, hereditaments, easements,
appurtenances, passages, waters, water courses, riparian rights, other rights, liberties and
privileges thereof or in any way now or hereafter appertaining to said real estate, including any
other claim: at law or in equity as well as any after-acquired title, franchise or license and the
reversions and remainder and remainders thereof;

TOGEZH R with all buildings and improvements of every kind and description now or
hereafier erected orplaced thereon and all materials intended for construction, reconstruction,
alteration and repairs Of such improvements now or hereafier erected thereon, all of which
materials shall be decned f2-be included within the Premises immediately upon the delivery
thereof to the aforesaid real<s.ate, and all fixtures and articles of personal property now or
hereafter owned by Mortgagor znd attached to or forming a part of or used in connection with the
aforesaid real estate or the operatici 2nd convenience of any building or buildings and
improvements located thereon, including -but without limitation, all furniture, furnishings,
equipment, apparatus, machinery, motors, elevators, fittings, screens, awnings, partitions,
carpeting, curtains and drapery hardware us=d or useful in the operation and/or convenience of
the aforesaid real property or improvements thereon and ali plumbing, electrical, heating,
lighting, ventilating, refrigerating, incineration, air-cenditioning and sprinkler equipment,
systems, fixtures and conduits (including, but not limited to, all furnaces, boilers, plants, units,
condensers, compressors, ducts, apparatus and hot and-cold water equipment and system), and all
renewals or replacements thereof or articles in substitution therefor, in all cases whether or not
the same are or shall be attached to said building or buildings ir'any manner, it being mutually
agreed that all of the aforesaid property owned by Mortgagor and‘pliced on the aforesaid realty
shall, so far as permitted by law, be deemed to be fixtures, a part of the «ealty, and security for the
Indebtedness. Notwithstanding the agreement and declaration hereinaboveczpressed that certain
articles of property form a part of the realty covered by this Mortgage and be-angropriated to its
use and deemed to be realty, to the extent that such agreement and declaration«nzv not be
effective and that any of said articles may constitute goods (as said term is used ia-the Illinois
Uniform Commercial Code), this instrument shall constitute a security agreement, cieating a
security interest in such goods as collateral, in Mortgagee as a secured party, all in accordance
with said Illinois Uniform Commercial Code as more particularly set forth in the Section herein
titled “Uniform Commercial Code”;

TOGETHER with all right, title, estate and interest of the Mortgagor in and to the
Premises, property, improvements, furniture, furnishing, apparatus and fixtures hereby conveyed,
assigned, pledged and hypothecated, or intended so to be, and all right to retain possession of the
Premises after default in payment or breach of any covenant herein contained; and
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TOGETHER with all awards and other compensation heretofore or hereafter to be made
to the present and all subsequent owners of the Premises for any taking by eminent domain,
either permanent or temporary, of all or any part of the Premises or any easement or appurtenance
thereof, including severance and consequential damage and change in grade of streets, which said
awards and compensation are hereby assigned to Mortgagee, and Mortgagor hereby designates
Mortgagee as its agent and directs and empowers Mortgagee, at the option of the Mortgagee, on
behalf of Mortgagor, or the successors or assigns of Mortgagor, to adjust or compromise the
claim for any award and to collect and receive the proceeds thereof, to give proper receipts and
acquittances therefor, and, after deducting expenses of collection, to apply the net proceeds as a
credit upon any portion, as selected by Mortgagee, of the Indebtedness, notwithstanding the fact
that the azmount owing thereon may then be due and payable or that the Indebtedness is otherwise
adequately secured, all subject to the provisions of the Section herein titled “Condemnation.”

TO HAVEAND TO HOLD the Premises, with the appurtenances, and fixtures, unto the
Mortgagee, its successers and assigns, forever, for the purposes and upon the uses and purposes
herein set forth together with all right to possession of the Premises after any default in the
payment of all or any part 0f the-Indebtedness, or the breach of any covenant or agreement herein
contained, or upon the occuriencz-ef any Event of Default as hereinafter defined; the Mortgagor
hereby RELEASING AND WAVING all rights under and by virtue of the homestead exemption
laws of the State of [llinois.

PROVIDED, NEVERTHELESS, thzt 11 the Mortgagor shall pay when due the
Indebtedness and duly and timely perform and oserve all of the terms, provisions, covenants and
agreements herein provided to be performed and sbserved by the Mortgagor, then this Mortgage
and the estate, right and interest of the Mortgagee i the:Premises shall cease and become void
and of no effect, otherwise to remain in full force and cffest.

THE MORTGAGOR COVENANTS AND AGREES AS-FOLLOWS:

Section 1. Payment of Indebtedness. The Mortgagor shail pav when due (a) the
principal of and interest and premium, if any, on the Indebtedness of the Borrower evidenced by
the Guaranty Agreement, and (b) all other Indebtedness; and the Mortgago- shull duly and
punctually perform and observe all of the terms, provisions, conditions, coverani and
agreements on the Mortgagor’s part to be performed and observed as provided heieia and in the
Guaranty Agreement and this Mortgage shall secure such payment, performance and coservance.

Section 2. Maintenance, Repair, Restoration, Liens, ete. The Mortgagor shall (a)
promptly repair, restore or rebuild any building or improvement now or hereafter included within
the definition of Premises which may become damaged or be destroyed whether or not proceeds
of msurance are available or sufficient for the purpose; (b) keep the Premises in good condition
and repair, without waste, and free from mechanic’s, materialmen’s or like liens or claims or
other liens or claims for lien; (c) pay, when due, any indebtedness which may be secured by a
lien or charge on the Premises junior to the lien hereof and, upon request, exhibit to the
Mortgagee satisfactory evidence of the discharge of such lien; (d) complete, within a reasonable
time, any building or buildings or other improvements now or at any time in the process of
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erection upon the Premises; (¢) comply with all requirements of law, municipal ordinances or
restrictions and covenants of record with respect to the Premises and the use thereof; (f) make or
permit no material alterations in the Premises except as required by law or ordinance without the
prior written consent of the Mortgagee, which consent shall not be unreasonably withheld or
delayed; (g) suffer or permit no change in the general nature of the occupancy of the Premises;
(h) initiate or acquiesce in no zoning reclassification with respect to the Premises; (1) suffer or
permit no unlawful use of, or nuisance to exist upon, the Premises, and (j) cause the Premises to
be managed in a competent and professional manner.

Section 3. Other Liens. Except as otherwise expressly provided herein and for
Permitted Encumbrances, the Mortgagor shall not create or suffer to permit any mortgage, lien,
charge or encimbrance to attach to the Premises, whether such lien or encumbrance is inferior or
superior to the-iicn of this Mortgage, excepting only the lien of real estate taxes and assessments
not due or delingocn:. As used herein, “Permitted Encumbrances” shall mean with respect to the
Premises, all private; public and utility easements and roads and highways, if any; existing leases
and tenancies; if any; sr<cial or general taxes not yet due and payable; and covenants, conditions,
restrictions and easements ©f record.

Section 4. Taxes. The [/ortoagor shall pay before any penalty attaches, all general and
special taxes, assessments, water chiaiges, sewer charges, and other fees, taxes, charges and
assessments of every kind and nature whetsoever (all herein generally called “Taxes™), whether
or not assessed against the Mortgagor, if appiicable to the Premises or any interest therein, or the
Indebtedness, or any obligation or agreement secured hereby; and Mortgagor shall, upon written
request, furnish to the Mortgagee duplicate receipis therefor, The Mortgagor shall pay in full
under protest in the manner provided by statute, any [sx¢s which the Mortgagor may desire to
contest; provided, however, that if deferment of paymen! of any such Taxes is permitted in
connection with any contest or review, the Mortgagor shall deposit with the Mortgagee the full
amount thereof, together with an amount equal to the estimated 1nterest and penalties thereon
during the period of contest, and in any event, shall pay such Taxes; notwithstanding such
contest, if in the opinion of the Mortgagee the Premises shall be in jeopardy or in danger of being
forfeited or foreclosed; and if the Mortgagor shall not pay the same whe reauired to do so, the
Mortgagee may do so and may apply such deposit for the purpose. In the cven. that any law or
court decree has the effect of deducting from the value of the land for the purposc of taxation any
lien thereon, or imposing upon the Mortgagee the payment of the whole or any peit of the Taxes
or liens herein required to be paid by the Mortgagor, or changing in any way the laws r¢elating to
the taxation of mortgages or debts secured by mortgages or the interest of the Mortgagee in the
Premises, or the manner of collection of Taxes, so as to affect this Mortgage or the Indebtedness
or the Mortgagee, then, and in any such event, the Mortgagor, upon demand by the Mortgagee,
shall pay such Taxes, or reimburse the Mortgagee therefor on demand, unless such payment or
reimbursement by Mortgagor is unlawful, in which event the Indebtedness shall be due and
payable within thirty (30) days after written demand by Mortgagee to Mortgagor. Nothing in this
Section shall require the Mortgagor to pay any income, franchise or excise tax imposed upon the
Mortgagee, excepting only such which may be levied against such income expressly as and for a
specific substitute for Taxes pertaining to the Premises, and then only in an amount computed as
if the Mortgagee derived no income from any source other than its interest hereunder.
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Section 5. Imsurance Coverage. The Mortgagor at its own expense will insure and keep
insured itself and all of the buildings and improvements now or hereafier included within the
Premises, and each and every part and parcel thereof against such perils and hazards as the
Mortgagee may from time to time reasonably require, and in any event including:

(a)  Commercial general liability against bodily injury and property damage in any
way arising in connection with the Premises with such limits as the Mortgagee may require, and
in any event not less than $2,000,000.00 combined single limit coverage, with a $5,000,000.00
umbrella policy;

(b) # ~During the course of any construction or major repair of improvements on the
Premises, buiide:’s risk insurance (completed value form) against “all risks of physical loss”,
including installatior floater coverage and collapse and transit coverage, during construction of
such improvements, wii deductibles not to exceed $10,000.00, in nonreporting form, covering
the total value of work performed and equipment, supplies and materials furnished. Said policy
of insurance shall contain tne*‘zermission to occupy upon completion of work or occupancy”
endorsement;

(c) If any such equipment *s aver located upon the Premises, boiler and machinery
insurance covering pressure vessels, air fcrixs, boilers, machinery, pressure piping, heating, air
conditioning and elevator equipment and insarance against loss of occupancy or use arising from
any such breakdown, in such amounts as are ieascnably satisfactory to Mortgagee,

(¢)  Flood insurance, if available and requircd under the National Flood Insurance Act
of 1968, as amended; and

(f) Such other insurance, and in such amounts as aré sustomarily carried upon like
premises in the community and as may from time to time be reasornably required by Mortgagee
against the same or other hazards.

Section 6. Insurance Policies. All policies of insurance to be maintained and provided
as required herein shall be with companies, and in form and amounts satisfactory to the
Mortgagee and all policies of casualty insurance shall have attached thereto mortgagee clauses or
endorsements in favor of and with loss payable to and in form satisfactory to the Mcrigagee and
shall provide that such insurance may not be cancelled or altered as to Mortgagee without at least
thirty (30} days prior written notice to Mortgagee. The Mortgagor will deliver all policies and
certificates of insurance, including additional and renewal policies to the Mortgagee and, in case
of insurance policies about to expire, the Mortgagor will deliver renewal policies not less than
thirty (30) days prior to the respective dates of expiration.

Section 7. Proceeds of Insurance. The Mortgagor will give the Mortgagee prompt
notice of any damage to or destruction of the Premises, and:

16282471
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(a)  Incase of loss covered by policies of insurance, the Mortgagee (or, after entry of
decree of foreclosure, the purchaser at the foreclosure sale or decree creditor, as the case may be)
is hereby authorized at its option either (i) to settle and adjust any claim under such policies
without the consent of the Mortgagor, or (i) allow the Mortgagor to agree with the insurance
company or companies on the amount to be paid upon the loss; provided that the Mortgagor may
itself adjust losses aggregating not in excess of Twenty Five Thousand Dollars (825,000.00) if
such adjustment is carried out in a competent and timely manner, and provided that in any case
the Mortgagee shall, and is hereby authorized to, collect and give receipt for any such insurance
proceeds; and the cxpenses incurred by the Mortgagee in the adjustment and collection of
insurance nroceeds shall be so much additional Indebtedness, and shall be reimbursed to the
Mortgage= npon demand.

(b) ~ithe event of any insured damage to or destruction of the Premises or any part
thereof (herein calied an “Insured Casualty”), and if, in the reasonable judgment of the
Mortgagee, the Prerdisés can be restored to an economic unit not less valuable than the same was
prior to the Insured Casualty and adequately securing the outstanding balance of the
Indebtedness, then, if no Eveat-of Default, as hereinafter defined, shall have occurred and be then
continuing and the Mortgagor shai! not be in default hereunder, the proceeds of insurance shall
be applied to reimburse the Mortgagar for the cost of restoring, repairing, replacing or rebuilding
the Premises or part thereof subjeci-to-insured Casualty, as provided for in the Section herein
titled “Disbursement of Insurance Procecds”; and the Mortgagor hereby covenants and agrees
forthwith to commence and diligently to presecute such restoring, repairing, replacing or
rebuilding; provided, always, that the Mortgagsr shall pay all costs of such restoring, repairing,
replacing or rebuilding in excess of the net procecds of insurance made available pursuant to the
terms hereof.

(¢)  Bxcept as provided in subsection (b) of this Section, the Mortgagee may apply the
proceeds of insurance consequent upon any Insured Casualty rpen the Indebtedness, in such
order or manner as the Mortgagee may elect; provided, however; thiaf-such application of
proceeds shall not be considered a voluntary prepayment of the Indebtedness which would
require the payment of any prepayment premium or penalty.

(d)  Inthe event that proceeds of insurance, if any, shall be made avaiiable to the
Mortgagor for the restoring, repairing, replacing or rebuilding of the Premises, the [dortgagor
hereby covenants to restore, repair, replace or rebuild the same, to be of at least equai value and
of substantially the same character as prior to such damage or destruction, all to be effected in
accordance with plans and specifications to be first submitted to and approved by the Mortgagee,
which approval shall not be unreasonably withheld or delayed.

Section 8. Disbursement of Insurance Proceeds. In the event the Mortgagor is entitled
to reimbursement out of insurance proceeds held by the Mortgagee, such proceeds shall be
disbursed from time to time upon the Mortgagee being furnished with (i) evidence satisfactory to
it of the estimated cost of completion of the restoration, repair, replacement and rebuilding, (ii)
funds (or assurances satisfactory to the Mortgagee that such funds are available) sufficient in
addition to the proceeds of insurance to complete the proposed restoration, repair, replacement

1628247v1
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and rebuilding, and (iii) such architect’s certificates, waivers of lien, contractor’s swom
statements, title insurance endorsements, plats or survey and such other evidences of cost,
payment and performance as the Mortgagee may reasonably require and approve; and the
Mortgagee may, in any event, require that all plans and specifications for such restoration, repair,
replacement and rebuilding be submitted to and approved by the Mortgagee prior to
commencement of work. No payment made prior to the final completion of the restoration,
repair, replacement and rebuilding shall exceed ninety (90%) percent of the value of the work
performed from time to time; funds other than proceeds of insurance shall be disbursed prior to
disbursement of such proceeds; and at all times the undisbursed balance of such proceeds
remaining in the hands of the Mortgagee, together with funds deposited for the purpose or
irrevocabiy sommitted to the satisfaction of the Mortgagee must be sufficient to pay for the cost
of completion-of the restoration, repair, replacement or rebuilding, free and clear of all liens or
claims for liew, #ny surplus which may remain out of insurance proceeds held by the Mortgagee
after payment of sich costs of restoration, repair, replacement or rebuilding shall, at the option of
Mortgagee, be applied on account of the Indebtedness then most remotely to be paid, or be paid
to the Mortgagor.

Section 9. Condemnatisn:. The Mortgagor hereby assigns, transfers and sets over unto
the Mortgagee the entire proceeds of any award or claim for damages for any of the Premises
taken or damaged under the power oi ¢minent domain or by condemnation including any
payments made in lieu of or in settlemer™of a claim or threat of condemnation. The Mortgagee
may elect to apply the proceeds of the award upon or in reduction of the Indebtedness then most
remotely to be paid, whether due or not, or requit2 the Mortgagor to restore or rebuild the
Premises, in which event the proceeds shall be heid by the Mortgagee and used to reimburse the
Mortgagor for the cost of such rebuilding or restoriiig. I, in the reasonable judgment of the
Mortgagee, the Premises can be restored to an economic uait not less valuable than the same was
prior to the condemnation and adequately securing the outs’anding balance of the Indebtedness,
the award shall be used to reimburse the Mortgagor for the cost of restoration and rebuilding;
provided, always, that Mortgagor is not in default hercunder and-thatno Event of Default has
occurred and is then continuing. If the Mortgagor is required or pefraitied to rebuild or restore
the Premises as aforesaid, such rebuilding or restoration shall be effecied solely in accordance
with plans and specifications previously submitted to and approved by the Mcrtgagee, and
proceeds of the award shall be paid out in the same manner as is provided in fhe"section herein
titled “Disbursement of Insurance Proceeds” for the payment of insurance proceeds towards the
cost of rebuilding or restoration. If the amount of such award is insufficient to cover the cost of
rebuilding or restoration, the Mortgagor shall pay such costs in excess of the award before being
entitled to reimbursement out of the award. Any surplus which may remain out of the award after
payment of such costs of rebuilding or restoration shall, at the option of the Mortgagee, be paid
to the Mortgagor.

Section 10. Environmental Laws. Mortgagor shall at all times comply with all
applicable environmental protection regulations imposed by federal, state, municipal and/or
public or quasi-public agencies having jurisdiction over the Premises. Under no circumstances
shall Mortgagor permit hazardous materials (as heremafter defined) to be disposed of on the
Premises in violation of applicable law. The term “hazardous materials™ shall mean (1) any
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“hazardous waste” as defined by the Resource Conservation and Recovery Act of 1976 (42
U.S.C. Section 6901 et seq.) or by applicable state law, each as amended from time to time, and
regulations promulgated thereunder; and by (ii) any “hazardous substance” as defined by the
Comprehensive Environmental Response Compensation and Liability Act of 1980 (42 U.S.C.
Section 9601 et seq.) or by applicable state law, each as amended from time to time, and
regulations promulgated thereunder. The Mortgagor shall not permit any liens to be filed against
the Premises by reason of services or materials furnished in connection with the clean-up of
environmental contamination or the removal of any hazardous materials. If requested to do so by
any public or quasi-public agency, the Mortgagor shall promptly prepare and implement a clean-
up plan with respect to the elimination of any hazardous materials or environmental
contamiziation, The Mortgagor shall indemnify and hold harmless the Mortgagee, its agents,
employees-and successors, from all costs incurred to clean-up any environmental contamination
or the removal o1 any hazardous materials, The indemnification provided herein shall survive
foreclosure of this Mortgage.

Section 11. Stzuip Tax. If, by the laws of the United States of America, or of any state
or municipality having jurisdi¢*ion over the Mortgagor or the Premises, any tax is used or
becomes due in respect of the Indchtedness, the Mortgagor shall pay such tax in the manner
required by such law.

Section 12. Effect of Extensior: of Time and Amendments. If the payment of the
Indebtedness, or any part thereof, be extendd or varied, or if any part of the security therefor be
released, all persons now or at any time hereaitor liable therefor, or interested in the Premises,
shall be held to assent to such extension, variation ot release, and their liability, and the lien, and
all provisions hereof, shall continue in full force and eifzct; the right of recourse against all such
persons being expressly reserved by the Mortgagee, notyvithstanding any such extension,
variation or release. Any person, firm or corporation taking a jinior mortgage, or other lien upon
the Premises or any interest therein, shall take the said lien suryect to the rights of the Mortgagee
to amend, modify and supplement this Mortgage, the Guaranty Agreement, and the assignments
herein referred to, and to extend the maturity of the Indebtedness, in cach and every case without
obtaining the consent of the holder of such junior lien and without the lizn of this Mortgage
losing its priority over the rights of any such junior lien.

Section 13. Mortgagee’s Performance of Mortgagor’s Obligations. 1 case of default
herein, the Mortgagee, either before or after acceleration of the Indebtedness or the foreclosure of
the lien hereof and during the period of redemption, if any, may, but shall not be required to,
make any payment or perform any act herein required of the Mortgagor (whether or not the
Mortgagor is personally liable therefor) in any form and manner deemed expedient to the
Mortgagee; and the Mortgagee may, but shall not be required to, make full or partial payments of
principal or interest on prior encumbrances, if any, and purchase, discharge, compromise or settle
any tax lien or other prior lien or title or claim thereof, or redeem from any tax sale or forfeiture
affecting the Premises or contest any tax or assessment, and may, but shall not be required to,
rent, operate and manage the Premises and pay operating costs and expenses, including
management fees, of every kind and nature in connection therewith, so that the Premises and
improvements shall be operational and usable for their intended purposes. All monies paid for
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any of the purposes herein authorized, and all expenses paid or incurred in connection therewith,
including reasonable attorneys’ fees and other monies advanced by the Mortgagee to protect the
Premises and the lien hereof, or to complete construction, furnishing and equipping or to rent,
operate and manage the Premises and such improvements or to pay any such operating costs and
expenses thercof or to keep the Premises and improvements operational and usable for its
intended purpose, shall be so much additional Indebtedness, whether or not they exceed the face
amount of the Indebtedness, and shall become immediately due and payable without notice, and
with interest thereon at the Default Rate, after Mortgagor has failed to pay when due amounts
owing thereunder. Inaction of the Mortgagee shall never be considered as a waiver of any right
accruing to it on account of any default on the part of the Mortgagor. The Mortgagee, in making
any paynieni hereby authorized (a) relating to taxes and assessments, may do so according to any
bill, statement ar estimate, without inquiry into the validity of any tax, assessment, sale,
forfeiture, tax-lisior title or claim thereof; (b) for the purchase, discharge, compromise or
settlement of any other prior lien, may do so without inquiry as to the validity or amount of any
claim for lien which'may be asserted; or (c) in connection with the completion of construction,
furnishing or equipping o the improvements or the rental, operation or management of the
Premises or the payment o! operating costs and expenses thereof, Mortgagee may do so in such
amounts and to such persons‘as Mertgagee may deem appropriate and may enter into such
contracts therefor as Mortgagee mav-deem appropriate or may perform the same itself.

Section 14, Inspection of Premiscs and Records. The Mortgagee shall have the night
to inspect the Premises and all books, recor¢'s and documents relating thereto at all reasonable
times upon reasonable advance notice, and access thereto shall be permitted for that purpose.

Section 15. Uniform Commercial Code. ThisMortgage constitutes a Security
Agreement under the Illinois Uniform Commercial Codr, £the “Code”) with respect to any part of
the Premises which may or might now or hereafter be or be deemed to be personal property,
fixtures or property other than real estate (all for the purposes o1 this Section called “Collateral”),
all of the terms, provisions, conditions and agreements contained 1= this Mortgage pertain and
apply to the Collateral as fully and to the same extent as to any other property comprising the
Premises; and the following provisions of this Section shall not limit tiwe generality or
applicability of any other provision of this Mortgage but shall be in additicn thereto:

(a) Upon any Event of Default hereunder and at any time thereafter, the Mortgagee at
its option may declare the Indebtedness immediately due and payable, all as more fuliy set forth
in the Section herein titled “Events of Default” hereof, and thereupon Mortgagee shall have the
remedies of a secured party under the Code, including, but without limitation, the right to take
immediate and exclusive possession of the Collateral, or any part thereof, and for that purpose
may, so far as the Mortgagor can give authority therefor, with judicial process, enter (if this can
be done without breach of the peace) upon any place which the Collateral or any part thereof may
be situated and remove the same therefrom (provided that if the Collateral is affixed to real
estate, such removal shall be subject to the conditions stated in the Code); and the Mortgagee
shall be entitled to hold, maintain, preserve and prepare the Collateral for sale, until disposed of,
or may propose to retain the Collateral subject to Mortgagor’s right of redemption in satisfaction
of the Mortgagor’s obligations as provided in the Code. The Mortgagee, without removal may

1628247v1
10

AR P S e AR S NG A ALY+ i ] £ b ] A b e iy 3 F



AL ) GRS AU K E TS e A

0603812090 Page: 11 of 23

UNOFFICIAL COPY

render the Collateral unusable and dispose of the Collateral on the Premises. The Mortgagee will
give Mortgagor at least five (5) business days notice of the time and place of any public sale
thereof or of the time after which any private sale or any other intended disposition thereof is
made. The requirements of reasonable notice shall be met if such notice is mailed, by registered
or certified mail or equivalent, postage prepaid, to the address of Mortgagor shown in the Section
herein titled “Notices” of this Mortgage at least five (5) business days before the time of the sale
or disposition. The Mortgagee may buy at any public sale, and if the Collateral is of a type
customarily sold in a recognized market or is of a type which is the subject of widely distributed
standard price quotations, Mortgagee may buy at private sale. Any such sale may be held as part
of and in conjunction with any foreclosure sale of the real estate comprised within the Premises,
the Collztersl and real estate to be sold as one lot if Mortgagee so elects. The net proceeds
realized upan-any such disposition, after deduction for the expenses or retaking, holding,
preparing for sale; selling or the like and the reasonable attorneys’ fees and legal expenses
incurred by Mortgagze, shall be applied against the Indebtedness. The Mortgagee will account to
the Mortgagor for aity surplus realized on such disposition.

(b)  The remedits o the Mortgagee hereunder are cumulative and the exercise of any
one or more of the remedies proyited for herein or under the Code shall not be construed as a
waiver of any of the other remeaies of the Mortgagee, including having the Collateral deemed
part of the realty upon any foreclosuie thereof so long as any part of the Indebtedness remains
unsatisfied.

(c) The terms and provisions contdicied in this Section shall, unless the context
otherwise requires, have the meanings and be corstraed as provided in the Code.

(d)  This Mortgage is intended to be a financing statement within the purview of the
Code with respect to the Collateral and the goods described at the beginning of this Mortgage,
which goods are or are to become fixtures relating to the Premisas, The addresses of the
Mortgagor (Debtor) and Mortgagee (Secured Party) are set forth in‘ibe Section herein titled
“Notices”. This Mortgage is to be filed for record with the Recorder of Deeds or other proper
office of the County or Counties where the Premises are located. The Mortgagor is the record
owner of the Premises.

Section 16. Restrictions on Transfer. It shall be an Event of Default hereunder if,
without the prior written consent of the Mortgagee, any one or more of the following shall occur:

(a)  If the Mortgagor shall create, effect or consent to or shall suffer or permit any
conveyance, sale, assignment, transfer, lien, pledge, mortgage, security interest or other
encumbrance or alienation of the Premises or any part thereof or interest therein, including the
equity of redemption and including the beneficial interest in a trustee mortgagor, excepting only
sales or other dispositions of Collateral (herein called “Obsolete Collateral”) no longer useful in
connection with the operation of the Premises, provided that prior to the sale or other disposition
thereof, such Obsolete Collateral has been replaced by Collateral, subject to the first and prior
lien hereof, of at least equal value and utility if such Collateral is deemed by Mortgagor to be
necessary for the use and operation of the Premises;
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11

et webcns ey e b S 4ot e

5 St A A



0603812090 Page: 12 of 23

UNOFFICIAL COPY

(b)  If the Mortgagor is a corporation, or if any corporation is a beneficiary of a trustee
mortgagor, then if any shareholder of such corporation shall create, effect or consent to or shall
suffer or permit any sale, assignment, transfer, lien, pledge, mortgage, security interest or other
encumbrance or alienation of any such shareholder’s shares in such corporation; provided that if
such corporation is a corporation whose stock is publicly traded on a national securities exchange
or on the “Over The Counter” market, then this Section shall be inapplicable;

(c)  If the Mortgagor is a partnership or joint venture, or if any beneficiary of a trustee
mortgagor is a partnership or joint venture, then if any partner or joint venturer in such
partnership cr joint venture shall create, effect or consent to or shall suffer or permit any sale,
assignment, ransfer, lien, pledge, mortgage, security interest or other encumbrance or alienation
of all or any pait-6f the partnership interest or joint venture interest, as the case may be, of such
partner or joint veraurer;

(dy  If the Marigagor is a limited Lability company, or if any limited liability company
is a beneficiary of a trusteemostgagor, then if any member in such limited liability company shall
create, effect or consent to or'shalisuffer or permit any sale, assignment, transfer, lien, pledge,
mortgage, security interest or other encumbrance or alienation of all or any part of the
membership interest of such member,

in each case whether any such conveyance, sale, assignmenlt, transfer, lien, pledge, mortgage,
security interest, encumbrance or alienation iseliected directly, indirectly, voluntarily or
involuntarily, by operation of law or otherwise; provided that the foregoing provisions of this
Section shall not apply to (1) liens securing the Indebiteurcss, (11) the lien of current taxes and
assessments not in default, (ii1) transfers of membership ‘nterests in Mortgagor to a trust whose
beneficiary shall be one or more of the children of one or mere of the trustees of the trusts which
are members of Mortgagor; and (iv) any transfers of the Premisce;-or part thereof, or interest
therein, or any beneficial interests, or shares of stock or partnerstiip; joint venture or membership
interests, as the case may be, in the Mortgagor or any beneficiary of a trustee mortgagor by or on
behalf of an owner thereof who is deceased or declared judicially incomtetent. to such owner’s
heirs, legatees, devisees, executors, administrators, estate, personal represeantat:ves and/or
committee. The provisions of this Section shall be operative with respect to, ane zhall be binding
upor, any persons who, in accordance with the terms hereof or otherwise shall acquive any part
of or interest in or encumbrance upon the Premises, or such beneficial interest in, sharcs of stock
of, or partnership or joint venture interest in, the Mortgagor or any beneficiary of a trustee
mortgagor.

Section 17, Events of Default. If one or more of the following events (herein cailed
“Events of Default™) shall occur:

(a)  The failure of Mortgagor to make any payment on the Indebtedness evidenced by
the Guaranty Agreement within ten (10) days of the date when due

1628247v1
12

A i e s i it e e Caeae B C e s e e e e e e e s s e i o s STy i rcnae Al



0603812090 Page: 13 of 23

UNOFFICIAL COPY

(b)  Ifany other default hereunder or under the Guaranty Agreement shall occur and
such default is not cured within thirty (30) days after written notice to Mortgagor; or

(c) If any other default under the Assignee Loan Documents shall occur and such
default is not cured within the applicable cure period; or

(d)  Ifadefauit under the Section herein titled “Restrictions on Transfer” shall occur
and be continuing without notice or period of grace of any kind; or

().  Ifany default shall exist under the provisions hercof regarding assignments of
rents and 1eases and such default is not cured within thirty (30) days after written notice to
Mortgagor; or

() [t the Premises shall be abandoned; or

(¢)  There chail occur any default or event of default, or any similar event, or any
event which requires the pierayment of borrowed money or the acceleration of the maturity
thereof, under the terms of any evidence of indebtedness or other agreement issued, assumed or
entered into by the Mortgagor, the Guarantor or any co-maker or guarantor of the Indebtedness or
under the terms of any indenture, agiecment or instrument under which any such evidence of
indebtedness or other agreement is issued; assumed, secured or guaranieed, owed to Mortgagee,
and such event shall continue beyond any applicable period of grace;

then the Mortgagee is hereby authorized and empowered, at its option, and without affecting the
lien hereby created or the priority of said lien or any right of the Mortgagee hereunder to declare,
without further notice, all Indebtedness to be immediate!y-<due and payable, whether or not such
default be thereafter remedied by the Mortgagor, and the Mortgagee may immediately proceed to
foreclose this Mortgage or to exercise any right, power or retiedy-vrovided by this Mortgage, the
Guaranty Agreement, the assignments or by law or in equity conferies.

Section 18. Possession by Mortgagee. When the Indebtedness shall become due,
whether by acceleration or otherwise, the Mortgagee, shall after filing a complaint, if applicable
law permits, have the right to enter into and upon the Premises and take possession thereof or to
appoint an agent or trustee for the collection of the rents, issues and profits of the Premises. The
net income, after allowing a reasonable fee for the collection thereof and for the management of
the Premises, may be applied to the payment of Taxes, insurance premiums and other charges
applicable to the Premises, or in reduction of the Indebtedness; and the rents, issues and profits of
and from the Premises are hereby specifically pledged to the payment of the Indebtedness.

Section 19. Environmental Assessment. When an Event of Default has occurred, and
Mortgagee reasonably believes that any violation of Environmental Laws (as defined in the
Environmental Indemnity Agreement of even date herewith between Mortgagor and Mortgagee)
with respect to the Premises may have occurred, or that any Contaminants (as defined in said
Eavironmental Indemnity Agreement) exist over, beneath, in or upon the Premises or have been
discharged, emitted, transported or releases from the Premises, Mortgagor shall, promptly upon
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written request of Mortgagee, obtain and deliver to Mortgagee, an environmental assessment of
the Premises by a qualified environmental or engineering firm.

Section 20. Foreclosure. When the Indebtedness, or any part thereof, shall become due,
whether by acceleration or otherwise, the Mortgagee shall have the right to foreclose the lien
hereof for such Indebtedness or part thereof. In any suit to foreclose the lien hereof, there shall
be allowed and included as additional Indebtedness in the decree of sale, all expenditures and
expenses which may be paid or incurred by or on behalf of the Mortgagee for reasonable
attorneys’ fees, appraiser’s fees, outlays for documentary and expert evidence, stenographer’s
charges, publication costs and costs (which may be estimated as to items to be expended after
entry of<Lie decree) of procuring all such abstracts of title, title searches and examinations, title
insurance policies and similar data and assurance with respect to title, as the Mortgagee may
deem reasonaliiy Decessary either to prosecute such suit or to evidence to bidders at sales which
may be had pursuint to such decree, the true conditions of the title to or the value of the
Premises. All expenditires and expenses of the nature mentioned in this Section, and such other
expenses and fees as may be incurred in the protection of the Premises and the maintenance of
the lien of this Mortgage, incivding the reasonable fees of any attorney employed by the
Mortgagee in any litigation or proceedings affecting this Mortgage, the Guaranty Agreement or
the Premises, including probate and-bankruptcy proceedings, or in preparation of the
commencement or defense of any prozeedings or threatened suit or proceeding, shall be so much
additional Indebtedness and shall be imei ediately due and payable by Mortgagor, with interest
thereon until paid.

Section 21. Receiver. Upon, or at any tine-after, the filing of a complaint to foreclose
this Mortgage, the Court in which such complaint 1s fiied may appoint a recetver of the Premises.
Such appointment may be made either before or after sals; without regard to solvency or
insolvency of the Mortgagor at the time of application for sich receiver, and without regard to
the then value of the Premises or whether the same shall be thep-cccupied as a homestead or not;
and the Mortgagee hereunder or any employee or agent thereof 12y b¢ appointed as such
receiver. Such receiver shall have the power to collect the rents, issues and profits of the
Premises during the pendency of such foreclosure suit and, in case of a-cale and deficiency,
during the full statutory period of redemption, if any, whether there be a rederiotion or not, as
well as during any further times when the Mortgagor, except for the intervention of such receiver,
would be entitled to collection of such rents, issues and profits and all other powdrs'which may
be necessary or are usual in such cases for the protection, possession, control, management and
operation of the Premises during the whole of said period. The court may, from time to time,
authorize the receiver to apply the net income from the Premises in his hands in payment in
whole or in part of:

(a)  The Indebtedness or the indebtedness secured by a decree foreclosing this
Mortgage, or any tax, special assessment, or other lien which may be or become superior to the

lien hereof or of such decree, provided such application is made prior to the foreclosure sale; or

(b)  The deficiency in case of a sale and deficiency.
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Section 22. Proceeds of Foreclosure Sale. The proceeds of any foreclosure sale of the
Premises shall be distributed and applied in the following order of priority: First, on account of
all costs and expenses incident to the foreclosure proceedings, including all such items as are
mentioned in the Section regarding foreclosure herein; Second, all other items which, under the
terms hereof, constitute Indebtedness additional to that evidenced by the Guaranty Agreement,
with interest on such items as herein provided; Third, to interest remaining unpaid upon the
Guaranty Agreement; Fourth, to the principal remaining unpaid upon the Guaranty Agreement;
and Fifth, any overage to the Mortgagor and its successors or assigns, as their rights may appear.

Section 23. Insurance Upon Foreclosure. In case of an insured loss after foreclosure
proceedings have been instituted, the proceeds of any insurance policy or policies, if not applied
in rebuilditig i restoring the buildings or improvements as aforesaid, shall be used to pay the
amount due 1it sC¢ordance with any decree of foreclosure that may be entered in any such
proceedings, and ‘h= balance, if any, shall be paid as the court may direct. In the case of
foreclosure of this Moztgage, the court, in its decree, may provide that the Mortgagee’s clause
attached to each of the casualty insurance policies may be cancelled and that the decree creditor
may cause a new loss clautercve attached to each of said casualty insurance policies making the
loss thereunder payable to said decige creditors; and any such foreclosure decree may further
provide that incase of one or more redemptions under said decree, pursuant to the statutes in such
case made and provided, then in every sich case, each and every successive redemptor may cause
the preceding loss clause attached to eaci casualty insurance policy to be cancelled and a new
loss clause to be attached thereto, making tke loss thereunder payable to such redemptor. In the
event of foreclosure sale, the Mortgagee is hergoy authorized, without the consent of the
Mortgagor, to assign any and all insurance polici¢s to. the purchaser at the sale, or to take such
other steps as the Mortgagee may deem advisable to cause the interest of such purchaser to be
protected by any of the said insurance policies withouf crzdit or allowance to Mortgagor for
prepaid premiums thereon.

Section 24. Waiver. Mortgagor waives the benefit of all laws now existing or that
hereafter may be enacted providing for (i) any appraisement before sale of any portion of the
premises, and (ii) in any way extending the time for the enforcement of he collection of the
Guaranty Agreement or the debt evidenced thereby or crealing or extending a period of
reinstatement or redemption from any sale made in collecting said debt. To the 1nil extent
Mortgagor may do so, Mortgagor agrees that Mortgagor will not at any time 1nsi<t upon, plead,
claim or take the benefit or advantage of any law now or hereafter in force providing lor any
appraisement, valuation, stay, extension, reinstatement or redemption, and Mortgagor, for
Mortgagor, Mortgagor’s heirs, devisees, representatives, successors and assigns, and for any and
all persons ever claiming any interest in the premises, to the extent permitted by law, hereby
waives and releases all rights of reinstatement, redemption, valuation, appraisement, stay of
execution, notice of election to mature or declare due the whole of the Indebtedness and
marshalling in the event of foreclosure of the liens hereby (and in the supplementary collateral)
created. If any law referred to in this Section and now 1n force, of which Mortgagor, Mortgagor’s
heirs, devisees, successors and assigns or other person may take advantage despite this Section,
shall hereafter be repealed or cease to be in force, such law shall not thereafter be deemed to
preclude the application of this Section. Mortgagor expressly waives and relinquishes any and
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all rights and remedies which Mortgagor may have or be able to assert by reason of the laws of
the State of Itlinois pertaining to the rights and remedies of sureties. Without limiting the
foregoing, but in addition thereto and in amplification thereof, the Mortgagor hereby expressly
waives any and all rights of reinstatement or redemption from sale under any order, judgment, or
decree of foreclosure of this Mortgage, on its own behalf and on behalf of each and every person,
excepting only decree or judgment creditors of the Mortgagor acquiring any interest in or title to
the premises subsequent to the date thereof, it being the intent hereof that any and all such rights
of redemption of the Mortgagor and all other persons are and shall be deemed to be hereby
waived to the full extent permitted by the provisions of Illinois law.

Section 25. Assignment of Rents and Leases. Without limiting the generality of any
other provisioss hereof, as additional security, Mortgagor hereby assigns to Mortgagee the rents,
issues and profits of the Premises, and upon the occurrence of any Event of Default Mortgagee
may receive and collzct said rents, issues and profits so long as such Event of Default shall exist
and during the pendéney of any foreclosure proceedings. As of the date of this Mortgage, as
additional security, Matgagor also hereby assigns to Mortgagee any and all other written and
oral leases whether now in'e¥istence or which may hereafter come into existence during the term
of this Mortgage, or any extensicirhereof, and the rents thereunder covering the Premises or any
portion thereof. The collection £ rents by Mortgagee pursuant to this Section shall in no way
waive the right of Mortgagee to forecioss this Mortgage in the event of any Event of Default, and
Mortgagee shall not be required to comricnice foreclosure proceedings prior to exercising its
rights to collect rents pursuant to this Sectiont. Notwithstanding the foregoing, until a notice in
writing is sent to Mortgagor stating that an Evertof Default or any event of condition that with
notice or passage of time or both might become ai Event of Default has occurred under the terms
and conditions of this Mortgage (a “Notice™), Mortgagor may receive, collect and enjoy the lease
payments, rents, income, and profits accruing from the Preiises, including the rents, income and
profits accruing from the any lease (the “Rents”). Mortgagee may, after service of a Notice,
receive and collect the Rents as they become due. Mortgage¢ mizy thereafter continue to receive
and collect all such Rents as long as such Event of Default shall exist-and during the pendency of
any foreclosure proceedings.

From and after the occurrence of an Event of Default, Mortgagor heret'y appoints
Mortgagee its true and lawful altorney, which appointment is irrevocable and¢ednled with an
interest, with full power of substitution and with full power for Mortgagee in its ¢wa name and
capacity or in the name and capacity of Mortgagor, from and after the service of a Motice (with or
without taking possession of the Premises), to demand, collect, receive, and give complete
acquittance for any and all Rents and at Mortgagee’s discretion (o file any claim or take any other
action or proceeding and make any settlement of any claims, either in its own name or in the
name of Mortgagor or otherwise, that Mortgagor may deem necessary or desirable in order to
collect or enforce the payment of the Rents. Lessees and tenants of the Premises, including, but
not limited to, the Guarantor, are hereby expressly authorized and directed to pay any and all
rents due Mortgagor to Mortgagee or such nominee as Mortgagee may designate in writing
delivered to and received by such lessees and tenants, who are expressly relieved of any and all
duty, liability or obligation to Mortgagor in respect of all payments so made.
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From and after the service of a Notice, Mortgagee is hereby vested with full power to use
all measures, legal and equitable, it may deem necessary or proper to enforce this assignment and
to collect the Rents, including without limitation the right of Mortgagee or its designee to enter
upon the Premises, or any part thereof, with or without process of law, take possession of all or
any part of the Premises and all personal property, fixtures, documents, books, records, papers,
and accounts of Mortgagor relating thereto, and exclude Mortgagor and its agents and servants
wholly therefrom. Mortgagor hereby grants full power and authority to Mortgagee to exercise all
rights, privileges, and powers herein granted to any and all times after service of a Notice,
without further notice to Mortgagor, with full power to use and apply all of the Rents to the
payment of the costs of managing and operating the Premises and of the Indebtedness in such
order as Mortgagee shall determine. Mortgagee shall be under no obligation to exercise or
prosecute ady of the rights or claims assigned to it hereunder or to perform or carry out any of the
obligations of ViGitgagor as landlord or as lessor, and does not assume any of the liabilities in
connection with o7 arising or growing out of the covenants and agreements of Mortgagor in the
leases or otherwise. ‘This assignment shall not place responsibility for the control, care,
management, or repair.<{ the Premises or parts thereof, upon Mortgagee, nor shall it make
Mortgagee liable for the performance of any of the terms and conditions of any of the leases, for
any waste of the Premises by lessco under any of the leases or any other person, for any
dangerous or defective condition-of the Premises, or for any negligence in the management,
upkeep, repair or control of the Prettises resulting in loss, injury, or death to any lessee, licensece,
employee, or stranger.

In the exercise of the powers herein granied to Mortgagee, no liability shall be asserted or
enforced against Mortgagee, all such liability beirg sxpressly waived and released by Mortgagor.

The assignment contained in this Section is giver 23 collateral security and the execution
and delivery hereof shall not in any way impair or diminish the bbligations of Mortgagor, nor
shall this assignment impose any obligation on Mortgagee to perform any provision of any
contract pertaining to the Premises, or any responsibility for the neti-rerformance thereof by
Mortgagor or any other person. The assignment under this Section 1€ given as a primary pledge
and assignment of the rights described herein and such assignment shail ‘not he deemed
secondary to the security interest and mortgage of Mortgagee in the Premices. /Mortgagee shall
have the right to exercise any rights under this Section before, together with, or aiter exercising
any other rights under this Mortgage. Nothing herein contained shall be deemed 0 ¢bligate
Mortgagee to perform or discharge any obligation, duty, or liability of Mortgagor utidcr this
assignment, and Mortgagor shall and does hereby indemnify and hold Mortgagee harmless from
any and all costs (including without limitation reasonable attorneys’ fees, legal costs and
expenses, and reasonable time charges of attorneys who may be employees of Mortgagee
whether in or out of court, in original or appellate proceedings or in bankruptcy), liability, loss, or
damage which Mortgagee may or might incur by reason of this assignment; and any and all such
costs, liability, loss, or damage incurred by Mortgagee (whether successful or not), shall be the
Indebtedness hereby secured, and Mortgagor shall reimburse Mortgagee therefor on demand,
together with interest thereon until paid.
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Section 26. Mortgagee in Possession. Nothing herein contained shall be construed as
constituting the Mortgagee a mortgagee in possession in the absence of the actual taking of
possession of the Premises.

Section 27. Further Assurances. The Mortgagor will do, execute, acknowledge and
deliver all and every further acts, deeds, conveyances, transfers and assurances necessary or
proper, in the sole judgment of the Mortgagee, for the better assuring, conveying, morigaging,
assigning and confirming unto the Mortgagee all property mortgaged hereby or property intended
50 to be; whether now owned by Mortgagor or hereafter acquired.

Section 28. Mortgagor’s Successors. In the event that the ownership of the Premises
becomes vestad, in a person or persons other than the Mortgagor, the Mortgagee may, without
notice to the Mottzagor, deal with such successor or successors in interest of the Mortgagor with
reference to this Mostgage and the Indebtedness in the same manner as with the Mortgagor. The
Mortgagor will give immediate written notice to the Mortgagee of any conveyance, transfer or
change of ownership ef the Premises, but nothing in this Section shall vary or negate the
provisions of the Section hercj«entitled “Restrictions on Transfer”.

Section 29. Rights Cumulsiive. Each right, power and remedy herein conferred upon
the Morigagee is cumulative and in 4cdition to every other right, power or remedy, express or
implied, given now or hereafter existing; at law or in equity, and each and every right, power and
remedy herein set forth or otherwise so exisiingimay be exercised from time to time as often and
in such order as may be deemed expedient to the Mortgagee and the exercise or the beginning of
the exercise of one right, power or remedy shall rot.be a waiver of the right to exercise at the
same time or thereafter any other right, power or reinedy: and no delay or omission of the
Mortgagee in the exercise of any right, power or remedy 2ccruing hereunder or arising otherwise
shall impair any such right, power or remedy, or be construid to be a waiver of any default or
acquiescence therein.

Section 30. Successors and Assigns. This Mortgage and ¢zch and every covenant,
agreement and other provision hereof shall be binding upon the Mortgagor and its successors and
assigns (including, without limitation, each and every record owner from tme to time of the
Premises or any other person having an interest therein), and shall inure to the benefit of the
Mortgagee and its successors and assigns. Wherever herein the Mortgagee is refirred to, such
reference shall be deemed to include the holder from time to time of the Indebtedncss, whether so
expressed or not; and each such from-time-to-time holder of the Indebtedness, whether so
expressed or not, shall have and enjoy all of the rights, privileges, powers, options and benefits
afforded hereby and hereunder, and may enforce all and every of the terms and provisions hereof,
as fully and to the same extent and with the same effect as if such from-time-to-time holder were
herein by name specifically granted such rights, privileges, powers, options and benefits and was
herein by name designated the Mortgagee.

Section 31. Business Purpose Statement. The undersigned Mortgagor represents and
agrees that the loans secured by this Mortgage is a business loan within the purview of the laws

and regulations of the State of Illinois and of the United States and is transacted solely for the
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business purpose of the Mortgagor (or, if the Mortgagor is a Trust, then of the beneficiaries of the
Mortgagor) and for its or their investment or profit, as contemplated by such laws and
regulations.

Section 32. Provisions Severable. The unenforceability or invalidity of any provision
or provisions hereof shall not render any other provision or provisions herein contained
unenforceable or invalid.

Section 33. Waiver of Defense. No action for the enforcement of the Tien or any
provision hereof shall be subject to any defense which would not be good and valid to the party
interposingthe same in an action at law upon the Guaranty Agreement.

Section 34 Time of the Essence. Time is of the essence of the Guaranty Agreement,
this Mortgage, the assignments and any other document evidencing or securing the Indebtedness.

Section 35 Netces. All notices, requests, demands, directions and other
communications {collectively “otices") under the provisions of this Morigage shall be given as
provided in the Guaranty Agreerient.

Section 36. Captions and Fronowns. The captions and headings of the various Sections
of this Mortgage are for convenience oriy, and are not to be construed as confining or limiting in
any way the scope or intent of the provisions hereof. Whenever the context requires or permits,
the singular shall include the plural, the plural shell include the singular and the masculine,
feminine and neuter shall be freely interchangeabie

Section 37. Option to Subordinate. At the option of the Mortgagee, this Mortgage
shall become subject and subordinate in whole or in part (bt not with respect to priority of
entitlement to insurance proceeds or any award in condemnatisp}to any and all leases of all or
any part of the Premises upon the execution by Mortgagee and recording thereof, at any time
hereafter, in the Office of the Recorder of Deeds or other proper ofti e, 1n and for the county or
counties wherein the Premises are situated, of a unilateral declaration 1o 'that effect.

Section 38. Applicable Law/Waiver of Jury. The provisions of this Minitgage shall be
governed by the laws of the State of Illinois and the United States and shall be briding upoen
Mortgagor, its successors and assigns and shall inure to the benefit of the Mortgagee, its
successors and assigns. MORTGAGOR WAIVES ALL RIGHT TO TRIAL BY JURY IN ANY
ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS OR REMEDIES
HEREUNDER.

Section 39. Compliance With Illinois Law. In the event that any provision in this
Mortgage shall be inconsistent with any provision of the Illinois Compiled Statutes, as amended
(herein called the “ILCS™), the provisions of the ICS shall take precedence over the provisions of
this Mortgage, but shall not invalidate or render unenforceable any other provisions of this
Mortgage that can be construed in a manner consistent with the ILCS. Furthermore, if any
provision of this Mortgage shall grant to Mortgagee any rights or remedies upen default of
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Mortgagor which are more limited than the rights that would otherwise be vested in Mortgagee
under the ILCS in the absence of said provisions, Mortgagee shall be vested with the rights
granted in the ILCS to the full extent permitted by law. Without limiting the generality of the
foregoing, all expenses incurred by Mortgagee to the extent reimbursable under the ILCS,
whether incurred before or after any decree or judgment of foreclosure, and whether enumerated
in this Mortgage, shall be added to the Indebtedness secured by this Mortgage or by the judgment
of foreclosure.

162824 7v1
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IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage, Security Agreement
and Assignment of Rents and Leases to be duly signed, scaled and delivered the day and year

first above written.

MORTGAGOR:

DENNIS PROSPERI

,
S

kY

By:

Name: ~ DFEAA /5 AR5 A
Title: Execunve J. [

1628247v1 71

e ARt A s e



0603812090 Page: 22 of 23

UNOFFICIAL COPY

STATE OF ILLINOIS )
) SS

COUNTY OF mCMEE, )

L m‘QM 5\ U %X 64 , a Notary Public, in and for the County and State
aforesaid, DO HEREBY CERTIFY THAT R s oot , and
personally known to me to be the same person whose name is subscribed to the foregeing
instrument, appeared before me this day in person and acknowledged that as such manager he
signed and delivered the said instrument, as his free and voluntary act and as the free and
voluntary act of said , for the uses and purposes therein set forth.

IVEN under my hand and official notarial seal this [ day of

[ oo (o , 2006.
J
.
T o Rudo e
Notary Public
" OFFICIAL SEAL $
DIANELWALTEG%SLUNO!S ?
RY PUBLIC - STATE OF |
NOM?COWISSIONEXNRES:OTQP?E 1

P s

il
WY
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EXHIBIT A

LEGAL DESCRIPTION

LOT 28 IN HUNTER’S RIDGE SUBDIVISION, BEING A SUBDIVISION OF PARTS OF
THE WEST 2 OF THE SOUTHEAST % AND THE EAST . OF THE SOUTHWEST % OF
SECTION 26, TOWNSHIP 42 NORTH, RANGE 9, EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINQIS.

Permanent Tax No.: 01-26-404-008-0000

Commonly knowii as. 21 Polo Drive
South Barrington, Illinois 60010

1628247v1
23

e et b i B s B e



