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CONSTRLCTION MORTGAGE

Made February 21,2306

The maximum principal amount of this Mortgage excluding protective advances is

$2,295,000.00.

By CityEscape Garden & Design LL.C whose address is 3022 West Lake Street. Chicago, IL 60612
(collectively, if more than one, "Morigagor and NATIONAL CITY BANK OF THE MIDWEST,
FORMERLY KNOWN AS NATIONAL CITY £ANK OF MICHIGAN/ILLINOIS for itself and as agent for
National City Bank, whose address is Cne. isorth Franklin, Suite 3600, Chicago, IL, 60606
("Mortgagee"). Mortgagor is justly indebted to Mortnagee in the principal sum of Two Million Two
Hundred Ninety Five Thousand and 00/100 dollars 1$7,285,000.00) evidenced by a certain promissory
note of even date herewith (the "Note") whereby the obliour-nromises to pay the Note, interest, at the rate
provided in the Note and late charges and prepayment preruiins, if any, all of which sums, if not sconer
paid, are due and payable on November 21, 2006, togetaer with all renewals of extensions of,
modifications of, refinancings of, consolidations of, and substiGtions for the promissory notes or
agreements.

FOR VALUE RECEIVED, the Mortgagor mortgages and warranis to Mortgagee the real estate
located in the City of Chicago, County of Cook, State of lllincis, descrived on Exhibit “A” attached
hereto, together with the easements, improvements, hereditaments, and apg urtenances, now or hereafter
belonging thereto, and the rents, income and profits therefrom and all fixtures.row or hereafter attached
to or used in connection therewith, and all equipment, building materials, machiiery, engines, boilers,
elevators, and plumbing, electrical, heating, air conditioning, ventilating and mechaical aquipment and
all of which equipment and personal property of every kind and nature, now or hereafter 'orated thereon
(all of which equipment and personal property being collectively termed the "Equipment*) and.deemed to
be fixtures and a part of the realty, all the foregoing being collectively referred to herein as the
"Premises".

This Mortgage secures an obligation for the construction of *. on real estate described on Exhibit
‘A" and constitutes a construction mortgage and security agreement,

TO SECURE the payment of said principal sum of money and said interest and late charges and
prepayment premiums in accordance with the terms, provisions and limitations of this Mortgage and the
Note, and all extensions, modifications and renewals thereof, and for the purpose of further securing the
payment of any and all sums, indebtedness and liabilities of any and every kind now or hereafter owing
and to become due from the Mortgagor to the Mortgagee or to the holder or assignee of the Note or this
Mortgage or under any other instrument, obligations, contracts or agreements, or dealings of any and
every kind now or hereafter existing or entered into between the Mortgagor and the Mortgagee or
otherwise and whether direct, indirect, primary, secandary, fixed or contingent, together with interest and
charges as provided in the Note and in any other agreements obligations and liabilities of Mortgagor to
National City Bank, an affiliate of Bank, whether absolute or contingent, whether now existing or hereafter
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created, arising, evidenced or acquired (including all renewals, extensions and modifications thereof and
substituticas-therefor) under (i) any agreement, device or arrangement designed to protect Mortgagor
from fluctuations-of interest rates, exchange rates or forward rates, including, but not limited to, dollar-
denominated or<imes-currency exchange agreements, forward currency exchange agreements, interest
rate caps, collais-orfloors, forward rate currency or interest rate options, puts, warrants, swaps,
swaptions, U.S, Treasury locks and U.S. Treasury options, (i) any other interest rate hedging
transactions, such as, bul not fimited to, managing the Mortgagor's interest rate risk associated with any
pending or potential capital market transactions such as fixed rate bond issues and (iii} any and all
cancellations, buybacks, reversa's.ierminations or assignments of any of the foregoing by and between
the parties herein, and including all rresent and future indebtedness incurred or arising by reason of a
guaranty to Mortgagee by Mortgagcr of present or future indebtedness or obligations of third parties to
Mortgagee, and of present and future incebtedness originally owing by Mortgagor to third parties and
assigned by said third parties to Mortgzge:.-and any and all renewals or extensions of any of the
foregoing (hereinafter collectively with the Nise called the "Indebtedness"”), and further to secure the
prompt and faithful performance and observarie by the Mortgagor of all the terms, undertakings,
covenants and conditions by the Mortgagor to be “art. observed or performed under or according to any
and all instruments, obligations, contracts or agreements <ntered into or to be entered in the future between
the Mortgagor and the Mortgagee. The Indebtedness inciudas all obligations and indebtedness, whether
now existing or hereafter arising pursvant to a Constructic:i Loan Agreement of even date herewith
between Mortgagor and Mortgagee (the "Loan Agreement”Y tiie terms of which are incorporated by
reference herein in their entirety. "Loan Documents” as used horein means the Note, the Loan
Agreement, any documents executed in connection with the Loan Agreement, any agreement securing or
guarantying the Indebtedness and any document executed in connectiGn with any of the foregoing.

Mortgagor hereby covenants, wamrants and agrees as follows:

To pay the sum of money mentioned in the Note, and the interest thereon, and to also pay or cause
to be paid, the Indebtedness at the time and in the manner described therein

2. If required by Mortgagee, to make monthly deposits with Mortgagee, in a ncn-iiterest bearing
account, at the same times as installments of principal and interest are payable, of 2-sum equal to
one-twelfth (1/12) of the estimated yearly taxes and assessments levied or to be levied 2gainst the
Premises and insurance premiums, all as estimated by Mortgagee, but with an initial payment into
escrow which initial payment, together with such subsequent monthly payments, will be sufficient to
pay such estimated taxes and assessments and insurance premiums as and when they become
due and payable. Such deposits shall be applied by Mortgagee to the payment of such taxes and
assessments and insurance premiums when due. Any insufficiency of such account to pay such
taxes, assessments and insurance premiums when due shail be payable by Mortgagor on demand.
Upon any default under this mortgage, Mortgagee may apply any funds in said account to any
obligation then due under this mortgage. The enforceability of the covenants relating to taxes,
assessments and insurance premiums herein otherwise provided will not be affected except insofar
as the obligations thereunder shall have been actually met by compliance with the terms of this
paragraph. Mortgagee may at any time hereafter at its option waive, and after such waiver
reinstate, any or all of the provisions of this paragraph with respect to the making of monthly
deposits for estimated yearly taxes, assessments and insurance premiums by notifying Mortgagor
in writing of such waiver or reinstatement. While any such waiver is in effect, Mortgagor will pay
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taxes.-assessments and insurance premiums for which monthly deposits have been waived as
elsewine.e provided in this mortgage.

3. So long 2= any part of the Indebtedness shall be unpaid: To remove from said premises all
statutory lien-claims; to protect the title and possession of said real estate; and to pay when the
same shall bocome due and before any interest or penalty for nonpayment attaches thereto, allf
taxes and assessnients, general and special, now existing, or hereafter levied or assessed, upon
said real estate or Hie'interest therein created by this mortgage, or which by the laws of Illinois may
be levied or assesced against said Mortgagee or its mortgage interest in said land, or the
Indebtedness or upon (this.imorgage, and deliver to the Mortgagee satisfactory evidence of
payment thereof.

4. To abstain from the commission of waste on the Premises and to keep the buildings thereon and
equipment in good repair, and premptly comply with all statutes, ordinances, regulations and
requirements of all departments of gove rrment, affecting the Premises. Subject to the provisions of
paragraphs 5 and 18, the Mortgagor wiii promptly repair, restore, replace or rebuild any part of the
Premises now or hereafter subject to lien of this mortgage which may be damaged or destroyed by
any casualty whatsoever or which may be a¥actad by any proceeding of the character referred to in
paragraph 9. The Mortgagor will not initiate,-join in or consent to any change in any private
restrictive covenant, zoning ordinance, or other pukiiz-ar private restrictions, limiting the uses which
may be made of the Premises or any part thereof.

5. To keep the buildings, improvements and any which meiereafter be erected upon the Premises
and the Equipment insured against loss or damage by fire 2/id such other hazards or risks as may
be required by said Mortgagee in such amount or amounts &= mav be required by said Mortgagee
but not less than 100% of the full insurable value, with such insur=nce company or companies as
the said Mortgagee, its successor or assigns, may approve, and !6 celiver to said Mortgagee, as
additional security hereto, the policies of such insurance and of any anditional insurance which
shall be taken out upon such buildings and the Equipment while any part )f the Indebtedness shall
remain unpaid, having attached to said policies such mortgage indennity clauses as said
Mortgagee shall direct. Renewals of such policies shall be so delivered at igast *an days before
any such insurance shalt expire. All such insurance carried shall be satisfactory to Mortgagee.
Each policy evidencing such insurance shall be in a form and substance acceptable to Mortgagee,
and name the Mortgagee as "mortgagee" under a standard loss-payable clause and with respect to
the Equipment shall contain a separate lender's loss-payable clause insuring the Bank's security
interest in the Equipment regardless of any act or neglect of the Mortgagor. Each such policy shail
provide that at least ten (10} day's prior written notice of any cancellation of, or any material change
in, such insurance shall be given Mortgagee by the insurer. Any sum which may become due
under any such policy may be applied by Mortgagee, at its option, either to reduce the
Indebtedness or to repair or replace the improvements covered by said policy. In the event of any
loss or damage to the Premises, Mortgagor will give immediate notice thereof to Mortgagee, and
Morigagee shall have the right to make proof of such loss or damage, if Mortgagor does not
promptly do so. All proceeds payabie under any such insurance policy, whether or not endorsed
payable to Mortgagee, shall be payable directly to Mortgagee, and the Mortgagee is authorized to
seftle, adjust or compromise any claims for loss or damage under any such policy. Mortgagee may
procure and substitute for any and all of the insurance so held as aforesaid, such other policy or
poiicies of insurance, in like amount, as it may determine, provided Mortgagor fails to replace any
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such insurance within ten days after being notified that the insuring company is no longer approved
by Micrtyagee. In case of sale under foreclosure hereof, all such insurance shall thenceforth, and
untit the"period of redemption shall expire, be made payable to the purchaser at sale; and in such
event said MMorigagee is hereby authorized to collect the uneamed premium on any such policy as
it may caus=.in-be canceled and apply such premium towards the payment of premium on any
such new insurancs so payable to the holder of such certificate. Bank may act as Borrower's
attorney-in-fact in ~otaining, adjusting, settiing and cancelling such insurance and endorsing any
drafts.

6.  In case Mortgagor shall heylect or refuse to keep the Premises in good repair and condition, to pay
promptly when due all taxes and.assessments, as aforesaid, or to remove any statutory liens on the
Premises, or to keep the builiings, the Equipment and improvements insured, as aforesaid, and
deliver the policy or policies of insuriance, or the renawals thereof, to Mortgagee, as aforesaid, then
Mortgagee may, if it shall so elec’, rake repairs, pay such taxes and assessments, with the
accrued interest, penalties, officer's fec:,-and expenses thereon, redeem the Premises which may
be sold or forfeited for taxes or assessments, with the accrued interest, penalties, officer's fees, and
expenses thereon, purchase any tax title-theraon, remove any tax titte thereon, remove any
statutory liens and prosecute or defend any suits.in relation thereto, insure and keep insured said
buildings in the sum, as aforesaid, or for any less s0r3.and for such time, as Mortgagee may deem
proper. Any sums which may be so paid out by Morio4aee, and all sums paid out for substituted
insurance, as aforesaid, including the costs, expenses ane attorney's fees paid in any suit affecting
the Premises, when necessary to protect the lien hereof, sh4il t=ar interest from the dates of such
payments at a rate equal to the highest rate due and payable under the Note, shall be paid by
Mortgagor to Mortgagee upon demand and shall be deemed = part of the Indebtedness, and
recoverable as such in all respects. Any such liens, claims, taxds assessments, or tax title so
purchased, paid, or redeemed by said Mortgagee shall, as between the-parties hereto and their
successors in interest, be deemed valid, so that in no event shall the ¢ cessity or validity of any
such payments be disputed.

7. The Mortgagor's failure to pay any insurance premium upon policies coveringary %f the Premises
or failure to pay any taxes or assessments, or both, assessed against the Prémises, or any
installiments thereof, before any interest or penalty for nonpayment attaches thereto, sha!! constitute
waste as provided in M.C.L. 600.2927 as amended; and the Mortgagor agrees to and hereby does
consent to the appointment of a receiver under said statute, with such powers as the court making
such appointment shall confer, should the Mortgagee elect to resort to its remedies thereunder.
Payment by the Mortgagee for and on behalf of the Mortgagor of any such delinquent tax,
assessment or insurance premium, properly payable by Mortgagor under the terms of this
mortgage, shall not cure the default herein described nor shall it in any manner impair the
Mortgagee's right to the appointment of a receiver on account thereof.

8. As additional security for payment of the Indebtedness, interest thereon, insurance premiums,
taxes and assessments, at the time and in the manner herein agreed, and for the performance of
the covenants and agreements herein contained, the Mortgagor hereby assigns to Mortgagee, the
rights, issues and profits of the Premises, and in the event of a default in the terms, conditions,
covenants or promises contained in this mortgage or in the Note, Mortgagee may receive and
collect said rents, issues and profits so long as such default shall exist and during the pendency of
any foreclosure proceedings and during any redemption period; provided, however, that Morigagee
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as a rasult of the receipt and collection of such rents, issues, and profits shall not be deemed an
ownar.n. operator of the Premises as may be defined in any state or federal environmental law or
regulation -As additional security, Mortgagor hereby assigns to Mortgagee all written or oral leases,
whether now-in existence or which may hereafter come into existence during the term of this
mortgage, “tr-2ny extension hereof, and the rents thereunder, covering the Premises. The
collection of rents Ly Mortgagee shall in no way waive the right of the Mortgagee to foreclose this
martgage in the even of said default or defaults. This assignment of rents shall run with the land
and be good and v2l.d as against the Mortgagor herein, or those claiming by, under or through the
Mortgagor, from the dat o the recording of this instrument. In the event of a sale on foreclosure
which shall result in a deficiency, this assignment shall stand as security during the redemption
period, for the payment of such deiiciency.

The Mortgagor will not assign the whofe or any part of the rents, income or profits arising from the
premises without written consent of the: Mortgagee. So long as no event of default has occurred,
Mortgagor may, as trustee for the use aid benefit of Mortgagee, collect, receive and accept the
rents as they become due and payable (bv’in'no event for more than two (2) months in advance);
provided, however, that if the rents exceea the payments due under the Note, the Mortgagor may
use such excess, first, for the operation and be:#fit of the Premises and, second, for the general
benefit of the Mortgagor. Upon the occurrence of zn-avent of default Mortgagee may, at its option,
remove the Mortgagor as trustee for the collection 0¢ the rents and appoint any other person
including, but not limited to, itseif as a substitute trustee io-collect, receive, accept and use all such
rents in payment of the obligations secured hereby, in suck oider as Mortgagee shall elect in its
sole and absolute discretion, whether or not Mortgagee takas possession of the Premises.
Mortgagor hereby directs each of the respective tenants under t'ie ‘eases, and any rental agent, to
pay to Mortgagee all such rents, as may now be due or shall hereafte; become due, upon demand
for payment thereof by Mortgagee without any obligation on the part of any such tenant or rental
agent to determine whether or not an event of defauit has in fact octrrred. Upon an event of
defauit, the permission hereby given to Mortgagor to collect, receive and acc apt such rents as
trustee shall terminate and such permission shall not be reinstated upon a-cie of the event of
default without Mortgagee's specific written consent. Further, upon the everi of a default,
Mortgagor shall immediately turn over to Morigagee all rents in the actual ar sonstructive
possession of Mortgagor, its affiliates, contractors, or its agents, together with air.accounting
thereof. Exercise of Mortgagee's rights under this paragraph, and the application of any such rents
to the obligations secured hereby, shall not cure or waive any default or notice of default hereunder
or invalidate any act done pursuant hereto, but shall be cumulative and in addition to all other rights
and remedies of Mortgagee.

9. Notwithstanding any taking by eminent domain, or injury to or decrease in value of the Premises by
any public or quasi-public authority, the Mortgagor shall continue to pay interest on the entire
principal sum secured by this Mortgage until any such award or payment shall have been actually
received by the Mortgagee and no reduction of principal shail be deemed to take effect until such
receipt. Any such award or payment may, at the option of the Mortgagee, be retained and applied
by the Mortgagee, toward payment of the Indebtedness. If prior to any receipt by the Mortgagee of
such award or payment, the Premises shall have been sold on foreclosure of this mortgage, the
Mortgagee shall have the right to receive such award or payment to the extent of any deficiency
found to be due upon such sale, with iegal interest thereon, whether or not such deficiency
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judgment on this mortgage shall have been sought or recovered or denied, and of the reasonable
coursel./ees, costs and disbursements incurred by the Mortgagee in connection with the collection
of such-award or payment. The Mortgagee is hereby appointed attorney-in-fact for the foregoing
purpose ard-as such is duly authorized and empowered to receive, receipt for, discharge and
satisfy any suse-award in judgment, whether joint or several, on behalf of the Mortgagor, which said
receipt, discharge and satisfaction shall be legally effective and binding as if given directly by the
Mortgagor, providey, however, that nothing herein contained shall deprive the Mortgagor of the
right to contest eithei"ine necessity of any such condemnation or the value placed on the Premises
therein.

10. The entire Indebtedness, togethar with interest thereon, shall become due and payable, and this
mortgage subject to foreclosure at the option of the Mortgagee without notice except as may be
otherwise provided herein:

(@) after default in the pzyment when due {(whether by acceleration or otherwise), of
any installment of principal ot 4 iiterest on the Note or on the Indebtedness; or
(b) upon default in the obser/anize or performance of any covenant or agreement of

the Mortgagor in this mortgage or.if Mortgagor shall default in the due performance or
observance of any obligation under tha Loan Documents or any other morigage, note,
security agreement, loan agreement, le2se; bledge agreement, assignment, security or
other agreement, instrument or documen! *ieretofore or hereafter executed by the
Mortgagor and delivered to the Mortgagee; or

(¢} upon the election by the Mortgagee to arceivrate the maturity of said principal
sum pursuant to the provisions of the Note, this mortgage or any of the Loan Documents:
or

(d) if Mortgagor (or, if Mortgagor is more than one person, any of such persons) or

any guarantor of the Indebtedness shall die, dissolve, becoma insolvent, or make an
assignment for the benefit of its creditors; or

)] if any guaranty that now or hereafter secures payment o peiformance of all or
any part of the indebtedness shall be terminated or limited, for any reason, without the
prior written consent of the Mortgagee; or

(f if a voluntary, or involuntary case in bankruptcy or receivershiz. shall be
commenced by or against Mortgagor (or if Mortgagor is more than one person, any of
such persons) or any guarantor of any of the Indebtedness, then the entire Indebtedness
shall automatically become immediately due and payable, without notice or demand.

(g) Upon default in the observance or performance of any of the provisions of
Section 23 of this Mortgage, or if any warranty, representation or statement made or
fumished to the Mortgagee by or on behalf of the Mortgagor, in connection with the
environmental condition of the Premises or to induce the Mortgagee to make a loan to the
Mortgagor, proves to have been false in any material respect, or if any environmental
condition occurs subsequent to the date of this Mortgage.

Further, upon occurrence of any default described above, any agreement between the
Mortgagor and the Mortgagee conceming release of any portion of the Premises or the
consideration to be paid or payable for such release shall be null, void and of no further
effect.
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11. The Martgagee and any persons authorized by the Mortgagee shall have the right from time to time
to 2ppreise or to cause the Mortgagor to appraise the Premises and to enter and inspect the
Premises 2t reasonable times, should it so request.

12.  That the Murfaagee shall have the right from time to time to sue for any sums whether interest,
damages fur failure to pay principal or any instaliment thereof, taxes, installments of principal, or
any other sumz.ieguired to be paid under the terms of this mortgage, as the same become due,
without regard to vinuther or not the principal sum secured or any other sums secured by this
mortgage shall be e and without prejudice to the right of the Mortgagee thereafter to bring an
action of foreclosure, orany cther action, for a default or defaults by the Mortgagor existing at the
time such earlier action was commenced.

13.  Mortgagee shall have all righte and remedies provided for in this mortgage and otherwise permitted
by law. In addition, upon occurrerice of a default by Mortgagor under the terms of this morigage or
the note, Mortgagee shall have the righ', and is hereby authorized:

{a) To the extent permiticd-by law, to collect and receive all rents, profits, and other
amounts that are due or shall hersaricr become due under the terms of any leases, land
contracts, or other agreements, ncw or hereafter in effect, by which Mortgagor is or shall
be leasing or selling the Premises or'anv interest therein, and to exercise any other right
or remedy of Mortgagor under any such leas2 land contract or other agreement, provided,
that Mortgagee shall have no obligation to mzki any demand or inquiry as to the nature or
sufficiency of any payment received or to preset-or file any claim or take any other action
to collect or enforce the payment of any amounis i> which Mortgagee may become
entitled hereunder, nor shall Morigagee be liable for 2y of the Mortgagor's cbligations
under any such lease, land contract, or other agreemen’;
() To obtain or update abstracts of fitle, title -sexrches, title insurance and
environmental reports, audits and investigations with respect o the Premises and all sums
expended therefor shall be part of the Indebtedness and shall bear interest at the highest
rate set forth in the Note:
{c) To foreclose this mortgage by action pursuant to applicable law; and
(d) Ta sell, release and convey the Premises at public sale, and to e<e<ute and deliver
to the purchasers at such sale good and sufficient deeds of conveyance, rerdering any
surplus funds, after payment of the Indebtedness in full and the expenses of such sale,
including attorneys' fees as provided by law, to Mortgagor, all in accordance with 735 ILCS
5/15-1512, as the same may be amended from time to time, and any similar statutory
provisions which may hereafter be enacted in addition thereto or in substitution therefor. In
the event of public sale, the Premises, at the option of Mortgagee, may be sold in one
parcel.
All rights and remedies of Mortgagee under this Mortgage, whether or not exercisable only on
default, shall be cumulative and may be exercised from time to time, and no delay by Mortgagee in
the exercise of any right or remedy shall operate as a waiver thereof, and no single or partial
exercise of any right or remedy shall preciude other or further exercise thereof or the exercise of
any other right or remedy, except to the extent otherwise provided by law. In this mortgage,
"maturity” means such time as the Indebtedness shall be or shall become due and payable,
whether by the terms of the instruments or pursuant to Paragraph 10 hereof or otherwise.
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That ip.case of any sale under this mortgage, by virtue of judicial proceedings or otherwise, the
Preruzes may be sold in one parcel and as an entirety or in such parcels, or portions thereof,
manner-or.arder as the Mortgagee in its sole discretion may elect.

Mortgagor.e. ~ny other person hereafter obtaining a mortgage or lien upon, or any other interest in the
Premises, rzleusas and waives all rights under and by virtue of the Homestead Exemption Laws of the
State of lllinois anJ waives with respect to any foreclosure of this Mortgage, (i} any right to marshalling
of the Premises and-ariy right to require a minimum bid or “upset’ price, and (ii} the benefit of any stay,
extension, exemptior.-or moratorium laws, now existing or hereafter enacted, and (iif) any right to
reinstatement or redemption’ provided by any law now existing or hereafter enacted.

If the ownership of the Preinises. or any part thereof, becomes vested in a person other than the
Mortgagor, the Mortgagee ma deul with such successor or successors in interest with reference to
this mortgage, and the debt hereby secured, in the same manner as with the Mortgagor, without in
any manner vitiating or discharging the Mortgagor's liability hereunder or upon the debt hereby
secured. The Mortgagor shall at ail tries continue primarily liable on the Indebtedness until this
mortgage is fully discharged or Mortgagor-is formally released by an instrument in writing duly
executed by the Mortgagee.

Mortgagor(s) jointly and severaly understand, ag:ez and expressly consent, that Mortgagee hereby
reserves and shall have the optional right to dariar= all sums secured by this mortgage to be
immediately due and payable, in the event the Mortgago: without Mortgagee's prior written consent,
grants any other mortgage, lien or encumbrance upon the-Premises or sells, transfers, assigns, or
conveys any interest in the morigaged Premises, exclusive of and excepting any sale, transfer or
conveyance (a) by and to any initial Mortgagor, or (b} by testarientary device, inheritance or by
operation of law upon the death of a joint tenant or a tenant by ire entirety; Mortgagee’s option to
accelerate in any such cases may be exercised by the written notice *iereof to any one or more of
the Mortgagors or to any one or more of the parties to whom such maortg2ge, lien or encumbrance
was granted or interest was sold, transferred, assigned or conveyed, at 2ny time within thirty (30)
days after Mortgagee has received actual notice of the mortgage, lien or encumirance or the sale,
transfer, assignment or conveyance; and no one waiver by the Mortgagee szt stop or bar an
exercise of such optional right to accelerate by the Mortgagee upon any subsequznt mortgage, lien
or encumbrance or the sale or sales, assignment or assignments, transfer or transfers or
conveyance or conveyances.

In the event of a payment to Mortgagee, pursuant to the provisions hereof, of any rents or profits, or
any proceeds of insurance or of proceeds of any condemnation or eminent domain award, or
proceeds from any sale of the Premises at foreclosure, Mortgagee shall have the right to apply
such rents or profits or proceeds, in such amounts and in proportions as Mortgagee shall, in its sole
discretion, determine, to the full or partial satisfaction of any or all of the Indebtedness and
obligations of Mortgagor's secured hereby, including any contingent or secondary obligations,
whether or not the same shall then be due and payable by the primary obligor.

Mortgagor warrants that it owns all Equipment used in the maintenance and operation of any
building on the Premises, free and clear of any and all liens, security interest, or both, except for the
security interest and lien granted by this mortigage. Mortgagor further warrants that, as to all
Equipment hereafter brought on the Premises to be used in the operation and maintenance of any
building on the Premises, it will own all such Equipment at the time such Equipment is brought on
the Premises and thereafter free and clear of any and all liens or security interests, or both, except
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for the lien and security interest granted by this mortgage. Mortgagor further warrants that it has
the right .0 convey a security interest in such property to the Mortgagee.

Mortgagor agrees as follows: (a) That, upon default hereunder and acceleration of the Indebtedness
pursuant to-the provisions hereof, the Mortgagee may, at its discretion, require the Mortgagor to
assemble tha rnovable Equipment, or any part thereof and make it available to the Mortgagee at a
place reasonably’ convenient to both parties to be designated by the Mortgagee; (b} that the
Mortgagee shall give the Mortgagor notice, by registered mail, postage prepaid, of the time and place
of any public sale of =iy of the Equipment or of the time after which any private sale or other intended
disposition thereof is to b2 miace by sending notice to the Mortgagor at least ten (10) days before the
time of the sale or other disposition, which provisions for notice the Mortgagor and Mortgagee agree
are reasonable; provided, however, that nothing herein shall preclude the Mortgagee from proceeding
as to both real and perseonal propeity in accordance with Mortgagee's rights and remedies in respect
of real property as provided in Articlz ® of the lllinois Uniform Commercial Code (the "Code") and
particularly 810 ILCS 5/ 9-501; (c) that in¢~c event of default under this mortgage, the Mortgagee shall
have the rights and remedies provided in Articie,9 of the Code and, in addition, those provided in this
mortgage: (d) that any proceeds of any disposition of any of the Equipment may be applied by the
Mortgagee to the payment of expenses incurrad in connection with disposition of any of the
Equipment including reasonable attorneys' fees's:ic legal expenses, and any balance of such
proceeds may be applied by the Mortgagee towards #i¢ bayment of the obligation secured by this
mortgage.

Mortgagor shall execute, acknowledge and deliver, from tima 1o time, such further instruments as
may be requested by Mortgagee to confirm and protect the iien e this Mortgage on the Equipment
and fixtures under the provisions of the Code, or otherwise, and s Mortgage shall be considered
to be ans shall be construed as a security agreement in which Moigagor grants Mortgagee a
security interest in the fixtures and Equipment as previously aescrined herein. Mortgagor
authorizes Mortgagee to correct or cure any obvious error or omissions ii ihis Mortgage.

Mortgagor will not create or permit to exist any tien, encumbrance or security i'iterest in the Premises
to, orin favor of, any one other than the Mortgagee.

{a) All covenants, warranties and representations from the Mortgagor to the Mortgacee in any Loan
Application Environmental Questionnaire executed by the Mortgagor and reiating to tire Premises
are incorporated herein by reference in their entirety. The breach of any covenant, warranty or
representation contained in such Environmental Questionnaire shall be an occurrence of default
under the terms of this Mortgage.

(b} Mortgagor covenants that the Premises is not contaminated by Hazardous Materials (as defined
herein), that there is no present or threatened action regarding the environmental condition of the
Premises, and further covenants, so long as the Indebtedness remains outstanding: (i) that it shall
not cause or permit, as a result of any intentional or unintentional act or omission on the part of the
Mortgagor, any tenant, subtenant or occupant, the discharge, dispersal, release or disposal of
Hazardous Material onto the Premises; and (i) that it shall not allow any conditions to exist that
would subject it to damages, penalties, injunctive relief or clean-up costs under any applicable
federal, state or local statutes, laws or regulations, or at common law.

{c) Mortgagor shall comply with and ensure compliance by all tenants, subtenants and occupants
with all applicable federal, state and local laws, ordinances, rules and regulations, with respect to
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envirormental matters, and shall keep the Premises free and clear of any liens imposed pursuant
to such laws, ordinances, rules and regulations.

(d) Mortgaqor represents that no notice has been served on Mortgagor or any others previously in
possessicn.eaarding the environmental condition of the Premises. In the event that Mortgagor
receives any .rfarmation, notice or advice from any source that an environmental impact or
threatened or 'acu:al release affecting the environmental condition of the Premises is alleged,
suspected or observed or with regard to Hazardous Materials, Mortgagor shall immediately notify
the Morigagee and.i'i no event later than 24 hours after such receipt. The phrase "environmental
condition” includes any adverse effect on the surface or ground water, drinking water supply, land
surface or subsurface strata and the ambient air. Mortgagor represents that no notice has been
served on Mortgagor or any other previously in possession of the Premises regarding the
environmental condition of the Fremises.

{e) If Mortgagor breaches any covenent, warranty or representation contained herein or if
Mortgagor permits any condition or si:tstance on the Premises which impairs the environmental
condition of the Premises, the Mortgagor, ai his own expense, shall conduct all investigations,
removal, remedial and all other actions necessary to evaluate and correct any condition or
substance causing degradation of the environmental condition of the Premises in accordance with
governmental or judiciat direction and all applicatle tederal, state and local laws, ordinances, rules,
regulations and policies, and to the satisfaction of tie Morigagee. Mortgagor shall provide
Mortgagee with copies and verification of all reports rorcerning such investigations and other
actions so taken.

(f) If an environmental assessment has been conducted at Mortoagee's request, such assessment
shall not be deemed a waiver or relinquishment of Mortgagee's. “ight to rely on the covenants,
representations, warranties or agreements made herein and in the'Lran Documents or to receive
the protection and indemnity contained herein. If at any time during the rarm of the Indebtedness,
the Mortgagee reasonably believes that any federal, state and locai law, ordinance, rule or
regulation, with respect to Hazardous Materials or the environmental condition of the Premises, has
been or is being violated, the Mortgagee shall have the right to require Mongaour -at Mortgagor's
expense, to have an environmental assessment completed and to furnish evider.ce satisfactory to
Mortgagee that no such violation has occurred. Until receipt of such evidence, the Moitnagee shall
not be required to make any advances or loans to the Mortgagor. Mortgagee's exercis= of its rights
under this subparagraph (f} shall in no way limit its other rights and remedies outlined herein and in
the loan documents.

{g) The Mortgagor shall provide the Mortgagee with reasonabie access to the Premises, the
Mortgagor's business records and Mortgagor's agents and employees for the purpose of confirming
compliance with the provisions of this mortgage, to conduct environmental assessments of the
Premises and to protect the Mortgagee's security interest. The Mortgagee shall be under no duty
to exercise such access, the non-exercise of which shall in no way prejudice the rights of the
Mortgagee under this mortgage or otherwise.

(h) Mortgagor has a continuing duty to notify the Mortgagee of any change of conditions affecting
the continuing accuracy and truthfulness of any covenant, representation, or warranty of the
Mortgagor, contained in this Mortgage or in any Loan Application Environmental Questionnaire
delivered by Mortgagor to Mortgagee.
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(i) The Mortgagor agrees to indemnify, defend and hold harmless, the Mortgagee against any and
all claims, losses, costs, damages, liabilities, and expenses (including all reasonable attorney'’s
fees), asserted against or incurred by the Mortgagee and directly or indirectly arising out of or
attributab.e‘tn_the Mortgagor's breach of any covenant, warranty or representation herein,
Mortgagor's use-of Hazardous Materials, violation of federal, state or local laws, ordinances, rules
or regulations by the Mortgagor, or degradation of the environment in connection with the
Premises, whether 0} the Mortgagor or by others, and whether occurring before or after the
execution of this Merigage.

(I} All obligations, coven:ints, warranties, representations and liabilities of the Mortgagor under this
Mortgage, including, but net limited to, the indemnity contained herein, shall survive discharge of
the Mortgage as a resuit of fo'eclcsure or deed given in lieu thereof, or any other exercise by the
Mortgagee of any remedies avail4piz to it for any default under this Mortgage and shall be in full
force and effect at the time any claim or astion is asserted by or against the Mortgagee.

(k) For purposes of this Mortgage, “*iszardous Materiais" shall include, without limitation, any
chemical or other material which is or may Fecome injurious to the public health, safety, or welfare,
or to the environment, flammable explosives, petroleum fractions, pesticides, radioactive materials,
hazardous materials, hazardous waste, regulatz substances, hazardous or toxic substances,
asbestos-containing materials, polychlorinated Lirlienyls, contaminating poilutants or related or
similar materials, including by way of example, subsiz!ices or materials defined by any federal,
state or local environmental law, ordinance, rule or regulation, including without limitation, the Solid
Waste Disposal Act, 42 U.S.C. § 6901 et seq.; the Comyrehensive Environmental Response,
Compensation and Liability Act of 1980, 42 U.S.C. § 9601 ¢! Se4., as amended by the Superfund
Amendments and Reauthorization Act of 1986; the Hazardous Materials Transportation Act, 49
U.S.C. § 1801 et seq.; the Federal Water Pollution Control Act, 33 LL'S.C. § 1251 et seq.; the Clean
Alr Act, 42 U.S.C. § 7401 et seq.; the Toxic Substances Control Act 15 U.S.C. § 2601 et seq.; the
Safe Drinking Water Act, 42 U.S.C. § 300f et seq.: and any othar local, state or federal
environmental statutes, and all rules, regulations, orders and decree now or j1ere after promulgated
under any of the foregoing, as any of the foregoing now exist or may be changed ar amended or
come into effect in the future.

Unless specifically provided otherwise, any notice for purposes of this agreemeat vr the Loan
Documents shall be given in writing or by facsimile (fax) transmission and shall be 2ddressed or
delivered to the respective addresses set forth above, or to such other address as may have been
previously designated by the intended recipient by notice given in accordance with this Section. If
transmitted by facsimile or personal delivery, the notice shall be effective when transmission is
confirmed or when delivered, respectively. Mailed notices shall be sufficient if sent by first-class
mail, postage prepaid, and the notice shall be deemed effective when sent. No notice of change of
address shall be effective except upon actual receipt, and service of a notice required by any
applicable statute shall be considered complete when the requirements of that statute are met.
This Section shall not be construed in any way to affect or impair any waiver of notice or demand
provided in any Loan Documents or to require giving of notice or demand to or upon any person in
any situation or for any reason.

That if the Mortgagor consists of more than one person, such Mortgagor shall be jointly and
severally liable under any and ail obligations, covenants, and agreements of the Mortgagor
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containad herein. If the Mortgagor is a land trust, then the term Mortgagor as used herein shall
inciuge the beneficiaries of such land trust.

The terris.conditions and covenants contained herein shall bind, and the benefits and advantages
thereof inure 9, the respective heirs, executors, administrators, assigns, personal representatives,
and successars 2f the parties hereto.

(a) Mortgagee may-at any time release all or any part of the Premises from the lien of this Mortgage
or release the persunal liability without giving notice to, or obtaining the consent of, the holder of
any mortgage or lien-upon, the other interest in, the Premises. Any such release shall not impair or
affect the vaiidity or priority f this Mortgage, regardless of the effect of such reiease upon any such
mortgage, lien or other intzrest.ar the holder thereof. Nothing in this subparagraph constitutes
consent by Mortgagee to the pacing of a mortgage, lien or other encumbrance on the Premises.

(b} Mortgagor (i) waives notice uf any advances or other extensions of credit included in the
Indebtedness, (ii) waives any right 1c tejvire Mortgagee to sue upon or otherwise enforce payment
of the Indebtedness or to enforce any.<ecurity therefor before exercising its rights and remedies
under this mortgage, and (iii) agrees that the validity and enforceability of this mortgage shall not be
impaired or affected by any failure of Mortgaaee to obtain or perfect, or secure priority of, any other
security at any time given, or agreed to be given .y any person of the Indebtedness.

(c) Mortgagee is authorized from time to time and.without notice to or consent by Mortgagor, and
with or without consideration, to give and make sucn zxiensions, renewals, modifications, waivers,
settlements, and compromises, on such terms and conditions as Mortgagee may see fit, with
regard to any of the Indebtedness as to which Mortgagor is'nct the obligor or with regard to any
security for the Indebtedness that is not owned by Morlgagor.. Aily such action shall not impair or
affect the validity or enforceability of this mortgage.

Mortgagor at the request of the Mortgagee shall cause the Premises to be appraised or re-
appraised to determine its value. The Mortgagor shall pay all costs ard taes of such appraisals or
re-appraisals.

If the Mortgagee shall incur or expend any sums, including reasonable attorney's fees, whether in
connection with any action or proceeding or not, to sustain the lien of this Mongage ~r its priority, or
to protect or enforce any of its rights hereunder, or to recover any Indebtedness herzpv secured, or
for any title examination or title policy relating to title to the Premises, or for any woprzisal or re-
appraisal of the Premises, or for environmental audits or reports, alt such sums shall on iotice and
demand be paid by the Mortgagor, together with interest thereon at the default rate described in the
Note and shail be a lien of this Mortgage, and shall be deemed to be secured by this Mortgage and
evidenced by the Note.

That the rights of the Mortgagee arising under the clauses and covenants contained in this
mortgage shall be separate, distinct and cumulative and none of them shall be in exclusion of the
others; that no act of the Mortgagee shall be construed as an election to proceed under any one
provision herein to the exclusion of any other provisions, anything herein or otherwise to the
contrary notwithstanding. '
This mortgage can not be changed except by agreement in writing signed by the party against
whom enforcement of the change is sought.

if any provision of this mortgage shall be prohibited or unenforceable by any application of law, the
provision shall ineffective only to the extent and for the duration of such prohibition or
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unenforseability, and the unenforceability or prohibition thereof shall not invalidate any of the
remainiing provisions hereof.

Nothing contained in this Mortgage or any exhibit attached hereto or any agreement given pursuant
hereto shall'o2 deemed or construed as creating any relationship other than that of Mortgagor and
Mortgagee.” Tiicre is no parinership or joint venture between the Mortgagee and Mortgagor, or
between Mortgager-and any other person and the Mortgagee is not responsibie in any way for the
debts or obligations of the Mortgagor or any other person. Nothing in this Mortgage or its
attachments makes-te Mortgagee a fiduciary for the Mortgagor or any other person, or owner or
operator of the Premises

Any appraisals of the Mcrtgaanr's property or evaluation of the potential profitability of the
enterprise to be engaged in by the Mortgagor in connection with the extension of credit or proposed
extension of credit from the Mortcagize to the Mortgagor, are for the sole benefit of the Mortgagee
and do not constitute a representation of the likelihood of profitability of such enterprise by the
Mortgagee to the Mortgagor.

This mortgage shall be govemned by lllinois lav.

The pronouns and relative words herein uzed.-shall be read as if written in the singular, plural,
feminine or neuter forms so as to appropriately reie; to the party or parties designated.

The Mortgagor agrees not to set up or claim the harafit of homestead, curtesy or dower laws, or
any exemption or insolvency laws against any claim of t Mortgagee, for any sum of money which
may become due and payable to it, under the covenanis-and agreements of the Note, or of this
Mortgage, or any other instrument securing said Note, or against the securing of execution of any
judgment sought thereon, all of said rights and exemptions being *iereby expressly waived.

{a) Mortgagor shall pay ali costs and expenses in connection vith the loan and the preparation,
execution, and delivery of the Loan Documents including, Lut not limited to, fees and
disbursements of counsel appointed by Morigagee, and all recodirs costs and expenses,
documentary stamp tax and intangible tax on the entire amount of funds cisbursed under the loan,
and other taxes, surveys, appraisals, premiums for policies of title and other isutance and all other
fees, costs and expenses, if any, set forth in the loan commitment fetter, the-ican agreement, or
otherwise connected with the loan transaction.

(b} Mortgagor shall pay or reimburse Mortgagee for all costs, charges, expenses, vna reasonable
attomeys' fees paid or incurred by Mortgagee pursuant to this Mortgage including but ot limited to
those costs, charges, expenses and fees paid or incurred for the payment of real estate taxes,
assessments, utility charges, governmental and non-governmental charges or levies, insurance,
completion of construction, repairs, or in any action, proceeding or dispute of any kind in which
Mortgagee is a party because of any obligation not being duly and promptly performed or being
violated, including, but not limited to, the foreclosure or other enforcement of this Mortgage, any
condemnation or eminent domain action involving the Premises or any part thereof, any action to
protect the security hereof, or any proceeding in probate, reorganization, bankruptcy, or forfeiture in
rem. All such amounts paid or incurred by Mortgagee, together with interest thereon at the default
rate in the Note from the date incurred by Mortgagee, shall be secured by this Mortgage and shall
be due and payable by Mortgagor inmediately, whether or not there be notice or demand therefor.
() Wherever provision is made herein for payment of attomeys’ or counsels' fees or expenses
incurred by the Mortgagee, said provision shall include, but not be limited to, such fees or expenses
incurred in any and all judicial, bankruptcy, reorganization, administrative, or other proceedings,
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includirg appellate proceedings, whether such fees or expenses arise before proceedings are
comen_ed or after entry of a final judgment.
38. Additioral Provisions. (If this section is left blank, there are no additiona provisions.)

THE MORTGAGOR ANE-MORTGAGEE ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY JURY IS
A CONSTITUTIONAL OMNE, BUT THAT IT MAY BE WAIVED. EACH PARTY, AFTER CONSULTING
(OR HAVING HAD THE UPPORTUNITY TO CONSULT) WITH COUNSEL OF THEIR CHOICE,
KNOWINGLY AND VOLUNT/R'LY, AND FOR THEIR MUTUAL BENEFIT, WAIVES ANY RIGHT TO
TRIAL BY JURY IN THE EVENT. OF LITIGATION REGARDING THE PERFORMANCE OR
ENFORCEMENT OF, OR IN ANY WAY RELATED TO, THIS MORTGAGE OR THE INDEBTEDNESS.

IN WITNESS WHEREOF, Mortgagor has exe<ied this Mortgage the day and year first above written.
WITNESSES: MORTGAGOR: CityEscape Garden & Design
«LC . .
Thrnie L fontsa_

Ey: Ceraiie L. Rivera
Its: Manar,ing Member

STATE OF ILLINOIS )
¥ss.
COUNTY OF ()ac’H'L_ )

On this 21st day of February in the year 2006, before me personally appeared Connlz ; + Rivera, to me
known to be a managing member in the limited liability company described in the foréguing instrument
and who executed the same and acknowledged to me that being duly authorized shé_exacuted the
foregoing instrument as the free and voluntary act of such limited liability company.
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! : Notary Public
: DONNAR. ADELMANN 3 Y
$ M”“é"v m?cé Sémi-r;fg;i;::;a b4 M Precav™County, DEsEES Cook
o O e navel My Commission Expires:  © 242y /oz
THIS DOCUMENT DRAFTED BY:
Tracy Boyer

c/o National City Bank of the Midwest
One National City Parkway
Kalamazoo, MI 49009-8002
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WHEN RECORDED RETURN TO:

NATIONAL CITY BANK OF THE MIDWEST
Commercial Loan Services K-A12-1T
P.O. Box 1020

Oshtemo, MI 49077-1020
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EXHIBIT "A"
TO MORTGAGE AND SECURITY AGREEMENT
(attached hereto and made a part hereof)

MORTGAGOR: CityEscape Garden & Design LLC

MORTGAGEE: National City Bank of the Midwest, formerly known as National City Bank of
Michigan/illinois

DESCRIPTION OF PREMISES:
Situated in the Zity of Chicago, Cook County, State of Illinois, described as:

Lot 52 in the Sudivision of Block 9 in D. S. Lee and Others Subdivision on the Southwest % of
Section 12, Townst i 39 North, Range 13 East of the Third Principal Meridian, in Cook County,
lHlinois also

The West 7 of that part ¢/ the North and South 20 Feet Public Alley Lying East and Adjoining the
East Line of Lot 52 Aforesaid ‘aind Northerly of the Center Line of the Vacated Alley Southerly of Lot
91 in Flint's Addition to Chicag~ of the Southwest ¥ of Section 12, Township 39 North, Range 13
East of the Third Principal Meridian, in Zook County, lllinois.

Commonly known as: 3022 West Lake Street, Chicago, IL 60612
Real Property tax identification number. /& - /12 -3/3- 927




