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PREAMBLE

THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT, AND FIXTURE FILING (“Security Instrument™) is made as of February
16, 2006, by and among, GALILEO MATTESON LLC, a Delaware limited liability company,
having its principal place of business or residing at 980 North Michigan Avenue, Suite 1400,
Chicago, Illinois 60611, as grantor (“Borrower,” for all purposes of this Security Instrument,
such term shall include any successors or assigns of Borrower and any future owners of all or
any part of the Property), and KEYBANK NATIONAL ASSOCIATION, a national banking
association, having a place of business at 911 Main Street, Suite #1500, Kansas City, Missouri
64105, asnor.gagee (“Lender,” such term includes all successors and assigns and all
subsequent hoiders, if any, of the Promissory Note that this Security Instrument secures).

PROPERTY ADDRISS: 4]156-4260 and 4300-4330 Lincoln Highway, Matteson, lllinois
RECITALS

Borrower by its promissory note of even date herewith given to Lender is indebted to
Lender in the principal sum of $16,856,000.00 (the “Loan”} in lawful money of the United
States of America (the note together with all extensions, renewals, modifications, consolidations,
substitutions, replacements, restatemente ?uid increases thereof shall collectively be referred to as
the “Note”), with interest from the date theief at the rates set forth in the Note, principal and
interest to be payable in accordance with the ierm:send conditions provided in the Note.

Borrower desires to secure the payment of the Dzbt and the performance of all of its
obligations under the Note and other Loan Documents.

DEFINITIONS

The terms set forth below are defined in the following Loan T ocuments or Sections and
Subsections of this Security Instrument and when used in this Security [ostrvment shall have the
meanings set forth in such Loan Documents (such Loan Documents being jiicerporated herein by
reference for such purposes), Sections, and Subsections unless the context clesriy otherwise
requires. Certain other capitalized words and phrases that are used on a more limiied basis are
defined in the Sections in which they are used.

Action: Section 17.1;

Administration and Enforcement Expenses: Section 19.1;
Affiliated Manager Subsection: 8.1(a);

Applicable Laws: Subsection 3.10(a);

Availability Threshold Subsection: 4.4(a),
Bankruptcy Code Subsection: 1.1(1);

Borrower: Preamble and Section 20.1;

Business Day: Section 16.1;

Bustness Income Insurance: Subsection 3.3(a)(i1);
Business Interruption Period: Subsection 3.3(a)(ii);
Casualty Loss: Section 4.4

Commercial Property Insurance: Subsection 3.3(a)(1);

12754653



1273463.3

0606045089 Page: 7 of 86

UNOFFICIAL COPY

Condemnation Action: Section 4.4;
Condemnation Awards: Subsection 1.1(g);
Condemnation Restoration: Section 3.6;
Control: Subsection 8.1(b);

Conversion: Section 18.5;

Debt: Section 2.1;

Decision Power; Subsection 20.3(i);
Default Rate: Notg;

Default: Section 3.4(b);

Defeasance: Note;

Encuiibrance: Subsection 8.1(a);
Enviroranesntal Law: Section 12.1;
Environm<nial Lien: Section 12.1;
Environmen‘a! Reports: Section 12.1;
ERISA: Subsectici 4.2(a);

Estimated Rental Tacome: Subsection 3.3(a)(ii);
Event of Default: Sectior. 10.1;

Financial Statement Reporting Deposit: Note;
Governing State: Section 17.1;
Guarantor: Section 5.5;

Hazardous Substances: Section 12,1,
[mpound Account: Section 3.5,
Improvements: Subsection 1.1(c);
Indemnified Parties: Section 13.1;
Indemnitor; Section 5.5;

Institutional Control: Section 12.1;
Insurance Premiums: Subsection 3.3(b);
Insurance Restoration: Subsection 3.3(e);
Insured Property: Subsection 3.3(a)(1);
Interested Parties: Section 18.3;

Investor: Section 18.1;

Land: Subsection 1.1(a);

Late Charges: Note;

Leases: Subsection 1.1(f),

Leasing Report: Subsection 3.11(b);
Lender: Preamble and Section 20.1;
Lender’s Underwriting Standards: Subsection 8.2(a);
Liability Insurance: Subsection 3.3(a)(vi);
Loan Application: Section 5.14;

Loan Documents: Subsection 2.1{a);
Loan Sale: Section 18.1;

Loan Splitting: Section 18.5;

Loan Tranching: Section 18.5;

Loan: Recitals;

Losses: Section 13.1;

Maturity Date: Note;
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Monthly Insurance Impound: Section 3.5;
Monthly Payment: Note;

Monthly Tax Impound: Section 3.5;

Net Proceeds: Subsection 4.4(b);

New Borrower: Subsection 8.2(a)(iv);

New Guarantor: Subsection 8.2(a)(viii);
Non-consolidation Opinion: Section 5.19;
Note: Recitals and Section 20.1;

Q&M Plan: Section 12.1;

Otbér Charges: Subsection 3.4(a);
Particizations: Section 18.1;

Permitted i2xceptions: Section 5.1;

Personal Froperty: Subsection 1.1(¢);
Policies/Policy: Subsection 3.3(b);
Prepayment Concidcration: Note;

Prohibited Transier: Section 8.1;

Property: Section 1.1 and Section 20.1;
Qualifying Manager: Sectior>.18;

Rating Agency: Section 3.3(5);

Release: Section 12.1;

Remediation: Section 12.1;

REMIC: Section 18.2,

Rents: Subsection 1.1(f);

Restoration Consultant: Subsection 4.4(b)(i1i};
Restoration Retainage: Subsection 4.4(b)(iv),
Restoration: Section 4.4;

Restoration: Subsection 3.3(e);

Restricted Party: Subsection 8.1(a);

Sale: Subsection 8.1(a);

Sale Officer: Subsection 11.11(a);
Secondary Market Transaction: Section 18.2;
Securities: Section 18.1;

Securitization: Section 18.1;

Security Instrument: Preamble;

Servicing Rights Transfers: Section 18.1;
Special Cause of Loss: Subsection 3.3(a)(i);
Tax Change Acceleration: Subsection 7.3(a);
Taxes: Subsection 3.4(a);

Terrorism Coverage: Subsection 3.3(c);
Transfer Fee: Subsection 8.2(a)(vi);
Uniform Commercial Code: Subsection 1.1(¢).

ARTICLE 1 - GRANTS OF SECURITY

SECTION 1.1 PROPERTY MORTGAGED. Borrower does hereby irrevocably deed,
mortgage, grant, bargain, sell, alien, enfeoff, hypothecate, remise, release, pledge, assign,
warrant, transfer, confirm, and convey to Lender a lien on, pledge of, and security interest in, the
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following property, rights, interests, and estates now owned or hereafter acquired by Borrower to
the full extent of Borrower’s right, title, and interest therein, including hereafter acquired rights,
interests, and property, and all products and proceeds thereof and additions and accessions
thereto (sometimes collectively referred to herein as the “Property™):

(@)  Land. The real property described in Exhibit A attached hereto and made a part
hereof (the “Land”); TOGETHER with

(b)  Additional Land. All additional lands, estates, and development rights now
owned or hereafter acquired by Borrower for use in connection with the Land and the
developnient of the Land that may, from time to time, by supplemental mortgage or otherwise,
be expressly made subject to the lien of this Secunty Instrument;

(c) Imprevaments. The buildings, structures, fixtures, additions, enlargements,
extensions, modificaiions; repairs, replacements and improvements now or hereafter erected or
located on the Land (the ‘‘fmiprovements”);

(d)  Easements and-Appurtenances. All easements, rights-of-way or use, rights, strips
and gores of land, streets, ways, allcys, passages, sewer rights, water, water courses, water rights
and powers, air rights and developricri rights, riparian rights, and all estates, rights, titles,
interests, privileges, liberties, servitudes ienements, hereditaments and appurtenances of any
nature whatsoever, in any way now or herex’ier belonging, relating or pertaining to the Land and
the Improvements and the reversion and reversjons, remainder and remainders, including any
homestead or other claim at law or in equity and-apy after-acquired title, franchises, licenses, and
any reversions and remainders thereof, and all Jand-iving in the bed of any street, road or avenue,
opened or proposed, in front of or adjoining the Land, (i center line thereof and all the
estates, rights, titles, interests, dower and rights of dower, zurtesy and rights of curtesy, property,
possession, claim and demand whatsoever, both at law and-in equity, of Borrower of, in, and to
the Land and the Improvements and every part and parcel therecf, with the appurtenances
thereto;

(¢)  Fixtures and Tangible Personal Property. All inventory, machinery, furniture,
equipment, and fixtures (including all heating, air conditioning, plumbing, lighting,
communications and elevator fixtures) and other property of every kind and natire whatsoever
located upon the Land or the Improvements or appurtenant thereto or used in connesiivn with the
present or future operation or occupancy of the Land or the Improvements, including sl
materials intended for construction, reconstruction, refurbishment, renovation, alterations; and
repairs to the Property (whether stored or located on or off the Property) (all of the items
described in Subsections 1.1(e) through 1.1(m) below are herein sometimes collectively called
the “Personal Property”), including the right, title and interest of Borrower in and to any of the
Perscnal Property that may be subject to any security interests, as defined in the Uniform
Commercial Code, as adopted and enacted by any state or states where any of the Property is
located (the “Uniform Commercial Code”) superior in lien to the lien of this Security
Instrument, such Personal Property to include, for example, the following: (1) all furniture and
furnishings, including carpets, rugs and other floor coverings, draperies, drapery rods and
brackets, awnings, window shades, Venetian blinds, curtains, lighting fixtures, desk chairs,
stools, pictures, lamps, ash trays, waste baskets, clocks, radios, and all other furniture and

12754653 4

[ ————



0606045089 Page: 10 of 86

UNOFFICIAL COPY

furnishings of every kind and nature whatsoever; (2) all cash registers, coin machines,
computers, word processing equipment, adding machines, calculators, check protectors, postage
meters, desks, chairs, tables, room dividers, filing cabinets, safes, vaults, time clocks, time card
machines, and other office furniture, equipment and supplies of every kind and nature
whatsoever; (3) all right and interest of the Borrower in and to all equipment leases, personal
property leases, conditional sales contracts and similar agreements in and to the telephone system
(including the switching components thereof), television sets, computer systems,
refrigerator/bars, and point of sale computer systems and/or inventory control systems; (4} all
apparatus, machinery, motors, tools, insurance proceeds, leases, and equipment, including fire
sprinklers «nd alarm systems, air conditioning, heating, refrigerating, electronic monitoring,
window or stractural cleaning rigs, maintenance equipment, equipment for the extermination or
exclusion of vérpiin or insects, equipment for removal of dust, debris, snow, refuse or garbage,
and all other eqiprent of every kind; (5) elevators, fittings, radiators, gas ranges, mechanical
equipment, and all pliurbing, heating, lighting, cooking, laundry, ventilating, refrigerating,
incinerating, air conditicinag, central energy and sprinkler equipment and fixtures and
appurtenances thereto; and (6) all renewals or replacements of any of the foregoing, whether or
not the same are or shall be attachcd to the Improvements;

(f) Leases and Rents. :All leases and other agreements affecting or relating to the use,
enjoyment or occupancy of all or any part.of the Land or the Improvements heretofore or
hereafter entered into, whether before or afie: the filing by or against Borrower of any petition
for relief under 11 U.S.C. § 101 ¢t seq. (the “Bankruptcy Code™), as the same may be amended
from time to time (the “Leases™) and all right, fitle and interest of Borrower, its successors and
assigns therein and thereunder, including cash or scevrities deposited thereunder to secure the
performance by the lessees of their obligations thereunder and all rents, additional rents,
royalties, licenses, payments (including payments pursuap! ts the exercise of any purchase option
by any tenant under any Lease), fees (including termination {e<s), revenues, income, receipts,
charges, accounts, accounts receivable, issues and profits and ot'ier benefits (including all oil and
pas or other mineral royalties and bonuses) from the Land or the Tingrovements whether paid or
accruing before or after the filing by or against Borrower of any petiticafor relief under the
Bankruptcy Code (collectively, the “Rents”) and all proceeds from the sa'c-or other disposition
of the Leases and the right to receive and apply the Rents to the payment of the Debt;

(g  Condemnation Awards. Ali awards or payments, including interest faereon
(collectively “Condemnation Awards”), which may heretofore and hereafter be mace with
respect to the Property, whether from the exercise of the right of eminent domain (inchuding any
transfer made in lieu of or in anticipation of the exercise of such right), or for a change of grade,
inverse condemnation or for any other injury to or decrease in the value of the Property whether
permanent or temporary;

(h)  Insurance Proceeds. All proceeds of and any unearned premiums on any
insurance policies covering the Property, including the right to receive and apply the proceeds of
any insurance judgments, or settlements made in lieu thereof, for damage to the Property;

&Y Tax Certiorari. All refunds, rebates or credits in connection with a reduction in
real estate taxes and assessments charged against the Property as a result of tax certiorari or any
applications or proceedings for reduction;
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G} Miscellaneous Personal Property. All intangible property used in connection with
or generated by, located on or at or pertaining to the Property including all general intangibles,
payment intangibles, software, goodwill, trademarks, trade names, service marks, logos,
copyrights, option rights, purchase contracts, contract rights or leases of personal property and
security deposits received pursuant thereto, utility contracts, service contracts, guaranties,
warranties, telephone exchange numbers, licenses, government permits and applications,
approvals and other government rights relating to the Property or the operation of the bustess
thereon; all books and records; deposit accounts, letter-of-credit rights, accounts, contract rights,
instruments. chattel paper, investment property, all rights of Borrower for payment of money for
property s6!d. rented or lent, for services rendered, for money lent, or advances or deposits made;
all claims, actions, and causes of action (including those arising in tort, including commercial
tort claims) of Rorzower against others; all agreements, contracts, certificates, instruments
(including promissory notes, guaranties, liens and all writings which evidence a right to the
payment of money), {r=ichises, permits, licenses, plans, specifications and other documents, now
or hereafter entered intc| ead all rights therein and thereto, respecting or pertaining to the use,
occupation, construction, management or operation of the Property or any part thereof or
respecting any business or aciiv1ty conducted on the Property or any part thereof and all right,
title and interest of Borrower there’n and thereunder, including the right to receive and collect
any sums payable to Borrower thercurder; all extensions, improvements, betterments,
replacements, renewals, or additions aid accessions to any of the foregoing; and any other
intangible property of Borrower related to tiiz-Property; and

(k)  Personal Property As Defined In Uniform Commercial Code. In addition to any
other property mentioned in this Section 1.1, all property in which a security interest may be
created pursuant to the Uniform Commercial Code (or-any similar laws) including all goods,
inventory, equipment, accounts, accounts receivable, coneaci rights, general intangibles, chattel
paper, documents, documents of title, instruments, deposit.azcounts, letter-of-credit rights,
investment property, tort claims (including commercial tort clains), and securities located on or
generated by or used in connection with the ownership or operation o< the Property;

(O Conversion. All proceeds of the conversion, voluntary o nvoluntary, of any of
the foregoing including proceeds of insurance and Condemnation Awards, irtu cash or
liquidation claims; and

(m)}  Other Rights. Any and all other rights of Borrower in and to the items sat forth in
Subsections (a) through (1) above.

SECTION 1.2 ASSIGNMENT OF LEASES AND RENTS. Borrower hereby
absolutely and unconditionally assigns to Lender Borrower’s right, title and interest in and to all
current and future Leases and Rents, it being acknowledged by Borrower that this assignment
constitutes, and is intended to constitute a present, absolute assignment and not an assignment for
additional security only. Nevertheless, subject to the terms of this Section 1.2 and Section 3.7,
Lender grants to Borrower a revocable license to collect and receive the Rents, Borrower shall
hold a portion of the Rents sufficient to discharge all current sums due on the Debt for use in the
payment of such sums.
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SECTION 1.3 SECURITY AGREEMENT. This Security Instrument is both a real
property mortgage and a “security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all other rights and interests,
whether tangible or intangible in nature, of Borrower in the Property. By executing and
delivering this Security Instrument, Borrower hereby grants to Lender, as security for the Debt, a
security interest in any of the Property that is deemed to be personal property to the full extent
that such property may be subject to the Uniform Commercial Code. This Security Instrument
shall be and is intended to serve as a financing statement under the Uniform Commercial Code
with respect to the Personal Property, and when filed shall serve as a financing statement for all
intents and vu-poses thereunder. Borrower authorizes Lender to file financing statements
describing the Fersonal Property. Lender shall be entitled to all rights and remedies of a
“secured party” ader the Uniform Commercial Code. Upon its recording in the real property
records, this Secdrity Instrument shall be effective as a financing statement filed as a fixture
filing and when filed-spall serve as a financing statement for all intents and purposes thereunder.
For purposes of this filirg, Borrower is the record owner of the Property. The name and mailing
address of Borrower, as debtor,-and the name and mailing address of Lender, as secured party,
from which information conceming this Financing Statement may be obtained, are set forth in
the Preamble of this Security Instrument. The Borrower shall immediately advise the Lender in
writing of any change in the state of Berrower’s organization, or Borrower’s exact legal name, or
the places where the Personal Property,orany part thereof, or the books and records concerning
the Personal Property, or any part thereof, ar= kept.

If any of the Property is deemed to be personal property, this Security Instrument shall
also constitute a security agreement with respect t¢ sch personal propesty exccuted by Borrower
as debtor in favor of Lender as Secured Party. Upon th¢ sccurrence of an Event of Default,
Lender may, in addition to and not in derogation of any othsi rights and remedies of Lender
under the Loan Documents or applicable law, in accordance vith Section 9-604 of the Uniform
Commercial Code, as applicable, or other such provisions of the Uniform Commercial Code,
elect (i) to proceed under and have all the rights and remedies of a sérured party under Article 9
of the Uniform Commercial Code and any other applicable law, or (15} o proceed as to both the
real property and the personal property in accordance with Lender’s righit and remedies in
respect of the real property encumbered by this Security Instrument, whereupoa at any
foreclosure sale conducted pursuant to this Security Instrument the Sale Officer acting hereunder
may offer the real and personal property together as part of the same sale, with bids t0 pe taken
on the whole of the real and personal property rather than separately.

Borrower shall promptly notify Lender of the existence of any commercial tort claini now
or hereafter existing for the benefit of Borrower or the Property, and shall execute, acknowledge
and deliver a security agreement or other documentation as Lender shall from time to time
require to acquire and perfect a valid and binding security interest in such commercial tort claim.

SECTION 1.4 PLEDGE OF MONIES HELD. Borrower hereby pledges to Lender any
and all items and monies now or hereafter held by Lender, including any sums deposited in the
Impound Account or any escrow, as additional security for the Debt until expended or applied as
provided in this Security Instrument.
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SECTION 1.5 COMMON LAW PLEDGE/ASSIGNMENT. To the extent that the
Uniform Commercial Code does not apply to any item of the Personal Property, it is the
intention of this Security Instrument that Lender have a common law pledge and/or collateral
assignment of such item of Personal Property.

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the Property unto and to the use and benefit of Lender, and
the successors and assigns of Lender, forever;

PROVDED, HOWEVER, these presents are upon the express condition that, if
Borrower shall‘wall and truly pay to Lender the Debt at the time and in the manner provided in
the Loan Documsnats, and shall abide by and comply with each and every covenant and condition
set forth in the Loan Dycuments, these presents and the estate hereby granted shall terminate.

ARTICLE 2 - DEBT AND OBLIGATIONS SECURED

SECTION 2.1 DEBT.This Security Instrument and the grants, assignments, and
transfers made in Article 1 are given fo: the purpose of securing the following, in such order of
priority as Lender may determine (the "Debt”):

(a)  the payment of the indebtedricss and obligations evidenced by or arising under the
following, which, together with all amendments or inodifications thereto and substitutions or
replacements thereof are sometimes herein colleciively called the “Loan Documents™ or
individually a “Loan Document”: this Security Insiriment, the Note and al} other documents
and instruments existing now or after the date hereof thet evidence, secure or otherwise relate to
the Loan, including any assignments of leases and rents, ot'ic/ assignments, security agreements,
financing statements, guaranties, indemnity agreements (including environmental indemnity
agreements), letters of credit, or escrow/holdback or similar agresmeras or arrangements.

(b)  the payment of interest, default interest, late charges and otter sums, as provided
in the Note, this Security Instrument, or any other Loan Document;

(¢)  Prepayment Consideration (as such term is defined in the Note);

(d)  the payment of al! other monies agreed or provided to be paid in the Mote, this
Security Instrument, or any other Loan Document;

(¢)  the payment of all sums advanced pursuant to this Security Instrument or any
other Loan Document to protect and preserve the Property and the lien and the security interest
created hereby or otherwise, it being agreed by Borrower that any future advances made by
Lender to or for the benefit of Borrower from time to time under the Note or the other Loan
Documents and whether or not such advances are obligatory or are made at the option of Lender,
or otherwise, made for any purpose, and all interest accruing thereon, shall be equally secured by
this Security Instrument and shall have the same priority as all amounts, if any, advanced as of
the date hereof and shall be subject to all of the terms and provisions of this Security Instrument;
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3] the payment of all loans and advances by Lender, all liabilitics, indemnities,
damages and claims of any kind or nature (in contract, tort or otherwise, including damages
incurred by Lender because Borrower has failed to pay the Note strictly in accordance with its
terms), and costs and expenses (including attorneys’ fees) incurred by Lender in connection with
the Debt or any part thereof, or the servicing or administration thereof or the enforcement of
Lender’s remedies in the collection thereof, any renewal, extension, modification, consolidation,
change, substitution, replacement, restatement or increase of the Debt or any part thereof, or the
acquisition or perfection of the security therefor, whether made or incurred at the request of
Borrower or Lender and whether or not evidenced by additional promissory notes or other
instrumenis;

(g)  (th< nerformance of all other obligations of Borrower contained herein;

(h)  the performance of each obligation of Borrower contained in the Note in addition
to the payment of the Debt'and of Borrower contained in any Loan Document; and

(1) the performan’e 2fcach obligation of Borrower contained in any renewal,
extension, modification, consolidatiszn, change, substitution, replacement for, restatement or
increase of all or any part of the Ncte, this Security Instrument or any other Loan Document,

ARTICLE 3 - 8GFROWER COVENANTS
Borrower covenants and agrees that:

SECTION 3.1 PAYMENT OF DEBT. Borrower shall pay the Debt at the time and in
the manner provided in the Note and in this Security Instruinent.

SECTION 3.2 INCORPORATION BY REFERENCE. .All of the covenants,
conditions and agreements contained in the Note and each other Loar-Document are hereby
made a part of this Security Instrument to the same extent and with't'iz same force as if fully set
forth herein.

SECTION 3.3 INSURANCE.

(a)  Insurance. Borrower shall obtain and maintain, or cause to Ve tnaintained,
insurance for Borrower and the Property providing at least the following covirapes:

(1) Property Insyrance. Insurance (“Commercial Property
Insurance”) with respect to the Improvements, including fixtures, machinery,
equipment and any other items of Property (collectively “Insured Property™)
owned by Borrower and typically insured by a commercial property insurance
policy, insuring against any peril now or hereafter included within the
classification “Special Cause of Loss” insuring against risks of direct physical
loss, in an amount not less than one hundred percent (100%) of the “Full
Insurable Value” (as hereinafter defined) of the Improvements and other Insured
Property, with an “agreed amount™ endorsement waiving all co-insurance
provisions, The term “Full Insurable Value” shall mean the full replacement cost
value of the Improvements and Insured Property (without taking into account any
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depreciation, and exclusive of excavations, footings and foundations, landscaping
and paving) determined annuaily at Borrower’s sole cost and expense by an
insurer, a recognized independent insurance broker or an independent appraiser
selected by Borrower and approved by Lender, but in no event less than the
coverage required pursuant to the terms of any Lease. In addition, Borrower shall
obtain: (x) if any portion of the Improvements is currently or at any time in the
future located in a federally designated “special flood hazard arca,” flood hazard
insurance in an amount equal to the lesser of (1) the outstanding principal balance
of the Note or (2) the maximum amount of such insurance available under the
National Flood Insurance Act of 1968, the Flood Disaster Protection Act of 1973
or the National Flood Insurance Reform Act of 1994, as each may be amended or
such greater amount as Lender shall require; (y) earthquake or earth movement
irsnrance in amounts and in form and substance satisfactory to Lender in the
event that Property is located in an area with a high degree of seismic activity;,
and (z) ccasial windstorm insurance in amounts and in form and substance
satisfactoty to Lender in the event the Property is located in any coastal region,
provided that tne‘iriurance pursuant to clauses (x), () and (z) hereof shall be on
terms consistent with the “Special Cause of Loss” insurance policy required
under this subsection (i)

(i)  Business Inicirantion. Business interruption and/or loss of “rental
income” insurance (“Business Innsme Insurance™) in an amount sufficient to
avoid any co-insurance penalty and to provide proceeds that will cover the
estimated annual gross income as deferinined by Lender (the “Estimated Rental
Income”) for a period (the “Business Laterruption Period™) of (A} not less than
twelve (12) months from the date of casualty o7 loss if the amount of the Loan is
less than $20,000,000, or (B) not less than eighicen (18) months from the date of
casualty or loss if the amount of the Loan is $20,€00,000 or more. In each such
case, such Business Income Insurance policy shall provide that, after the physical
loss to the Improvements and the other Insurable Properiyhzs been repaired, the
continued loss of Estimated Rental Income will be insured iiuring the applicable
Business Interruption Period, and notwithstanding that the policy may expire prior
to the end of such period. The term “rental income” to mean the sum of (A) the
total then ascertainable Rents payable under the Leases and (B) the tota!
ascertainable amount of all other amounts to be received by Borrower arom third
parties which are the legal obligation of the tenants. The amount of Busiaess
Income Insurance coverage shall be adjusted annually by Lender to reflect tie
projected rents payable during the next succeeding Business Interruption Period;

(i}  Boiler and Machinery. If applicable, comprehensive form boiler
and machinery insurance (without exclusion for explosion), on terms consistent
with those set forth for Commercial Property Insurance in Section 3.3(a}(i) above;

(iv)  Builder’s Risk. At all times during which construction, repairs or
alterations are being made with respect to the Improvements that either affect the
structure of the Improvements or will cost in excess of five percent (5%) of the
value of the Property (A) owner’s contingent or protective liability insurance
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covering claims not covered by or under the terms or provisions of the
commercial general liability insurance policy described in Subsection 3.3(a)(vi)
below; and (B) the insurance provided for in Subsection 3.3(a)(i) written in a so-
called builder’s risk completed value form (1) on a non-reporting basis, (2)
against all risks insured against pursuant to Subsection 3.3(a)(i), (3) including
permission to occupy the Property, and (4) with an agreed amount endorsement
waiving co-insurance provisions;

(v)  Ordinance/Law Coverage. Ordinance or law coverage and
insurance coverage to compensate for the cost of demolition or rebuilding of the
undamaged portion of the Property along with any reduced value and the
increased cost of construction in amounts as requested by Lender if the Property
ie'or becomes a legally non-conforming use;

(viy » Liability Insurance. Commercial general liability insurance
(“Liability insurance”) on an “occurrence” form, including bodily injury and
property damage i<bility, and insurance against any and all claims, including all
legal liability impose2wpon Lender and all court costs and legal fees and
expenses, arising ouc.of or connected with the possession, use, leasing, operation,
maintenance or conditiocnof the Property. Such insurance shall provide
commercial general liability riotection in an amount not less than Three Million
Dollars ($3,000,000) each occurrence and annual aggregate, combined single
limit, bodily injury and property lamage. For loans with original principal
amounts in excess of $20,000,000, Liability Insurance shall be in an amount of
not less than Ten Million Doltars ($10,000,000) each occurrence and annual
aggregate, combined single limit, bodily 1njury and property damage;

(vii) Workers Compensation Insurance. 1t the Property includes
commercial property, worker’s compensation insusap<e with respect to any
employees of Borrower, as required by any Governmenta! Authority or any
Applicable Law; and

(viii) Other Insurance. Such other insurance with respectie the Property
against loss or damage of the kinds from time to time customarily.insured against
and generally required by institutional lenders for properties comparable t0 the
Property.

(b)  Insurance Policies. All insurance provided for in Subsection 3.3(a) hereof
shall be obtained under valid and enforceable policies (the “Policies” or in the singular,
the “Policy”) issued by one or more insurers satisfactory to Lender and having a rating of
A:V or better by Best’s Key Rating Guide, and, if the amount of the Loan is greater than
$20,000,000, an Insurer Financial Strength Rating of AA or better from Standard &
Poor’s Ratings Services, a Division of McGraw-Hill Companies, Inc., and, upon Lender’s
request, an equivalent rating by any other nationally recognized credit rating agency
approved by Lender (each 2 “Rating Agency”). All insurers providing the insurance
required under this Security Instrument shall be authorized to issue insurance in the state
in which the Property is located. The Policy referred to in Subsection 3.3(a)(vi) above
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shall name Lender as an additional insured and the Policies referred to in Subsection
3.3(a)(i), (ii), (iii) and (iv), and as applicable (viii), above shall provide that all proceeds
be payable to Lender as set forth in Section 4.4 hereof. The Policies referred to in
Subsections 3.3(a)({), (iii), and (iv) shall also: (1) contain a standard “non-contributory
mortgagee” endorsement or its equivalent relating, inter alia, to recovery by Lender
notwithstanding the negligent or willful acts or omission of Lender; (2) contain a waiver
of subrogation endorsement as to Lender; and (3) be approved by Lender as to amounts,
form, risk coverage, deductibles, loss payees and insureds. All Policies shall contain (i) a
provision that such Policies shall not be cancelled or terminated, nor shall they expire,
witliou! at least thirty (30) days prior written notice to Lender in each instance; and

(if) inclide effective waivers by the insurer of all claims for Insurance Premiums against
any loss pavees, additional insureds and named insureds (other than Borrower).
Certificaté: o insurance with respect to all renewal and replacement Policies shall be
delivered to Lietider not less than thirty (30) days prior to the expiration date of any of the
Policies required o ¢ maintained hereunder which certificates shall bear notations
evidencing paymént of 2pplicable premiums (the “Insurance Premiums”). Duplicate
originals of such replaceinint Policies shall be delivered to Lender promptly after
Borrower’s receipt thereof bt 1y any case within thirty (30) days after the effective date
thiereof. If Borrower fails to maiatain and deliver to Lender the original Policies or
certificates of insurance required 0y this Security Instrument, upon ten (10) days prior
notice to Borrower, Lender may procire such insurance at Borrower’s sole cost and
expense.

(¢}  Terrorism Coverage. The comniercial property and business income
insurance required pursuant to Section 3(a) herest zhall be required to cover perils of
terrorism and acts of terrorism (“Terrorism Coverage”) and Borrower shall mamtain
Commercial Property Insurance and Business Income Zusurance for loss resulting from
perils, and acts of terrorism on terms (including amounts) corsistent with those required
under Sections 3.3(a)(i) and (iii) above at all times during tiie ferm of the Loan so long as
(A) Lender determines that either (I) prudent owners of real estatz-comparable to the
Property are maintaining same, or (1) prudent institutional lenders arerequiring that such
owners maintain such insurance; or (B) if such insurance is obtainable from any insurer
or the United States of America or any agency or instrumentality thereof and the lack of
such insurance in and of itself will result in a qualification, downgrade or withdrawal of
the then current rating assigned, or to be assigned, or prevent ratings from beiug assigned,
to the Securities or any class thereof in any applicable Securitization. If Lender has
waived the requirement that Borrower obtain Terrorism Coverage, Lender may at any
time require that Borrower obtain such Terrorism Coverage upon thirty (30) days notice.

(d)  Compliance With Insurance Requirements. Borrower shall comply with
all insurance requirements and shall not bring or keep or permit to be brought or kept any
article upon any of the Property or cause or permit any condition to exist thereon which
would be prohibited by an insurance requirement, or would invalidate the insurance
coverage required hereunder to be maintained by Borrower on or with respect to any part
of the Property pursuant to this Section 3.3.
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(e)  Restoration. If the Property shall be damaged or destroyed, in whole or in
part, by fire or other casualty, Borrower shall give prompt notice of such damage to
Lender and provided that Borrower shall have received the Net Proceeds, Borrower shall
promptly commence and diligently prosecute the completion of the repair and restoration
of the Property as nearly as possible to the condition the Property was in immediately
prior to such fire or other casualty, with such alterations as may be approved by Lender
(the “Insurance Restoration”) and otherwise in accordance with Section 4.4 of this
Security Instrument.

()  Blanket Insurance Policies. The insurance coverage required under
Section 3.3(a) may be effected under a blanket policy or policies covering the Property
and other properties and assets not constituting a part of the security hereunder; provided
that any such hlanket policy shall specify the portion of the total coverage of such policy
that is allocated o the Property, and any sub-limit in such blanket policy applicable to the
Property, and sheil in any case comply in all other respects with the requirements of this
Section 3.3. Lerider may make such other requirements with respect to blanket insurance
as Lender may deem appropriate or desirable from time to time.

(g)  Absolute Transfer On Foreclosure. In the event of a foreclosure of this
Security Instrument or other transrer of title to the Property extinguishing the Debt or the
lien of this Security Instrument, ail-\1znt, title and interest of Borrower in and to any
insurance policies then in force shall pass-ta and are hereby assigned by Borrower to the
purchaser or grantee.

SECTION 3.4 PAYMENT OF TAXES, ET .

(a) Borrower shall pay by their due date all faxes, assessments, waler rates,
sewer rents, governmental impositions, and other charges, inzluding vault charges and
license fees for the use of vaults, chutes and similar areas edizining the Land, now or
hereafter levied or assessed or imposed against the Property or «ny part thereof (the
“Taxes”), all ground rents, maintenance charges and similar charges, now or hereafier
levied or assessed or imposed against the Property or any part thereof (the “Other
Charges”), and all charges for utility services provided to the Propeny as-same become
due and payable. Borrower shall deliver to Lender, promptly upon Lender’s request,
evidence satisfactory to Lender that the Taxes, Other Charges, and utility service charges
have been so paid or are not then delinquent. Borrower shall not suffer and sha'i
promptly cause to be paid and discharged any lien or charge whatsoever that may e or
become a lien or charge against the Property. Except to the extent sums sufficient to pay
all Taxes and Other Charges have been deposited with Lender in accordance with the
terms of this Security Instrument, Borrower shall furnish to Lender paid receipts for the
payment of the Taxes and Other Charges prior to the date the same shall become
delinquent.

(b)  After prior written notice to Lender, Borrower, at its own expense, may
contest by appropriate legal proceeding, promptly initiated and conducted in good faith
and with due diligence, the amount or validity or application in whole or in part of any of
the Taxes, provided that (i) no Event of Default or any event that, with notice or the
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passage of time or the modification or termination of the automatic stay of Section 362 of
the United States Bankruptcy Code may become an Event of Default, has occurred under
the Note, this Security Instrument or any of the Loan Documents (a “Default”),

(ii) Borrower is permitted to do so under the provisions of any other mortgage, deed of
trust or deed to secure debt affecting the Property (it not being implied by this clause that
any such encumbrance will be permitted), (iii} such proceeding shall suspend the
collection of the Taxes from Borrower and from the Property or Borrower shall have paid
all of the Taxes under protest, (iv) such proceeding shall be permitted under and be
conducted in accordance with the provisions of any other instrument to which Borrower
is subizct and shall not constitute a default thereunder, (v) neither the Property nor any
part thereof or interest therein will be in danger of being sold, forfeited, terminated,
cancelled oz lost, (vi) Borrower shall have set aside adequate reserves for the payment of
the Taxes, toccther with all interest and penalties thereon, unless Borrower has paid all of
the Taxes under protest, and (vii) Borrower shall have furnished the security as may be
required in the pioceeding, or as may be reasonably requested by Lender to insure the
payment of any contested Taxes, to gether with all interest and penalties thereon, taking
into consideration the aindunt in the Impound Account available for payment of Taxes.

SECTION 3.5 TAX ANL-INSURANCE IMPOUND ACCOUNT. Borrower shall
establish and maintain at all times whilc tiis Security Instrument continues in effect an impound
account (the “Impound Account”) with Lexder for payment of Taxes and Insurance Premiums
on the Property and as additional security for the indebtedness secured hereby. Borrower shall
deposit in the Impound Account an amount determined by Lender to be sufficient (when added
to the monthly deposits described herein) to pay the niext due installment of real estate taxes and
assessments on the Property at least one (1) month priei 1 the due date or the delinquency date
thereof (as Lender shall determine) and the next due annual tnsurance premiums with respect to
the Property at least one (1) month prior to the due date ther2of. Commencing on the first
Monthly Payment Date under the Note and continuing thereafte’ on'each Monthly Payment Date
under the Note, Borrower shall pay to Lender, concurrently with the Monthly Payment due under
the Note, deposits in an amount equal to one-twelfth (1/12) of the amowit of the annual Taxes
that will next become due and payable on the Property (the “Monthly Ta< izapound™), plus
one-twelfth (1/12) of the amount of the annual Insurance Premiums that wi!l next become due
and payable on insurance policies which Borrower is required to maintain herevider (the
“Monthly Insurance Impound”), each as estimated and determined by Lender.-Tp2 Monthly
Tax Impound or Monthly Insurance Impound, and the payments of interest or principal or both,
payable pursuant to the Note, shall be added together and shall be paid as an aggregate sum by
Borrower to Lender. If Lender at any time determines that the Monthly Tax Impound or
Monthly Insurance Impound is insufficient, Lender may in its discretion adjust the required
monthly payments of such amounts, and Borrower shall be obligated to pay the increased
amounis for the Monthly Tax Impound or Monthly Insurance Impound commencing with the
next monthly payment date under the Note. So long as no Event of Default or Default has
occurred and is continuing, all sums in the Impound Account shall be held by Lender in the
Impound Account and used to pay Taxes and Insurance Premiums before the same become
delinquent. Borrower shall be responsibie for ensuring the receipt by Lender, at least thirty (30)
days prior to the respective due date or the delinquency date for payment thereof (as Lender shall
determine), of all bills, invoices and statements for all Taxes and Insurance Premiums to be paid
from the Impound Account, and so long as no Event of Default has occurred and is continuing,
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Lender shall pay the governmenta! authority or other party entitled thereto directly to the extent
funds are available for such purpose in the Impound Account. In making any payment from the
Impound Account, Lender shall be entitled to rely on any bill, statement or estimate procured
from the appropriate public office or insurance company or agent without any inquiry into the
accuracy of such bill, statement or estimate and without any inquiry into the accuracy, validity,
enforceability or contestability of any tax, assessment, valuation, sale, forfeiture, tax lien or title
or claim thereof, Lender shall pay no interest on funds contained in the Impound Account to
Borrower and any interest or other earnings on funds deposited in the Impound Account shall be
solely for the account of Lender. If the total funds in the Impound Account shall exceed the
amount of pavments actually applied by Lender for the purposes of the Impound Account, such
excess may be credited by Lender on subsequent payments to be made hereunder or, at the
option of Lender; r=funded to Borrower. In allocating such excess, Lender may deal with the
person shown ox th¢ records of Lender to be the owner of the Property. If, however, the
Impound Account shalisiot contain sufficient funds to pay the sums required when the same
shall become due and peyzole, Borrower shall, within ten (10) days after receipt of written notice
thereof, deposit with Lendter the full amount of any such deficiency. The Impound Account shall
not constitute a trust fund anc mizy be commingled with other monies held by Lender.

SECTION 3.6 CONDEMNATION. Borrower shall promptly give Lender notice of the
actual or threatened commencement o %0y condemnation or eminent domain proceeding and
shall deliver to Lender copies of any and ai)ciapers served in connection with such proceedings.
Lender may participate in any such proceediags to-the extent permitted by law. Borrower shall
deliver to Lender all instruments requested by ivto permit such participation. Borrower shall, at
its expense, diligently prosecute any such proceedings and shall consult with Lender, its
attorneys and experts, and cooperate with them in the ear ving on or defense of any such
proceedings. Borrower shall not make any agreement in Yiew of condemnation of the Property or
any portion thereof without the prior written consent of Lenc'ei in each instance, which consent
shall not be unreasonably withheld or delayed in the case of a taking of an insubstantial portion
of the Property as determined by Lender. Notwithstanding any takizic-hy any public or quasi-
public authority through eminent domain or otherwise (including any-trznsfer made in liew of or
in anticipation of the exercise of such taking) and whether or not any Ceirierination Awards are
made available to Borrower for the completion of the repair and restoration of the Property as
nearly as possible to the condition the Property was in immediately prior to the rondemnation or
transfer in licu of condemnation, with such alterations as may be approved by Lendern
accordance with Section 4.4 (a “Condemnation Restoration™), Borrower shall contipue to pay
the Debt at the time and in the manner provided for its payment in the Note and in this Security
Instrument and the Debt shall not be reduced until any Condemnation Award shall have been
actually received and applied by Lender, after the deduction of expenses of collection, to the
reduction or discharge of the Debt. Lender shall not be limited to the interest paid on the
Condemnation Awards by the condemning authority but shall be entitled to receive out of the
Condemnation Awards interest at the rate or rates provided herein or in the Note. Borrower shall
cause Condemnation Awards payable to Borrower in any condemnation or transfer made in lieu
of or in anticipation of the excrcise of such taking to be paid directly to Lender. Lender shall
apply any such Condemnation Awards (after deducting any expenses of collection) to the
reduction or discharge of the Debt (whether or not then due and payable). No Prepayment
Consideration shall be payable solely in connection with such Condemnation Awards; provided,
however, that notwithstanding the foregoing, if an Event of Default or a Default is existing as of
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the date of the condemnation, then any Condemnation Awards or proceeds applied to the Debt
pursuant to this Section shall be subject to the Prepayment Consideration computed in
accordance with the terms of the Note. For the purposes of determining whether Prepayment
Consideration shall be payable under this Section 3.6, a civil or criminal action seeking or
resulting in a forfeiture of the Property shall not be deemed a condemnation or eminent domain
proceeding and any payment made pursuant to or in connection with such forfeiture action be
subject to the payment of Prepayment Consideration. If the Property or any portion thereof is
taken by the power of eminent domain, Borrower shall promptly commence and diligently
prosecute the Condemnation Restcration in accordance with Section 4.4 of this Security
Instrumen?.. 1" the Property is sold, through foreclosure or otherwise, prior to the receipt by
Lender of the‘award or payment, Lender shall have the right, whether or not a deficiency
judgment on tlie¥ate shall have been sought, recovered or denied, to receive the Condemnation
Awards or a portic:i thereof sufficient to fully satisfy the Debt.

SECTION 3.7 LF.ASES AND RENTS. Borrower shall comply at all times with that
certain Assignment of Lcases and Rents of even date herewith executed by Borrower in favor of
Lender, which is incorporated kes<in by this reference as though fully set forth herein. All Rents
generated by or derived from the Property shall first be utilized solely for current expenses
directly attributable to the ownership-and operation of the Property, including current expenses
relating to Borrower’s liabilities and otligations with respect to the Loan Documents, and none
of the Rents generated by or derived froni(h& Property shall be diverted by Borrower and
utilized for any other purpose unless all such curicnt expenses attributable to the ownership and
operation of the Property have been fully paid and satisfied.

SECTION 3.8 MAINTENANCE OF PROFERTY. Borrower shall cause the Property
to be maintained in a good and safe condition and repair./t2i2 Improvements and the Personal
Property shall not be removed, demolished or materially altercd (unless such Personal Property is
replaced with personal property of equal or better quality) withcat tie consent of Lender.
Borrower shall promptly repair, replace or rebuild any part of the Property which may be
destroyed by any casualty, or become damaged, worn or dilapidated o1 »hich may be affected by
any proceeding of the character referred to in Section 3.6 hereof and shali complete and pay for
any structure at any time in the process of construction or repair on the Land., Borrower shall not
initiate, join in, acquiesce in, or consent to any change in any private restrictive covenant, zoning
faw or other public or private restriction, limiting or defining the uses that may benuae of the
Property or any part thereof. If under applicable zoning provisions the use of all or <ny nortion
of the Property is or shall become a nonconforming use, Borrower will not cause or permit-the
nonconforming use or Improvement to be discontinued or abandoned without the express written
consent of Lender.

SECTION 3. WASTE. Borrower shall not commit or suffer any waste of the Property
(“waste” meaning the diminution in the Property’s value resulting from Borrower’s negligent or
willful failure to manage, maintain, repair and otherwise operate the Property in a commercially
reasonable manner) or make any change in the use of the Property which will in any way
materially increase the risk of fire or other hazard arising out of the operation of the Property, or
take any action that might invalidate or give cause for cancellation of any Policy, or do or permit
to be done thereon anything that may in any way impair the value of the Property or the security
of this Security Instrument. Borrower shall not, without the prior written consent of Lender,
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permit any drilling or exploration for or extraction, removal, or production of any minerals from
the surface or the subsurface of the Land, regardless of the depth thereof or the method of mining
or extraction thereof.

SECTION 3.10 COMPLIANCE WITH LAWS.

(a)  Borrower shall promptly comply with all existing and future federal, state
and local laws, orders, ordinances, governmental rules and regulations or court orders
affecting the Property and the use thereof (“Applicable Law”).

{b)  Borrower shall maintain all necessary certificates, licenses and other
approvils) governmental and otherwise, necessary for the operation of the Property and
the condwct bf its business and all required zoning, building code, land use,
environmen.ai-and other similar permits or approvals, in full force and effect and shall
not take or omit +0 ake any action that would subject any of the foregoing to revocation,
suspension, forfeiiure or modification.

(¢)  Borrowe: sha'l.from time to time, upon Lender’s request, provide Lender
with evidence reasonably satisfactory to Lender that the Property complies with all
Applicable Laws or is exempt frem compliance with Applicable Laws.

(d)  Notwithstanding any provisions set forth herein or in any document
regarding Lender’s approval of alteraticns of the Property, Borrower shall not alter the
Property in any manner that would materialiyincrease Borrower’s responsibilities for
compliance with Applicable Laws without the prior written approval of Lender. Lender’s
approval of the plans, specifications, or working drawings for alterations of the Property
shall create no responsibility or liability on behalf of Lender for their completeness,
design, sufficiency or their compliance with Applicable Yaws. The foregoing shall apply
to tenant improvements constructed by Borrower or by any o its tenants. Lender may
condition any such approval upon receipt of a certificate of comipliance with Applicable
Laws from an independent architect, engineer, or other person acrentable to Lender.

(e)  Borrower shall give prompt notice to Lender of the receipt by Borrower of
any notice related to a violation of any Applicable Laws and of the com'nen zement of
any proceedings or investigations which relate to compliance with Applicabie Laws.

(f) Afier prior written notice to Lender, Borrower, at ifs own expense, Ay
contest by appropriate legal proceeding, promptly initiated and conducted in good faith
and with due diligence, the Applicable Laws affecting the Property, provided that (i) no
Event of Default or Default has occurred; (i) Borrower is permitted to do so under the
provisions of any other mortgage, deed of trust or deed to secure debt affecting the
Property; (iii) such proceeding shall be permitted under and be conducted in accordance
with the provisions of any other instrument to which Borrower is subject and shall not
constitute a default thereunder; (iv) neither the Property nor any part thereof or interest
therein nor any of the tenants or occupants thereof shall be affected in any material
adverse way as a result of such proceeding; and (v) Borrower shall have furnished to
Lender all other items reasonably requested by Lender.
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SECTION 3.11 BOOKS AND RECORDS.

(a)  Borrower shall keep adequate books and records of account in accordance
with methods acceptable to Lender and consistently applied, and shall furnish to Lender:

(i) Within ninety (90) days after the close of each fiscal year of
Borrower, Borrower shall deliver or cause to be delivered to Lender the following
financial reports, each of which shall be certified by the Borrower’s chief
financial officer or another person acceptable to Lender: (A) an annual rent roll;
(B) an annual operating statement of the Property; and (C) an annual balance
sheet and profit-and-loss statement of Borrower. If required by Lender, the
aniinal operating statement, annual balance sheet and annual profit-and-loss
state-nent shall be audited or prepared and certified by an independent certified
public aczountant acceptable to Lender.

(i) For each Guarantor, Borrower shall deliver, or cause to be
delivered to Lénnerwithin ninety (90) days after the close of the fiscal year of
such Guarantor (A) pr-annual batance sheet and profit and loss statement of such
Guarantor certified o such Guarantor’s chief financial officer or another person
acceptable to Lender if sizch Guarantor is an entity, or (B) a signed personal
financial statement in a form satisfactory to Lender if such Guarantor Is an
individual.

(iii)  For the first twelve (12! months after the date of this Security
Instrument, Borrower shall deliver, oricause 10 be delivered, all of the following
with respect to the previous calendar moath within twenty-one (21) days after the
close of each calendar month, in each case be certified by the Borrower’s chief
financial officer or another person acceptable to lender: (A) monthly rent roll(s);
(B) monthly operating statement(s) of the Propeny; aud (C) year-to-date operating
statement(s) of the Property.

(iv)  Beginning thirteen (13) months after the daie of this Secunty
Instrument, Borrower shall deliver, or cause {0 be delivered, @l of the following
with respect to the previous fiscal quarter within thirty (30) days aftes the close of
cach fiscal quarter, all to be certified by the Borrower’s chief financial otficer or
another persen acceptable to Lender: (A) a quarterly rent roll; (B) a ques torly
operating statement of the Property; and (C) a year-to-date operating statenient of
the Property.

(b)  Not later than each February 1 during the term of the Note upon Lender’s
request, Borrower shall deliver to Lender, for Lender’s approval, a report (the “Leasing
Report”) setting forth the minimum economic terms that Borrower proposes for use in
connection with the standard lease form for leases of portions of the Property during the
twelve month period beginning upon such anniversary date. The terms set forth in the
Leasing Report shall reflect the prevailing market conditions for like properties in the
locality of the Property.
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(¢}  Immediately upon Borrower’s receipt of such information, but in no event
less frequently than annually, Borrower shall deliver to Lender upon request, in form
satisfactory to Lender, information regarding the sales and/or receipts of each tenant of
the Property who is required to report such information to Borrower pursuant to such
tenant’s Lease or otherwise.

(d)  Upon request, Borrower and its affiliates shall furnish to Lender:

(i) a property management report for the Property, showing the
number of inquiries made and/or rental applications received from tenants or
nrospective tenants and deposits received from tenants and any other information
‘equested by Lender, in reasonable detail and certified by Borrower to be true and
coinrlete, but not more frequently than quarterly; and

()", an accounting of all security deposits held in connection with any
Lease of ariy part of the Property, including the name and identification number of
the accounts ir. which such security deposits are held, the name and address of the
financial institutions in which such security deposits are held and the name of the
person to contact at such: financial institution, along with any authority or release
necessary for Lender tc obtain information regarding such accounts directly from
such financial institutions;

(¢)  Borrower and its affiliates shail furnish Lender with such other additional
financial or management information as mey, fom time to time, be required by, and in
form and substance satisfactory to, Lender.

SECTION 3.12 PAYMENT FOR LABOR AND MA TERIALS. Borrower shall
promptly pay when due all bills and costs for labor, materiais, and-anecifically fabricated
materials incurred in connection with the Property and never permit 14 exist beyond the due date
thereof in respect of the Property or any part thereof any lien or secuity interest, even though
inferior o the liens and the security interests hereof, and in any event nevzr permit to be created
or exist in respect of the Property or any part thereof any other or additioral }ien or security
interest other than the liens or security interests hereof, except for the Permuited Exceptions.
Notwithstanding the foregoing, after prior written notice to Lender, Borrower may, it its own
expense, contest any mechanic’s lien affecting the Property by appropriate legal pracecgings,
promptly initiated and conducted in good faith and with due diligence as determined by i.ender,
provided that all of the following conditions are satisfied in Lender’s discretion: (i) no Event of
Default has occurred and is continuing; (ii) Borrower is permitted to do so under the provisions
of any other mortgage, deed of trust or deed to secure debt affecting the Property; (iii) such
proceeding shall be permitted under and be conducted in accordance with the provisions of any
other instrument to which Borrower or the Property is subject and shall not constitute a default
thereunder; (iv) neither the Property, any part thereof or interest therein, any of the tenants or
occupants thereof, nor Borrower shall be affected in any material adverse way as a result of such
proceeding; (v) Borrower shall have furnished to Lender additional security in respect of the lien
being contested in an amount reasonably requested by Lender, but in any event not less than
125% of the amount of the len; (vi) Borrower shall have furnished to Lender all other items
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reasonably requested by Lender, including title insurance coverage or bonding over such lien;
and (vii) Lender shall have determined that Borrower is likely to prevail in such contest.

SECTION 3.13 PERFORMANCE OF OTHER AGREEMENTS. Borrower shall
observe and perform each and every term to be observed or performed by Borrower pursuant to
the terms of any agreement or recorded instrument affecting or pertaining to the Property.

SECTION 3.14 CHANGE OF NAME, IDENTITY OR STRUCTURE. Except as may
be expressly permitted under Article 8, Borrower shall not change Borrower’s name, identity
(including (s ‘rade name or names) of, if not an individual, Borrower’s corporate, partnership or
ofher structure;its state of organization or its identification number, without notifying the Lender
of such change in'writing at least thirty (30) days prior to the effective date of such change and,
in the case of a cliapize in Borrower’s structure, without first obtaining the prior written consent
of the Lender.

SECTION 3.15 FiZIiSTENCE. Borrower shall continuously maintain (a) its existence
and shall not dissotve or pernit te-dissolution, (b) its rights to do business in the state where the
Property is located and (¢) its franchises and trade names.

ARTICLE 4 - SPECIAL COVENANTS
Borrower covenants and agrees that.

SECTION 4.1 PROPERTY USE. The Property shall be used only for the use approved
by Lender in connection with the making of the Lo and for no other use without the prior
written consent of Lender.

SECTION 42 ERISA.

()  Borrower shall not engage in any transaction-itat would cause any
obligation, or action taken or to be taken, hereunder (or the exersise by Lender of any of
its rights under the Note, this Security Instrument and any other Zoan'Document) to be a
non-exempt (under a statutory or administrative class exemption) proaibited transaction

under the Employee Retirement Income Security Act of 1974, as amend<d (“ERISA”).

(b)  Borrower further covenants and agrees to deliver to Lender such
certifications or other evidence from time to time throughout the term of the Security
Instrument, as requested by Lender, that (i) Borrower is not an “employee benefit plan”
as defined in Section 3(3) of ERISA, which is subject to Title I of ERISA, ora
“sovernmental plan” within the meaning of Section 3(3) of ERISA; (i1) Borrower is not
subject to state statutes regulating investments and fiduciary obligations with respect to

governmental plans; and (ii1) one or more of the following circumstances is true:

(1) Equity interests in Borrower are publicly offered securitics, within
the meaning of 29 CF.R. § 2510.3-101(b)(2);
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(i)  Less than 25 percent of each outstanding class of equity interests in
Borrower are held by “benefit plan investors” within the meaning of 29 C.F.R.
§ 2510.3-101(f)(2); or

(iii)y  Borrower qualifies as an “operating company” or a “real estate
operating company” within the meaning of 29 C.F.R. § 2510.3-101{c) or (e} or an
investment company registered under The Investment Company Act of 1940.

SECTION 4.3 SINGLE PURPOSE ENTITY.

{a) Limited Purpose. Borrower by execution of this Security Instrument
represents, warrants and covenants that it (i) has been and shal! continue to be organized
solely forths. limited purpose of acquiring, owning, improving, leasing, managing,
operating, holding for investment, refinancing and selling or otherwise disposing of the
Property and doing only those things necessary in connection therewith, (if) shall not
engage in any othir business, (iii) shall have no other purpose, (iv) shall not own or
acquire any real property niher than the real estate included in the Property or any
personal (tangible or intangibie} property other than personal property included in the
Property or in furtherance ¢f the purposes of Borrower as stated herein, and (v) shall not
incur, create, or assume any indeltedness or liabilities, secured or unsecured, direct or
contingent, other than (A) the Loar'2ud (B) unsecured indebtedness that represents trade
payables or accrued expenses ocourring jn.the normal course of business of owning and
operating the Property that is not evider.ced by a promissory note and is due and payable
within thirty (30) days after the date incurred and which in no event exceeds two percent
(2%) of the original principal amount of the Note

(b)  Prohibited Actions. Borrower by execution of this Security Instrument
represents, warrants, and covenants that it has not taken 7nd shall not take any of the
following actions:

) take any “Bankruptcy Action”, which is d<fined to include
without limitation:

(A) taking any action that might cause Borrower to become
insolvent;

(B)  commencing any case, proceeding or other action-or: ehalf
of Borrower or under any existing or future law of any jurisdiction relating
to bankruptcy, insolvency, reorganization or relief of debtors;

(C) instituting proceedings to have Borrower adjudicated as
bankrupt or insolvent;

(D)  consenting to the institution of bankruptcy or insolvency
proceedings against Borrower;

(E)  filing a petition or consent to a petition seeking
reorganization, arrangement, adjustment, winding-up, dissolution,
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composition, liquidation or other relief on behalf of Borrower of its debts
under any federal or state law relating to bankruptcy;

(F)  seeking or consenting to the appointment of a receiver,
liquidator, assignee, trustee, sequestrator, custodian or any similar official
for Borrower or a substantial portion of its properties;

(G)  admitting in writing Borrower’s inability to pay debts
generally as they become due;

(H)  making any assignment for the benefit of Borrower’s
creditors; or

D taking any action in furtherance of the foregoing;

(i1) dissolve, liquidate or terminate in whole or in part, or consolidate
with or merge ifity any person or entity, or sell, transfer or otherwise dispose of or
encumber all of substantially all of its assets or change its legal structure;

(i)  amendorTecommend the amendment of any formation or
organizational document o Borrower in violation of Article V of the Limited
Liability Company Agreemeitof Borrower in effect as of the date hereof uniess
(i) Lender consents to such amendment and (ii) following any securitization of the
Loan, the applicable rating agencics confirm in writing that such change will not
result in the qualification, withdrawal o1 downgrade of any securities ratings;

(iv)  fail to preserve its existence 23 an entity duly organized, validly
existing and in good standing (if required) vader the applicable laws of the
jurisdiction of its organization or formation;

(v)  terminate or fail to comply with the provisions of its organizational
documents; or

(vi)  engage in any business or activity that is not consistent with the
purposes of Borrower as set forth in Section 4.3(a) above.

(c)  Separateness Covenants. Except as otherwise expressly requared by
any Loan Document, Borrower by execution of this Security Instrument represents,
warrants, and covenants that it shall at all times:

(1) not commingle assets with those of any other entity,
(i)  hold its assets in its oWn name;

(i)  conduct its own business in its own name (except for services
rendered under an arm’s length business management services agreement with an
affiliated Qualifying Manager (as hereinafter defined), so long as Borrower
requires that such manager under such written management agreement expressly
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indicates in written communications on behalf of Borrower that it is acting on
behalf of Borrower);

(iv)  maintain its bank accounts, books, records and financial statements
in accordance with generally accepted accounting principles, keep such bank
accounts, books, records and financial statements separate from those of any other
person or entity, and not permit the listing of its assets on the financial statement
of any other person or entity; provided, however, Borrower may include its
financial statements as part of a consolidated financial statement if (A) such
statements contain a notation that makes clear that Borrower is a separate entity
and that the assets and credit of Borrower are not available to satisfy liabilities of
ar.v.other Person and that the assets and credit of such other Person are not
availeble to satisfy liabilities of Borrower (except as otherwise provided in the
Loan Documents) and (B) Borrower’s assets and liabilities are listed on
Borrowe:'s own separate financial statements;

(v) riaidiain its books, records, resolutions and agreements as official
records;

(vi)  pay its Cun Nabilities out of its own funds;

(vii) except for capital contributions or capital distributions permitted
under the terms and conditions (f this Security Instrument and properly reflected
on the books and records of Borrov er) maintain adequate capital in light of its
contemplated business operations; prcvided, however, that the foregoing shail not
require any member, indemnitor or guaranfordo make additional capital
contributions to Borrower,

(viii) observe all organizational formaliiies necessary o maintain its
separate existence and preserve its existence in good sieading as a single member
limited lability company under the laws of the State of Deiaware;

(ix)  maintain an arm’s-length relationship with Ar&liates and enter into
transactions with Affiliates only on a commercially reasonable basis,

(x)  pay the salaries of only its own employees and maintai 2
sufficient number of employees in light of contemplated business operatioss.

(xi)  not guarantee or become obligated for the debts of any other entity
or hold out its credit as being available to satisfy the obligations of others;

(xii) ot acquire the obligations or securities of its Affiliates or owners,
including partners, members or shareholders;

(xili) not make loans or advances to any other person or entity;

(xiv) allocate fairly and rcasonably any overhead for shared office
space;
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(xv) use separate stationery, invoices and checks;

(xvi) file its own tax returns (unless prohibited by applicable laws from
doing so) except to the extent that Borrower (A) is treated as a “disregarded
entity” for tax purposes and is not required to file tax returns under Applicable
Law or (B) is allowed to file consolidated tax returns, in which case Borrower
may include its taxable income, loss, deductions, gains or other items s part ofa
consolidated tax return and pay any taxes required to be paid under Applicable
Law,

(xvii) not pledge its assets for the benefit of any other person or entity
otter than as contemplated hereby;

fxviii) hold itself out as a separate entity, and not fail to correct any
known misunderstanding regarding its separate identity;

(xix) (nctidentify itselfasa division of any other person or entity;

(xx) ot niaintain its assets in such a manner that will be costly or
difficult to segregate, ascertain or identify its individual assets from those of any
other person or entity; anc

(xxi) observe the single purpose entity and separateness covenants and
requirements set forth herein.

(d)  Organizational Documents. The riganizational documents of a Borrower
that is structured as a single member limited liability company shall provide that, as long
as any Debt remains outstanding, upon the occurrence of any event that causes the sole
member of such Borrower to cease to be a member of Borrower (other than (i) upon an
assignment by such member of all of its limited Hability corpany interest in Borrower
and the admission of the transferee, if permitted pursuant (o thie Organizational documents
of Borrower and the Loan Documents, or (ii) the resignation of su:h member and the
admission of an additional member of Borrower, if permitted pursuan’ (o the
organizational documents of Borrower and the Loan Documents), the sp acia! member
(the “Special Member”) shall, without any action of any person or entity apu
simultaneously with the sole member of Borrower ceasing to be a member ol Ecrrower,
automatically be admitted as the sole member of Borrower and shall preserve and
continue the existence of Borrower without dissolution. The organizational docunients of
Borrower shall further provide that for so long as any Debt is outstanding, no Special
Member may resign or transfer its rights as Special Member unless a successor Special
Member has been admitted to Borrower as a Special Member.

(e) SPE Component Entity. If Borrower is 2 partnership or limited liability
company (other than a single member limited liability company formed in the statc of
Delaware), each general partner of Borrower in the case of a partnership or the managing
member of Borrower in the case of a limited liability company (each an “SPE
Component Entity”), as applicable, shall be a corporation whose sole asset is its interest
in Borrower and each SPE Component Entity will:
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(1) at all times comply with each of the covenants, terms, provisions,
representations and warranties contained in Sections 4.3(b) and (c) above, as if
each such covenant, term, provision, representation or warranty was agreed to or
made directly by such SPE Component Entity, and each such SPE Component
Entity, by execution of this Security Instrument, does hereby so covenant,
represent and warrant;

(ii) cause Borrower to comply with the provisions of this Section 4.3;
and

(iii) will have organizational documents containing restrictions on its
activities and imposing requirements intended to preserve its separateness that are
srostantially similar to those of Borrower, and such organizational documents
shall movide, among other things, that such corporation will not engage in any
business ot activity other than owning an interest in Borrower, will not acquire or
own any assets other than its partnership, membership or other equity interest in
Borrower, will not ncur any debt or liabilities, secured or unsecured, direct or
contingent other than-unsecured indebtedness that represents trade payables or
accrued expenses oceurring in the normal course of business related to the
ownership of an interest iz Rorrower that is not evidenced by a promissory note
and is due and payable wiihin thirty (30) days after the date incurred and which in
no event exceeds $10,000.00.' Such. SPE Component Entity shall own at least a
one percent interest in Borrower,

(H Definitions.  As used in this Cesiion and in Section 23.21, the terms shall
have the meanings set forth herein:

(1) “Affiliate” means a person or entity tiiat directly or indirectly
(through one or more intermediaries) controls, is centzolled by, or is under
common control of or with, the person or entity speciiied:.and

(i) “control” means (A) whether directly or indirectiy, ownership or
control of the power to vote twenty-five percent (25%) or moic of the outstanding
equity interests of any such entity, (B) the control in any manner of the =lection of
more than one director or trustee (or persons exercising similar functions) of such
entity, or (C) the possession of the power to direct or cause the directionot'the
management and/or policies of such entity, whether through the ownership o
voting securities, by contract, or otherwise.

(g) Injunctive Relief.  Borrower by execution of this Security Instrument
acknowledges and agrees with Lender that Lender would be irreparably damaged if any
of the covenants of this Section 4.3 are breached or not performed in accordance with
their specific terms and that monetary damages would not provide an adequate remedy in
such event. Accordingly, it is agreed that, in addition to any other remedy to which
Lender may be entitled, at law or in equity, Lender shall be entitled to injunctive relief to
prevent or remedy breaches of the provisions of this Section 4.3 and specifically to
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enforce the terms and provisions of this Section 4.3 in any action instituted in any court
of the United States or any state thereof having subject matter jurisdiction thereof.

SECTION 4.4 RESTORATION AFTER CASUALTY/CONDEMNATION. For the
purposes of this Section 4.4, the term “Net Proceeds” shall mean, as applicable, (1) the net
amount of all insurance proceeds under the Policies carried pursuant to Subsections 3.3(a)(1)
(Property Insurance), (iii) (Boiler and Machinery), (iv) (Builder’s Risk), (v) {(Ordinance/Law
Coverage), and (vi) (Personal Property) of this Security Instrument as a result of such damage or
destruction, or (2) the net amount of all proceeds from insurance or Condemnation Awards
relating to tae Condemnation Action, each case after deduction of Lender’s reasonable costs
and expenses {including reasonable counsel fees), if any, in collecting the same. If the Property
is damaged or (estroyed, in whole or in part, by fire or other casualty (a “Casualty Loss”) or if
the Property or 2ity.portion thereof is taken, or threatened to be taken, in any condemnation or
crinent domain proveceing (whether instituted or threatened, a “Condemnation Action”), the
following provisions shait 4pply in connection with any Insurance Restoration or Condemnation
Restoration {collectively-ine “Restoration”):

(@)  The Net Frogeeds shall be disbursed directly to Borrower if each of the
following conditions are satisfied: (i) the Net Proceeds do not exceed $30,000.00
(“Availability Threshold”), (i1}t cost of completing the Restoration as reasonably
estimated by Borrower is less thain-or-cqual to the Availability Threshold, (iit) no Event
of Default or Default has occurred and is enntinuing, (iv) the Property and the use thereof
after the Restoration will be in compliar.ce with, and permitted under, all applicable
zoning laws, ordinances, rules and regulations (including all applicable Environmental
Laws, and (v} such Casualty Loss or Condembation Action does not materially impair
access to the Property or the Improvements. Borrower shall be permitted and is obligated
to settle any insurance claims with respect to the Net Proceeds that are, in the aggregate,
less than or equal to the Availability Thresheld unless an cvent of Default or Default has
occurred and is continuing. Lender shall have the right to-paiticipate in and approve any
settlement for insurance claims with respect to the Net Procecas that in the aggregate are
equal to or greater than the Availability Threshold. Borrower hercty grants to Lender an
irrevocable power of attorney coupled with an interest for the purpos¢ of filing and
prosecuting such claim and collecting and making receipt for any such p2yinent, which
such power may be exercised by Lender after the occurrence of an Evenvof/dcfault or
Default. If the Net Proceeds are received by Borrower, such Net Proceeds shui); until the
completion of the related work, be held in trust for Lender and shall be segregated from
other funds of Borrower to be used to pay for the cost of the Restoration in accordatice
with the terms hercof. Borrower shall commence and diligently prosecute to completion
the Restoration of the Property to as nearly as possible the condition it was in
immediately prior to such Casualty Loss or Condemnation Action.

(b)  If the Net Proceeds are greater than the Availability Threshold, such Net
Proceeds shall, subject to the provisions of the Leases that are supetior to the lien of this
Security Instrument or with respect to which subordination and non-disturbance
agreements binding upon Lender have been entered into concerning the deposits of Net
Proceeds, be forthwith paid to Lender to be held by Lender in a segregated account to be
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made available to Borrower for the Restoration in accordance with the provisions of this
Subsection 4.4(b}.

(i)  The Net Proceeds shall be made available to Borrower for payment
of, or reimbursement of Borrower’s reasonable and customary expenses in
connection with, the Restoration, subject to the following conditions:

(A)  no Event of Default or any Default has occurred and
is continuing;

(B)  Lender is furnished, within a reasonable period of
time prior to request for initial disbursement, with (i) an estimate of the
costs of the Restoration, which estimate shall be accompanied by an
independent architect’s certification as to such costs, and (ii) appropriate
pleire and specifications for the Restoration, which plans and
spesifications shall be subject to Lender’s approval;

(C)  Lender determines that the Net Proceeds, together
with any cash or ‘cash equivalent deposited by Borrower with Lender, are
sufficient to cover the costs of the Restoration as certified by the
independent architec?,

(D)  ifthe Net Proceeds are insurance proceeds, less than
fifty percent (50%) of the wotai floor area of the Improvements has been
damaged or destroyed or rendered unusable as a result of such Casualty
Loss, or, if the Net Proceeds are Condemnation Awards, less than twenty-
five percent (25%) of the Land constituting the Property is taken and such
Land that is taken is located along the perimcter or periphery of the
Property and no portion of the Improvements 13 located on such Land,

(E) the fair market value of the Iniprovements has been
damaged, destroyed or rendered unusable is less then (1) thirty percent
(30%) in the event of a Casualty Loss or (2) fifteen percent (15%) in the
event of a Condemnation Action;

(F)  Lender determines that any operating defiits,
including all scheduled payments of principal and interest under theiNote
that will be incurred with respect to the Property as a result of the
occurrence of any such Casualty Loss or Condemnation Action, whichever
the case may be, will be covered out of (1) the Net Proceeds, (2) business
interruption and/or loss of “rental income™ insurance, or (3) other funds of
Borrower,

(G)  Lender determines that, upon the completion of the
Restoration and related lease-up, if applicable, the net cash flow of the
Property will be restored to a level sufficient to cover all carrying costs
and operating expenses of the Property, including debt service on the Note
at a coverage ratio (after deducting replacement reserve requirements and
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reserves for tenant improvements and leasing commissions from net
operating income) equal to or greater than the coverage ratio calculated
and assumed by Lender in connection with the origination of the Loan or,
if lower, the coverage ratio that existed as of the date immediately
preceding such Casualty Loss or Condemnation Action;

(H)  the Restoration can reasonably be completed on or
before the earliest to occur of (1) twelve (12) months from the date of the
Casualty Loss or Condemnation Action, (2) six (6) months prior to the
Maturity Date (as defined in the Note), (3) the earliest date required for
such completion under the terms of any Leases, or (4) such time as may be
required under applicable zoning law, ordinance, rule or regulation in
order to repair and restore the Property to as nearly as possible the
condition it was in immediately prior to such Casualty Loss or
Condemnation Action;

0 the Property and the use thereof after the
Restoration viilbe in compliance with, and permitted under, all applicable
zoning laws, ordinances, rules and regulations (including all applicable
Environmental Lzws); and

(J)  'such Casuaity Loss or Condemnation Action does
not materially impair pos!-Restoration access to the Land or the
Improvements.

(i)  The Net Proceeds shall be haic by Lender and constitute additional
security for the obligations until disbursed pursnant to this Subsection 4.4(b). The
Net Proceeds shall be disbursed by Lender to, or =8 Girected by, Borrower from
time to time during the course of the Restoration, upoti receipt of evidence
satisfactory to Lender that (A) all materials installed and work and labor
performed (except to the extent that they are to be paid foront.of the requested
disbursement) in connection with the Restoration have been p iid for in full, and
(B) there exist no notices of pendency, stop orders, mechanic’s or-materialman’s
liens or notices of infention to file same, or any other liens or encuunbrances of
any nature whatsoever on the Property arising out of the Restoratior that have not
either been fully bonded and discharged of record or in the alternative Tully
insured to the satisfaction of Lender by the title company insuring the lien‘of this
Security Instrument.

(iii)  Lender shall have the use of the plans and specifications and all
permits, licenses and approvals required ot obtained in connection with the
Restoration. The identity of the contractors, subcontractors and materialmen
engaged in the Restoration, as well as the contracts under which they have been
engaged, shall be subject to prior review and approval by Lender and an
independent consulting engineer, architect, or other expert selected by Lender (the
“Restoration Consultant™), such approval not to be unreasonably withheld or
delayed. Borrower shall pay all costs and expenses incurred by Lender in

28



1275465.3

0606043089 Page: 34 of 86

UNOFFICIAL COPY

connection with making the Net Proceeds available for the Restoration including
the fees and expenses of Lender’s attorneys and the Restoration Consultant.

(iv)  Inno event shall Lender be obligated to make disbursements of the
Net Proceeds in excess of an amount equal to the costs actually incurred from
time to time for work in place as part of the Restoration, as certified by the
Restoration Consultant, minus the Restoration Retainage. The term “Restoration
Retainage” as used in this Subsection 4.4(b) shall mean an amount equal to ten
percent (10%) of the costs actually incurred for work in place as part of the
Restoration, as certified by the Restoration Consultant. The Restoration
Retainage shall in no event, and notwithstanding anything to the contrary set forth
above in this Subsection 4.4(b), be less than the amount actually held back by
Rarrowar from contractors, subcontractors and materialmen engaged in the
Restorausn, The Restoration Retainage shall not be released until the Restoration
Consultar( rertifies to Lender that the Restoration has been completed in
accordance with the provisions of this Subsection 4.4(b) and that all approvals
necessary for tae resoccupancy and use of the Property have been obtained from
all appropriate gover-unental and quasi-governmental authorities, and Lender
receives evidence savisfactory to Lender that the costs of the Restoration have
been paid in full or will ¢ paid in full out of the Restoration Retainage, provided,
however, that Lender will rcisase the portion of the Restoration Retainage being
held with respect to any contractor; zubcontractor or materialman engaged in the
Restoration as of the date upon which the Restoration Consultant certifies to
Lender that the contractor, subcontractor or materialman has satisfactorily
completed all work and has supplied allznsierials in accordance with the
provisions of the contractor’s, subcontractet’s or materialman’s contract, and the
contractor, subcontractor or materialman delivcrs the lien waivers and evidence of
payment in full of all sums due to the contractor, subcontractor or materialman as
may be reasonably requested by Lender or by the tit'< coampany insuring the lien
of this Security Instrument. If required by Lender, the-sprety company, if any,
that issued a payment or performance bond with respect to ‘e contractor,
subcontractor or materialman shall approve the release of any tuch portion of the
Restoration Retainage.

(v) Lender shall not be obligated to make disbursements of the Net
Proceeds more frequently than once every calendar month.

(vi)  Ifatany time the Net Proceeds or the undisbursed balance thereof
shall not, in Lender’s determination, be sufficient to pay in full the balance of the
costs that are estimated by the Restoration Consultant to be incurred in connection
with the completion of the Restoration, Borrower shall deposit the deficiency (the
“Net Proceeds Deficiency”) with Lender before any further disbursement of the
Net Proceeds shall be made. The Net Proceeds Deficiency deposited with Lender
shall be held by Lender and shall be disbursed for costs actually incurred in
connection with the Restoration on the same conditions applicable to the
disbursement of the Net Proceeds, and until so disbursed pursuant to this
Subsection 4.4(b) shall constitute additional security for the obligations.
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(vii) The excess, if any, of the Net Proceeds and the remaining balance,
if any, of the Net Proceeds Deficiency deposited with Lender after the Restoration
Consultant certifies to Lender that the Restoration has been completed in
accordance with the provisions of this Subsection 4.4(b), and the receipt by
Lender of evidence satisfactory to Lender that all costs incurred in connection
with the Restoration have been paid in full, shall be remitted by Lender to
Borrower, provided no Event of Default or Default shall have occurred and shall
be continuing.

(¢)  All Net Proceeds not required (1) to be made available for the Restoration
or (ii) 20 be returned to Borrower as excess Net Proceeds pursuant to
Subsectian 4.4(b)(vii) shall be retained and applied by Lender toward the payment of the
Debt whetnet ar not then due and payable in such order, priority and proportions as
Lender shall dee:iz nroper or, at the discretion of Lender, the same shall be paid, either in
whole or in part, {0 orrower. If Lender shall receive and retain Net Proceeds, the lien of
this Security Instrument shall be reduced only by the amount received and retained by
Lender and actually appiiec by Lender in reduction of the Debt, and no Prepayment
Consideration shall be payakie solely in connection with such application; provided,
however, that notwithstanding the foregoing, if an Event of Default or Default exists as of
the date of such application, ther 7ay Net Proceeds applied to the Debt pursuant to this
Section shall be subject to the Prepay nent Consideration computed in accordance with
the terms of the Note.

ARTICLE 5 - REPRESENTAT.OS AND WARRANTIES
Borrower represents and warrants to Lender that:

SECTION 5.1 WARRANTY OF TITLE. Borrower has good, marketable and
indefeasible title to the Property and has the right to mortgage, grant. bargain, sell, pledge,
assign, warrant, transfer, and convey the same and that Borrower pogsesses an unencumbered fee
simple absolute estate in the Land and the Improvements, and that it owne the Property free and
clear of all liens, encumbrances and charges whatsoever except for those excoptions shown in the
title insurance policy insuring the lien of this Security Instrument (the “Pernuttes ¥xceptions™),
none of which, individually or in the aggregate, materially (a) interfere with the benfits of the
security intended to be provided by this Security Instrument, (b) affect the value or marketability
of the Property, (c) impair the use or operation of the Property for the uses currently niade
thereof, or (d) impair Borrower’s ability to pay its obligations in a timely manner. Borrower
shall forever warrant, defend and preserve the title and the validity and priority of the lien of this
Security Instrument and shall forever warrant and defend the same to Lender against the claims
of all persons whomsoever.

SECTION 5.2 AUTHORITY. Borrower (and the undersigned representative of
Borrower, if any) has full power, authority and legal right to execute this Security Instrument,
and to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof and to keep and observe all of the terms of this Security [nstrument
on Borrower’s part to be performed.
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SECTION 5.3 LEGAL STATUS AND AUTHORITY. Borrower (a) is duly organized,
validly existing and in good standing under the laws of its state of organization or incorporation;
(b) is duly qualified to transact business and is in good standing in the State where the Property is
located; and {c) has all necessary approvals, governmental and otherwise, and full power and
authority to own the Property and carry on its business as now conducted and proposed to be
conducted. Borrower now has and shall continue to have the full right, power and authority to
operate and lease the Property, to encumber the Property as provided herein and to perform all of
the other obligations to be performed by Borrower under the Note, this Security instrument and
the Loan Documents.

SECTIGN 5.4 VALIDITY OF DOCUMENTS. (a) The execution, delivery and
performance of th Note, this Security Instrument and the Loan Documents and the borrowing
evidenced by the/iVee i) are within the power and authority of Borrower; (ii) have been
authorized by all requisite organizational action; (iii) have received all necessary approvals and
consents, corporate, governmental or otherwise; (iv) will not violate, conflict with, result ina
breach of or constitute (with notice or lapse of time, or both) a default under any provision of
Jaw, any order or judgment of anyCourt or governmental authority, the articles of incorporation,
by-laws, partnership or operating agreement, or other governing instrument of Borrower, or any
indenture, agreement or other instrumantto which Borrower is a party or by which it or any of its
assets or the Property is or may be bound 2 affected; (v) will not result in the creation or
imposition of any lien, charge or encumbraine whatsoever upon any of its assets, except the lien
and security interest created hereby; and (vi) willwot require any authorization or license from,
or any filing with, any governmental or other bodv (except for the recordation of this instrument
in appropriate land records in the State where the Propeity is located and except for Uniform
Commercial Code filings relating to the security intercat c.eated hereby), and (b) the Note, this
Security Instrument and the Loan Documents constitute the lezal, valid and binding obligations
of Borrower.

SECTION 5.5 LITIGATION. There is no action, suit or proceeding, judicial,
administrative or otherwise (including any condemnation or similar proczeding), pending or, to
the best of Borrower’s knowledge, threatened or contemplated against Beirtower, any person
gnaranteeing the payment of the Debt or any portion thereof or performance by Borrower of any
terms of this Security Instrument (a “Guarantor™), if any, any person liable under ti:at certain
Environmental Indemnity Agreement of even date herewith or any other indemmity-ageement
entered into in favor of Lender in connection with the Loan (“Indemnitor™), if any, ¢r 2gainst or
affecting the Property that (a) has not been disclosed to Lender, and has a material, adverse effect
on the Property or Borrower’s, any Guarantor’s or any Indemnitor’s ability to perform its
obligations under the Note, this Security Instrument or the Loan Documents, or (b) is not
adequately covered by insurance, each as determined by Lender.

SECTION 5.6 STATUS OF PROPERTY.

(a)  No portion of the Improvements is located in an area identified by the
Secretary of Housing and Urban Development or any successor thereto as an area having
special flood hazards pursuant to the National Flood Insurance Act of 1968 or the Flood
Disaster Protection Act of 1973, or the National Flood Insurance Reform Act of 1994, as
each may be amended, or any successor law, or, if any portion of the Improvements is
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now or at any time in the future located within any such area, Borrower has obtained and
will maintain the insurance prescribed in Section 3.3 hereof.

(b)  Borrower has obtained all necessary certificates, licenses and other
approvals, governmental and otherwise, necessary for the operation of the Property and
the conduct of its business and all required zoning, building code, land use,
environmental and other similar permits or approvals, all of which are in full force and
effect as of the date hereof and not subject to revocation, suspension, forfeiture or
modification.

)  The Property and the present and contemplated use and occupancy thereof
are in full ~ompliance with all applicable zoning ordinances, building codes, land use and
Environmental Laws and other similar laws.

(d)  The Property is served by all utilities required for the current or
contemplated use tiereof. All utility service is provided by public utilities and the
Property has accepted 01 ig 2quipped to accept such utility service.

(¢)  All public roids and streets necessary for service of and access to the
Property for the current or contemplated use thereof have been completed, are serviceable
and ali-weather and are physically and-iegally open for use by the public.

) The Property is served by putlic water and sewer systems.
(g)  The Property is free from damaze raused by fire or other casualty.

(h)  All costs and expenses of any and ailiabor, materials, supplies and
equipment used in the construction of the Improven:cits have been paid in full.

(i) Borrower has paid in full for, and is the owne: ~£ all furnishings, fixtures
and equipment (other than tenants’ property) used in connecticn with the operation of the
Property, free and clear of any and all security interests, liens or ¢ curnbrances, except
the lien and security interest created hereby.

() All liguid and solid waste disposal, septic and sewer systerns oated on
the Property are in a good and safe condition and repair and in compliance witpall
Applicable Laws.

(k)  All security deposits relating to the Leases reflected on the certified rent
roll delivered to Lender have been collected by Borrower except as noted on the certified
rent roll.

(h Borrower has received no notice of an actual or threatened condemnation
or eminent domain proceeding by any public or quasi-public authority.

(m)  All the Improvements lie within the boundaries of the Property.
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SECTION 5.7 NO FOREIGN PERSON. Borrower is not a “foreign person” within the
meaning of Section 1445(f)(3) of the Internal Revenue Code of 1986, as amended and the related
Treasury Department regulations, including temporary reguiations.

SECTION 5.8 SEPARATE TAX LOT. The Property is assessed for real estate tax
pUrposes as one oI more wholly independent tax lot or lots, separate from any adjoining land or
improvements not constituting a part of such lot or lots, and no other land or improvements is
assessed and taxed together with the Property or any portion thereof.

SEATION 5.9 ERISA COMPLIANCE.

2V As of the date hereof and throughout the term of this Security Instrument,
(i) Borrower is not and will not be an “employee benefit plan” as defined in Section 3(3)
of ERISA, which is subject to Title [ of ERISA, and (ii) the assets of Borrower do not and
will not constitute plan assets” of one or more such plans for purposes of Title I of
ERISA; and

(b)  As of the'date hereof and throughout the term of this Security Instrument,
(i) Borrower is not and willnot oe a “governmental plan” within the meaning of
Section 3(3) of ERISA, and (ji} transactions by or with Borrower are not and will not be
subject to state statutes applicable.to Borrower regulating investments of and fiduciary
obligations with respect to governme 1tal nlans.

SECTION 5.10 LEASES. Except as discigsed in the rent roll for the Property delivered
to and approved by Lender, (a) Borrower is the sole cwrer of the entire lessor’s interest in the
Leases; (b) the Leases are valid and enforceable; (c) the'cuirent terms of the Leases including all
effective alterations, modifications and amendments to the/Lases are reflected in the certified
rent roll delivered to and approved by Lender; (d) none of the Rexuiz reserved in the Leases have
been assigned or otherwise pledged or hypothecated {except to Lendar); (e) none of the Rents
have been collected for more than one (1) month in advance (except/a security deposit shall not
be deemed rent collected in advance); (£) the premises demised under tiie Leases have been
completed and the tenants under the Leases have accepted the same and have-taken possession of
the same on a rent-paying basis; (g) there exist no offsets or defenses to the payment of any
portion of the Rents; (h) Borrower has received no notice from any tenant challenging the
validity or enforceability of any Lease; (i) there are no agreements with the tenants-under the
L eases other than expressly set forth in each Lease; (j) the Leases are valid and enforceatle
against Borrower and the tenants set forth therein; (k) no Lease contains an option {0 purciase,
right of first refusal to purchase, or any other similar provision; (1) no person or entity has any
possessory interest in, or right to occupy, the Property except under and pursuant to a Lease,
(m) each Lease (other than a Residential Lease, as defined in the Assignment of Leases and
Rents of even date herewith) is subordinate to this Security Instrument, either pursuant to its
terms or a recorded subordination agreement, (1) no Lease has the benefit of a non-disturbance
agreement that would be considered unacceptable to prudent institutional lenders; and (0) no
brokerage commissions or finders fees are due and payable regarding any Lease.

SECTION 5.11 FINANCIAL CONDITION; NO PRIOR BANKRUPTCY. Borrower is
solvent, and no bankruptey, reorganization, insolvency or similar proceeding under any state or
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federal law with respect to Borrower has been initiated, and it has received reasonably equivalent
value for the granting of this Security Instrument.

SECTION 5.12 TAXES. Borrower, any Guarantor and any Indemunitor have filed, or
timely obtained extensions for the filing of, all federal, state, county, municipal, and city income
and other tax returns required to have been filed by them and have paid all taxes and related
liabilities which have become due pursuant to such returns or pursuant to any assessments
received by them. Neither Borrower, any Guarantor nor any Indemnitor knows of any basis for
any additional assessment in respect of any such taxes and related liabilities for prior years.

SECTIGN 5.13 MAILING ADDRESS. Borrower’s mailing address, as set forth in the
opening paragrapt. hereof or as changed in accordance with Article 16, is true and correct.

SECTION 5.14 MO CHANGE IN FACTS OR CIRCUMSTANCES. All information in
the application for the los submitted to Lender (the “Loan Application”) and in all financial
statements, rent rolls, repcits, certificates and other documents submitted in connection with the
Loan Application or in satisfa:tiop-of the terms thereof, are accurate, complete and correct in all
respects. There has been no adverse change in any condition, fact, circumstance or event that
would make any such information inaccnrate, incomplete or otherwise misleading.

SECTION 5.15 DISCLOSURE. Rorower has disclosed to Lender all material facts and
has not failed to disclose any material fact thit conld cause any representation or warranty made
herein to be materially misleading.

SECTION 5.16 THIRD PARTY REPRESENTATIONS. Each of the representations
and the warranties made by each Guarantor and Indemniior herein or in any Loan Document(s)
is true and correct in all material respects.

SECTION 5.17 ILLEGAL ACTIVITY. No portion of tle Property has been or will be
purchased, improved, fixtured, equipped or furnished with proceeds ofsny criminal or other
illegal activity and to the best of Borrower’s knowledge, there are no illcgz activities or
activities relating to controlled substances at the Property.

SECTION 5.18 MANAGEMENT. The Property shall be managed by e ther (i}
Borrower or, if approved by Lender, an affiliate of Borrower, for so long as Borrowsr 21 said
affiliate of Borrower possesses sufficient experience in managing and operating commercial
properties similar in size, SCOpE, uses and value as the Property, as determined by Lendex; ot
(ii) a professional property management company approved in writing by Lender. Management
by an affiliate of Borrower or a professional property management company shall be pursuant to
a written agreement approved by Lender. Inno event shall any manager be removed or replaced,
or shall the terms of any management agreement be modified or amended without the prior
written consent of Lender. If (i) an Event of Default has oceurred, (ii) a default has occurred
under any management contract then in effect that is not cured within any applicable grace or
cure period, or (iii) any manager of the Property becomes bankrupt or insolvent, Lender shall
have the right to immediately terminate, or fo direct Borrower to immediately terminate, such
manager, and to retain, or to direct Borrower to retain, a new manager approved by Lender.
Lender’s approval of a replacement property manager shall not be unreasonably withheld
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provided the proposed property manager is a Qualifying Manager (as hereinafter defined). As
used herein, “Qualifying Manager” means a reputable and experienced management
organization reasonably satisfactory to Lender, which organization or its principals possess at
least ten (10) years experience in managing commercial properties similar in size, scope, use and
value of the Property and which, on the date Lender determines whether such management
organization is a Qualifying Manager, (i) manages a quantity of square footage acceptable to
Lender of the same property type as the Property, and (ii) upon Lender’s request, obtains prior
written confirmation from each Rating Agency that management of the Property by such
management organization will not cause a downgrading, withdrawal or qualification of the then
current rating of the Securities issued in connection with any Securitization.

SECTION 4.19 NON-CONSOLIDATION. if Lender has required the delivery of a
substantive non-csnsolidation opinion by Borrower’s counsel in connection with the closing of
the Loan, all of the asouipptions made in such non-consolidation opinion letter and any
subsequent non-consclideiicn opinion delivered in accordance with the terms and conditions of
this Security Instrument awid/or the Note, including any certificates or exhibits attached to such
opinion (the “Non-Consolidatior spinion™), are true and correct in all respects. Borrower has
complied and will comply with all of ine assumptions made with respect to it in the Non-
Consolidation Opinion. Each entity otherthan Borrower with respect to which an assumption is
made in the Non-Consolidation Opinion Hos complied and will continue to comply with all of the
assumptions made with respect to it in the iNoz:-Consolidation Opinion.

ARTICLE 6 - DEBTOR/CRIDITOR RELATIONSHIP

SECTION 6.1 RELATIONSHIP OF BORROWZLR AND LENDER. The relationship
between Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary
or other special relationship with Borrower, and no term or cor<iiion of any of the Note, this
Security Instrument or the Loan Documents shall be construed so s to deem the relationship
between Borrower and Lender to be other than that of debtor and crediror,

SECTION 6.2 NO RELIANCE ON LENDER The members, pariscrs, principals or
shareholders of Borrower, as applicable, are experienced in the ownership and Operation of
properties similar to the Property, and Borrower and Lender are relying solely upo:i such
expertise in connection with the ownership and operation of the Property. Borrower.s ot
relying on Lender’s expertise, business acumen or advice in connection with the Propercw:

SECTION 6.3 NO LENDER OBLIGATIONS Notwithstanding any provision of the
Loan Documents, Lender is not undertaking the performance of (i) any obligations under the
Leases; or (ii) any obligations with respect to such agreements, contracts, certificates,
instruments, franchises, permits, trademarks, licenses and other documents. By accepting or
approving anything required to be observed, performed or fulfilled or to be given to Lender
pursuant to the Loan Documents, including any officer’s certificate, balance sheet, statement of
profit and loss or other financial statement, survey, appraisal, or insurance policy, Lender shall
not be deemed to have warranted, consented to, or affirmed the sufficiency, the legality or the
effectiveness of same, and such acceptance or approval thereof shall not constitute any warranty
or affirmation with respect thereto by Lender.
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SECTION 6.4 RELIANCE OF LENDER ON BORROWER REPRESENTATIONS.
Borrower recognizes and acknowledges that in accepting the Loan Documents, Lender is
expressly and primarily relying on the truth and accuracy of the warranties and representations
set forth herein without any obligation to investigate the Property and notwithstanding any
investigation of the Property by Lender; that such reliance existed on the part of Lender prior to
the date hereof: that the warranties and representations are a material inducement to Lender in
accepting the Loan Documents; and that Lender would not be willing to make the Loan and
accept this Security Instrument in the absence of the warranties and representations as set forth
herein.

ARTICLE 7 - FURTHER ASSURANCES

SECTION/.1' _RECORDING OF SECURITY INSTRUMENT, ETC. Borrower
forthwith upon the ex=cution and delivery of this Security Instrument and thereafter, from time
to time, shall cause this Secirity Instrument and any of the Loan Documents creating a lien or
security interest or evidencing the lien hereof upon the Property and each instrument of further
assurance to be filed, registered 0. rscorded in such manner and in such places as may be
required by any present or future law.ix-order to publish notice of and fully to protect and perfect
the lien or security interest hereof upan, and the interest of Lender in, the Property. Borrower
shall pay all taxes, filing, registration ot recerding fees, and all expenses incident to the
preparation, execution, acknowledgment and/«r recording of the Note, this Security Instrument,
the Loan Documents, any note or mortgage supplemental hereto, any security instrument with
respect to the Property and any instrument of further assurance, and any modification or
amendment of the foregoing documents, and all federal, state, county and municipal taxes,
duties, imposts, assessments and charges arising out of ox’3% connection with the execution and
delivery of this Security Instrument, any mortgage supplemcneel hereto, any security instrument
with respect to the Property or any instrument of further assur:zice, and any modification or
amendment of the foregoing documents, except where prohibited by luw so to do.

SECTION 7.2 FURTHER ACTS, ETC. Borrower shall, at tae cost.of Borrower, and
without expense to Lender, do, execute, acknowledge and deliver all and evaiy such further acts,
deeds, conveyances, mortgages, assignments, notices of assignments, transfers and assurances as
Lender shall, from time to time, reasonably require, for the better assuring, conveying, assigning,
transferring, and confirming unto Lender the property and rights hereby mortgaged; graated,
bargained, sold, conveyed, confirmed, pledged, assigned, warranted and transferred oriptended
now or hereafter so to be, or which Borrower may be or may hereafter become bound to copvey
or assign to Lender, or for carrying out the intention or facilitating the performance of the temms
of this Security Instrument, including promptly notifying Lender of any commercial tort claim in
which Borrower has an interest and executing any documentation required by Lender to create
and perfect any security interest in such commercial tort claim, or for filing, registering or
recording this Security Instrument, or for complying with all Applicable Laws. Borrower, on
demand, shall execute and deliver and hereby authorizes Lender to execute in the name of
Borrower, or without the signature of Borrower to the extent Lender may lawfully do so, one or
more financing statements, chattel mortgages or other instruments, to evidence or perfect more
effectively the security interest of Lender in the Property. Borrower grants to Lender an
irrevocable power of attorney coupled with an interest for the purpose of exercising and
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perfecting any and all rights and remedies available to Lender pursuant to this Section 7.2 or
Section 7.1.

SECTION 7.3 CHANGES IN TAX, DEBT CREDIT AND DOCUMENTARY
STAMP LAWS,

(a)  Ifany law is enacted or adopted or amended after the date of this Security
Instrument that deducts the Debt from the value of the Property for the purpose of
taxation or which imposes a tax, either directly or indirectly, on the Debt or Lender’s
inter-stin the Property, Borrower shall pay the tax, with interest and penalties thereon, if
any. It Lender is advised by its counsel that the payment of tax by Borrower would be
unlawfu! or taxable to Lender or unenforceable or provide the basis for a defense of
usury, ther/ Lender shall have the option to declare the Debt immediately due and payable
(a “Tax Change Acceleration”) by giving Borrower not less than ninety (50} days’
written notice of suc’s Tax Change Acceleration. No Prepayment Consideration shall be
payable solely in connection with a Tax Change Acceleration; provided, however, that
notwithstanding the for=guszig, if an Event of Default or Default exists as of the date of
such Tax Change Acceleratios, then the Borrower’s payment of the Loan shall be subject
to Prepayment Consideration computed in accordance with the terms of the Note.

(b)  Borrower shall not ¢l=in: or demand or be entitled to any credit or credits
on account of the Debt for any part of the Tzxes or Other Charges assessed against the
Property, or any part thereof, and no deduction shall otherwise be made or claimed from
the assessed value of the Property, or any pait thereof, for real estate tax purposes by
reason of this Security Instrument or the Debt. (f5ich claim, credit or deduction shall be
required by law, Lender shall have the option, by writ‘én notice of not less than ninety
(90) days, to declare the Debt immediately due and payzule.

(c) If at any time the United States of America, any State thereof or any
subdivision of any such State or other governmental authorities shall require revenue or
other stamps to be affixed to the Note, this Security Instrument, or.27y of the Loan
Documents or impose any other tax or charge on the same, Borrower sliall pay for the
same, with interest and penalties thereon, if any.

SECTION 7.4 ESTOPPEL CERTIFICATES.

(a)  Within ten days after any request by Lender, Borrower shall furnish
Lender or any proposed assignee of the Loan with a statement, duly acknowledged and
certified, setting forth (i) the original principal amount of the Note, (ii) the unpaid
principal amount of the Note, (iii) the rate of interest of the Note, (iv) the terms of
payment and Maturity Date, (v) the date instailments of interest and/or principal were last
paid, (vi) that, except as provided in such statement, there are no Defaults or Events of
Default under this Security Instrument or any of the other Loan Documents, (vii) that the
Loan Documents are valid, legal and binding obligations and have not been modified or
if modified, giving particulars of such modification, (viii) whether any offsets or defenses
exist against the obligations secured hereby and, if any are alleged to exist, a detailed
description thereof, (ix) that all Leases are in full force and effect and (provided the
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Property is not a residential multifamily property) have not been modified (or if modified,
setting forth all modifications), (x} the date to which the Rents thereunder have been paid
pursuant to the Leases, (xi) whether or not, to the best knowledge of Borrower, any of the
lessees under the Leases are in default under the Leases, and, if any of the lessees are in
default, setting forth the specific nature of all such defaults, (xii) the amount of security
deposits held by Borrower under each Lease and that such amounts are consistent with
the amounts required under each Lease, and (xiii) as to any other matters reasonably
requested by Lender and reasonably related to the Leases, the obligations secured hereby,
the Property or this Security Instrument.

(o) Within fifteen days after any request by Lender, Borrower shall furnish
Lender vit! duly executed estoppel certificates from any one or more lessees as required
by Lender attéeting to such facts regarding any Lease as Lender may require, including
attestations that exch Lease covered thereby is in full force and effect with no defaults
thereunder on the 9a:t of any party, that none of the Rents have been paid more than one
month in advance, €xcent as security, and that the lessee claims no defense or offsct
against the full and timely zerformance of its obligations under the Lease.
Notwithstanding the foregoing, if the terms of any Lease do not require the lessee to
deliver an estoppel certificate upsn request, Borrower agrees that it shall use its best
efforts to deliver to Lender, proraptiy upon request, such an estoppel certificate with
respect to such Lease.

SECTION 7.5 REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an
officer of Lender as to the loss, theft, destruction or mmutilation of the Note or any Loan
Document that is not of public record, and, in the case ¢f 3y such mutilation, upon surrender
and cancellation of such Note or Loan Document, Borrower sniall issue, in lieu thereof, a
replacement Note or Loan Document, dated the date of such 125, stolen, destroyed or mutilated
Note or Loan Document in the same principal amount thereof anc othzrwise of like tenor.

SECTION 7.6 AMENDED FINANCING STATEMENTS. Boriower hereby
authorizes Lender to file or caused to be filed any financing statement or fijancing statement
change that Lender deems necessary or desirable to establish or maintain the validity, perfection
and priority of the security interest granted herein. At the request of the Lender, Eorpwer shall
execute a certificate in form satisfactory to the Lender listing the trade names under-which
Borrower intends to operate the Property, and representing and warranting that Borrower does
business under no other trade name with respect to the Property.

ARTICLE 8 - DUE ON SALE/ENCUMBRANCE/CHANGE IN BORROWER

SECTION 8.1 NO SALE/ENCUMBRANCE/CHANGE OF OWNERSHIP WITHOUT
CONSENT.

(a)  Except as otherwise expressly provided in this Security Instrument,
Borrower shall not cause or permit any of the following (each a “Prohibited Transfer™)
to occur without the prior written consent of Lender in each instance: the voluntary or
involuntary sale, conveyance, mortgage, grant, bargain, encuinbrance, pledge,
assignment, grant of any options with respect to, or any other transfer or disposition of
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(directly or indirectly, voluntarily or involuntarily, by operation of law or otherwise, and
whether or not for consideration or of record) of a legal or beneficial interest (each a
“Sale or Encumbrance”) of the Property or any part thereof, or permit a Sale or
Encumbrance of an interest in Borrower or any shareholder, partner, member or non-
member manager, or any direct or indirect legal or beneficial owner of Borrower or any
non-member manager (cach a “Restricted Party”), other than pursuant to Leases of
space in the [mprovements to tenants in accordance with the provisions of Section 3.7. A
Prohibited Transfer shall include (i) an installment sales agreement wherein Borrower
agrees to sell the Property or any part thereof for a price to be paid in installments; (i1) an
agroemint by Borrower teasing all or a substantial part of the Property for other than
actual scimpancy by a space tenant thereunder or a sale, assignment or other transfer of,
or the giant of a security interest in, Borrower’s right, title and interest in and to any
Leases or'any Rents, (iii) if a Restricted Party is a corporation, any merger, conselidation
or Sale or Encumbrance of such corporation’s stock or the creation or issuance of new
stock in one or a <eries of transactions; (iv) if a Restricted Party is a limited or general
partnership or joint venture, any merger or consolidation or the change, removal,
resignation or addition o{ = general partner or the Sale or Encumbrance of the partaership
interest of any general or limited partner or any profits or proceeds relating to such
partnership interests or the creation or issuance of new limited partnership interests; (v) if
a Restricted Party is a limited liabvity company, any merger or consolidation or the
change, removal, resignation or addifioiof a managing member or non-member manager
(or if no managing member, any member) or the Sale or Encumbrance of the membership
interest of a managing member (or if no menzging member, any member) or any profits
or proceeds relating to such membership intercst, or the Sale or Encumbrance of non-
managing membership interests or the creation ¢rissuance of new non-managing
membership interests; (vi) if a Restricted Party is a‘tras. or nominee trust, any merger,
consolidation or the Sale or Encumbrance of the legal or beneficial interest in a Restricted
Party or the creation or issuance of new legal or beneficial interasts; or (vii) the removal
or the resignation of any manager (including any manager in“waich Borrower has,
directly or indirectly, any legal, beneficial or economic interest {zn *Affiliated
Manager”)) other than in accordance with Section 5.18.

(b)  Notwithstanding the provisions of Sections 8.1(a), a transfir by devise or
descent or by operation of law upon the death of a member, partner or sharensider ofa
Restricted Party shall not be deemed to be a Prohibited Transfer, nor shall the Suia-or
Encumbrance, in one or a series of transactions, of not more than twenty-five percent
(25%) of the stock, limited partnership interests or non-managing membership interests
(as the case may be) in a Restricted Party; provided, however, no such transfers shall
result in a change in “Control” in the Restricted Party, and as a condition to each such
transfer, Lender shall receive not less than ten (10) days prior written notice of such
proposed transfer. For the purpose of this Article 8, “Control” shall mean the power to
direct the management and policies of a Restricted Party, directly or indirectly, whether
through the ownership of voting securities or other beneficial interests, by contract or
otherwise.
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SECTION 8.2 CONDITIONS TO LENDER’S CONSENT.

(a)  Without limiting Lender’s discretion to approve or disapprove any request
from Borrower for a waiver of the prohibition against Prohibited Transfers, Lender
specifically reserves the right to condition its consent to any waiver of a Prohibited
Transfer upon the satisfaction of the following minimum conditions:

(i) Lender has received Borrower’s written request for a transfer and Lender
has expressly approved such request in writing;

i) no Event of Default or Default has occurred and is continuing;

(in)” ) Borrower has paid Lender an application fee and a deposit for legal fees,
euch in amounts determined by Lender. The legal fee deposit shall be
applied towards the legal fees and expenses incurred by Lender in
conr.cction with such request for a transfer;

(iv)  Lender has'determined that the proposed new owner/assignee (the “New
Borrower”) ineets all of Lender’s Underwriting Standards (as hereinafter
defined);

(v}  Lender has determined that the Property meets all of the Lender’s
Underwriting Standards reiated to its financial condition, cash flow,
operating income, physical ccadition, management and operation,

(vi)  Borrower remits to Lender a fee (the “'Fransfer Fee”) in the amount of
one percent (1%) of the outstanding peircipal balance of the Debt as of the
date such transfer is consummated;

(vii) New Borrower has executed and delivered suchdocumentation and
agreements evidencing the transfer and, if applicabie, the assumption of
the Loan, as may be required by Lender, including a release of Lender, its
officers, directors, employees and agents, from all clanns and liability
relating to the transactions evidenced by the Loan Documents tarough and
including the date of the closing of the transfer, and an indemrifization
with respect thereto. All such documentation shall be in form and
substance satisfactory to Lender;

(viii) If New Borrower assumes the Loan and a person or entity associated with
New Borrower approved by Lender in its discretion (a “New Guarantor™)
agrees to be liable for the obligations of the current Guarantor or
Indemnitor under its guaranty or indemnity agreement by executing a new
goaranty and environmental indemnity agreement in substantially similar
form to any such existing agreements, Lender may, in its discretion,
release Borrower from its obligations arising under Loan Documents, and
any current Guarantor or Indemnitor from its obligations under any
guaranty or environmental indemnity agreement as to acts or events or
omissions occurring or obligations arising after the date of this Secunity
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Instrument, provided however such release shall not apply to any acts or
events or omissions which occurred prior to the date of the assumption of
the Loan, whether or not the effects of or damages from such acts or
events or omissions are apparent or ascertainable as of the date of such
assumption;

(ix)  Lender has determined that New Borrower is in compliance with the
covenants set forth in this Security Instrument, including the covenants in
Section 4.3 hereof, if any;

fz)  Borrower has delivered to Lender, without any cost or expense to Lender,
such endorsements to Lender’s title insurance policy, hazard insurance
endorsements or certificates and other similar materials as Lender may
Geem necessary, all in form and substance satisfactory to Lender,
inclucing an endorsement or endorsements to the title insurance policy
inswiing the lien of this Security Instrument, extending the effective date
of such poliey to the date of execution and delivery (or, if later, of
recording) of thicassumption agreement, with no additional exceptions
added to such nolicy and insuring that fee simple title to the Property is
vested in the Buyer.

(xi)  Borrower and New Borrower have fumnished, if a corporation, partnership
or other entity, all documents evidencing each such party’s capacity and
good standing, and the qualificat.on of the signers to execute any -
assumption or other agreement, ‘which papers shall include certified copies
of all documents relating to the organization and formation of Borrower,
New Borrower and the entities, if any, which are partners or members, as
applicable, of Borrower or the New Borrower;

(xii) Borrower has reimbursed Lender for all costs and expenses incurred by
Lender in connection with such transfer (including zngireering and/or
architect’s fees, environmental studies, title and UCC seaiches, credit
checks and attorney’s fees), whether or not any requested transfer is
approved or consummated; and

(xiii) Borrower and New Borrower have delivered or caused to be delivired
such other documents and instruments, including legal opinions, as Lender
shall determine to be in the best interests of Lender, including, if required
by any pooling and servicing agreement following a securitization or
otherwise deemed necessary or desirable by Lender, the prior written
confirmation by each applicable Rating Agency of the proposed transfer.

For the purpose of this Section 8.2, “Lender’s Underwriting Standards” shall mean the actual
commercial loan underwriting standards of KeyBank National Association (or any successor
entity that is then servicing the Loan) in effect at the time of the proposed transfer, o, if no such
standards exist, such standards which are then customary for a commercial lender in connection
with a mortgage loan of the size and type of the Borrower’s loan from Lender secured hereby.
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(v)  All expenses incurred by Lender shall be payable by Borrower whether or
not Lender consents to the Prohibited Transfer. Lender shall not be required to
demonstrate any actual impairment of its security or any increased risk of default
hereunder in order to declare the Debt immediately due and payable upon the occurrence
of any Prohibited Transfer without Lender’s consent. This provision shall apply to every
Prohibited Transfer under Section 8.2 or otherwise, whether or not Lender has consented
to any previous Prohibited Transfer.

ARTICLE 9 - PREPAYMENT; DEFEASANCE

The Debt may be prepaid or defeased only in accordance with the terms of the Note. If
Borrower has tke r.ght to prepay the Loan pursuant to the terms of the Note, Lender shall only be
obligated to release the lien of this Security Instrument if the Loan has been paid in full,
including the payment ¢fany Prepayment Consideration. If Borrower has the right to cause the
Property to be released from the lien of the Security Instrument and the other Loan Documents
pursuant to a Defeasance {as such term may be defined in the Note), Lender shall only be
obligated to release the lien of this Security Instrament if the Defeasance has been consummated
in accordance with the terms of the Moie or the Loan has been paid in full as expressly permitted
under the terms of the Note.

ARTICLZ10 - DEFAULT

SECTION 10.1 EVENTS OF DEFAUL"" Borrower acknowledges that Lender has
relied upon all of the terms, covenants or conditions of the Note, this Security Instrument and the
other Loan Documents in making the Loan to Borrower, «upd that the breach of or default in any
such term, covenant and condition may result in the acceieration of the Debt and the exercise of
Lender’s remedies hereunder and under the other Loan Documezts. The occurrence of any one
or more of the following events shall constitute an “Event of Defrult”” under the Note, this
Security Instrument and each of the other Loan Documents:

(@)  Borrower fails to make full and punctual paymeni of the Monthly Payment
(as defined in the Note) or any other amount due on a monthly basis under the Note, this
Security Instrument, or any other Loan Document within five (5) days afierize date on
which such payment 1s dug;

(b)  Borrower fails to make full payment of the Debt when due, whether on the
Maturity Date (as defined in the Note), upon acceleration or prepayment, or otherwise;

(c)  Borrower fails to make full and punctual payment of any Late Charges (as
defined in the Note), costs and expenses due hereunder, or any other sum of money
required to be paid to Lender hereunder or under the Note or any other Loan Document
(other than any payment described in subclauses (a), (b) or (d) of this Article 10.1), which
failure is not cured on or before the fifth (5th) day after Lender’s written notice to
Borrower that such payment is required; or

(d)  Borrower fails to make the full and punctual payment of Taxes or Other
Charges as required hereby;
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(e) Borrower fails to keep the Policies in full force and effect, or fails to
promptly deliver copies thereof to Lender upon request;

(f) if a Prohibited Transfer occurs in violation of the provisions of Article &,
or Borrower viclates or does not comply with the provisions of Article 12 or 13 of this
Security Instrument;

(g)  if any representation or warranty of Borrower or any Guarantor or
Indemnitor in any guaranty or in any certificate, report, financial statement or other
instrarnent or document furnished to Lender shall have been false or misleading in any
matena! respect when made;

(h¥  Borrower shall make an assignmernt for the benefit of creditors or
Borrower is riot paying debts as and when the same become due;

() if {i¥Borrower or any Guarantor or Indemnitor shall commence any case,
proceeding or other actior. (A) under any existing or future law of any jurisdiction,
domestic or foreign, relating to bankruptcy, insolvency, reorganization, conservatorship
or relief of debtors, seeking (0 have an order for relief entered with respect to it, or
seeking to adjudicate it a bankrupt or insolvent, or seeking reorganization, arrangement,
adjustment, winding-up, liquidaticn.Jissolution, composition or other relief with respect
to it or its debts, or (B) seeking appoir tment of a receiver, trustee, custodian, conservator
or other similar official for it or for all or'any substantial part of its assets, or the
Borrower or any Guarantor or Indemnitor shall make a general assignment for the benetit
of its creditors; or (ii) there shall be commence 2gainst Borrower or any Guarantor or
Indemnitor any case, proceeding or other action of 2 psture referred to in clause (i) above;
or (iii) there shall be commenced against the Borrower or any Guarantor or Indemnitor
any case, proceeding or other action seeking issuance of a‘wairant of attachment,
execution, distraint or similar process against all or any suustzitial part of its assets; or
(iv) the Borrower or any Guarantor or Indemnitor shall take any 4otion in furtherance of,
or indicating its consent to, approval of, or acquiescence in, any ofihe acts set forth in
clause (i), (ii), or (iii) above; or (v) the Borrower or any Guarantor or Iademnitor shal
generally not, or shall be unable to, or shall admit in writing its inability to; pay its debts
as they become due;

1) Borrower shall be in default under any other deed of trust, mortgage or
security agreement covering any part of the Property whether it be superior or jumcr i
priority to this Security Instrument (it not being implied by this clause that any such
encumbrance will be permitted);

(k) the Property becomes subject to any mechanic’s, materialman’s or other
lien (other than a lien for local real estate taxes and assessments not then due and
payable), and such lien shall remain undischarged of record (by payment, bonding or
otherwise) for a period of thirty (30) calendar days;

M Borrower fails to promptly and diligently cure any material violations of
laws or ordinances affecting the Property;
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(m)  the occurrence of an event of default under any other Loan Document and
the expiration of any applicable grace or cure period thereunder;

(n)  if the Property is leased to a single tenant, a bankruptcy, insolvency,
receivership, liquidation, winding up, or other similar type of proceeding shall have been
filed by or against such tenant, or if such tenant shall at any time make a general
assignment for the benefits of its creditors;

(o)  if Borrower violates or does not comply with any of the provisions of
Section 4.3 or Article 8 of this Security Instrument;

(5))  if a Non-Consolidation Opinion was required in connection with the Loan,
any of the sssumptions contained in the non-consolidation opinion were not true and
correct as of t1e date of such opinion or thereafter become untrue or incorrect in any
respect; or

(qQ)  any breachor default hereunder by Borrower (including breach of or
default under any covenarit herein), other than a default or breach set forth in any of
Sections 10.1(a) through (p), if such breach or defauit is not cured within thirty (30) days
after written notice from Lender to Borrower (provided that Borrower shall not be
entitled to a cure period hereunder if svch breach or default is not capable of being cured
as determined by Lender), provided however that (i) if Lender determines that such
breach or default cannot reasonably be cured 'within such thirty (30) day period, (ii)
Borrower shall have commenced to cure suci ozfault within such thirty (30) day period,
and (iii) Borrower is thereafter diligently and espeditiously proceeding to cure the same,
such thirty (30) day period shall be extended for 50 Jorg as it shall require Borrower in
the exercise of due diligence to cure such default, it belng agreed that no such extension
shall be for a period in excess of one hundred twenty (120% days, unless, only in the case
of cures that require construction or remedial work, such cure <annot with diligence be
completed within such one hundred twenty (120) day period, in vwhich case such period
shall be extended for an additional one hundred twenty (120} days <r-such longer period
as Lender shall determine.

SECTION 10.2 LATE CHARGE. [f any monthly installment of principzl apd interest is
not timely paid, Borrower shall pay any late payment charge required by the Note.

SECTION 10.3 DEFAULT INTEREST. Borrower shall pay, from the date of an Event
of Default through the earlier of the date on which the Event of Default is cured or the date on
which the Debt is paid in full, interest on the unpaid principal balance of the Note at the Default
Rate (as defined in the Note).

ARTICLE 11 - RIGHTS AND REMEDIES

SECTION 11.1 REMEDIES. Upon the occurrence of any Event of Default, Borrower
agrees that Lender may take such action, without notice or demand, as it deems advisable to
protect and enforce its rights against Borrower and in and to the Property, including the
following actions, each of which may be pursued concurrently or otherwise, without notice or
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demand, at such time and in such order as Lender may determine, without impairing or otherwise
affecting the other rights and remedies of Lender:

(2) declare the entire unpaid Debt to be immediately due and payable;

(b)  institute proceedings, judicial or otherwise, for the complete foreclosure of
this Security Instrument under any applicable provision of law in which case the Property
or any interest therein may be sold for cash or upon credit in one or more parcels or in
several interests or portions and in any order or manner;

i) with or without entry, to the extent permitted and pursuant to the
procedu:es provided by applicable law, institute proceedings for the partial foreclosure of
this Security 'nstrument for the portion of the Debt then due and payable, but such
proceeding skal! not affect the continuing lien and security interest of this Security
Instrument for the be2lance of the Debt not then due, which shall remain unimpaired and
without loss of pricrity;

(d)  sell for cash or npon credit the Property or any part thereof and all estate,
claim, demand, right, title ar.d in.erest of Borrower therein and rights of redemption
thereof, pursuant to power of sale or otherwise, at one or more sales, as an entity or in
parcels, at such time and place, upon such terms and afer such notice thereof as may be
required or permitted by law;

{¢)  institute an action, suit or prozeeding in equity for the specific
performance of any covenant, condition or agreement contained herein, in the Note or in
the Loan Documents; '

(fy recover judgment on the Note either betore <uring or after any
proceedings for the enforcement of this Security Instrument or4ne Loan Documents;

(g)  apply for the appointment of a receiver, trustee, liquidator or conservator
of the Property on an ex parte basis (any required notice of such appointment or any
proceeding to appoint the same being hereby expressly waived) and without regard for
the adequacy of the security for the Debt and without regard for the solvency of
Borrower, any Guarantor, Indemnitor or of any person, firm or other entity li<ol< Tor the
payment of the Debt;

(hy  subject to any applicable law, the license granted to Borrower under
Section 1.2 shall automatically be revoked and Lender may enter into or upon the
Property, either personally or by its agents, nominees or attorneys and dispossess
Borrower and its agents and servants therefrom, without hability for trespass, damages or
otherwise and exclude Borrower and its agents or servants wholly therefrom, and take
possession of all books, records and accounts relating thereto and Borrower agrees to
surrender possession of the Property and of such books, records and accounts to Lender
upon demand, and thereupon Lender may (i) use, operate, manage, control, insure,
maintain, repair, restore and otherwise deal with all and every part of the Property and
conduct the business thereat; (i} complete any construction on the Property in such
manner and form as Lender deems advisable; (iil) make alterations, additions, renewals,
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replacements and improvements to or on the Property; (iv) exercise all rights and powers
of Borrower with respect to the Property, whether in the name of Borrower or otherwise,
including the right to make, cancel, enforce or modify Leases, obtain and evict tenants,
and demand, sue for, collect and receive all Rents of the Property and every part thereof;
(v) require Borrower to pay monthly in advance to Lender, or any receiver appointed to
collect the Rents, the fair and reasonable rental value for the use and occupation of such
part of the Property as may be occupied by Borrower; (vi) require Borrower to vacate and
surrender possesston of the Property to Lender or to such receiver and, in default thereof,
Borrower may be evicted by summary proceedings or otherwise; and (vii) apply the
receints from the Property to the payment of the Debt, in such order, prionty and
proportions as Lender shall deem appropriate after deducting therefrom all expenses
(including attomeys’ fees) incurred in connection with the aforesaid operations and all
amounts neecssary to pay the Taxes, Other Charges, insurance and other expenses in
connection with 4z Property, as well as just and reasonable compensation for the
services of Lender, /ts counsel, agents and employees;

(1) exercise-2i1v and all rights and remedies granted to a secured party upon
default under the Uniform Cominercial Code, including (i} the right to take possession of
the Personal Property or any part-thereof, and to take such other measures as Lender may
deem necessary for the care, protcetion and preservation of the Personal Property, and
(i1) request Borrower at its expense ic2ssemble the Personal Property and make it
available to Lender at a convenient place acceptable to Lender. Any notice of sale,
disposition or other intended action by Lenderwith respect to the Personal Property sent
to Borrower in accordance with the provisionehereof at least ten (10) days prior to such
action, shall constitute reasonable notice to Bonwves;

)] apply any sums then deposited in the Ir:sound Account and any other
sums held in escrow or otherwise by Lender in accordance with the terms of this Security
Instrument or any Loan Document to the payment of the followiing items in any order that
Lender may determine:

(i) Taxes and Other Charges;
(i)  Insurance Premiums;
(iiiy  Interest on the unpaid principal balance of the Note;

(iv)  amortization of the unpaid principal balance of the Note; and all
other sums payable pursuant to the Note, this Security Instrument and the Loan
Documents, including advances made by Lender pursuant to the terms of this
Security Instrument;

(k)  surrender the Policies maintained pursuant to Article 3 hereof, collect the
unearned Insurance Premiums and apply such sums as a credit on the Debt in such
priority and proportion as Lender shall deem proper, and in connection therewith,
Borrower hereby appoints Lender as agent and attorney-in-fact (which is coupled with an
interest and is therefore irrevocable) for Borrower to collect such Insurance Premiums;
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) apply the undisbursed balance of any Net Proceeds or any Net Proceeds
Deficiency deposit, together with interest thereon, to the payment of the Debt in such
order, priority and proportions as Lender shall deem to be appropriate in its discretion;

(m)  prohibit Borrower and anyone claiming for or through Borrower from
making use of or withdrawing any sums from any lockbox, escrow or similar account; or

(n)  pursue such other remedies as Lender may have under any of the Loan
Documents or applicable law.

In the event of a sale, by foreclosure, power of sale, or otherwise, of less than all of the
Property, this Seeurity Instrument shall continue as a lien and security interest on the remaining
portion of the Projerty unimpaired and without loss of priority. Notwithstanding the provisions
of this Section 11.1 t {ie contrary, if any Event of Default as described in Subsection 10.1(i)(1)
or (i) shall occur, the entive unpaid Debt shall be automatically due and payable, without any
further notice, demand or-ciber action by Lender.

SECTION 11.2 APPLICATI2N OF PROCEEDS. The purchase money proceeds and
avails of any disposition of the Property, or any part thereof, or any other sums collected by
Lender pursuant to the Note, this Secutitv [nstrument or the Loan Documents, may be applied by
Lender to the payment of the Debt in suck pijsrity and proportions as Lender in its discretion
shall deem proper.

SECTION 11.3 LENDER RIGHT TO CURE DEFAULTS. Upon the occurrence of any
Event of Default, Lender may, but without any obligatiorto do so and without notice to or
demand on Borrower and without releasing Borrower from ary obligation hereunder, cure the
same in such manner and to such extent as Lender may deein uecessary to protect the security
hereof. Lender is authorized to enter upon the Property for such rurposes, or appear in, defend,
ot bring any action or proceeding to protect its interest in the Property”or to foreclose this
Security Instrument or collect the Debt, and the cost and expense therec! fincluding attomeys’
fees to the extent permitted by law), with interest as provided in this Sectizn-11.3, shall
constitute a portion of the Debt and shall be due and payable to Lender upon demand. All such
costs and expenses incurred by Lender in remedying such Event of Default or in pppearing in,
defending, or bringing any such action or proceeding shall bear interest at the Devan!. Rate (as
defined in the Note), for the period after notice from Lender that such cost or expense/w2s
incurred to the date of payment to Lender. All such costs and expenses incurred by Lender
together with interest thereon calculated at the Default Rate (as defined in the Note) shall te
deemed to constitute a portion of the Debt and be secured by this Security Instrument and the
Loan Documents and shall be immediately due and payable upon demand by Lender therefor.

SECTION 11.4 ACTIONS AND PROCEEDINGS. After the occurrence and during the
continuance of an Event of Default, Lender has the right to appear in and defend any action or
proceeding brought with respect to the Property and to bring any action or proceeding, in the
name and on behalf of Borrower, that Lender, in its discretion, decides should be brought to
protect its interest in the Property.
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SECTION 11.5 RECOVERY OF SUMS REQUIRED TO BE PAID. ILender shall have
the right from time to time to take action to recover any sum or sums that constitute a part of the
Debt as the same become due, without regard to whether or not the balance of the Debt shall be
due, and without prejudice to the right of Lender thereafter to bring an action of foreclosure, or
any other action, for a default or defaults by Borrower existing at the time such earlier action was
commenced.

SECTION 11.6 EXAMINATION OF BOOKS AND RECORDS. Lender, its agents,
accountants and attorneys shall have the right upon prior written notice to examine the records,
books, maragement and other papers of Borrower and its affiliates or of any Guarantor or
Indemnitor which reflect upon their financial condition, at the Property or at any office regularly
maintained by Iiormwer, its affiliates or any Guarantor or Indemnitor where the books and
records are locats:_1 ender and its agents shall have the right upon notice to make copies and
extracts from the foregoing records and other papers. In addition, Lender, its agents, accountants
and attorneys shall have the right to examine and audit the books and records of Borrower and 1ts
affiliates or of any Guaraiitor or. Tndemnitor pertaining to the income, expenses and operation of
the Property during reasonable businiess hours at any office of Borrower, its affiliates or any
Guarantor or Indemnitor where the koolrs and records are located.

SECTION 11.7 OTHER RIGhTS ETC.

(a)  The failure of Lender to insist upon strict performance of any term hereof
shall not be deemed to be a waiver of any tertn of this Security Instrument. Borrower
shall not be relieved of Borrower’s obligations asreunder by reason of (i) the failure of
Lender to comply with any request of Botrrower, any Guarantor or any Indemnitor to take
any action to foreclose this Security Instrument or ehcrwise enforce any of the
provisions hereof or of the Note or the Loan Documenss; (ii) the release, regardless of
consideration, of the whole or any part of the Property, or/of any person liable for the
Debt or any portion thereof, or (iii) any agreement or stiputation by Lender extending the
time of payment or otherwise modifying or supplementing the fegms of the Note, this
Security Instrument or the Loan Documents.

(b)  Itis agreed that the risk of loss or damage to the Property is-ue Borrower,
and Lender shall have no liability whatsoever for decline in value of the Frarerty, for
failure to maintain the Policies, or for failure to determine whether insurance 1% torce is
adequate as to the amount of risks insured, Possession by Lender shall not be demed an
election of judicial relief, if any such possession is requested or obtained, with respect to
any Property or collateral not in Lender’s possession,

(c)  Lender may resort for the payment of the Debt to any other security held
by Lender in such order and manner as Lender, in its discretion, may elect. Lender may
take action to recover the Debt, or any portion thereof, or to enforce any covenant hereof
without prejudice to the right of Lender thereafter to foreclose this Security Instrument.
The rights of Lender under this Security Instrument shall be separate, distinct and
cumulative and none shall be given effect to the exclusion of the others. No act of
Lender shall be construed as an election to proceed under any one provision herein to the
exclusion of any other provision. Lender shall not be limited exclusively to the rights and
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remedies herein stated but shall be entitled to every right and remedy now or hereafter
afforded at law or in equity.

SECTION 11.8 LENDER RIGHT TO RELEASE. Lender may release any portion of
the Property or any portion of the Debt for such consideration as Lender may require without, as
to the remainder of the Property or the Debt, in any way impairing or affecting the lien or
priority of this Security Instrument, or improving the position of any subordinate lienholder with
respect thereto, except to the extent that the obligations hereunder shall have been reduced by the
actual monetary consideration, if any, received by Lender for such release, and may accept by
assignment; pizdge or otherwise any other property in place thereof as Lender may require
without being zecountable for so doing to any other lienholder. This Security Instrument shall
continue as a li’n und security interest in the remaining portion of the Property.

SECTION 115 . VIOLATION OF LAWS. If'the Property is not in compliance with
Applicable Laws, Lenderiray impose additional requirements upon Borrower in connection
herewith including moneta:y reserves or financial equivalents.

SECTION 11.10 RIGH% OF-ENTRY. Lender and its agents shall have the right upon
prior written notice to enter and inspect the Property at all reasonable times upon notice to
Borrower.

SECTION 11,11 RIGHTS PERTAINING TO SALES. The following provisions shall,
to the extent permiited by law, apply to any sale or sules of all or any portion of the Property
under or by virtue of this Security Instrument, whet!ier under any power of sale herein granted or
by virtue of judicial proceedings or of a judgment or dicrée of foreclosure and sale:

(a)  The public officer or other person coitducting such sale (herein called the
“Sale Officer”) may conduct any number of sales from tiric io time. The power of sale
shall not be exhausted by any one or more of such sales as o 201y part of the Property that
has not been sold or by any sale that is not completed or is defective until the Debt has
been paid in full.

(b)  Any sale may be postponed or adjourned by public anncunc=ment at the
time and place appointed for such sale or for such postponed or adjournec salz. and such
sale may be completed at the time and place so announced without further neuee.

(¢)  Lender is hereby appointed the true and lawful attommey-in-fact of
Borrower, which appointment is irrevocable and shall be deemed to be coupled with an
interest, in Borrower’s name and stead, to make all necessary conveyances, assignments,
transfers and deliveries of the Property and rights so sold, and for that purpose Lender
may execute all necessary instruments to accomplish the same, and may substitute one or
more persons with like power, and Borrower hereby ratifies and confirms all that said
attorney or such substitute or substitutes shall lawfully do by virtue thereof.
Nevertheless, Borrower, if requested by Lender, shall ratify and confirm any such sale or
sales by executing and delivering to Lender or such purchaser or purchasers, as
applicable, all such instruments as may be advisable, in Lender’s judgment, for the
purposes designated in such request.
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(d}  Any and all statements of fact or other recitals made in any of the
instruments referred to in Subsection 11.11(c) given by Lender concerning nonpayment
of the Debt, occurrence of any Event of Default, any declaration by Lender that all or any
of the Debt is due and payabie, any request to sell, any representation that notice of time,
place and terms of sale and property or rights fo be sold was duly given, or that any other
act or thing was duly done by Lender, shall be taken as prima facie evidence of the truth
of the facts so stated and recited.

(e)  The receipt by Sale Officer of the purchase money paid at any such sale,
or t1{¢ 12ceipt of any other person authorized to give the same, shall be sufficient
discharge therefor to any purchaser of any property or rights sold as aforesaid, and no
purchas=r or its representatives, grantees or assigns, after paying such purchase price and
receiving suci receipt, shall be bound to see to the application of such purchase price or
any part thereo xpon or for any trust or purpose of this Security Instrument or, in any
manner whatsoever, be answerable for any loss, misapplication or non-application of any
such purchase moiiey, or part thereof, or be bound to inquire as to the authorization,
necessity, expediency eregularity of any such sale.

() Any such salc.or cales shall operate to divest all of the estate, right, title,
interest, claim and demand whateoever, whether at law or in equity, of Borrower in and to
the properties and rights so sold, and <nall be a perpetual bar both at law and in equity
against Borrower and any and all persons claiming or who may claim the same, or any
part thereof, by, through or under Borrower to the fullest extent permitted by applicable
law.

(g)  Upon any such sale or sales, Lenderinuy bid for and acquire the Property
and, in lieu of paying cash therefor, may make settlemexni for the purchase price by
crediting against the Debt the amount of the bid made the/efor, after deducting therefrom
the expenses of the sale, the cost of any enforcement procecding hereunder and any other
sums that Lender is authorized to charge to Borrower under the iezms of the Note, this
Security Instrument, or any other Loan Document to the extent nelissary to satisfy such
bid.

(h)  If Borrower, or any person claiming by, through or under Borrower, shall
transfer or refuse or fail to surrender possession of the Property after any sale tliezeof,
then Borrower or such person shall be deemed a tenant at sufferance of the purchaser at
such sale, subject to eviction by means of unlawful detainer proceedings or other
appropriate proceedings, and to any other right or remedy available hereunder or under
applicable law,

(1) Upon any such sale, it shall not be necessary for Sale Officer, Lender or
any public officer acting under execution or order of court to have present or
constructively in its possession any or all of the Property.

)] In the event of any sale referred to in this Subsection 11.11, the entire
Debt, if not previously due and payable, immediately thereupon shall, notwithstanding
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anything to the contrary in the Note, this Security Instrument or any other Loan
Document, become due and payable.

(k)  This instrument shall be effective as a mortgage. If a sale hereunder shall
be commenced by Sale Officer, Lender may, at any time before the sale of the Property,
direct the Sale Officer to abandon the sale, and may institute suit for the collection of the
Debt or part thereof and for the foreclosure of this Security Instrument. If Lender shall
institute suit for the collection of the Debt or part thereof, and for the foreclosure of this
Security Instrument, Lender may at any time before the entry of final judgment in said
suitdizmiss the same (or part thereof) and direct the Sale Officer to sell the Property in
accordunce with the provisions of this Security Instrument. Lender may pursue its rights
and reniedies against any guarantor or other party liable for any of the obligations in such
a suit foror.closure or by separate suit, whether or not the Sale Officer is also pursuing a
sale under theverms hereof.

SECTION 11,12/KIGHT TO RELEASE INFORMATION. Following the occurrence
of any Event of Default, Lencer may forward to any broker, prospective purchaser of the
Property or the Loan, or other personor entity all documents and information which Lender now
has or may hereafter acquire relating to the Debt, Borrower, any Guarantor, any Indemnitor, the
Property and any other matter in connection with the Loan, whether furnished by Borrower, any
Guarantor, any Indemnitor or otherwise, as'i.¢nder determines necessary or desirable. Borrower
irrevocably waives any and all rights it may Lave te limit or prevent such disclosure, including
any right of privacy or any claims arising therefiom.

ARTICLE 12 - ENVIRONMUINTTAL HAZARDS

SECTION 12.1 ENVIRONMENTAL DEFINITIONS. The following terms shall have
meanings set forth herein for the purposes of this Article 12 and tiie other Articles of this
Security Instrument:

“Environmental Law” shall mean any present, and for the nurposes of
Sections 12.2, 12.3 and 13.4 only, future, federal, state and local laws, statutes,
ordinances, rules, regulations and the like, as well as common law, relatingto protection
of human health or the environment, relating to Hazardous Substances, relating to
liability for or costs of Remediation or prevention of Releases of Hazardous Srostances
or relating to liability for or costs of other actual or threatened danger to human lealth or
the environment. “Environmental Law” includes the following statutes, as amended; any
successor thereto, and any regulations promulgated pursuant thereto, and any state or
local statutes, ordinances, rules, regulations and the like addressing similar issues: the
Comprehensive Environmental Response, Compensation and Liability Act; the
Emergency Planning and Community Right-to-Know Act; the Hazardous Substances
Transportation Act; the Resource Conservation and Recovery Act (including Subtitle [
relating to underground storage tanks); the Solid Waste Disposal Act; the Clean Water
Act; the Clean Air Act; the Toxic Substances Control Act; the Safe Drinking Water Act;
the Occupational Safety and Health Act; the Federal Water Pollution Control Act; the
Federal Insecticide, Fungicide and Rodenticide Act; the Endangered Species Act; the
National Environmental Policy Act; and the River and Harbors Appropriation Act.
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“Environmental Law” also includes any present, and for the purposes of Sections 12.2,
12.3 and 13.4 only, future, federal, state and local laws, statutes, ordinances, rules,
regulations and the like, as well as common law, conditioning transfer of property upon a
negative declaration or other approval of a governmental authority of the environmental
condition of the property; requiring notification or disclosure of Releases of Hazardous
Substances or other environmental condition of the Property to any governmental
authority or other person or entity, whether or not in connection with transfer of title to or
interest in property.

“Environmental Liens” shall mean all liens and other encumbrances imposed
pursuart to any Environmental Law, whether due to any act or omission of Borrower or
any other nerson or entity.

“Envircpmental Reports” shall mean any Phase 1, Phase [I or other written
reports resulting f.orn any environmental assessments of the Property.

“Hazardous Sabstzuces” shall mean, but shall not be limited to, any and all
substances (whether solig, lonid or gas) (i) defined, listed, or otherwise classified as
pollutants, hazardous waste., hazardous substances, hazardous materials, extremely
hazardous wastes, or words of iimilar meaning or regulatory effect under any present, or
for the purposes of Sections 12.2,112.2/and 13.4 only, future, Environmental Laws or
(i) that may have a negative impact on human health or the environment, including
petroleum and petroleum products, asbettos and asbestos-containing materials,
polychlorinated biphenyls, lead, radon, radioactive materials, flammables, explosives,
medical and infectious waste, mold, fungus anl spores present in the air and in and on the
physical components of the Property.

“Institutional Control” shall mean any legal or pliysical restrictions or
limitations on the use of, or access to, the Property to elimina*é or minimize potential
exposures to any Hazardous Substance, to prevent activities that could interfere with the
effectiveness of any Remediation, or to ensure maintenance of a lev2! pf risk to human
health or the environment, including physical modifications to the Property such as slurry
walls, capping, hydraulic controls for ground water, or point of use waier tcatment,
restrictive covenants, environmental protection easements, or property use liraitations.

“0O&M Plan” shall mean any operations and maintenance plan for the Froparty.

“Release” of any Hazardous Substance includes any release, deposit, discharge,
emission, leaking, spilling, seeping, migrating, injecting, pumping, pouring, emptying,
escaping, dumping, disposing or other movement of Hazardous Substances.

“Remediation” includes any response, remedial removal, or corrective action,
any activity to cleanup, detoxify, decontaminate, contain or otherwise remediate any
Hazardous Substance, any enrollment or participation of the Property within any state's
voluntary cleanup or similar program, any actions to prevent, cure or mitigate any
Release of any Hazardous Substance, any action to comply with any Environmental Laws
or with any permits issued pursuant thereto, any inspection, investigation, study,
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monitoring, assessment, audit, sampling and testing, laboratory or other analysis, or
evaluation relating to any Hazardous Substances or to anything referred to in this
Article 12.

SECTION 12.2 ENVIRONMENTAL REPRESENTATIONS AND WARRANTIES.
Borrower represents and warrants, that, to the best of Borrower’s knowledge after due inquiry
and investigation: (a) there are no Hazardous Substances or underground storage tanks in, on, or
under the Property, except those that are both (i) in compliance with Environmental Laws and
with permits issued pursuant thereto, if any, and (it) fully disclosed to Lender in writing pursuant
to the Envi:otimental Reports delivered to Lender; (b) there are no past or present Releases of
Hazardous Svlstances in violation of any Environmental Law or which would require
Remediation bl »# Governmental Authority in, on, under or from the Property except as described
in the Environmeintsy Report; (c) there is no past or present non-compliance with Environmental
Laws, or with permics issued pursuant thereto, in connection with the Property except as
described in the Environinental Report; (d) Borrower does not know of;, and has not received,
any written or oral notice or other communication from any person or entity (including a
governmental entity) relating o/tfazardous Substances or Remediation thereof, of possible
liability of any person or entity pursaant to any Environmental Law, other environmental
conditions in connection with the Prenerty, or any actual administrative or judicial proceedings
in connection with any of the foregoing; 1<) Borrower has truthfully and fully provided to
Lender, in writing, any and all informatioti r<t2ting to environmental conditions in, on, under or
from the Property that is known to Borrower and-iliat is contained in Borrower’s files and
records, including any reports relating to Hazaraons Substances in, on, under or from the
Property and/or to the environmental condition of tre'Pioperty; and (f) there are no Institutional
Controls on or affecting the Property.

SECTION 12.3 ENVIRONMENTAL COVENANTS. Borrower covenants and agrees
that so long as the Borrower owns, manages, is in possession of, or o:herwise controls the
operation of the Property: (a) all uses and operations on or of the Prorerty, whether by Borrower
or any other person or entity, shall be in compliance with all Envirommnerial Laws and permits
issued pursuant thereto; (b) there shall be no Releases of Hazardous Subsiinces in, on, under or
from the Property; (c) there shall be no Hazardous Substances in, on, or under tne Property,
except those that are in compliance with all Environmental Laws and with permis issued
pursuant thereto, if and to the extent required; (d) Borrower shall keep the Propeny free-and clear
of all Environmental Liens; (¢) Borrower shall, at its sole cost and expense, fully and
expeditiously cooperate in all activities pursuant to Section 12.4 below, including providing all
relevant information and making knowledgeable persons available for interviews; (f) Borrower
shall, at its sole cost and expense, perform any environmental site assessment or other
investigation of environmental conditions in connection with the Property, pursuant to any
reasonable written request of Lender after Lender has reason to believe this Section 12.3 has
been violated (including sampling, testing and analysis of soil, water, air, building materials and
other materials and substances whether solid, liquid or gas, and the preparation of any O&M
Plan required by Lender), and share with Lender the reports and other results thereof, and Lender
and other Indemnified Parties shall be entitled to rely on such reports and other results thereof;
(g) Borrower shall, at its sole cost and expense, comply with all reasonable written requests of
Lender to (i) reasonably effectuate Remediation of any condition (including a Release of a
Hazardous Substance or the correction of any conditions identified in any O&M Plan) in, on,
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under or from the Property, (ii) comply with any Environmental Law, (iii) comply with any
directive from any governmental authority, and (iv) take any other reasonable action necessary or
appropriate for protection of human health or the environment; (h} Borrower shall not do or
allow any tenant or other user of the Property to do any act that materially increases the dangers
to human health or the environment, poses an unreasonable risk of harm to any person or entity
(whether on or off the Property), impairs or may impair the value of the Property, is contrary to
any requirement of any insurer, constitutes a public or private nuisance, constitutes waste, or
violates any covenant, condition, agreement or easement applicable to the Property; and

(i) Borrower shall immediately notify Lender in writing promptly afer it has become aware of
(A) any précerce or Releases or threatened Releases of Hazardous Substances in, on, under, from
or migrating towards the Property which is required to be reported to a governmental authority
under any Envizeimental Law, (B) any actual Environmental Lien affecting the Property,

(C) any required’Reircdiation of environmental conditions relating to the Property, and (D) any
written or oral notice-or-Giher communication of which Borrower becomes aware from any
source whatsoever (includiag a governmental entity) relating in any way to Hazardous
Substances or Remediation thereof, possible liability of any person or entity pursuant to any
Environmental Law, other enviiorunental conditions in connection with the Property, or any
actual or threatened administrative or judicial proceedings in connection with anything referred
to in this Article 12, (j) Borrower shall zict allow any Institutional Control on or to affect the
Property; and (k) Borrower shall take aii 5cts necessary to preserve its status, if applicable, as an
“innocent landowner,” “contiguous property swner,” or “prospective purchaser” as to the
Property and as those terms are defined in CERCLA; provided, however, that this covenant does
not limit or modify any of Borrower's other dutics-or-ebligations under this Security Instrument.

SECTION 12.4 LENDER’S RIGHTS. Lender its environmental consultant, and any
other person or entity designated by Lender, including any recziver and any representative ofa
govermmental entity, shal] have the right, but not the obligation, at intervals of not less than one
year, or more frequently if the Lender reasonably believes that a Hazardous Substance or other
environmental condition violates or threatens to violate any Envirorimental Law, after notice to
Borrower, to enter upon the Property at all reasonable times to assess apy arid all aspects of the
environmental condition of the Property and its use, including conducting iny environmental
assessment or audit of the Property or portions thereof to confirm Borrower’s sompliance with
the provisions of this Article 12 and performance of any Remediation required uider any O&M
Plan, and Borrower shall cooperate in all reasonable ways with Lender in connection/wih any
such audit. Such audit shall be performed in a manner so as to minimize interference with the
conduct of business at the Property. 1f such audit discloses that a violation of or a liability smder
any Environmental Law exists or if such audit was required or prescribed by law, regulation or
governmental or quasi-governmental authority, Borrower shall pay all costs and expenses
incurred in connection with such audit; otherwise, the costs and expenses of such audit shall,
notwithstanding anything to the contrary set forth in this Section, be paid by Lender.

ARTICLE 13 - INDEMNIFICATION

SECTION 13.1 GENERAL INDEMNIFICATION. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all claims, suits, liabilities (including strict liabilities), actions, proceedings,
obligations, debts, damages, losses, costs, expenses, diminution in value, fines, penalties,
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charges, fees, expenses, judgments, awards, amounts paid in settlement, or punitive damages, of
whatever kind or nature (including attorneys’ fees and other costs) (the “Losses”) imposed upon
or incurred by or asserted against any Indemnified Parties and directly or indirectly arising out of
or in any way relating to any one or more of the following (but excluding Losses arising out of
Lender’s gross negligence or willful misconduct): (a) ownership, servicing or administration of
this Security Instrument, the Property or any interest therein or the receipt of any Rents or other
income or proceeds from the Property; (b) any amendment to, or restructuring of, the Debt, and
the Note, this Security Instrument, or any other Loan Document; (c) any and all lawful actions
that may be taken by Lender in connection with the enforcement of the provisions of this
Security Initroment or the Note or any other Loan Document, whether or not suit is filed in
connection wiii same, or in connection with Borrower, any Guarantor or Indemnitor and/or any
member, partn®r. jeint venturer or shareholder thereof becoming a party to a voluntary or
involuntary fedesal or state bankruptcy, insolvency or similar proceeding; (d) any accident,
injury to or death of persaps or loss of or damage to property occurring in, on or about the
Property or any part ther¢ol or on the adjoining sidewalks, curbs, adjacent property or adjacent
parking areas, streets or ways; {¢) any use, nonuse or condition in, on or about the Property or
any part thereof or on the adjuinung sidewalks, curbs, adjacent property or adjacent parking
areas, streets or ways; (f) any failurz on the part of Borrower to perform or be in compliance with
any of the terms of this Security Instrurent; (g) performance of any labor or services or the
furnishing of any materials or other properiy in respect of the Property or any part thereof;

(h) the failure of any person to file timely witt-the Internal Revenue Service an accurate Form
1099-B, Statement for Recipients of Proceeds frour Real Estate, Broker and Barter Exchange
Transactions, which may be required in connection with the Security Instrument, or to supply a
copy thereof in a timely fashion to the recipient of ithe proceeds of the transaction in connection
with which this Security Instrument is made; (i) any failvic of the Property to be in compliance
with any Applicable Laws; () the enforcement by any Inderarified Party of the provisions of this
Article 13; (k) any and all claims and demands whatsoever that may be asserted against Lender
by reason of any alleged obligations or undertakings on its part t pevform or discharge any of
the terms, covenants, or agreements contained in any Lease or otherwiss, (1) any and all claims
(including lender liability claims) or demands by Borrower or any thud parties, including any
Guaranter or Indemnitor; {m) the payment of any commission, charge or'trokerage fee to anyone
which may be payable in connection with the funding of the loan evidencedb) the Note and
secured by this Security Instrument; or (n) any misrepresentation made by Borrcwer in this
Security Instrument or other Loan Document.

Any amounts payable to Lender by reason of the application of this Article 13 snal!
become immediately due and payable and shall bear interest at the Default Rate (as defined in
the Note) from the date loss or damage is sustained by Lender until paid, and be secured by this
Security Instrument and the other Loan Documents. The obligations and liabilities of Borrower
under this Article 13 shall survive any termination, satisfaction, or assignment of this Security
Instrument and the exercise by Lender of any of its rights or remedies hereunder including the
acquisition of the Property by foreclosure or a conveyance in lieu of foreclosure.

As used in this Security Instrument, the term “Indemnified Parties” means Lender and
any person or entity who is or will have been involved in the origination of this Loan, any person
or entity who is or will have been involved in the servicing of this Loan (whether or not such
person or entity has any ownership interest therein), any person or entity in whose name the
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encumbrance created by this Security Instrument is or will have been recorded, persons and
entities who may hold or acquire or will have held a full or partial interest in this Lean (including
Investors or prospective Investors in the Securities (as such terms are defined in Section 18.1
hereof), as well as custodians, trustees and other fiduciaries who hold or have held a full or
partial interest in this Loan for the benefit of third parties) as well as the respective directors,
officers, shareholders, members, partners, employees, agents, attorneys, servants,
representatives, contractors, subcontractors, affiliates, subsidiaries, participants, successors and
assigns of any and all of the foregoing (including any other person or entity who holds or
acquires or will have held a participation or other full or partial interest in this loan or the
Property, »+nether during the term of this Loan or as a part of or following a foreclosure of this
Loan and incldding any successors by merger, consolidation or acquisition of all or a substantial
portion of Lender o assets and business).

SECTION 12.2 MORTGAGE AND/OR INTANGIBLE TAX. Borrower shall, at its
sole cost and expense, protzct, defend, indemnify, release and hold harmless the Indemnified
Parties from and against any and all Losses imposed upon or incurred by or asserted against any
Indemnified Parties and direcily of indirectly arising out of or in any way relating to any tax on
the making and/or recording of this Security Instrument, the Note or any of the other Loan
Documents.

SECTION 13.3 ERISA INDEMIVEJCATION. Borrower shall, at its sole cost and
expense, protect, defend, indemnify, release and hold harmless the Indemnified Parties from and
against any and all Losses (including attomeys’ fees and costs incurred in the investigation,
defense, and settlement of Losses incurred in correctizg any prohibited transaction or in the sale
of a prohibited loan, and in obtaining any individual predibited transaction exemption under
ERISA that may be required, in Lender’s discretion) that Vender may incur, directly or
indirectly, as a result of a default under Section 4.2 or 5.9.

SECTION 13.4 ENVIRONMENTAL INDEMNIFICATION.

(a)  Borrower shall, at its sole cost and expense, protec? defend, indemnify,
release and hold harmless the Indemnified Parties from and against ary, and all Losses
and costs of Remediation (whether or not performed voluntarily or required.under any
Q&M Plan), engineers’ fees, environmental consultants’ fees, and costs of invastigation
(including sampling, testing and analysis of soil, water, air, building materiaiz-and other
materials and substances whether solid, liquid or gas) imposed upon or incurred by or
asserted against any Indemnified Parties, and arising out of or in any way relating tG.any
one or more of the following, unless caused by the gross negligence or willful
misconduct of any Indemnified Party. (a) any presence of any Hazardous Substances in,
on, above or under the Property; (b) any past, present or threatened release of Hazardous
Substances in, on, above, under or from the Property; (c) any activity by Borrower, any
person or entity affiliated with Borrower or tenant or other users of the Property in
connection with any actual, proposed or threatened use, treatment, storage, holding,
existence, disposition or other Release, generation, production, manufacturing,
processing, refining, control, management, abatement, removal, handling, transfer or
transportation to or from the Property of any Hazardous Substances at any time Jocated
in, under, on or above the Property; (d) any activity by Borrower, any person or entity
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affiliated with Borrower or tenant or other users of the Property in connection with any
actual or proposed Remediation of any Hazardous Substances at any time located in,
under, on or above the Property, whether or not such Remediation is voluntary or
required under any O&M Plan or pursuant to court or administrative order, including any
removal, remedial or corrective action; (e) any past, present or threatened violations of
any Environmental Laws (or permits issued pursuant to any Environmental Law) in
connection with the Property or operations thereon, including any failure by Borrower,
any person or entity affiliated with Borrower or tenant or other users of the Property to
comply with any order of any governmental authority in connection with Environmental
Lay:s; {f) the imposition, recording or filing of any Environmental Lien encumbering the
Property: (g) any administrative processes or proceedings or judicial proceedings in any
way connscted with any matter addressed in Article 12 and this Section 13.4; (h) any
past, present or threatened injury to, destruction of or loss of natural resources in any way
connected with thig Property, including costs to investigate and assess such injury,
destruction or logs; i) any acts of Borrower or other users of the Property in arranging for
disposal or treatmient, or arranging with a transporter for transport for disposal or
treatment, of Hazardous 3uostances owned or possessed by such Borrower or other users,
at any facility or incineration vessel owned or operated by another person or entity and
containing such or similar Hazardous Substance; (j} any acts of Borrower or other users
of the Property, in accepting any lazardous Substances for transport to disposal or
treatment facilities, incineration vess<is-or sites selected by Borrower or such other users,
from which there is a Release, or a threatzned Release of any Hazardous Substance which
causes costs for Remediation to be incurted; /) any personal injury, wrongful death, or
property damage caused by Hazardous Substzises arising under any statutory or common
law or tort law theory, including damages asseszes {or the maintenance of a private or
public nuisance or for the conducting of an abnorniallyv dangerous activity on or near the
Property; and (1) any misrepresentation in any repres<aitation or warranty set forth in
Article 12 or any breach or failure to perform any covenaats cr.other obligations pursuant
to Article 12.

(b)  The indemnity provided in this Section 13.4 shall uct be included in any
exculpation of Borrower or its partners, members, shareholders or any »her Person from
personal liability provided in this Security Instrument or in any of the oth2r Loan
Documents. Further, Borrower’s obligations under this Section 13.4 shall survive (in
perpetuity) the closing and disbursement of the funds evidenced by the Note, peyment of
the Note, payment and performance of the Obligations, any release, reconveyance,
discharge or foreclosure of this Security Instrument, conveyance by deed in lieu of
foreclosure, and any subsequent conveyance of the Property. Nothing in this Section
13.4 shall be deemed to deprive Lender of any rights or remedies provided to it elsewhere
in this Security Instrument or the other Loan Documents or otherwise available to it
under law. Borrower waives and releases Lender and all other Indemnified Parties from
any rights or defenses Borrower may have under common law or Environmental Laws
for liability arising or resulting from the presence, use or Release of Hazardous Materials
except to the extent directly and solely caused by the gross negligence or willful
misconduct of the Indemnified Party seeking indemnification hereunder.
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SECTION 13.5 DUTY TO DEFEND, ATTORNEYS’ FEES AND OTHER FEES AND
EXPENSES. Upon written request by any Indemnified Party, Borrower shall defend such
Indemnified Party (if requested by any Indemnified Party, in the name of the Indemnified Party)
by attorneys and other professionals approved by the Indemnified Parties. Notwithstanding the
foregoing, any Indemnified Parties may engage their own attorneys and other professionals to
defend or assist them, and, at the option of Indemnified Parties, their attorneys shall control the
resolution of any claim or proceeding. Upon demand, Borrower shall pay or reimburse, the
Indemnified Parties for the payment of reasonable fees and disbursements of attorneys,
accountants, financial advisors, engineers, environmental consultants, laboratories and other
professiona’s in connection therewith.

ARTICLE 14 - WAIVERS

SECTION 14,1 WAIVER OF COUNTERCLAIM. Borrower hereby waives the right to
assert a counterclaim, othérthan a mandatory or compulsory counterclaim, in any action or
proceeding brought againscit by Lender arising out of or in any way connected with this Security
Instrument, the Note, any of thie sther Loan Documents, or the Debt.

SECTION 14.2 MARSHALLING AND OTHER MATTERS. Borrower hereby waives,
to the extent permitted by law, the benefit of all homestead, appraisement, valuation, stay,
extension, reinstatement and redemption iav. s iow or hereafter in force and all rights of
marshalling in the event of or in connection v'ith any sale hereunder of the Property or any part
thereof or any interest therein. Further, Borrowcr hereby expressly waives any and all rights of
redemption from sale under any order or decree of fore.closure of this Security Instrument on
behalf of Borrower, and on behalf of each and every pareon acquiring any interest in or title to
the Property subsequent to the date of this Security Instrumert and on behalf of all persons to the
extent permitted by Applicable Law, and hereby waives any cefense Borrower might assert or
have by reason of Lender’s failure to make any tenant or lessee of the Property a party defendant
in any foreclosure proceeding or action instituted by Lender.

SECTION 14.3 WAIVER OF NOTICE. To the extent permitted Ly Applicable Law,
Borrower shall not be entitled to any notices of any nature whatsoever from Lender except with
respect to matters for which this Security Instrument specifically and expressly pravides for the
giving of notice by Lender to Borrower and except with respect to matters for which/t.cader is
required by Applicable Law to give notice, and Borrower hereby expressly waives thie ight to
receive any notice from Lender with respect to any matter for which this Security Instruinent
does not specifically and expressly provide for the giving of notice by Lender to Borrower.

SECTION 14.4 WAIVER OF STATUTE OF LIMITATIONS. Borrower hereby
expressly waives and releases to the fullest extent permitted by law, the pleading of any statute
of limitations as a defense to payment of the Debt or performance of its other obligations under
this Security Instrument.

SECTION 14.5 SURVIVAL. Except as hereinafter specifically set forth below, the
representations and warranties, covenants, and other obligations arising under Article 12 shall in
1o way be impaired by: any satisfaction or other termination of this Security Instrument, any
assignment or other transfer of all or any portion of this Security Instrument or Lender’s interest
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in the Property (but, in such case, shall benefit both Indemnified Parties and any assignee or
transferee), any exercise of Lender’s rights and remedies pursuant hereto, including foreclosure
or acceptance of a deed in lieu of foreclosure, any exercise of any rights and remedies pursuant
to the Note or any other Loan Document, any transfer of all or any portion of the Property
(whether by Borrower or by Lender following foreclosure or acceptance of a deed in lieu of
foreclosure or at any other time), any amendment to this Security Instrument, the Note or any
other Loan Documents, and any act or omission that might otherwise be construed as a release or
discharge of Borrower from the obligations pursuant hereto.

SECTION 14.6 WAIVER OF TRIAL BY JURY. BORROWER AND LENDER
HEREBY WALVE, TO THE FULLEST EXTENT PERMITTED BY LAW, THE RIGHT TO
TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, WHETHER IN
CONTRACT, TORT OR OTHERWISE, RELATING DIRECTLY OR INDIRECTLY TO THE
LOAN EVIDENCED BY- THE NOTE, THE APPLICATION FOR THE LOAN EVIDENCED
BY THE NOTE, THE NOTE, THIS SECURITY INSTRUMENT OR ANY OTHER LOAN
DOCUMENT OR ANY ACTS.OR OMISSIONS OF BORROWER OR LENDER, ITS
OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS IN CONNECTION THEREWITH.

ARTICLE 15 - EXCULPATION

To the extent of any conflict betwees the provisions of this Security Instrument and
Section 21 of the Note, the provisions of Section 21 of the Note shall control.

ARTICLE 16 - NCTICES

SECTION 16.1 NOTICES. Any notice required’or permitted to be given hereunder must
be in writing and given (a) by depositing same in the Unite¢ States mail, addressed to the party
to be notified, postage prepaid and registered or certified with retun receipt requested; (b) by
delivering the same in person to such party; (c) by transmitting a facs¥inile copy to the correct
facsimile number of the intended recipient (with a second copy to be sest to the intended
recipient by any other means permitted under this Section 16.1); or (d) by Jepositing the same
into the custody of a nationally recognized overnight delivery service addresscd to the party to be
notified. In the event of mailing, notices shall be deemed effective three (3) days siter posting;
in the event of overnight delivery, notices shall be deemed effective on the next RPusiaess Day
following deposit with the delivery service; in the event of personal service or facsinii'c
transmissions, notices shall be deemed effective when delivered. For purposes of notice, the
addresses of the parties shall be as set forth in the Preamble to this Securtty Instrument. A'cepy
of any notice sent, transmitted or delivered to Lender shall also be delivered to Daniel Flanigan,
Esq., Polsinelli Shalton Welte Suelthaus, 700 W. 47th Street, Suite 1000, Kansas City, Missouri
64112, facsimile number: (816) 753-1536. From time to time, either party may designate
another address than the address set forth in the Preamble by giving the other party no less than
ten (10) days advance notice of such change of address in accordance with the notice provisions
hereof.

For purposes of this Subsection, “Business Day” shall mean a day on which commercial
banks are not authorized or required by law to close in the State in which the Land is located.
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ARTICLE 17 - APPLICABLE LAW

SECTION 17.1 CHOICE OF LAW/JURISDICTION AND VENUE. This Security
Instrument shall be governed, construed, applied and enforced in accordance with the laws of the
state where the Land is located without regard to the conflicts of law provisions thereof
{(“Governing State”). Borrower hereby consents to personal jurisdiction in the Governing State.
JURISDICTION AND VENUE OF ANY ACTION BROUGHT TO ENFORCE THIS
SECURITY INSTRUMENT OR ANY OTHER LOAN DOCUMENT OR ANY ACTION
RELATING TO THE LOAN OR THE RELATIONSHIPS CREATED BY OR UNDER THE
LOAN DOZ.UMENTS (“ACTION”) SHALL, AT THE ELECTION OF LENDER, BE IN
(AND IF ANY'ACTION IS ORIGINALLY BROUGHT IN ANOTHER VENUE, THE
ACTION SHALL AT THE ELECTION OF LENDER BE TRANSFERRED TO) A STATE OR
FEDERAL COUKT OF APPROPRIATE JURISDICTION LOCATED IN THE GOVERNING
STATE. BORROWK MEREBY CONSENTS AND SUBMITS TO THE PERSONAL
JURISDICTION OF TH: STATE COURTS OF THE GOVERNING STATE AND OF
FEDERAL COURTS LGCATED IN THE GOVERNING STATE IN CONNECTION WITH
ANY ACTION AND HEREBY "WAIVES ANY AND ALL PERSONAL RIGHTS UNDER
THE LAWS OF ANY OTHER STATE TO OBJECT TO JURISDICTION WITHIN SUCH
GOVERNING STATE FOR PURPOSES OF ANY ACTION. Borrower hereby waives and
agrees not to assert, as a defense to any Action or a motion to transfer venue of any Action,

(i) any claim that it is not subject to such juizdiction, (ii) any claim that any Action may not be
brought against it or is not maintainable in those sourts or that this Security Instrument may not
be enforced in or by those courts, or that it is exemnt.or immune from execution, (iii) that the
Action is brought in an inconvenient forum, or (iv) tharthe venue for the Action is in any way
improper.

SECTION 17.2 USURY LAWS. This Security Instmizient and the Note are subject to
the express condition that at no time shall Borrower be obligated Or required to pay interest on
the Debt at a rate which could subject the holder of the Note to either rivil or criminal liability as
a result of being in excess of the maximum interest rate which Borrower is permitted by
applicable law to contract or agree to pay. If by the terms of this Security 1astiument or the
Note, Borrower is at any time required or obligated to pay interest on the Debt a: a rate in excess
of such maximum rate, the rate of interest under the Security Instrument and the Mote shall be
deemed to be immediately reduced to such maximum rate and the interest payable siiz.i be
computed at such maximum rate and al} prior interest payments in excess of such maxipitm rate
shall be applied and shall be deemed to have been payments in reduction of the principal ba'ance
of the Note. All sums paid or agreed to be paid to Lender for the use, forbearance, or deteniion
of the Debt shall, to the extent permitted by applicable law, be amortized, prorated, allocated,
and spread throughout the full stated term of the Note until payment in full so that the rate or
amount of interest on account of the Debt does not exceed the maximum lawful rate of interest
from time to time in effect and applicable to the Debt for so long as the Debt is outstanding.

SECTION 17.3 PROVISIONS SUBJECT TO APPLICABLE LAW. All rights, powers
and remedies provided in this Security Instrument may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will not render this Security Instrument invalid,
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unenforceable or not entitled to be recorded, registered or filed under the provisions of any
Applicable Law.

SECTION 17.4 INAPPLICABLE PROVISION. If any term of this Security Instrument
or any application thereof shall be invalid or unenforceable, the remainder of this Security
Instrument and any other application of the term, at the option of Lender, shall not be affected
thereby.

ARTICLE 18 - SECONDARY MARKET

SECTION 18.1 TRANSFER OF LOAN. Lender may at any time, (a) sell, transfer or
assign the Note; this Security Instrument, and the other Loan Documents (a “Loan Sale”), (b)
any or all servicirg r'ghts with respect thereto (“Servicing Rights Transfers”), (c) grant
participations thereii (' Participations™), or {d) issue mortgage pass-through certificates or other
securities (“Securities”) svidencing a beneficial interest in a rated or unrated public offering or
private placement (a “Secvxitization”). Lender may forward to each purchaser, transferee,
assignee, servicer, participant/ or investor (including any broker or authorized representative
thereof) in such Loan Sale, Servicing Rights Transfers, Participations or Securities (collectively,
the “Investor”) or any of Fitch IBCA, Inc., Moody’s Investors Service, Inc. and Standard &
Poor’s Ratings Services, a Division of M<Graw-Hill Companies, Inc. or any successor thereto,
and any other nationally recognized statistics! rating organization rating such Securities, each
prospective Investor, and any organization miintaining databases on the underwriting and
performance of commercial mortgage loans, all documents and information that Lender now has
or may hereafter acquire relating to the Debt, Borrcwer, any Guarantor, any Indemnitor, the
Property and any other matter relating to the Loan, whetlier furnished by Borrower, any
Guarantor, any Indemnitor or otherwise, as Lender determiiss necessary or desirable. Borrower
irrevocably waives any and all rights it may have to limit o1 prevent such disclosure, including
any right of privacy or any claims arising therefrom.

SECTION 18.2 SECONDARY MARKET TRANSACTIONS. Lender shall have the
right to engage in one or more Secondary Market Transactions (as heremsrter defined) with
respect to the Loan, and to structure and restructure all or any part of the Loar, including 1n
multiple tranches, as a wraparound loan, or for inclusion in a “real estate morigage mvestment
conduit” (a “REMIC™) within the meaning of Section 860D of the Internal Revenue Code of
1986, as amended, or other Securitization. Without limitation, Lender shall have the right to
cause the Note and the Security Instrument to be split into a first and a second mortgage loan, or
into one or more loans secured by mortgages in whatever proportion Lender determines, anG
thereafter to engage in Secondary Market Transactions with respect to all or any part of the
indebtedness and loan documentation. Borrower acknowledges that it is the intention of the
parties that all or a portion of the Loan will be securitized and that all or a portion of the Loan
will be rated by one or more Rating Agencies. Borrower further acknowledges that additional
structural modifications may be required to satisfy issues raised by any Rating Agencies. As
used herein, “Secondary Market Transaction” means any of (i) the sale, assignment, or other
transfer of all or any portion of the Debt or the Loan Documents or any interest therein to one or
more Investors, (ii) the sale, assignment, or other transfer of one or more participation interests in
the Debt or Loan Documents to one or more Investors, (iif} the transfer or deposit of all or any
portion of the Debt or Loan Documents to or with one or more trusts or other entities which may
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sell certificates or other instruments to Investors evidencing an ownership interest in the assets of
such trust or the right to receive income or proceeds therefrom or (iv) any other Securitization
backed in whole or in part by the Loan or any interest therein.

SECTION 18.3 COOPERATION; LIMITATIONS. Borrower shall cooperate in good
faith with Lender in effecting any such restructuring or Secondary Market Transaction. Such
cooperation shall include executing and delivering such amendments to the Loan Documents and
the organizational documents of Borrower and any constituent entities as Lender or any Rating
Agency, purchaser, transferee, assignee, trustee, servicer or potential Investor (the Rating
Agencies 2id all of the foregoing parties are herein collectively referred to as “Interested
Parties”) may request, provided however, that no such amendment shall modify (i) the interest
rate payable uride. the Note (except as set forth in Section 18.5; (ii) the stated maturity date of
the Note, (iii) the amertization of the principal amount of the Note, (iv) any other material
economic terms of the 1.6an, (v) the non-recourse provisions of the Loan or (vi} any provision,
the effect of which would riaterially increase Borrower’s obligations or materially decrease
Borrower’s rights under ihe Loan Documents. Such cooperation also shall include using best
efforts to obtain such certificates 4ad assurances from governmental entities and others as Lender
may request. Borrower shall not bereguired to provide additional collateral that was not initially
contemplated by the parties to effect-any such restructuring or Secondary Market Transaction.
Borrower shall not be required to pay amv-hird party costs and expenses incurred by Lender in
connection with any such Secondary Market transaction unless otherwise payable by Borrower
under this Security Instrument or the other Loan Decuments.

SECTION 18.4 INFORMATION. Borrower; 2t its sole cost and expense, shall provide
such access to personnel and such information and docwinents relating to Borrower, its
constituent persons or entities, any Guarantor or Indemmitor, the Property and the business and
operations of al! of the foregoing and such opinions of couns:l {including Non-Consolidation
Opinions) as Lender, any Rating Agency or any other Interested Party may request (and in form
and substance acceptable to Lender and each Interested Party) in connzction with any such
Secondary Market Transaction including updated financial informaticn, sprraisals, market
studies, environmental reviews (Phase I's and, if appropriate, Phase II’s); property condition
reports and other due diligence investigations together with appropriate verification of such
updated information and reports through letters of auditors and consultants and, s of the closing
date of the Secondary Market Transaction, updated representations and warranties-snzde.in the
Loan Documents and such additional representations and warranties as any Rating Ageucy or
other Interested Party may request. If requested by any Rating Agency or required by Lender,
Borrower shall provide revisions or “bringdowns” to any opinions delivered at Closing
(including Non-Consolidation Opinions), or if required new versions of such opinions, addressed
to Lender, any trustee under any Securitization backed in whole or in part by the Loan, any
Rating Agency that assigns a rating to any securities in connection therewith and any investor
purchasing securities therein, Lender shall be permitted to share all such information with the
investment banking firms, Rating Agencies, accounting firms, Jaw firms, other third party
advisory firms, potential investors, servicers and other service providers and other parties
involved in any proposed Secondary Market Transaction. Borrower understands that any such
information may be incorporated into any offering circular, prospectus, prospectus supplement,
private placement mermorandum or other offering documents for any Secondary Market
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Transaction. Lender and all of the aforesaid third-party advisors and professional firms and
investors shall be entitled to rely upon such information.

SECTION 18.5 SEVERANCE. In connection with any Secondary Market Transaction,
Borrower shall, at the request of Lender and at its sole cost and expense (a) sever the Loan inio
two or more portions in such individual amounts as Lender may determine, each of which
portion shall be secured by a mortgage lien on the Property (“Loan Splitting™) or (b) sever the
Loan into two or more tranches in such individual amounts as Lender may determine (“Loan
Tranching™: Loan Splitting and Loan Tranching are collectively referred to herein as a
“Conversizn”). To effectuate a Loan Split, Borrower, shall, upon written request of Lender,
execute, acknowledge and deliver to Lender and/or its designee or designees substitute notes and
security instruraerits in such principal amounts, aggregating not more than the then unpaid
principal amount zecured by this Security Instrument, and containing terms, provisions and
clauses no less favorabis to Borrower than those contained herein and in the Note, and such other
documents and instrumesits as may be required by Lender to effect the splitting of the Note and
this Security Instrument.~Any such Loan Tranching shall be evidenced by Lender’s then
standard form “A/B Loan.” Any Zonversion shall not preclude any further Conversion or
modification of the Loan by agreem<ni,of Borrower and Lender. In the event any portion of the
Loan is converted into an “A/B Loan,” the interest rate on any one or more components of the
Loan may be changed at Lender’s request provided that the weighted average interest rate of all
components of the Loan shall in no event ¢z<eed the interest rate set forth in the Note. Borrower
shall cooperate with all of Lender’s requests madc in connection with a Conversion and shall
deliver such documents as Lender may request 1n connection therewith, including any opinion
letters which Lender may request, all of which shall kein form and substance acceptable to
Lender. The aggregate of the principal amount of all sichportions shall in no event exceed the
then principal balance of the Loan.

ARTICLE 19 - COSTS

SECTION 19.1 ORIGINATION, ADMINISTRATION, ENFCRCEMENT, AND
DEFENSE EXPENSES. Borrower shall pay Lender, on demand, all Adriinistration and
Enforcement Expenses (as hereinafter defined) now or hereafter incurred by, Lender, together
with interest thereon at the Default Rate from the date paid or incurred by Lender unitil such fees
and expenses are paid by Borrower, whether or not an Event of Default or Defauitthea exists.
For the purpose of this Security Instrument, “Administration and Enforcement Experises”
shall mean all fees and expenses incurred at any time or from time to time by Lender, ir.cluding
legal (whether for the purpose of advice, negotiation, documentation, defense, enforcemer.t.or
otherwise), accounting, financial advisory, auditing, rating agency, appraisal, valuation, title or
title insurance, engineering, environmental, collection agency, or other expert or consulting or
similar services, in connection with: (a) the origination of the Loan, including the negotiation
and preparation of this Security Instrument, any other Loan Document and any amendments or
modifications of the Loan or the Loan Documents, whether or not consummated; (b) the
administration, servicing or enforcement of the Loan or the Loan Documents, including any
request for interpretation or modification of the Loan Documents or any matter related to the
Loan or the servicing thereof (which shall include the consideration of any requests for consents,
waivers, modifications, approvals, lease reviews or similar matters and any proposed transfer of
the Property or any interest therein), (c) any litigation, contest, dispute, suit, arbitration,
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mediation, proceeding or action (whether instituted by or against Lender, including actions
brought by or on behalf of Borrower or Borrower’s bankruptcy estate or any indemnitor or
guarantor of the Loan or any other person) in any way relating to the Loan or the Loan
Documents including in connection with any bankruptcy, reorganization, insolvency, or
receivership proceeding; (d) any attempt to enforce any rights of Lender against Botrower or any
other person that may be obligated to Lender by virtue of any Loan Document or otherwise
whether or not litigation is commenced in pursuance of such rights; and (e) protection,
enforcement against, or liquidation of the Property or any other collateral for the Loan, including
any attempt to inspect, verify, preserve, restore, colect, sell, liquidate or otherwise dispose of or
realize upan the Loan, the Property or any other collateral for the Loan. All Administration and
Enforcement Exnenses shall be additional Debt hereunder secured by the Property, and may be
funded, if Lende: sa elects, by Lender paying the same to the appropriate persons and thus
making an advadce e Borrower’s behalf. Borrower further acknowledges and confirms that it
shall be responsible forihe payment of all costs of reappraisal of the Property or any part thereof,
whether required by law, regulation, Lender or any governmental or quasi-governmental
authority. Wherever it is provided for herein that Borrower pay any costs and expenses, such
costs and expenses shall includé 4l legal fees and disbursements of Lender, whether of retained
firms, the reimbursement for the expenses of in-house staff or otherwise.

ARTICLE 20 - CERTAIN DEFINIT IONS, HEADINGS, RULE OF CONSTRUCTION

SECTION 20.1 GENERAL DEFINITIONS. Unless the context clearly indicates a
contrary intent or unless otherwise specifically provided herein, words used in this Security
Instrument may be used interchangeably in singular or plural form and the word “Borrower”
shall mean “individually and collectively, jointly and csvzrally, each Borrower (if more than
one) and any subsequent owner or owners of the Property o eny part thercof or any interest
therein and Borrower in its capacity as debtor-in-possession 2fier the commencement of a
proceeding under the Bankruptcy Code; “Lender” shall mean “Lender and any subsequent holder
of the Note,” the word “Note” shall mean “the Note and any other evidence of indebtedness
secured by this Security [nstrument,” the word “person” shall include-ar individual, corporation,
limited liability company, partnership, trust, unincorporated association, govemment,
governmental authority, and any other entity, the word “Property” shall inclnde any portion of
the Property and any interest therein, and the phrases “attorneys’ fees” and *“‘cowisel fees” shall
include any and all attorneys’, paralegal and law clerk fees and disbursements, inelurfing fees and
disbursements at the pre-trial, trial and appellate levels incurred or paid by Lender (aj 1
protecting its interest in the Property, the Leases and the Rents, (b) relating to or arising ovt-of
any lawsuit or proceeding brought by or against Lender in any court or other forum (including
actions or proceedings brought by or on behalf of Borrower’s bankruptcy estate or any guarantor
or indemnitor), or (c) in enforcing its rights under this Security Instrument.

SECTION 202 HEADINGS, ETC. The headings and captions of various Sections of
this Security Instrument are for convenience of reference only and are not to be construed as
defining or limiting, in any way, the scope or intent of the provisions hereof.

SECTION 20.3 RULES OF CONSTRUCTION.
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The following rules of construction shall be applicable for all purposes of this Security
Instrument and all documents or instruments supplemental hereto, unless the context otherwise
clearly requires:

(a)  The terms “include,” “including” and similar terms shall be construed as if
followed by the phrase “without being limited to”;

(b) any pronoun used herein shall be deemed to cover all genders, and words
importing the singular number shall mean and include the plural number, and vice versa;

) all captions to the Sections hereof are used for convenience and reference
only and i no way define, limit or describe the scope or intent of, or in any way affect,
this Security instrument,;

(@)  {he'term “or” has, except where otherwise indicated, the inclusive meaning
represented by the pirase “and/or”;

(e)  the worde *hereof,” “herein,” “hereby,” “hereunder,” and similar terms in
this Security Instrument refir to this Security Instrument as a whole and not to any
particular provision or section Of this Security Instrument;

3] an Event of Default snail “continue” or be “continuing” until such Event
of Default has been waived in writing by’ Lender;

(8)  No inference in favor of or agarist any party shall be drawn from the fact
that such party has drafted any portion hereof or zny other Loan Document;

(h)  The cover page (if any) of, all recitais et forth in, and all Exhibits to, this
Security Instrument are hereby incorporated herein; and

(1) Wherever Lender’s judgment, consent, approval o1 discretion is required
under this Security Instrument or any other Loan Document for any miatter or thing or
Lender shall have an option, election, or right of determination or any nther power to
decide any matter relating to the terms and conditions of this Security Insruient,
including any right to determine that something is satisfactory or not (“Decisior
Power”), such Decision Power shall be exercised in the sole and absolute discrerion of
Lender unless otherwise expressly stated to be reasonably exercised. Such Decizicn
Power and each other power granted to Lender upon this Security Instrument or any other
Loan Document may be exercised by Lender or by any authorized agent of Lender
(including any servicer and/or attorney-in-fact), and Borrower hereby expressly agrees to
recognize the exercise of such Decision Power by such authorized agent.

ARTICLE 21 - MISCELLANEOUS

SECTION 21.1 NO ORAL CHANGE. This Security Instrument, and any provisions
hereof, including the provisions of this Section, may not be modified, amended, waived,
extended, changed, discharged or terminated orally or by any act or failure to act on the part of
Borrower or Lender, but only by an agreement in writing signed by the party against whom
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enforcement of any modification, amendment, waiver, extension, change, discharge or
termination is sought, and the parties hereby: (a) expressly agree that it shall not be reasonable
for any of them to rely on any alleged, non-written amendment to this Security Instrument; (b)
irrevocably waive any and all right to enforce any alleged, non-written amendment to this
Security Instrument; and (c) expressly agree that it shall be beyond the scope of authority
(apparent or otherwise) for any of their respective agents to agree to any non-written
modification of this Security Instrument.

SECTION 21.2 LIABILITY. If Borrower consists of more than one person, the
obligationsand liabilities of each such person hereunder shall be joint and several. Under no
circumstances whatsoever shall Lender have any liability for punitive, special, consequential or
incidental damagzzin connection with, arising out of, or in any way related to or under this
Security Instrumentorany other Loan Document or in any way related to the transactions
contemplated or any relationship established by this Agreement or any other Loan Document or
any act, omission or eveit sccurring in connection herewith or therewith, and, to the extent not
expressly prohibited by Applicable Laws, Borrower for itself and its Guarantors and Indemnitors
waives all claims for punitive, special, consequential or incidental damages. Lender shall have
no duties or responsibilities except tiose expressly set forth in this Security Instrument and the
other Loan Documents. Neither Lendernor any of its officer, directors, employees or agents
shall be liable for any action taken or omirtied by them as such hereunder or in consection
herewith, unless caused by their gross neglig=nce or willful misconduct. This Security
Instrument shall be binding upon and inure to ths benefit of Borrower and Lender and their
respective successors and assigns forever.

SECTION 21.3 DUPLICATE ORIGINALS; COUNTERPARTS. This Security
Instrument may be executed in any number of duplicate origivals and each duplicate original
shall be deemed to be an original. This Security Instrument 'aay be executed in several
counterparts, each of which counterpart shall be deemed an original ‘nstrument and all of which
together shall constitute a single Security Instrument. The failure of any party hereto to execute
this Security [nstrument, or any counterpart hereof, shall not relieve the sther signatories from
their obligations hereunder.

SECTION 21.4 SUBROGATION. If any or all of the proceeds of the Note have been
used to extinguish, extend or renew any indebtedness heretofore existing against the Pioperty,
then, to the extent of the funds so used, Lender shall be subrogated to all of the rights; claims,
liens, titles, and interests existing against the Property heretofore held by, or in favor of, the
holder of such indebtedness and such former rights, claims, liens, titles, and interests, if any, are
not waived but rather are continued in full force and effect in favor of Lender and are merged
with the lien and security interest created herein as cumulative security for the repayment of the
Debt, the performance and discharge of Borrower’s obligations hereunder, under the Note and
any other Loan Document, and the performance and discharge of the obligations.

SECTION 21.5 ENTIRE AGREEMENT. The Note, this Security Instrument and any
other Loan Document constitute the entire understanding and agreement between Borrower and
Lender with respect to the transactions arising in connection with the Debt and supersede all
prior written or oral understandings and agreements between Borrower and Lender with respect
thereto. Borrower hereby acknowledges that, except as incorporated in writing in the Note, this
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Security Instrument and any other Loan Document, there are not, and were not, and no persons
are or were authorized by Lender to make, any representations, understandings, stipulations,
agreements or promises, oral or written, with respect to the transaction which is the subject of the
Note, this Security Instrument and any other Loan Document.

SECTION 21.6 LENDER'S RIGHT TO SUBORDINATE. Lender may, at its election,
subordinate the lien of this Security Instrument and any or all of Lender’s rights, titles or
interests hereunder to any lien, leasehold interest, easement, plat, covenant, restriction,
dedication, encumbrance or other matter affecting the Property or any part thereof by recording a
written desiaration of such subordination in the office of the register or recorder of deeds or
similar filing sificer for the county in which the Land is located. If foreclosure sale occurs
hereunder aftef the recording of any such declaration, the title received by the purchaser at such
sale shall be subject to the matters specified in such declaration, but such declaration shall not
otherwise affect the vardity or terms of this Security Instrument or any other Loan Document or
the priority of any lien of security interest created hereunder or under any other Loan Document.
Without limitation of the toregoing, Lender shall have the right to unilaterally modify any Loan
Document to release any lien ox 21y portion of the Property.

ARTICLE 22 - LOCAL LAW PROVISIONS

SECTION 22.1 INCONSISTENCIZS. In the event of any inconsistencies between the
terms and conditions of this Article 22 and tke other provisions of this Security Instrument (other
than the terms and provisions of Article 23), the terins and conditions of this Article 22 shall
control and be binding.

SECTION 22.2 COMPLIANCE WITH ILLINGIS MORTGAGE FORECLOSURE. If
any provision of this Security Instrument shall be inconsistepc with any provision of the statutes
or common law of the State of Illinois governing the foreclosure 01 this Security Instrument
(collectively, “Foreclosure Laws™), the provisions of the Foreclozurc Laws shall take
precedence over the provisions of this Security Instrument, but shall'ne. invalidate or render
unenforceable any other provision of this Security Instrument that can becenstrued in a manner
consistent with the Foreclosure Laws.

SECTION 22.3 ADVANCES. Upon the occurrence of an Event of Defoult nereunder,
Lender may, but need not, make any payment or perform any act herein required of Borrower in
any form and manner deemed expedient. By way of illustration and not in limitation of the
foregoing, Lender may (but need not) do all or any of the following: make payments of pruicipal
or interest or other amounts on any lien, encumbrance or charge on any part of the Property;
complete construction; make repairs; collect rents; prosecute collection of any sums due with
respect to the Property; purchase, discharge, compromise or settle any tax lien or any other lien,
encumbrance, suit, proceeding, title or claim thereof; contest any tax or assessment, and redeem
from any tax sale or forfeiture affecting the Property. All monies paid for any of the purposes
herein authorized and all expenses paid or incurred in connection therewith, including attorneys’
fees, and any other monies advanced by Lender to protect the Property and the lien hereof, shall
be so much additional indebtedness secured hereby, and shall become immediately due and
payable without notice and with interest thereon at Default Rate. In making any payment or
securing any performance relating to any obligation of Borrower hereunder, Lender shall (as
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long as it acts in good faith) be the sole judge of the legality, validity and amount of any lien or
encumbrance and of all other matters necessary to be determined in satisfaction thereof. No such
action of Lender, and no inaction of Lender hereunder, shall ever be considered as a waiver of
any right accruing to it on account of any default on the part of Borrower. All sums paid by
Lender for the purposes herein authorized, or authorized by any Loan Document shall be
considered additional advances made under the Note and pursuant to this Security Instrument
and shall be secured by this Security Instrument, WITH THE PROVISO THAT THE
AGGREGATE AMOUNT OF THE INDEBTEDNESS SECURED HEREBY TOGETHER
WITH ALL SUCH APDITIONAL SUMS ADVANCED SHALL NOT EXCEED TWO
HUNDRF:! FERCENT (200%) OF THE AMOUNT OF THE ORIGINAL
INDEBTEDM£SS SECURED HEREBY.

SECTION?Z A INSURANCE. The following is inserted at the end of Section 3.3(b):

“In the event that‘Borrower does not fulfill its requirements to carry the required
insurance hereund<r and/or to provide Lender with proof of such insurance, Lender may,
but is not obligated to, purshase such insurance at Borrower’s expense to protect
Lender’s interest in and {0 thz 2roperty. This insurance may, but need not protect
Borrower’s interest. The coverage obtained by Lender may not pay any claim that is
made by or against Borrower it punnection with the Property. if Borrower complies with
the requirements hereunder and substantially provides evidence of the required insurance,
hereunder, Borrower may cancel any of snch insurance purchased by Lender. Borrower
shall be responsible for any and all costs of any insurance purchased by Lender
hereunder, including interest thereon, and anv.other charges that Lender may impose in
connection with the placement of such insurance; yntil the effective date of the
cancellation of the insurance or payment of such anicants due. These costs, including
interest and other charges, may be added to the outstaading principal balance of the Note,
at Lender’s option. The cost of such insurance may be more than the cost of insurance
Borrower may be able to obtain on its own.”

SECTION 22.5 ENVIRONMENTAL REPRESENTATIONS AM2-WARRANTIES.
The third line of the definition of the term “Environmental Law” in Section 12.1 is modified to
insert the following immediately afier the word “like,”: “including, but not limited io the [llinois
Environmental Protection Act, 415 ILCS 5/1 et. seq.,”.

SECTION 22.6 MARSHALLING AND OTHER MATTERS. The second sentence of
Section 14.2 shall be deleted and the following substituted therefor:

“Further, Borrower hereby expressly waives any and all rights of reinstatement and
redemption in connection with any foreclosure of this Security Instrument on behalf of
Borrower, and on behalf of each and every person acquiring any interest in or title to the
Property subsequent to the date of this Security Instrument and on behalf of all persons to
the extent permitted by Applicable Law. Borrower acknowledges that the Property does
not constitute agricultural real estate or residential real estate as defined in 735 ILC 5/15-
1201 and 5/15-1219. To the extent permitted by law, Borrower waives any rights of
redemption pursuant to 735 ILC 5/15-1601 (b). Borrower also hereby releases and waives
all rights under and by virtue of the homestead exemption of the State of [llinois.”
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ARTICLE 23 - ADDITIONAL OR SPECIAL PROVISIONS OR MODIFICATIONS

SECTION 23.1 INCONSISTENCIES. In the event of any inconsistencies between the
terms and conditions of this Atticle 23 and the other provisions of this Security Instrument, the
terms and conditions of this Article 23 shall control and be binding.

SECTION 23.2 INSURANCE. Section 3.3 is modified in the following manner:

(a)  The third and fourth lines of Section 3.3(a)(iv) are modified by deleting
the following: “or will cost in excess of five percent (5%) of the value of the Property™.

‘)  The fifth line of Section 3.3(b) is modified by deleting “AA” and
substitutirg “A” therefor.

(c)  Notwithstanding anything in Section 3.3(c) to the contrary, Borrower
currently maintains. iisurance coverage for acts of terrorism pursuant to a blanket policy.
Borrower shall be required fo maintain terrorism insurance coverage throughout the term
of the Loan whether through a blanket policy or otherwise that insures the Property in an
amount at least in the amout of the Loan and that is through an insurer reasonably
acceptable to Lender, unless such insurance coverage is no longer commercially available
at commercially reasonable rates (ak.ng into account all relevant factors, including (i)
how properties of similar type, size, cuality and location are insured with respect to
terrorism, and (ii) the amount of coverage, premium and deductible applicable to such
insurance. For purposes of this Section 25.7, 4 rate for obtaining acceptable terrorism
insurance shall be deemed commercially unrezsonable when the annual premium for such
insurance with respect to the Property is greater thsu $50,000.00.

SECTION 23.3 INSURANCE IMPOUND ACCOUNT. S&long as Borrower maintains
blanket policies of insurance in accordance with Section 3.3 hercof, the provisions of Section 3.5
hereof with regard to Insurance Premiums shall not be applicable, unu! and unless Lender ¢lects
to apply such provisions following (i) the issuance by any insurer or its‘agent of any notice of
cancellation, termination, or lapse of any insurance coverage required undzr Yection 3.3 hereof,
(ii) any cancellation, termination, or lapse of any insurance coverage required undar Section 3.3
hereof whether or not any notice is issued, (iif) Lender having not received from Borrower
evidence of insurance coverages as required by and in accordance with the terms of Section 3.3
hereof, or (iv) the occurrence of any Event of Default.

SECTION 23.4 TAX AND INSURANCE IMPOUND ACCOUNT. Section 3.5 is
modified in the following manner:

(a)  The sixteenth line is modified by inserting “reasonably” immediately prior
to “estimated”.

(b)  The nineteenth line is modified by inserting “reasonably” immediately
prior to “determines”.

SECTION 23.5 MAINTENANCE OF PROPERTY. Section 3.8 is modified in the
following manner:
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(a)  The second sentence is modified by inserting the following at the end
thereof: “or as otherwise permitted hereunder”.

(b)  The third sentence is modified by inserting the following at the beginning
thereof: “Provided that Lender makes available to Borrower Net Proceeds and/or
Condemnation Awards, as appropriate, in accordance with the terms of this Security
Instrument,”.

SECTION 23.6 WASTE. The second line of Section 3.9 is modified by deleting

“negligent” and substituting “intentional” therefor.

SECTION 23.7 COMPLIANCE WITH LAWS. Section 3.10(c) is modified by inserting

“reasonable” immed ately prior to “request”.

SECTION 23.¢” OOKS AND RECORDS. Section 3.11 is modified in the following

manner:

12754653

(a)  The first line of Section 3.11(a)(i) is modified by deleting “ninety (90)"
and substituting “one hundrzd twenty (120)” theretor.

(b)  The last line of Secticn 3.11{a)(i) is modified by inserting “reasonably”
immediately after “accountant”,

(¢)  The second line of Sectior: 3,11 (a)(ii) is modified by deleting “ninety
(90)” and substituting “one hundred twenty {i 2U)" therefor.

(d)  The second line of Section 3.11(2)(ir) 5 modified by inserting the
following after “Instrument”: “or until Securitizatier (as hereinafter defined) of the Loan
if earlier,”.

(¢)  The third line of Section 3.11(a)(iii) is modified py daleting “twenty-one
(21)” and substituting “thirty (30)” therefor.

H The first line of Section 3.11{a)(iv) is modified by inserting the following
after “Beginning”; “the earlier of (1) Securitization of the Loan and (2)”.

(g)  The third line of Section 3.11(a)(iv) is modified by deleting “tir’y (30)”
and substituting “sixty (60)" therefor.

()  The Leasing Report defined in Section 3.11(b) shall apply only to those
spaces at the Property which are 10,000 square feet or greater.

(i) The opening paragraph of Section 3.11{d) is modified to read as follows:

“Upon request, but not more than twice per fiscal year unless an
Event of Default shall have occurred, Borrower and its affiliates
shall furnish to Lender within five (5} Business Days after request by
Lender:”
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() Section 3.11(e) is modified to read as follows:

“Within five (5) Business Days after request by Lender, Borrower
and its affiliates shall furnish Lender with such other additional
financial or management information as may, from time to time, be
required by, and in form and substance satisfactory to, Lender.
Unless an Event of Default shall have occurred, Lender shall limit 1ts
request for additional information to not more than twice per fiscal
year.”

SECTION 23.9 PAYMENT FOR LABOR AND MATERIALS. Section 3.121s
meodified in the tollowing manner;

(a) (Subsections 3.12(v) and (vi) are modified in their entirety to read as
follows:

“(v) Borrower shz 1L have furnished to Lender additional security (which may
include an indem:iity hond reasonably satisfactory to Lender with a surety
reasonably satisfact(ry to Lender) in respect of the lien being in an amount
reasonably requested by Linder, but in any event not less than 110% of the
amount of the lien; and (v{) Forrower shall have furnished to Lender all other
items reasonably requested by Lender, including title insurance coverage or
bonding over such lien.”

(b)  The text of Subsection 3.12(vi1) 1s.deleted in its entirety.

SECTION 23.10 RESTORATION AFTER CASUALTY/CONDEMNATION. Section
4.4 is modified in the following manner:

(a)  The opening paragraph of Section 4.4 is hereby inodified by adding the
following to the end thereof, between “"Restoration’)” and “:™* provided that
Applicable Laws permit Restoration even though the Property is legally nonconforming”.

(b)  The second line of Section 4.4(a} is modified by deleting £$30,000.00”
and substituting “$168,000.00” therefor.

(¢)  The opening sentence of Section 4.4(b)(i} is modified by inserting the
following at the end thereof: *, the determination of which shall be made by Lender no
later than fifteen (15) Business Days following receipt by Lender of Net Proceeds
provided Lender shall have received all information necessary to make its
determination”.

(d)  The first line of Section 4.4(b)(1)(C) is modified by inserting “reasonably”
immediately after “Lender”.

{(e)  The text of Section 4.4(b)(i{E) 1s modified in its entirety to read as
follows:
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“(E) Leases requiring payment of annual rent equal to seventy-five percent
(75%) of the total rentable space in the Property which has been demised
under executed and delivered Leases in effect as of the date of the occurrence
of such Casualty shall remain in full force and effect during and after the
completion of the Restoration, notwithstanding the occurrence of any such
Casualty, and either (1) tenants thereunder are required to make all necessary
repairs and restorations thereto at their sole cost and expenses or (2)
Borrower agrees to pay for such Restoration {or in the event such tenants fail
to commence or complete such Restoration, Borrower agrees to pay for such
Restoration) and, subject to Subsection 4.4(b)(vi), the Net Proceeds with
resoect to the applicable Restoration shall be adequate to pay the costs of
susp-Restoration;”

) 1%e second line of Section 4.4(b)(i)(I) is modified by inserting the
following after “coripliance”: “or legal non-compliance”.

(g)  The fiftalipsof Section 4.4(b)(vi) is modified by inserting the following
immediately after “Lendér’: “in cash or a Letter of Credit in the face amount of such Net
Proceeds Deficiency”.

(h)  Section 4.4(b)(vii) isunddified by inserting the following at the end
thereof:

“Provided however, upon Borrower’s request, provided no Event of Default
or Default shall have occurred and shali bz continuing, prior to completion
and upon satisfaction of all other conditionso#this Section 4.4(b), Lender
shal! disburse said excess less 125% of the cos. 2s reasonably estimated by
Lender of completing any applicable “punch list” ietas (“Punch List
Holdback™). The Punch List Holdback shall be dishvrsed to Borrower upon
completion of the punch kst items.”

(1) The following new Section 4.4(d) is hereby insertec:

“(d) If Applicable Laws do not permit the Restoration of the Property, all Net
Proceeds shall be retained and applied by Lender toward the payment 0¥ the
Debt whether or not then due and payable in such order, priority and
proportions as Lender in its discretion shall deem proper. If Lender shall
receive and retain Net Proceeds, the lien of this Security Instrument shall be
reduced only by the amount received and retained by Lender and actually
applied by Lender in reduction of the Debt.”

SECTION 23.11 VALIDITY OF DOCUMENTS. Subsections 5.4(a)(iv), (v), and (vi)
are modified by inserting the following at the beginning of each: “to the best of Borrower’s
knowledge,”

SECTION 23.12 LITIGATION. The eighth line of Section 5.5 is modified by deleting
the word “has” found immediately before “a material” and substituting the following therefor:

“if adversely determined might have”.
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SECTION 23.13 STATUS OF PROPERTY. Section 5.6 is modified in the following
manner:

(a)  Sections 5.6(b) and 5.6(c) are modified by inserting the following at the
beginning of each: “To the best of Borrower’s knowledge,”.

(b)  Section 5.6(b) is further modified by inserting the following at the end
thereof: “except where the failure to obtain or maintain such permits, approvals or
certificates would not result in any material adverse effect on (x) the financial condition
or brisiness of Borrower or its ability to perform its obligations under the Loan
Documéats, or (¥) the Property or the use, occupancy, operation or value thereof, or (z)
the validity or enforceability of any Loan Document.”

(c) ( Section 5.6(c) is further modified by inserting the following at the end
thereof: “except swhere the failure to comply therewith would not result in any material
adverse effect on-(:¢) the financial condition or business of Borrower or its ability to
perform its obligations urider the Loan Documents, or (y) the Property or the use,
occupancy, operation or valus-thereof, or (z) the validity or enforceability of any Loan
Document.”

(d)  Section 5.6(j) is modificd by inserting the following at the beginning
thereof: “To the best of Borrower’s knowledge and except as disclosed on any
Environmental Reports delivered to Lender as of the date hereof,”.

SECTION 23.14 SEPARATE TAX LOT. Sectien 5.8 is modified by inserting the
following at the beginning thereof: “Except for that certawr property owned by the City of
Matteson, Illinois, which property is exempt from taxation,”.

SECTION 23.15 LEASES. Section 5.10 is modified in the feliowing manner:

(@)  Section 5.10(g) is medified by inserting “to the bestof Borrower’s
knowledge and belief after due inquiry and investigation,” at the be.ginning thereof.

(b)  Section 5.10(j) is modified by inserting the following at the beginning
thereof: “to the best of Borrower’s knowledge after due inquiry and invesiigauon,”.

(c)  Section 5.10(k} is modified by inserting the following at the end ihencof:
“with respect to purchasing the Property”.

SECTION 23.16 TAXES. The second line of Section 5.12 is modified by deleting
“timely obtained” and substituting “have obtained cffective” therefor.

SECTION 23.17 MANAGEMENT. Section 5.18 is modified by inserting the following
at the end thereof:

«|ender hereby approves New Plan Realty Trust, Inc. (“New Plan”) or an Affiliate of
New Plan, as a Qualifying Manager. If Borrower enters into a property management
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relationship with New Plan, Borrower shall furnish the proposed property management
agreement to Lender for Lender’s reasonable approva !

SECTION 23.18 CHANGES IN TAX, DEBT CREDIT AND DOCUMENTARY
STAMP LAWS. Section 7.3 is modified in the following manner:

(a)  The eighth line of Section 7.3(a) is modified by deleting “ninety (50)” and
substituting “one hundred twenty (120)” therefor.

(b)  The sixth and seventh lines of Section 7.3(b) is modified by deleting
“ninetv{90)” and substituting “one hundred twenty (120)" therefor.

() ) Section 7.3(b) is modified by inserting the following at the end of the first
sentence; “(“Assessed Value Credit”).”

(d)  Sectisii 7.3(b) is modified by inserting the following at the end thereof:
“provided that Lender shll exercise similar rights, if any, with respect to a significant
portion of any other loans held by Lender for properties in the state in which the Property
is located that are affected by such Assessed Value Credit. No Prepayment Consideration
shall be payable solely in connection with an Assessed Value Credit; provided, however,
that notwithstanding the foregoing. i* 211 Event of Default or Default exists as of the date
of the Assessed Value Credit, then tite Borrower’s payment of the Loan shall be subject
to Prepayment Consideration computed {n accordance with the terms of the Note.”

SECTION 23.19 ESTOPPEL CERTIFICATES. The ninth line of Section 7.4(b) is
modified by deleting “best’” and substituting “commercizily reasonable”

SECTION 23.20 CONDITIONS TO LENDER’S CONSENT. The third line of Section
8.2(a) is modified by inserting the following after “consent”: *, which-consent shall not be
unreasonably withheld”.

SECTION 23.21 PERMITTED TRANSFERS. Notwithstanding anytiing to the contrary
contained in Article 8, Borrower shall be permitted to effectuate, without cohsznt of Lender
(each, a “Permitted Transfer”), reapportionments and transfers of indirect interzstsin Borrower
to Galileo America LLC or an Affiliate of Galileo America LLC so long as (i) Leie: shall
receive not less than thirty (30) days’ prior written notice of such proposed reapportiopipent or
transfer, (ii) if the proposed transfer shall result in any Person, together with its Affiliates, A)
holding more than 49% of the direct or indirect beneficial interests in Borrower if such Petson,
together with its Affiliates, did not hold 49% or more of such interests prior to such transfer or
(B) if transferring 49% or more of the direct or indirect beneficial interests in Borrower, Lender
shall have received a new substantive non-consolidation opinion reflecting the proposed transfer
in form and substance that a commercial mortgage backed securities lender would accept and
satisfactory to the Rating Agencies, {1ii) not less than fifty percent (50%) of the direct or indirect
beneficial interests in Borrower following such reapportionment or transfer, shall be held in the
aggregate by Galileo America LLC or its Affiliates, (iv) Borrower is Controlled by Galileo
America LLC or its Affiliates, (v) no Indemnitor or Guarantor shal! be released from any
guaranty or indemnity agreement by virtue of any Permitted Transfer, (vi) no Event of Default
has occurred and is continuing and no event has oceurred that with notice and/or the passage of
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time, or both, would constitute an Event of Default, (vii) Borrower shall reimburse Lender for all
reasonable costs and expenses incurred by Lender in connection with any Permitted Transfer,
whether or not consummated, (viii} Borrower shall furnish Lender copies of any documentation
executed in connection with the Third Party Permitted Transfer promptly after execution thereof,
and (ix) Borrower shall have delivered satisfactory evidence to Lender that, following any
Permitted Transfer, Borrower shall continue to comply with the provisions of Section 4.3 hereof.
In no event or circumstances shall Lender’s consent or approval be required with respect to (A)
the trading or issuance of shares or other securities of Galileo Shopping America Trust or New
Plan in the public or private markets or (B) the transfer, sale or issnance of the membership
interests ov other securities of Galileo America LLC in the public or private markets, (C) the
issuance, transrer or sale of shares of Galileo Shopping America Trust or New Plan or of the
membership iner¢ets of Galileo America LLC in connection with the merger, reorganization or
consolidation of Geli'co Shopping America Trust or Galileo America LLC, or (D) any transfer of
any direct or indirect infciest in any person or entity owning an interest in Galileo America LLC.
In no event shall any Perayitted Transfer result in the Borrower having more than one direct
owner and member.

SECTION 23.22 EVENTS OF DEFAULT. Section 10.1 is modified in the following
manner:

(a) Section 10.1(b) is niw’ified by inserting the following at the end thereof:
«ft shall not be an Event of Default if Borrower fails to pay the Debt in full on March 1,
2016, until two (2) Business Days after such date.”

(b)  Section 10.1(d) is modified by inserting the following at the beginning
thereof: “subject to Borrower’s right to contest as privided herein,”

(¢)  Section 10.1(d) is further modified by inseiing the following at the end
thereof: *, provided that it shall not be an Event of Defaultif1x) there are sufficient
funds in the Impound Account to pay the Taxes when due, () hoother Event of Default
has occurred and in continuing, and (z) Lender fails to make suchjayment of Taxes in
violation of this Security Instrument.”

(d)  Section 10.1(¢} is modified to read as follows: “Borrower fai's o keep the
Policies in full force and effect, or fails to deliver copies thereof to Lender vathin five (5)
Business Days of Lender’s request;”

(e) Section 10.1(i)(ii) and Section 10.1(1)(i11) are modified by inserting the
following at the end of each: “, which is not dismissed within sixty (60) days following
its filing”.

H Section 10.1(k) is modified by inserting the following at the beginning
thereof: “subject to Borrower’s right to contest as provided herein,”.

SECTION 23.23 EXAMINATION OF BOOKS AND RECORDS. Section 11.61s
modified by inserting the following at the end thereof: “Notwithstanding the foregoing, unless
an Event of Default shall have occurred, Lender shall limit its right to examine such books and

12754653 75



0606043089 Page: 81 of 86

UNOFFICIAL COPY

records to twice per fiscal year and such audits shall be at Lender’s cost and expense. Borrower
agrees to furnish to Lender audits prepared by Borrower and its affiliates or of any Guarantor or
Indemnitor at least one time per fiscal year.”

SECTION 23.24 ENVIRONMENTAL DEFINITIONS. The second line of the
definition of “Hazardous Substances” in Section 12.1 i modified by inserting the following
immediately after “substances™ “in quantities governed or regulated under Environmental
Laws”,

SEGTION 23.25 GENERAL INDEMNIFICATION. The second paragraph of Section
13.1 is modifizd by deleting the first sentence thereof and substituting the following therefor:

“Any ams/an‘s payable to Lender by reason of the application of this Article 13 shall
become due iné nayable five (5) days from notice by Lender and shall bear interest
at the Default Kat< fas defined in the Note) from the date of such notice by Lender
until paid, and be-cccured by this Security Instrument and the other Loan
Documents.”

SECTION 23.26 ENVIRONMENTAL INDEMNIFICATION. Section 13.4 is modified
by inserting the following at the end thersof:

“Notwithstanding anything to the conrary contained herein, Borrower shall not be liable
to Lender and/or any Indemnified Party ander this Security Instrument for any Loss
attributable to an affirmative act of any Indempified Party which causes (i) the
introduction and initial release of a Hazardous Substance at the Property, or (ii) material
aggravation of a then existing Hazardous Substasice condition at the Property. In
addition, if an Indemnified Party acquires ownership of the Property through a
foreclosure, trustee’s sale or deed in lien of foreclosure, Rorrower shall not be liable
under this Agreement for any Loss which is attributable 1o (Y} the introduction and initial
release of a Hazardous Substance at, in, under or about the Property by any party other
than Borrower at any time after an Indemnified Party, its nominee, designee or affiliate or
any other person or entity has acquired title to the Property, by foreclosure, trustee’s sale,
deed-in-lieu of foreclosure or otherwise, as the case may be, or (Z) ary other event or
condition first arising after the date on which such Indemnified Party, its norainee,
designee or affiliate or any other person ot entity has acquired title to the Propezty, by
foreclosure, trustee’s sale, deed-in-lieu of foreclosure or otherwise, as the case'riay be;
provided such event or condition is unrelated to any event or condition which exisied
prior to the date such Indemnified Party, its nominee, designee or affiliate or any other
person or entity has acquired title to the Property.

SECTION 23,27 INFORMATION, The first line of Section 18.4 is modified by
deleting “sole cost and” and substituting “reasonable” therefor.

SECTION 23.28 SEVERANCE. The second line of Section 18.5 is modified by
deleting “its” and substituting “Lender's” therefor.

SECTION 23.29 ORIGINATION, ADMINISTRATION, ENFORCEMENT, AND
DEFENSE EXPENSES. Section 19.1 1s meodified in the following manner:
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(a)  The following sentence is inserted between the first and second sentences
of Section 19.1: “Notwithstanding the foregoing, unless an Event of Default shalt have
occurred and be continuing, Borrower shall not be responsibie for the accrual of interest
al the Default Rate on the foregoing expenses unless and until Lender delivers to
Borrower notice of such expense and Borrower fails to pay such expense within 10 days
thereof.”

(b)  The following is added to the end of Section 19.1; “Notwithstanding the
foregoing, unless an Event of Default shall have occurred and be continuing, fees and
expenscs related solely to origination and administration shall be limited to reasonable,
out of pockst fees and expenses and shall be limited as may be set forth in any other Loan
Document,”

SECTION 23.50°L¥ABILITY. The second sentence of Section 21.2 is modified by
inserting the following at the beginning thereof. “Except as otherwise may be provided in any of
the Loan Documents,”.

[REMAINDER OF YAGE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOQF, THIS SECURITY INSTRUMENT has been executed by

Borrower the day and year first above written.

Borrower:

GALILEQO MATTESON LLC,
a Delaware limited liability company

Name(/Laryssa Wynnychenko
Title: Authorized Person
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-
STATE OF )
- ) ss.
COUNTY OF (UK ) .

. A
-~ ;
2 £y

( .,.(‘ _;_,f_,’ ' Pyl
On this ? - day of 4 g%ﬁ(j ?”/{2006, before me, 5// Vi @Z%ﬂ/%&,'a Notary Public in

and for said state, personally appearéd Laryssa Wynnychenko, who being by me duly sworn did
say that she is the Authorized Persoft of GALILEO MATTESON LLC, a Delaware limited
liability company, and that the within instrument was signed and sealed in behalf of said limited
Hiability company by authority of its members, and acknowledged said instrument to be the free
act and deed of said limited liability company for the purposes therein stated.

IN WIPNESS WHEREQF, 1 have hereunto set my hand and affixed my official seal, the
day and vear lastabave written. ’

. - : e
g by A A St ol = m——— s BT i ?
S il C

Marguerita Manettas _ i : -
Notary Pubic, State of Winis Notary Public in and for Said County dState

My Commission Expires May 21, 2008

oL

“OFFICIAL SEAL:

1al=

(Type, print o stam}) Weagldrid axysganame below

his or her signpt otary Public, State of ino:s
ommission Expires May 21, -

My Complissiop Expires:

YA AEE

This Instrument Prepared By:

Patricia Brown

POLSINELLI SHALTON WELTE SUELTHAUS
Z00) WV, 47th Street, Suite 1000

Kansas City, Missourj 64112

(816)753-1000

FAX (816) 753-1536
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EXHIBIT “A”

(Legal Description)

PARGEL "A" (EXCEPT THE SOUTH 70.0 FEET OF THE NORTH 80.0 FEET OF THE EAST 55.0 FEET
OF THE WEST 129.40 FEET THEREOF) AND THE EAST 181.74 FEET OF PARCEL "B", ALL IN
MATTESON HIGHLANDS, BEING A SUBDIVISION OF PART OF THE NORTHEAST 1/4 OF SECTION
22, TOWNSHIP 35 NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING
TO THE PLAT TiHHEREOF RECORDED JUNE G, 1962 AS DOCUMENT NUMBER 18525670, AS
CORRECTED BY-CERTIFICATE OF CORRECTION DATED JULY 17, 1962 AND RECORDED JULY 23,
1962 AS DOCUMZNT NUMBER 18540252,

(EXCEPTING THEREITCM THAT PART OF PARCEL "A" AND THE EAST 161 .74 FEET OF PARCEL
“g" DESCRIBED AS FCLLOWS: BEGINNING AT A POINT ON THE NORTH LINE OF PARCEL "B",
SAID POINT BEING 161.7+ “"EET WEST OF THE NORTHEAST CORNER OF SAID PARCEL "B",
THENCE SOUTH ALONG Tiiz WEST LINE OF THE EAST 161.74 FEET OF SAID PARCEL "B", A
DISTANCE OF 350 FEET TO APUINT, THENCE EAST ALONG A LINE 350 FEET SQUTH CF AND
PARALLEL TO THE NORTH LINc.OF PARCELS "A" AND "B", A DISTANCE OF 208.90 FEET TO A
POINT; THENCE NORTH ALONG A INE 208.90 FEET EAST OF AND PARALLEL TO THE WEST
LINE OF THE EAST 161.74 FEET O PARCEL "B", TO A POINT OF INTERSECTION WITH THE
NORTH LINE OF PARCEL "A"; THENCE WEST ALONG THE NORTH LINE OF PARCELS "A" AND "B"
TO THE POINT OF BEGINNING,

ALSO EXCEPTING THEREFROM ALL THOSE FARTS THEREOF CONDEMNED IN CASE NO.
83152241 AS PARCEL NOS. 9A AND 6B BEING DESCRIRED AS FOLLOWS:

EXCEPTION PARCEL 8A:

BEGINNING AT A POINT ON THE SOUTH LINE OF PARCEL "4 BEING 526.31 FEET WEST OF THE
SOUTHEAST CORNER OF THE NORTHEAST 1/4 OF SAID SECTION-22, AND 50 FEET NORTH OF
THE SOUTH LINE OF SAID NORTHEAST 1/4; THENCE WEST ALONG TiHE SOUTH LINE OF PARCEL
"a" A DISTANCE OF 80 FEET TO A POINT; THENCE NORTH AT RIGH T-ANGLES, A DISTANCE OF
20 FEET TO A POINT; THENCE EAST AT RIGHT ANGLES, A DISTANCE OF 80 FEET TO A POINT;
THENCE SOUTH AT RIGHT ANGLES, A DISTANCE OF 20 FEET TO THE ~QINT OF BEGINNING;

AND
EXCERTION PARCEL 98B:

BEGINNING AT THE SOUTHEAST CORNER OF PARCEL "A" BEING 250 FEET NORTH OF THE
SOUTH LINE OF THE NORTHEAST 1/4 OF SECTION 22 AND 50 FEET WEST OF THE EAST LINE OF
SAID NORTHEAST 1/4; THENCE WEST ALONG A LINE 250 FEET NORTH OF THE SOUTH L'k OF
SAID NORTHEAST 1/4, A DISTANCE OF 10.0 FEET; THENCE NORTHEASTERLY TO A POINT ON
THE EAST LINE OF SAID PARCEL” " (BEING THE WEST LINE OF CRAWFORD AVENUE) DISTANT
430.0 FEET NORTHERLY OF THE POINT OF BEGINNING; THENCE SOUTHERLY ALONG SAID
EAST LINE 130.0 FEET TO THE POINT OF BEGINNING), IN COOK COUNTY, ILLINOLS

THE SUBJECT PROPERTY IS ALSO DESCRIBED AS:

THAT PART OF PARCELS "A" AND "B" IN MATTESON HIGHLANDS, BEING A SUBDIVISION OF
PART OF THE NORTHEAST 1/4 OF SECTION 22, TOWNSHIP 35 NORTH, RANGE 13, EAST OF THE
THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED JUNE 8. 1962 AS
DOCUMENT 18525870, AS CORRECTED BY CERTIFICATE OF CORRECTION DATED JULY 17, 1962
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AND RECORDED JULY 23, 1962 AS DOCUMENT 18540252, BEING BOUNDED AND DESCRIBED AS
FOLLOWS: BEGINNING AT THE INTERSECTION OF THE SOUTH LINE OF SAID PARCEL "B" WITH
A LINE 161.74 FEET WEST OF AND PARALLEL WITH THE EAST LINE OF SAID PARCEL "B",
THENGE NORTH 00 DEGREES 00 MINUTES 00 SECONDS EAST ALONG SAID LAST DESCRIBED
PARALLEL LINE, 481.22 FEET TO A LINE 350 FEET SOUTH OF AND PARALLEL WITH THE NORTH
LINE OF SAID PARCELS "A" AND "B"; THENCE SOUTH 89 DEGREES 54 MINUTES 15 SECONDS
EAST ALONG SAID LAST DESCRIBED PARALLEL LINE, 208.90 FEET, THENCE NORTH 00
DEGREES 00 MINUTES 00 SECONDS EAST PARALLEL WITH THE EAST LINE OF SAID PARCEL

“B", 350.00

FEET TO THE NORTH LINE OF SAID PARCEL "A" THENCE SOUTH 89 DEGREES 54

MINUTES 15 SECONDS EAST ALONG SAID NORTH LINE OF PARCEL "A", 1457.24 FEET TO THE
NORTHEAST/CORNER OF SAID PARCEL "A% THENCE SOUTH 00 DEGREES 00 MINUTES 00

SECONDS WES

+ ALONG THE EAST LINE OF SAID PARCEL "A", BEING ALSO THE WEST LINE OF

CRAWFORD AVENUE, 514.10 FEET TO AN ANGLE POINT IN SAID LINE; THENCE; SOUTH 04
DEGREES 24 MINUTES 06 SECONDS WEST ALONG THE WEST LINE OF CRAWFORD AVENUE AS

WIDENED, 130.29' FCC

70 A SOUTH LINE OF SAID PARCEL "A"; THENCE NORTH 88 DEGREES 27

MINUTES 40 SECONDS 'WEST ALONG SAID SOUTH LINE OF PARCEL "A", 41521 FEET TO A
CORNER OF SAID PARCEL "A", THENCE SOUTH 00 DEGREES 00 MINUTES 00 SECONDS WEST
ALONG AN EAST LINE.C7 SAID PARCEL A" 200.00 FEET TO THE MOST SOUTHERLY
SOUTHEAST CORNER OF SAWD PARCEL "A"; THENCE NORTH 89 DEGREES 27 MINUTES 40
SECONDS WEST ALONG THE SUkTH LINE OF SAID PARCEL "A", 51.10 FEET; THENCE NORTH 00
DEGREES 32 MINUTES 20 SECONDS FAST, 20.00 FEET, THENCE NORTH 89 DEGREES 27
MINUTES 40 SECONDS WEST. 80.00 FEET: THENCE SOUTH 00 DEGREES 32 MINUTES 20
SECONDS WEST, 20.00 FEET TO THE'STUTH LINE OF SAID PARCEL "A, THENCE NORTH 89
DEGREES 27 MINUTES 40 SECONDS WEST ALONG THE SOUTH LINE OF SAID PARCEL "A",
1109.90 FEET TO THE POINT OF BEGINN/NG, EXCEPTING THEREFROM ALL THAT PART
THEREQF DESCRIBED AS FOLLOWS: COMMENCING AT A POINT ON THE NORTH LINE OF SAID
PARCEL "A", 74.40 FEET EAST OF THE NORTHWEST CORNER OF SAID PARCEL "A"; THENCE
SOUTH 00 DEGREES 00 MINUTES 00 SECONDS WEST PARALLEL WITH THE WEST LINE OF SAID
PARCEL "A", 10.00 FEET TO A POINT OF BEGINNING; THENCE CONTINUING SQUTH 00 DEGREES
00 MINUTES 00 SECONDS WEST PARALLEL WITH THE WEST LINE OF SAID PARCEL "A", 70.00
FEET; THENCE SOUTH 89 DEGREES 54 MINUTES 15 SECGNDS EAST PARALLEL WITH THE
NORTH LINE OF SAID PARCEL "A". 55.00 FEET, THENCE RORTH.00 DEGREES 00 MINUTES 00
SECONDS EAST PARALLEL WITH THE WEST LINE OF SAID PARCE. "A", 70.00 FEET; THENCE

NORTH 89 DEGR
SAID PARCEL "A",
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EES 54 MINUTES 15 SECONDS WEST PARALLEL WITH THE NORTH LINE OF
55.00 FEET TO THE POINT OF BEGINNING, ALL IN COOX COUNTY, ILLINQIS.
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