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MORTGAGE AND SECURITY AGREEMENT
Date: February 23, 2006

Borrower: Worthbrook Properties, Inc., an Illinois corporation

Borrower's Notice Address: 555 Skokie Boulevard, Suite 555
Northbrook I'inois 60062

Lender: Sun Life Assurance Company of Canada, a Canadian corporation,
together with othei” Yolders from time to time of the Note (as
herein defined).

Lender's Notice One Sun Life Executive Park

Address: Wellesley Hills, Massachusetts 02451
Attention: Mortgage Investments Grorn

Note Amount: $14,000,000.00

Maturity Date: March 1, 2016

Maximum Amount: The maximum amount secured by this Mortgage shall zivt exceed
Two Million Eight Hundred Thirty Five Thousand and 00/100
Dollars ($2,835,000.00).

Permanent Tax Parcel: 03-03-201-001-0000
03-03-201-002-0000
03-03-201-003-0000

State: Nlinois

Record Owner of the Land ~ Northbrook Properties, Inc., an Illinois corporation
(as defined herein):

Box 400-CTCC
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Exhibit A hereto is incorporated herein by reference.

1, DEFINITION OF TERMS. As used herein, the terms defined on the cover sheet
hereof shall have the meanings given on such sheet, and the following terms shall have the
following meanings:

1.1 Commitment: a certain mortgage loan commitment issued by Lender and
accepted by Borrower for the loan secured by this Mortgage (the "Loan").

127 Casualty: as defined in Paragraph 5.1.

1.3 Llean-Up: removal and/or remediation of Contamination in accordance
with Laws and gord-commercial practice.

1.4 Contamination.: the presence of, use, generation, manufacture, storage,
treatment, disposal, discharge or release on, from or to the Property of Hazardous
Substances in violation of apglicahle Laws.

1.5 Contested Sum: as dzfined in clause (f) of Paragraph 4.1.

1.6  Environmental Actions or_Claims: any claim, action or proceeding
brought by a governmental authority in cotnéetion with Contamination or any claim or
action brought by a third party relating to Contaxiiation.

1.7 Event of Default: as defined in Paragrabh £.1.
1.8 Guaranty: Intentionally deleted.

1.9 Hazardous Substances: all substances and conpounds prohibited or
regulated under any Laws, including the Environmental Protection/Ac! of Illinois, 415
ILCS 5/1; materials containing asbestos or urea formaldehyde; gasoliae and other
petroleum products; flammable explosives; radon and other natural gascs; radioactive
materials; and polychlorinated biphenyls and similar solvents.

1.10  Improvements: all buildings, structures and other improvements now or
hereafter existing, erected or placed on or under the Land, or in any way used in
connection with the use, enjoyment, occupancy or operation of the Land or any portion
thereof; all fixtures of every kind and nature whatsoever now or hereafter owned by
Borrower and used or procured for use in connection with the Realty.

1.11  In its sole unfettered discretion: as defined in Paragraph 10.8.
1.12  Insurance Premiums: as defined in Paragraph 4.3.

1.13  Insurance Proceeds: as defined in clause (a) of Paragraph 5.3.

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 2
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1.14 Land: the land described in Exhibit A attached hereto, together with all
estate, title, interests, title reversion rights, rents, increases, issues, profits, rights of way
or uses, additions, accretions, servitudes, gaps, gores, liberties, privileges, water rights,
water courses, alleys, streets, passages, ways, vaults, adjoining strips of ground, licenses,
tenements, franchises, hereditaments, rights, appurtenances and easements, now or
hereafter owned by Borrower and existing, belonging or appertaining to the Land, all
claims or demands whatsoever of Borrower therein or thereto, either at law or in equity,
in possession or in expectancy and all estate, right, title and interest of Borrower in and to
all streets, roads and public places, opened or proposed, now or hereafter used in
connection with, existing, belonging or appertaining to the Land.

1.15 Laws: any and all Federal, regional, state or local laws, ordinances, rules,
regulations.. statutes, decisions, orders, judgments, directives or decrees of any
governmeitalor regulatory authority, court or arbitrator whether now in force or as
amended or enseted in the future, including, without limitation, the Americans with
Disabilities Act f 1990, the Water Pollution Control Act, the Toxic Substances Control
Act, the Comprehensive Environmental Response, Compensation, and Liability Act of
1980 as amended by {n< Superfund Amendment and Reauthorization Act of 1986, the
Resource Conservation and Recovery Act of 1976, and all regulations thereunder.

1.16 Leases: all leeses, license agreements and other occupancy or use
agreements (whether oral or writtér), now or hereafter existing, which cover or relate to
all or any portion of the Property, togcther with all options therefor, amendments thereto
and renewals, modifications and guaraitess thereof, and all rents, royalties, issues,
profits, revenues, income and other benefiie of the Property arising at any time
(including, without limitation, after the filing of 2ily petition under any present or future
Federal or state bankruptcy or similar law) from.thc use or enjoyment thereof, including,
without limitation, cash or securities deposited therevnder to secure performance by the
tenants of their obligations thereunder, whether said cashk o« securities are to be held until
the expiration of the terms of the Leases or applied to one ¢z zore of the installments of
rent coming due, additional, percentage, participation and other'rentals, fees and deposits.

1.17  Lease Assignment: a certain Assignment of Leases and Rznts of even date
herewith from Borrower to Lender and all replacements, substitutions, modifications or
amendments thereto or extensions thereof .

1.18 Loan: aloan in the amount of $14,000,000.00 from Lender to Borrower
of even date herewith secured by eight properties, described as follows:

(a) 1627 West 20™ Street, Los Angeles, Los Angeles County,
California;

(b) 125 West Sterns Road, Temperance, Monroe County, Michigan;

(c) 2790 East Del Amo Drive, Carson, Los Angeles County,
California;
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(d) 11161 West Pico Boulevard, Los Angeles, Los Angeles County,
California;

(e) 406, 416, 420 & 432 Diens Drive, Wheeling, Cook County,
llinois;

() 6552 Ridings Drive, Syracuse, Onondaga County, New York;

(g 3000 S. Tryon Street, Charlotte, Mecklenburg County, North
Carolina; and

(h) 625 Michael Wylie Drive, Charlotte, Mecklenburg County, North
Carolina.

1.19 (“ioan Documents: collectively, the Note, this Mortgage, the Deeds of
Trust on additionel properties securing the Loan, the Lease Assignment, the Lease
Assignments on_idditional properties securing the Loan, the Guaranty, the Escrow
Waiver Letter of even drie herewith, and any and all other documents or instruments
related thereto or to the Secured Debt now or hereafter given by or on behalf of Borrower
and the Guarantor to or for the benefit of Lender.

1.20 Mortgage: this Morigage and Security Agreement and all modifications
or amendments thereto or extensions thereof.

1.21  Net Proceeds: as defined in-Paragraph 5.3.

1.22  Note: a certain Promissory Note o1 even date herewith made by Borrower
in favor of Lender in the Note Amount and all replacements, substitutions, modifications,
renewals and extensions thereof, which Note is payaule 1 Monthly Payments, until the
Maturity Date (as each term is defined in the Note). At @il times, regardless of whether
any Loan proceeds have been disbursed, this Mortgage ~secures, as part of the
Indebtedness hereinafter defined, the payment of all Loan commissions, service charges,
liquidated damages, attorneys' fees, expenses and advances due to or-incurred by Lender
in connection with the Indebtedness, all in accordance with the Note-2nc<this Mortgage.
All such advances are intended by the Mortgage and by Lender to be a liexi on Property
from the time that this Mortgage is recorded as provided in the Illindis-Mortgage
Foreclosure Law, 735 ILCS 5/15-1101 (the "Act").

1.23  Parties in Interest: as defined in clause (d) of Paragraph 8.1.

1.24  Permitted Encumbrances: matters set forth or referred to in Schedule B
Part 1 of Lender's title insurance policy issued in connection with the execution and
recording of this Mortgage.

1.25  Personalty: all of Borrower's interest in personal property of any kind or
nature whatsoever, whether tangible or intangible, which is used or will be used in the
construction of, or is or will be placed upon, or is derived from or used in connection
with, the maintenance, use, occupancy, or enjoyment of the Realty, including, without
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limitation, all accounts, documents, instruments, chattel paper, furniture, appliances,
equipment, general intangibles and inventory (as those terms are defined in the Uniform
Commercial Code of the State), all plans and specifications, contracts and subcontracts
for the construction, reconstruction or repair of the Improvements, bonds, permits,
licenses, guarantees, warranties, causes of action, judgments, claims, profits, security
deposits, utility deposits, refunds of fees, Insurance Premiums, deposits paid to any
governmental authority, letters of credit, insurance policies, Insurance Proceeds, Taking
Proceeds, and escrowed funds together with all present and future attachments,
accretions, accessions, replacements, and additions thereto and products and proceeds
thereof. It is expressly understood and agreed that Personalty shall be limited to such
items us are situated within or upon the Realty, except as to such documents as may be
maintaitied at Borrower's Notice Address or elsewhere by Borrower and/or its agents.

126/ Property: the Realty and Personalty or any portion thereof or interest
therein, except 25 the context otherwise requires.

1.27  Property Liabilities: as defined in clause (e) of Paragraph 4.1.

1.28 Property Tcxes and Charges: all real estate taxes, personal property
taxes, betterments, assessmenis (general and special), imports, levies, water, utility and
sewage charges, any and all 1ncore, franchise, withholding, profits and gross receipts
taxes, all other taxes and public clizrges, imposed upon or assessed against Borrower or
the Property or upon the revenues, rer(s, 1ssues, income and profits of use or possession
thereof, and any stamp or other taxes which may be required to be paid with respect to
any of the Loan Documents, any of which inight, if unpaid, result in a lien on the
Property, regardless to whom paid or assessed.

The term "real estate taxes" in the foregoing sentznce shall include any form of
assessment, license fee, license tax, business license Ive or tax, commercial rental tax,
levy, charge, penalty, tax or similar imposition, imposed ry sny authority having the
direct power to tax, including any city, county, state or Federal government, or any
school, architectural, lighting, drainage or other improvement.or special assessment
district thereof, against any legal or equitable interest in the Property, except general
business taxes imposed on Lender other than taxes or other amounis ieferred to m
Paragraph 4.1(d).

1.29  Realty: the Land and Improvements or any portion thereof or interest
therein, as the context requires.

1.30 Restoration: as defined in clause (b)(1)(1) of Paragraph 5.4.

1.31  Secured Debt: to the extent not prohibited by Laws, all principal, interest,
late charges and other sums, charges, premiums, prepayment and other indemnification
amounts or other amounts due or to become due under the Loan Documents, together
with any other sums expended or advanced by or on behalf of Lender under the Loan
Documents or otherwise with respect to the care, maintenance or preservation of the
Property or the enforcement of the Loan Documents.

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 5
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1.32  Taking: as defined in Paragraph 5.1.
1.33  Taking Proceeds: as defined in clause (a) of Paragraph 5.3.

2. GRANTING CLAUSES. For valuable consideration, the receipt and sufficiency
of which are hereby acknowledged, Borrower has executed and delivered the Loan Documents
and hereby irrevocably and absolutely grants, transfers, assigns, mortgages, bargains, sells and
conveys Lender with all POWERS OF SALE AND STATUTORY RIGHTS AND
COVENANTS in the State, all of Borrower’s estate, right, title and interest in, to and under the
Realty, and grants to Lender a first and prior security interest in the Personalty and any and all of
the following, whether now owned or held or hereafter acquired or owned by Borrower:

fa) all Leases;

(b)  all profits and sales proceeds including, without limitation, earnest money
and other deposits, now or hereafter becoming due by virtue of any contract or contracts
for the sale of Boriower's interest in the Property; and

(c)  all proceeds (including claims thereto or demands therefor) of the
conversion, voluntary or inveluntary, permitted or otherwise, of any of the foregoing into
cash or liquidated claims.

FOR THE PURPOSE OF SECURING THE FOLLOWING OBLIGATIONS OF
BORROWER TO LENDER, in such order of priority as Lender may elect:

(1)  payment of the Secured Debt;

(2)  payment of such additional sutiis with interest thereon which may
hereafter be loaned to Borrower by Lender, even if the sum/of the amounts outstanding at
any time exceeds the Note Amount; and

(3)  due, prompt and complete observance, performrance, fulfillment and
discharge of each and every obligation, covenant, condition, warraziiy, agreement and
representation contained in the Loan Documents.

This Mortgage is also intended to be a security agreement under the. Uniform
Commercial Code as in force from time to time in the State.

3. REPRESENTATIONS AND WARRANTIES. Borrower hereby represents and
warrants to Lender that the following are true, correct and complete as of the date of this
Mortgage.

3.1  Due Organization; Authority. Borrower is duly organized and validly
existing and in good standing under the laws of Illinois, and has power adequate to carry
on its business as presently conducted, to own the Property, to make and enter mto the
Loan Documents and to carry out the transactions contemplated therein.

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 6
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3.2 Execution, Delivery and Effect of Loan Documents. The Loan Documents
have each been duly authorized, executed and delivered by Borrower, and each is a legal,
valid and binding obligation of Borrower, enforceable in accordance with its terms,
except to the extent that the enforceability thereof may be limited by bankruptcy,
insolvency or other similar laws affecting creditors' rights generally and subject to the
exercise of judicial discretion in accordance with general principles of equity.

3.3 Other Obligations. Borrower is not in violation of any material term or
provision of any document governing its organization or existence or in default under any
material instruments or obligations relating to Borrower's business, Borrower's assets or
the Troperty. No party has asserted any material claim or default relating to any of
Borrower's assets or the Property. The execution and performance of the Loan
Documénts.and the consummation of the transactions contemplated thereby will not
materially . viclate or contravene or constitute a material default under any charter,
certificate, Ly-laws, partnership agreement, trust declaration, contract, agreement,
document or othér/instrument to which Borrower is a party or by which Borrower may be
bound or affected, and do not and will not violate or contravene any Laws to which
Borrower is subject; nor'do any such instruments impose or contemplate any obligations
which are or will be materially inconsistent with the Loan Documents. Borrower has filed
all Federal, state, county and {nvnicipal income tax returns required to have been filed by
Borrower and has paid all tax¢s wiich have become due pursuant to such returns or
pursuant to any assessments received bv-Borrower. Borrower does not know of any basis
for additional assessment with regard fo any such tax. No approval by, authorization of,
or filing with any Federal, state or municip2. or other governmental authority is necessary
in connection with the authorization, executieir znd delivery of the Loan Documents.

3.4  Construction and Completion of Luprovements. The presently existing
Improvements have been completed and installed in a good and workmanlike manner, in
compliance with Laws and any plans and specifications pieviously delivered to Lender.
To the best of Borrower's knowledge and except as might ctheiwise be disclosed in that
Phase One Environmental Site Assessment prepared by Consulting Solutions Inc. and
dated October 7, 2005, the Improvements do not contain any-urea-formaldehyde or
asbestos. The Improvements are served by electric, gas, sewer, water, telcrhone and other
utilities required for the present and contemplated uses and operation therzof. Any and all
streets, utility lines and off-site improvements, which provide access to the Property or
are necessary for its present and contemplated uses, have been completed, are c<rviceable
and have been accepted or approved by appropriate governmental bodies.

3.5  Legal Actions. There are no material actions, suits or proceedings
including, without limitation, any Environmental Actions or Claims (whether or not
material), condemnation, insolvency or bankruptcy proceedings, pending or, to the best
of Borrower's knowledge and belief, threatened against or affecting Borrower, its
business or the Property; or investigations, at law or in equity before or by any court or
governmental authority pending or, to the best of Borrower's knowledge and belief,
threatened against or affecting Borrower, Borrower's business or the Property, except
actions, suits and proceedings fully covered by insurance and heretofore fully disclosed
in writing to Lender or, which if resolved adversely to Borrower, would not have a
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material, adverse effect on Borrower or the Property. Borrower is not in default with
respect to any order, writ, injunction, decree or demand of any court or any governmental
authority affecting Borrower or the Property. Furthermore, to the best knowledge and
belief of Borrower, there is no basis for any unfavorable decision, ruling or finding by
any court or governmental authority which would in any material respect adversely affect
the validity or enforceability of the Loan Documents, or the condition of Borrower
(financial or otherwise) or the ability of Borrower to meet Borrower's obligations under
the Loan Documents.

3.6  Financial Statements. To the best of Borrower's knowledge, all
statertents, financial or otherwise, submitted to Lender in connection with the
Commytment are true, correct and complete in all material respects, and such financial
statemerits’ have been prepared in accordance with generally accepted accounting
principles” consistently applied (or other basis of accounting practices permitted by
Lender) and fairiy present the financial condition of the parties or entities covered by
such statements as/of the date thereof. Since the date thereof, neither Borrower nor any
such party or entity has-experienced any material adverse change in its finances, business,
operations, affairs or prospects.

3.7  Adverse Change io Property. No event or series of events has occurred
since the date of the Commutinent-which would, either individually or collectively,
materially and adversely affect the P -operty.

3.8  Title to Property. Borrowe( has good and clear record and marketable title
to the Realty and good and merchantable titie to the Personalty, free of all liens, claims,
encumbrances or restrictions other than the Permiitzd Encumbrances.

3.9  Compliance with Laws and Private Covencnts. To the best of Borrower's
knowledge, the Property complies in all material respects with all Laws. Borrower has
examined and is familiar with all private covenants affectizig the Property, including,
without limitation, private covenants contained in the Permittec Encumbrances and there
now exists no material violation thereof. Borrower has no hotice that any of the
Improvements encroach upon any easement over the Land or encrdach upon adjacent
property or that buildings or other structures on adjacent property encreach upon the
Land, except to the extent disclosed by the Permitted Encumbrances.

3.10 Independence of the Property. The Land is a separate and distinct parcel
for tax purposes and is not subject to Property Taxes and Charges against any other land.
Borrower has not by act or omission permitted any building or other improvements on
property not covered by this Mortgage to rely on the Property or any part thereof or any
interest therein to fulfill any municipal or governmental requirement for the existence of
such property, building or improvement, and no Improvement on the Property relies on
any property not covered by this Mortgage or any interest therein to fulfill any
governmental or municipal requirement. Borrower has not by act or omission impaired
the integrity of the Property as a single, separate, subdivided zoning lot separate and apart
from all other property.

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 8
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3.11  Contamination. To the best of Borrower's knowledge and belief, after due
investigation and inquiry and except as otherwise disclosed in the Phase One
Environmental Site Assessment prepared by Consulting Solutions Inc. and dated October
7, 2005, which has been reviewed by Borrower, no Contamination has occurred. No
matter has come to Borrower's attention which is inconsistent with the foregoing
representation,

3.12  Anti-Terrorism Laws. Borrower (in section 3.12, "Borrower" includes
Borrower's officers, directors, shareholders, partners, indirect equity interest holders,
members, and affiliates) has complied and will comply with Anti-Terrorism Laws.

Rorrower is not and shall not be a Prohibited Person.

Berrower: (a) shall not conduct business, transactions, or dealings with a
Prohibited P=icon; and (b) shall not engage in or conspire to engage in transactions
violative of prohivitions of EO13224.

Upon Lender's recuest, Borrower shall promptly deliver to Lender certification or
evidence confirming that Sorrower: (a) is not a Prohibited Person; and (b) has not
engaged in business, transactions, or dealings with a Prohibited Person, including
contributing or receiving funds, gcods, or services, to or for the benefit of a Prohibited
Person.

Borrower has established policics-and procedures to prevent and detect money
laundering, including processes to mest -all applicable anti-money laundering
requirements of the USA Patriot Act.

"Anti-Terrorism Laws" are laws and regulaticis related to terrorism or money
laundering, including Executive Order 13224 and the USA Patriot Act.

"Executive Order 13224" is Executive Order Numier.13224 on Terrorism
Financing, effective September 24, 2001.

"Prohibited Person" is any person (a) listed in the Annex te.ur<subject to the
provisions of Executive Order 13224, (b) whose name appears on the Jnited States
Treasury Department's Office of Foreign Assets Control's ("OFAC") current list of
"Specifically Designated National and Blocked Persons" (published in varicus media,
including on the OFAC website, http:www.treas.gov/ofac/t1 1sdn.pdf); (c) who commits,
threatens, or supports "terrorism," as defined in EO 13224; (iv) who violates laws and
regulations related to terrorism or money laundering, including EO 13224 and the USA
Patriot Act; or (d) who affiliate with any entity or person described above.

"USA Patriot Act" is the Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, HR. 3162,
Public Law 107-56.

3.13 Business Loan Representation. Borrower represents and warrants to Lender
that the Loan evidenced by the Note is a business loan transacted solely for the purpose
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of carrying on the business of Borrower and not a consumer transaction. The proceeds of
the Note will be used only for the purposes specified in 815 ILCS 205/4 and the principal
obligation secured by this Mortgage constitutes a "business loan" within the definition
and purview of such section.

3.14 Miscellaneous. No part of the Property is being used for agricultural

purposes or for a personal residence by Borrower or any partner of Borrower. The
Property does not constitute agricultural real estate, as defined in Section 15-1201 of the
Act, nor does the Property constitute residential real estate, as defined in Section 15-1219

of the Act.
4. COVENANTS.
4.7 _ Payments.

(a¥ + Secured Debt. Borrower shall pay to Lender the Secured Debt at
the times-auid in the manner provided in the Note and the other Loan Documents.

(b))  Property Taxes and Charges. Except as provided in Paragraph
4.1(f), Borrower shall pay, directly or by its tenants pursuant to the requirements
of Leases, prior to deliriquency, all Property Taxes and Charges. Upon Lender's
written request, Borrower skall furnish to Lender, within 30 days after the date on
which any such Property Taxes-and Charges are due and payable, official receipts
from the appropriate taxing authority, or other proof satisfactory to Lender,
evidencing the payment thereof.

(c)  Escrow. Borrower shall pay to Lender monthly, on each date on
which a Monthly Payment (as defined in the Noic) is due, 1/12 of such amount as
Lender from time to time estimates will be required to pay all Property Taxes and
Charges when due. If the Property Taxes and Charges are due in less than twelve
months from the First Payment Date (as defined in'ic Note), Borrower shall
make equal monthly payments in amounts sufficient to pay the Property Taxes
and Charges when due. Borrower shall also pay to Lender montrly, on each date
on which a Monthly Payment is due under the Note, 1/12 oi such amount as
Lender from time to time estimates will be required to pay Insurance Premiums. If
the Insurance Premiums are due in less than twelve months from the &afe of the
first Monthly Payment, Borrower shall make equal monthly payments in amounts
sufficient to pay the Insurance Premiums when due. Lender's estimates shall be
based on the amounts actually payable or, if unknown, on the amounts actually
paid for the year preceding that for which such payments are being made.
Borrower shall transmit to Lender bills for the Property Taxes and Charges and
Insurance Premiums as soon as received. When Lender has received funds
sufficient to pay the same, Lender shall, except as provided in Paragraph 8.2, pay
such bills. If the amount paid by Borrower in any year exceeds the aggregate
required, such excess shall be applied to escrow payments for the succeeding
year. Any deficiencies shall be paid by Borrower to Lender on demand. Payments
for such purposes may be made by Lender at its discretion even though
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subsequent owners of the Property may benefit thereby. Lender shall not be a
trustee of such funds and may commingle them with its general assets without any
obligation to pay interest thereon or account for any earnings, income or interest
on such funds.

(d)  Taxes on Lender. If any Law imposes upon Lender the obligation
to pay the whole or any part of the Property Taxes and Charges or changes in any
way Laws for the taxation of deeds of trust or debts secured by mortgages or the
manner of collection of any such taxes, so as to affect adversely this Mortgage or
the Secured Debt, then Borrower shall pay such Property Taxes and Charges or
reimburse Lender immediately therefor, unless in the opinion of counsel to
Lender, it might be unlawful to require Borrower to pay the same or such
payment might result in the imposition of interest prohibited by Laws. In such
case, 2n Bvent of Default shall exist and Borrower shall have 90 days to cure the
same, b if Lender accelerates the Secured Debt after said 90 days solely because
of such Zvent of Default, the Secured Debt shall not include the prepayment
indemnificatiozi provided for in Paragraph 10 of the Note. Notwithstanding such
designation as an Event of Default, Borrower shall have the right to make a pro-
rata repayment and reccive a partial release of the particular Property affected by
said Law provided tha! tems and conditions of Section 10.18 herein are satisfied.

(e)  Liabilities. Except as provided in Paragraph 4.1(f), Borrower shall
pay, directly or by its tenants'pursuant to the requirements of Leases, prior to
delinquency, all debts and liabilitize incurred in the construction, operation,
development, use, enjoyment, repair, ~maintenance, replacement, restoration,
management and Clean-Up of the Prepcrty ("Property Liabilities") including
without limitation, utility charges, sums du¢ to_mechanics and materialmen and
other sums secured or which might be secured Ly liens on the Property.

H Right to Contest. Borrower may, in goos faith and by appropriate
proceedings, contest the validity, applicability or amourt of.any asserted Property
Taxes and Charges, Property Liabilities or liens, charges, attachments or lis
pendens under Paragraph 4.2(b) ("Contested Sum") after writtzn.notice of the
same to Lender. During such contest, Borrower shall not be dcemned in default
hereunder if: (i) prior to delinquency of the Contested Sum, Borrawer deposits
with Lender or Lender's nominee cash or other security, in form ‘reasonably
satisfactory to Lender, adequate to cover the payment of such Contested Sum and
any obligation, whether matured or contingent, of Borrower or Lender therefor,
together with interest, costs and penalties thereon; and (i1) Borrower promptly
pays any amounts adjudged to be due, together with all costs, penalties and
interest thereon, on or before such judgment becomes final. Each such contest
shall be concluded and the Contested Sum, interest, costs and penalties thereon
shall be paid prior to the date such judgment becomes final and before any writ or
order is issued under which the Property could be sold pursuant to such judgment.

(g)  Expenses. To the extent allowed by Laws, Borrower shall pay, on
demand, but without counterclaim, setoff, deduction, defense, abatement,

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 11




0606643302 Page: 12 of 42

UNOFFICIAL COPY

suspension, deferment, discrimination or reduction all fees (including, without
limitation, reasonable attorneys' fees and disbursements) taxes, recording fees,
commissions and other liabilities, costs and expenses incurred in connection with:
(i) the making or enforcement of the Loan Documents; (ii) Lender's exercise and
enforcement of its rights and remedies under Paragraphs 7 and 8; (iii) Lender's
protection of the Property and its interest therein; and (iv) any amendments,
consents, releases, or waivers if granted by Lender under the Loan Documents.

Borrower shall not be entitled to any credit on the Secured Debt by reason of its payment
of any sums required to be paid under Paragraph 4.1(b) through (f) unless such sums are paid to
reimburse L¢nder for amounts paid by Lender and added by Lender to the Secured Debt.

4.2 . Operation of the Property.

{0).  Maintenance; Alterations. Borrower shall maintain and preserve
the Propeity in good repair and condition and shall correct any defects or faults in
the Propeity. Borrower shall not commit, permit or suffer any demolition or waste
of the Propeny ci any use or occupancy which constitutes a public or private
nuisance. Borrower shall not do, permit or suffer to be done any act whereby the
value of the Propeiiy imay be materially decreased. Excluding any material
alterations, improvemenss.’ 2dditions, utility installments or the like to the
Property in an amount less than $25,000.00 which are made pursuant to a lease
approved by Lender, Borrower' shall not make any material alterations,
improvements, additions, utility vista/lments or the like to the Property without
the prior written consent of Lender it: each instance; provided, however, Borrower
may make replacements or substitutions oI any fixtures or items of the Personalty,
including, but not limited to HVAC units.a:d roof membranes, if the replacement
or substitution is of a quality, utility, value, ccndition and character similar to or
better than the replaced or substituted item and isfree and clear of any lien,
charge, security interest or encumbrance, except as <reated or permitted by this
Mortgage.

(b)  Liens. Except as provided in Paragraph 4.1(f) Rorrower shall
promptly discharge any mechanics, laborers', materialmens' or sinziar lien or any
other lien, charge, attachment, or lis pendens filed or recordec against the
Property which relates to Borrower, the Property or any Contamination.

(c)  Compliance with Laws and Private Covenants. Borrower shall
keep, observe, and satisfy, and not suffer violations of, Laws and private
covenants (whether or not listed as Permitted Encumbrances) materially affecting
the Property.

(d)  Use. Borrower shall not permit the use or occupancy of the
Property other than pursuant to Leases which shall have been approved in
advance and in writing by Lender pursuant to the Lease Assignment or which
require no approval thereunder. Borrower shall not use or permit the use or
occupancy of the Property in a manner which shall result in Contamination and
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Borrower shall take all steps reasonably necessary under the circumstances
including, without limitation, periodic inspections and assessments of the
Property, to determine whether Contamination has occurred.

(¢)  Inspection. Whether or not an Event of Default (as defined in
Paragraph 8.1) has occurred and exists, Lender and its agents and contractors,
shall have the right, but not the duty or obligation, to enter upon the Property, at
reasonable times during normal business hours and without disturbing the rights
of any affected tenants except in the case of an emergency or except after the
occurrence of an Event of Default or an event which, with the giving of notice or
passage of time, would become an Event of Default, without delay, hindrance or
cestriction, in order to conduct appraisals and inspections of the Property,
‘neinding, but not limited to environmental inspections. If, in the reasonable belief
of Lender, Contamination has occurred or is likely to occur, Lender shall have the
right, butnot the duty or obligation to conduct, or cause to be conducted, testing,
including, but not limited to, soil, air and groundwater sampling, regarding such
Contaminatior:~Any environmental inspections or testing shall be paid for by
Borrower. Provided that an Event of Default or an event which, with the giving of
notice of passage ¢f time, would become an Event of Default has not occurred,
Lender shall disclose (thz results of such inspections and testing as required by
Laws.

()  Notification of "oniamination, Clean-Up. Borrower shall notify
Lender immediately upon discovcry' of any Contamination. Borrower shall not,
without Lender's prior consent, whicli shall not be unreasonably withheld and
which will be deemed given if not objecied. to within 20 business days, provided
any such consent requests are submitted to’Zender in an envelope clearly marked
“URGENT BUSINESS MATTER - OPEN IN(MEDIATELY”, initiate Clean-Up
of any Contamination, or enter into any settlement agreement, consent decree or
other compromise with respect to any violation or alieged violation of any Laws
concermning Hazardous Substances, if such Clean-up, settlement agreement,
consent decree or other compromise might, in Lender s judgment, impair the
value of Lender's security hereunder; provided, however, th?c Lender's prior
consent shall not be required in the event the Contaminatior siher poses an
immediate threat to the health, safety or welfare of any individual cr 15 of such a
nature that an immediate remedial response is necessary, such that it isJnipossible
to obtain Lender's consent before taking such remedial action; provided further,
however, that in such event, Borrower shall notify Lender as soon as practicable
of any remedial action so taken. In all circumstances hereunder, Lender agrees
that it will not direct Borrower to take any action inconsistent with any applicable
law; provided, however, Lender may direct Borrower to perform acts in addition
to what is required by applicable laws.

4.3  Insurance. Borrower shall obtain and keep in force, with one or more
insurers with a Best's Rating of A-/VII or higher, such insurance as Lender may from
time to time specify by notice to Borrower, including, as a minimum insurance providing:
(i) commercial general liability coverage (which may include umbrella coverage) with a
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broad form coverage endorsement in amounts not less than $3,000,000.00 per occurrence
and $5,000,000.00 aggregate; (i) protection against fire, "extended coverage" and other
"All Risk" perils, including, if specifically required by Lender, earthquake, to the full
replacement cost of the Improvements and Personalty; (iii) rent loss insurance in an
amount of not less than a sum equal to 12 months of rental income from all Leases; and
(iv) flood insurance if the Property is located in an area identified by the Secretary of
Housing and Urban Development as an area having special flood hazards or in which
flood insurance has been made available under applicable Laws. In the event that the
Probable Maximum Loss of any or all of the Property is above 20%, Borrower shall have
the option of: (i) having said Property released from this Mortgage without penalty
provided that Borrower is responsible for any and all expenses of Lender in connection
with seid release, including, but not limited to, all attorneys' fees and any administrative
fees charged by Lender and all of the terms and conditions of Section 10.18 herein are
satisfied; ‘0r4 %), obtaining earthquake insurance in accordance with the requirements set
forth herein. Al property insurance policies shall include the standard mortgagee clause
in the State naminz Lender as the first mortgagee with all losses payable to Lender, and
shall also include an-agreed-amount endorsement sufficient to prevent Borrower from
becoming a co-insurer. All liability policies shall name Lender as an additional insured.
All insurance policies shall provide that the policy may not be cancelled without 30 days
prior written notice to Lender or otherwise modified without 10 days prior written notice
to Lender, and that no act or thing-dsne by Borrower shall invalidate the policy as against
Lender, and that the deductible for ‘any.single Casualty shall not be more than $50,000.
At least 10 days prior to the expiratior: dare of any policy required hereunder, Borrower
shall provide Lender or Lender's designzes with evidence of compliance with this
Paragraph 4.3, in such form as required frowi time to time by Lender. Such form shall
bear notations evidencing the prior payment of premiums ("Insurance Premiums") or
shall be accompanied by other evidence satisfaciory fe-Lender that such payment has
been made.

All property insurers shall agree not to acquire any rights of recovery against
Lender by subrogation. Borrower, to the full extent permitted by-Laws and to the full
extent permitted without invalidating the insurance policies requiied zsove, shall obtain
endorsements by all insurers waiving any right of subrogation against tzpants under any
Leases and shall require the same of such tenants. Lender shall not because of accepting,
rejecting, approving or obtaining insurance, incur any liability for the existence,
nonexistence, continuation, form or legal sufficiency of any insurance, the sclvency of
any insurer, or the payment of losses.

Borrower shall furnish to Lender or Lender's designee current certificates of
insurance or an original of all policies of insurance required under this Mortgage,
provided, however, that if Lender consents to Borrower providing any of the insurance
required under this Mortgage through blanket policies carried by Borrower and covering
more than one location, Borrower shall furnish Lender or Lender's designee with a
certificate of insurance for each such policy, setting forth the coverage, the limits of
liability as to the Property, the name of the insurer, the policy number and the expiration
date, or with a certified true copy of the original of each such policy.

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 14




0606643302 Page: 15 of 42

UNOFFICIAL COPY

Borrower shall keep, observe and satisfy, and not suffer violations of the
requirements, including those requirements pertaining to acts committed or conditions
existing on the Property, of insurance companies and any bureau or agency which
establishes standards of insurability affecting the Property. With respect to the Property,
Borrower shall not carry separate or additional casualty insurance concurrent in form or
contributing in the event of loss with that required by this Mortgage.

Upon foreclosure of this Mortgage or other transfer of title or assignment of the
Property in discharge, in whole or part, of the Secured Debt, all right, title and interest of
Borrower in and to all policies of insurance required by this Paragraph 4.3 shall inure to
the Feiefit of and pass to Lender.

t+.4  Sales and Encumbrances. Except as herein expressly provided, Borrower
shall not,wi*hout the prior written consent of Lender, which consent, if given i Lender's
commerciall 7 ipasonable discretion, may be conditioned upon a change in the interest
rate under the Note, payment of a fee or change in the term of the Note, adjustment of the
Maturity Date (s defined in the Note) or amortization period or one or more of the
foregoing or other requircinents of Lender:

(a)  conveyassign, sell, mortgage, encumber, pledge, dispose of,
hypothecate, grant a sccurity interest in, grant options with respect to, or
otherwise dispose of (direcuy or indirectly or by operation of law or otherwise, of
record or not) all or any part of any legal or beneficial interest in any part or all of
the Property or the Leases, or any interest therein; or

(b)  directly or indirectly seil, ussign or otherwise dispose of (whether
or not of record or for consideration), or/rermit the sale, assignment or other
disposition of: (i) any legal or beneficial intersst in the stock of any corporation
which is either Borrower or is a beneficial ownei ofall or part of Borrower or the
Property; or (ii) any legal or beneficial interest in Borrower (or any trust of which
Borrower is a trustee) if Borrower is a limited or geneial partnership, limited
liability company, joint venture, trust, nominee trust, tenancy in common or other
unincorporated form of business association or form of owne shin, except limited
partnership interests if Borrower is a limited partnership.

Notwithstanding the foregoing, Lender will allow, one time only, the r'roperty to
be sold in its entirety on an arms-length basis to a third party independent of Borrower so
long as the buyer and the property management company is acceptable to Lender at its
sole discretion. If the buyer is accepted by Lender, the Loan may be assumed according
to its terms subject to the following conditions: (i) no other sale such as is described
herein will be permitted during the remaining life of the Loan; (ii) the buyer or principals
thereof will execute and deliver to Lender and Environmental Indemnity and Guaranty of
Non-Recourse Carve-Outs in form and substance satisfactory to Lender; (iii) Borrower
will pay Lender a fee equal to one percent (1%) of the remaining principal balance of the
Loan and a $1,500.00 review fee on all transfer requests; (iv) all out-of-pocket expenses
relating to said consent to sale and assumption, including any and all fees and expenses of
Lender's special counsel and all necessary title policy endorsements, will be paid by
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Borrower; and (v) at Lender's sole option, a Phase I Environmental Report or an update
of the most recent Phase I Environmental Report may be required. Additionally,
Borrower will pay Lender’s then servicing agent, if any, a fee of $1,000.00 to cover its
costs to review and process documents and perform other due diligence.

Also notwithstanding the foregoing, (i) secondary financing in the form of a
standard amortizing loan from a financial institution acceptable to Lender or (i1) an
assignment of the beneficial interest in Borrower in order to secure secondary financing
will be permitted after March 1, 2009, with Lender's prior written consent, provided the
Loan is current, the combined loan to value ratio as determined by Lender is a maximum
of seventy percent (70%) and the minimum combined debt service is covered by net
operating income of no less than 1.35 to 1. Lender reserves the right to approve income
(leases)(ard expenses used to obtain debt service coverage. Said second lender shall
execute 2i1 Jutercreditor and Subordination Agreement, on Lender's standard form, fully
subordinating-tr<-lien of its mortgage and all other interests to Lender's lien. All costs
and expenses of ihe legal documentation and preparation of the Intercreditor and
Subordination Agreerient, along with the review and approval of all documentation
connected with the secordary financing, shall be paid by Borrower.

Also notwithstanding fiie foregoing, provided Borrower notifies Lender of such
writing, Lender shall permit and its'consent shall be deemed granted, without a fee, to the
following transfers: (a) transfers required by applicable law (but specifically excepting
transfers as a result of a foreclosure! sale), (b) transfers of interests by and among
shareholders and between the shareholders. and Borrower, or intra-family or estate
transfers, provided that the Borrower or its parent companies maintain at least a 66.66%
beneficial interest in the Property (measured by-bath percentage of capital and allocation
of profits in Borrower), or (c) transfers to related entities, provided that the beneficial
owners remain the same and Borrower remains liable under Section 10.13, infra.
Borrower shall be responsible for any and all necessaiv<iiling and costs incurred by
Lender in connection with such transfer, and shall notify Leid=r in writing within thirty
(30) days of such transfer, such notification to include all relevant documentation
required by Lender.

4.5  Financial Records and Statements. Borrower shall keep accurate books
and records in accordance with generally accepted accounting principles consistently
applied (or other basis of accounting practices prescribed or permitted by T.ender) in
which full, true and correct entries shall be promptly made as to all operations of the
Property and shall permit all such books and records to be inspected and copied by
Lender, its designees or its representatives during customary business hours upon prior
notice. Borrower shall deliver to Lender within 90 days after the close of its financial
year, and no more than once per calendar year provided an Event of Default or an event
which, with the giving of notice or passage of time, would become an Event of Default
has not occurred, a statement of condition or balance sheet of Borrower relating solely to
the Property as of the end of such year, and an annual operating statement showing in
reasonable detail all income and expenses of Borrower with respect to the Property, both
certified as to accuracy by the senior financial officer or partner of Borrower. Borrower
shall also deliver to Lender within 90 days after the close of its financial year and upon
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request by Lender at any time during the year a current list of all persons then occupying
portions of the Property under Leases, the rentals payable by such tenants and the
unexpired terms of their Leases, certified as to their accuracy by a representative of
Borrower acceptable to Lender, and in form and substance satisfactory to Lender.

4.6  Indemnity. Subject to the limitations on recourse contained in Section
10.13, Borrower shall indemnify, defend and hold harmless Lender, its agents, employees
and contractors from and against, and upon demand, reimburse Lender for all claims,
demands, liabilities, losses, damages, judgments, penalties, costs and expenses, including,
without limitation, reasonable attorneys' fees and disbursements, which may be imposed
upor, asserted against or incurred or paid by Lender by reason of, on account of or in
connection with:

fa)  any violation of Laws;

(b any bodily injury or death or property damage occurring in, upon
or in the vicinity of the Property through any cause whatsoever;

(c) any Contamination, any Clean-Up, any Environmental Actions or
Claims, or the impusition or recording of a lien against the Property due to any
Contamination;

(d)  any act performed or omitted to be performed under the Loan
Documents or on account of “any)transaction arising out of or in any way
connected with the Property or the Loar Documents;

(e) any expenditures or amoun's advanced (other than advances of
principal under the Note) by Lender at any time-under the Loan Documents; and

() any act or omission of Lender und¢r any Lease or under the Loan
Documents as a result of Lender's exercise of rights orremedies under Paragraph
8.2 or under any of the other Loan Documents.

The foregoing indemnification shall apply in all instances, unlzss the claim was
directly caused by the gross negligence or intentional misconduct of Lend<r

Borrower shall have the right to control any action for which an indemnity is
required pursuant to this Paragraph 4.6 through counsel of its choice, subject to Lender's
consent; however, at Lender's option, Lender may participate in such action through its
own counsel at Borrower's expense. If Borrower does not notify Lender of its intent to
control such action within the earlier of 30 days of notice of such claim or 5 days prior to
the time required by Law to respond to such claims, Lender may control and settle such
action, including a settlement for non-monetary relief such as Clean-Up, without
Borrower's consent and at Borrower's expense.

If Borrower is a general or limited partnership, Borrower waives any rights it may
have to require Lender to proceed against the assets of the partnership before proceeding
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against the assets of individual general partners in the exercise of its rights under this
Paragraph 4.6.

4.7  Notices. Borrower shall deliver to Lender at Lender's Notice Address
promptly upon receipt of the same, copies of all notices, certificates, documents and
instruments received by Borrower which materially and adversely affect Borrower, the
Property or the Leases, including, without limitation, those given in connection with
Contamination or Environmental Actions or Claims.

4.8  Estoppel Certificates. Borrower shall promptly furnish to Lender from
time 4o, time, within seven (7) business days following the request of Lender, written
certificztions signed and, if so requested, acknowledged setting forth the then unpaid
principai and interest under the Note and specifying any claims, offsets or defenses which
Borrower-asserts against the Secured Debt or any obligations to be paid or performed by
Borrower undsr-the Loan Documents, together with any other information reasonably
requested by Lender.

4.9  Suborairnation, Non-Disturbance and Attornment Agreements. Should a
tenant, under any present ¢r tuture Lease at the Property, require Borrower to secure a
Subordination, Non-Disturbance)and Attornment Agreement from Lender, the document
shall be satisfactory to Lender in its reasonable discretion.

4.10 Legal Existence. Borrowerishall continuously maintain its existence as a
legal entity and its right to own the Property &nd to do business in the State.

4.11 Defense and Notice of Actions.” Porrower shall, without liability, cost or
expense to Lender, protect, preserve and defend titie-to the Property, the security hereof
and the rights or powers of Lender against all adverse ctaimants to title or any possessory
or non-possessory interests therein, whether or not sucliclaimants or encumbrancers
assert title paramount to that of Borrower or Lender or claim *ieir interest on the basis of
events or conditions arising subsequent to the date hereof.

4.12 Lost Note. Borrower shall, if the Note is mutilated/ destroyed, lost, or
stolen, deliver to Lender a new promissory note containing the same terms 2ud conditions
as the Note with a notation thereon of the unpaid principal and accrued-and unpaid
interest, whereupon the prior note shall be void and of no further force ana ¢itect. Any
such new note shall be secured hereby and shall be deemed to be the "Note" referred to
herein.

4.13  Personalty. Borrower shall use the Personalty primarily for business
purposes and keep it at the Land. Borrower shall immediately notify Lender in writing of
any change in its place of business and, as of the execution hereof and hereafter from
time to time when requested by Lender, upon any acquisition of items of property
constituting Personalty, Borrower shall provide Lender with a current, accurate inventory
of the Personalty.

4.14  Further Assurances. Borrower shall promptly upon request of Lender: (a)
correct any defect, error or omission which may be discovered in the contents of any
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Loan Document or in the execution or acknowledgement thereof; (b) execute,
acknowledge, deliver and record or file such further instruments (including, without
limitation, mortgages, deeds of trust, security agreements, financing statements and
specific assignments of rents or leases) in accordance with the Loan Documents; and (c)
do such further acts as may be necessary, desirable or proper in Lender's opinion to: (i)
protect and preserve the first and valid lien, title and security interest of this Mortgage on
the Property or subject thereto any property intended by the terms thereof to be covered
thereby, including, without limitation, any renewals, additions, substitutions or
replacements thereto; or (ii) protect the interest and security interest of Lender in the
Property against the rights or interests of third parties.

Rorrower hereby appoints Lender as its attorney-in-fact, coupled with an interest,
to take the.above actions and to perform such obligations on behalf of Borrower, at
Borrower =.s0ls expense, if Borrower fails to comply with this Paragraph 4.14; provided
that Beneficiary shall exercise such rights only after the occurrence of an Event of
Default or an evén? which, with the giving of notice or passage of time, would become an
Event of Default.

5. CASUALTIES AMD TAKINGS.

5.1 Notice to Lender. Ir the case of any act or occurrence of any kind or
nature which results in damage, Joss or destruction to the Property ("Casualty"), or
commencement of any proceedings o: actions which might result in a condemnation or
other taking for public or private use ot the Property or which relates to injury, damage,
benefit or betterment thereto ("Taking"), Borrower shall immediately notify Lender
describing the nature and the extent of the Taking or the Casualty, as the case may be.
Borrower shall promptly furnish to Lender/<copies of all notices, pleadings,
determinations and other papers in any such proceedings or negotiations.

5.2 Repair and Replacement. In case of a Casuaity or Taking, Borrower shall
promptly (at Borrower's sole cost and expense and regardless of whether the Insurance
Proceeds or the Taking Proceeds, if any, shall be sufficient or miade available by Lender
for the purpose) restore, repair, replace and rebuild the affected Property as nearly as
possible to its quality, utility, value, condition, and character immediziely-prior to the
Casualty or the Taking, as the case may be. However, upon a Casually)or Taking
resulting in a restoration cost that exceeds 25% of the then replacement valie of the
Improvements upon the Parcel of Land affected by the Casualty or a Taking of more than
25% of the area of a specific Parcel of Land, and application by Lender of the Insurance
Proceeds or the Taking Proceeds to reduction of the portion of the Secured Debt
specifically pertaining to the Property directly affected the Casualty or Taking in
accordance with this Mortgage, Borrower shall be obligated only to remove any debris
from the Property and take such actions as are necessary to make the undamaged or non-
taken portion of the Property into a functional economic unit insofar as it is possible
under the circumstances.

5.3 Insurance Proceeds and Taking Proceeds.
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(@)  Collection. Borrower shall use its best efforts to collect the
maximum amount of insurance proceeds payable on account of any Casualty
("Insurance Proceeds"), and the maximum award, payment or compensation
payable on account of any Taking ("Taking Proceeds"). In the case of a Casualty,
Lender may, in its sole unfettered discretion, make proof of loss to the insurer, if
not made promptly by Borrower. Borrower shall not settle or otherwise
compromise any claim for Insurance Proceeds or Taking Proceeds without
Lender's prior written consent.

(b)  Assignment to Lender. Borrower hereby assigns, sets over and
transfers to Lender all Insurance Proceeds and Taking Proceeds and authorizes
nayment of such Insurance Proceeds and Taking Proceeds to be made directly to
Ierder. Lender shall apply the Insurance Proceeds and Taking Proceeds first to
pey.2ilexpenses incurred by Lender in connection with the Casualty or Taking,
incluaing, without limitation, attorney's fees and title fees.

(c)” Application of Proceeds. To the extent Lender receives the
Insurance Proceeds or Taking Proceeds in accordance with Paragraph 5.3(b) and
unless the conditiors set forth in Paragraph 5.4 for the application of Insurance
Proceeds to Restoratior are satisfied, Lender may, in its sole unfettered discretion,
apply the balance of the Insurance Proceeds or Taking Proceeds ("Net Proceeds")
to either of the following, or auny combination thereof:

(1) to the payment of the Secured Debt, either in whole or in
part, with respect to the spccilic Property affected by the Casualty or
Taking, in any order determincd” by Lender in its sole unfettered
discretion, and without the assessmeat of any Prepayment Indemnification
in accordance with Paragraph 10 of the ot¢; or

(i)  to repair or replacement, eitiier partly or entirely, of any
part of the Property so destroyed, damaged or taken. in which case Lender
may impose such terms, conditions and requirements for the disbursement
of the Insurance Proceeds or Taking Proceeds as it, it its sole unfettered
discretion, deems advisable. Lender shall not be a trustes wifh respect to
any Insurance Proceeds or Taking Proceeds, and may  commingle
Insurance Proceeds or Taking Proceeds with its funds without obligation
to pay interest thereon.

If any portion of the Secured Debt shall thereafter be unpaid, Borrower shall not
be excused from the payment thereof in accordance with the terms of the Loan
Documents. Lender shall not, in any event or circumstance, be liable or responsible for
failure to collect or exercise diligence in the collection of any Insurance Proceeds or
Taking Proceeds.

5.4 Disbursement of Insurance Proceeds to Borrower. In the event Lender
receives Insurance Proceeds in accordance with Paragraph 5.3(b), Lender will disburse
the Insurance Proceeds to Borrower, subject to and in accordance with the terms and
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conditions of this Paragraph 5.4, provided that: (1) there exists no Event of Default or
occurrence or facts which with the passage of time, the giving of notice, or both, will be
an Event of Default which remains uncured at any time before or during the Restoration;
(2) the Casualty does not occur within nine months of the Maturity Date (as defined in
the Note); (3) Lender estimates that the loss or damage can be repaired for less than 75%
of the then-existing Secured Debt; and (4) Borrower has submitted evidence satisfactory
to Lender that Restoration can be completed within 270 days after the Casualty, subject
to delay beyond Borrower's control, other than lack of funds.

(a)  As to any loss or damage which Lender estimates can be repaired
for less than One Hundred Thousand Dollars ($100,000.00), Lender shall disburse
> Borrower from the Net Proceeds the amount which it determines is necessary
t5 zepair the damage, which amounts shall be used by Borrower to restore the
dainagz-to the Property caused by the Casualty.

(b; As to all other Casualties, Lender shall disburse the Net Proceeds
related thereto to Borrower on the following terms and conditions:

(1) Prior to the first and each subsequent disbursement,
Borrower shali give proof satisfactory to Lender that:

(1) # Lender is holding a fund comprised of the Net
Proceeds and, if neczssary, additional deposits made by Borrower
or tenants of the Proparty, sufficient to restore the Property to its
condition and use wimediately prior to such loss or damage
("Restoration"), together wit' a fund comprised of Net Proceeds or
funds deposited by Borrower, safficient to pay operating expenses,
Property Taxes and Charges, the Monthly Payments (as defined in
the Note) and other so-called “carrying costs" of the Property
during the period of Restoration;

(2)  there are no Laws preventitg Restoration of the
Property;

(3) immediately after Restoration, the Leaces on the
Property will produce sufficient income to provide a debi.coverage
ratio of at least 1.1 : 1. The debt coverage ratio shall be calculated
by dividing the operating income (less operating expenses and
Property Taxes and Charges) obtained from the Leases during the
twelve month period immediately after the Restoration by the total
principal and interest payments due on all indebtedness secured by
the Property during the same period;

(4)  the Restoration will be conducted under the
supervision of an architect, engineer and/or a general contractor
selected by and paid by Borrower and reasonably approved by
Lender;
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(5)  the Restoration will be performed pursuant to plans
and specifications approved by Lender and by a contractor or
contractors reasonably approved by Lender; and

(6)  the Property, after such Restoration, shall be in
compliance with Laws.

(i)  With respect to each disbursement and accompanying each
request therefor, there shall be delivered to Lender:

(1) a certificate addressed to Lender and executed by
Borrower and by the architect, engineer or general contractor
supervising the Restoration that such disbursement is to pay for
costs of the Restoration not paid previously by any other prior
disbursement, that the amount of such disbursement does not
exceed the aggregate of such costs incurred or paid on account of
work, labor or services performed and materials installed in or
stoied upon the Property at the date of such certificate and that the
disbursement requested, together with the disbursements made
prior “thersto, collectively, as a percentage of the total Net
Proceeds, (do not exceed the percentage of completion of the
Restoration; and

(2)  anendcrsement to Lender's title insurance policy, in
which the making cf tbe disbursement is recognized and the
effective date of coverage s changed to the date of disbursement.

(i)  Each disbursement shall‘oein the amount not greater than
90% of the costs described in the ceriificate referred to in Paragraph
5.4(b)(ii). Disbursement of the final balapce. of the Net Proceeds,
constituting not less than ten percent (10%) irercof, shall be disbursed
only upon delivery to Lender of the following, in addition to the
foregoing:

(1)  evidence satisfactory to Lender that =i'claims then
existing for labor, services and materials enforceable by lien upon
the Property have been paid in full or provision acceptable to
Lender has been made therefor;

(2)  a certificate of such architect, engineer or general
contractor that the Restoration of the Property has been completed
in a good workmanlike manner and in accordance with all Laws;

(3)  an estoppel affidavit in form satisfactory to Lender
from each tenant occupying or leasing space in the Property
affected by the Casualty; and
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(4)  an as-built survey of the Improvements certified to
Lender and in form satisfactory to Lender.

(iv)  If the quality of the Restoration is at least equal to the
quality of the Improvements before the Casualty, any Net Proceeds in
excess of the amount used in payment of the Restoration shall be
distributed to Borrower.

Lender shall not be a trustee with respect to any Insurance Proceeds, and may
mingle Insurance Proceeds with its funds without obligation to pay interest thereon.
Lendéi shall in no event be liable for the performance or observance of any covenant or
conditien arising under any Lease in connection with the Property nor obligated to take
any action to restore the Property.

6. INTENTTONALLY OMITTED.

7. LEGAL PiOCEEDINGS. Whether or not an Event of Default (as defined in the
Paragraph 8.1) has occurred and exists, Lender shall have the right, but not the duty or
obligation, to intervene as a third paity or otherwise participate in, prosecute or defend at any
time any legal or equitable procesdings including, without limitation, any eminent domain
proceedings which affect the Property  the. Leases or any of the rights created by the Loan
Documents, but only after notice to Borroviei and if permitted by Laws.

8. DEFAULTS; REMEDIES OF LENDER.

8.1  Events of Default. Any of the following shall constitute an "Event of
Default" hereunder:

(a)  Breach of Named Covenants. “Apy breach by Borrower of the
covenants in Paragraph 4.1(a) (Secured Debt), Patagcaoh 4.1(b) (Property Taxes
and Charges), Paragraph 4.2(f) (Clean-Up) or Paragraph 4.3 (Insurance);
provided, however, that a breach of the covenant in Paragraph 4.1(a) to pay the
Secured Debt as and when due under the Note and the other Loan Documents
shall not constitute an Event of Default unless it shall continue for'> days after the
date such payment is due; provided further, however, that such 5-day grace period
shall not apply more than twice in any one period of 12 consecutive rionths, the
third such breach in such 12-month period constituting an Event of Default
without expiration of any grace period. Notwithstanding the foregoing, Lender
shall give Borrower one (1) ten (10) day notice of Borrower's breach of the
covenant in Paragraph 4.1(a) to pay the Secured Debt as and when due under the
Note and the other Loan Documents before Lender shall declare an Event of
Default hereunder; provided, however, that such 10-day grace period shall not
apply more than once during the term of this Loan, the second such breach during
the term of this Loan constituting an Event of Default without expiration of said
grace period.

(b)  Breach of Other Covenants. Any breach by Borrower of any other
covenant, agreement, condition, term or provision of any of the Loan Documents
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or any certificate or side letter delivered in connection with the Loan Documents,
which continues for 30 days after written notice thereof by Lender to Borrower;
provided, however, that if the nature of Borrower's breach is such that more than
30 days is reasonably required to cure the same, then Borrower shall not be
deemed to be in default if Borrower commences such cure as promptly as
reasonably possible within such 30-day period, diligently prosecutes such cure to
completion, and completes such cure within 60 days from the date of Lender's
aforesaid notice to Borrower.

(c)  Misrepresentations. Any representation or warranty made by
Borrower in the Loan Documents or any certificate or side letter delivered in
connection with the Loan Documents proves to be untrue, misleading or is not
fulfilled, in any material way.

(¢j-. Bankruptcy. Immediately upon the occurrence of any of the
following: /1) any one or more of the then legal or beneficial owners of the
Property, or aryindividual or entity then personally liable on the Secured Debt
(including, wiilicut limitation, any guarantor or indemnitor pursuant to any
guaranty or indemrity) or, if Borrower is a partnership, any general partner or
joint venturer (collectively "Parties in Interest") becomes insolvent, makes a
transfer in fraud of, or an ussignment for the benefit of, creditors, or admits in
writing its inability, or is vnable, to pay debts as they become due; or (i) a
receiver, custodian, liquidator cr trustee is appointed for all or substantially all of
the assets of a Party in Interest or ‘or the Property in any proceeding brought by a
Party in Interest, or any such receiver oz trustee is appointed in any proceeding
brought against a Party in Interest or the rroperty and such appointment is not
promptly contested or is not dismissed or-discharged within 120 days after such
appointment, or a Party in Interest consents or acquissces in such appointment, or
(i1i) a Party in Interest files a petition under the Bariiuptcy Code, as amended, or
under any similar law or statute of the United States or 2ny state thereof; or (iv) a
petition against a Party in Interest is filed commencing an involuntary case under
any present or future Federal or state bankruptcy or similai lav~and such petition
is not dismissed or discharged within 120 days after the filing thercof; or (v) any
composition, rearrangement, liquidation, extension, reorganization’c: other relief
of debtors now or hereafter existing is requested by a Party in Interest

(e)  Adverse Court Action. A court of competent jurisdiction enters a
stay order with respect to, assumes custody of or sequesters all or a substantial
part of the Property or the Property is taken on execution or by other process of
law, and such is not dismissed within thirty (30) days unless such action adversely
affects Lender.

8.2  Remedies. In case of an Event of Default, Lender may, at any time
thereafter, at its option, without notice, and without bringing any legal action or
proceeding unless expressly required by law, exercise any or all of the following
remedies:
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(a)  Acceleration. Declare the entire Secured Debt due and payable,
and it shall thereupon be immediately due and payable.

(h)  Foreclosure. Bomower and Lender shall have the benefit of all
the provisions of the Act, including all amendments thereto which may become
effective from time to time after the date hereof, except to the extent specifically
waived in the Mortgage.

(c)  Insurance. Wherever provision is made in the Mortgage for
insurance policies to bear mortgage clauses or other loss payable clauses or
endorsements in favor of Lender, or to confer authority upon Lender to settle or
rarticipate in the settlement of losses under policies of insurance or to hold and
cishurse or otherwise control use of insurance proceeds, from and after the entry
of judgment of foreclosure all such rights and powers of Lender shall continue in
Lender a5judgment creditor or Lender until confirmation of sale.

(@ Protective Advances. All  advances, disbursements and
expenditures tade by Lender before and during a foreclosure, and before and
after judgment of fereclosure, and at any time prior to sale, and where applicable,
after sale, and during tiie pendency of any related proceedings, for the following
purposes, in addition to thoseotherwise authorized by the Mortgage or by the Act
(collectively "Protective Acvances"), shall have the benefit of all applicable
provisions of the Act, including thuse provisions of the Act hereinbelow referred
to:

(1 all advances by Lender ir: accordance with the terms of the
Mortgage to: (1) preserve or-maintain, repair, restore or rebuild
the improvements upon the morigaged real estate; (2) preserve the
lien of the Mortgage or the prioriry- thereof; or (3) enforce the
Mortgage, as referred to in Subsection {0)(5) of Section 15-1302 of
the Act;

(i)  payments by Lender of: (a) when due instal'ments of principal,
interest or other obligations in accordance with tieterms of any
senior mortgage or other prior lien or encumbrance; /o) when due
installments of real estate taxes and assessments, general and
special and all other taxes and assessments of any kind or nature
whatsoever which are assessed or imposed upon the Property or
any part thereof; (¢) other obligations authorized by the Mortgage;
or (d) with court approval, any other amounts in connection with
other liens, encumbrances or interests reasonably necessary to
preserve the status of title, as referred to in Section 15-1505 of the
Act;

(iii)  advances by Lender in settlement or compromise of any claims

asserted by claimants under senior mortgages or any other prior
liens;
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(iv)

V)

(vi)

(viiy

attorneys' fees and other costs incurred: (1) in connection with the
foreclosure of the Mortgage as referred to in Sections 15-
1504(d)(2) and 15-1510 of the Act; (2) in connection with any
action, suit or proceeding brought by or against the Lender for the
enforcement of the Mortgage or arising from the interest of the
Lender hereunder; or (3) in the presentation for the commencement
or defense of any such foreclosure or other action related to the
Mortgage or the mortgaged réal estate;

Lender's fees and costs, including attorneys' fees, arising between
the entry of judgment of foreclosure and the confirmation hearing
as referred to in Subsection (b)(1) of Section 15-1508 of the Act;

expenses deductible from proceeds of sale as referred to in
subsections (a) and (b) of Section 15-1512 of the Act;

expenses incurred and expenditures made by Lender for any one or
more of the following: (1) if the Property or any portion thereof
constitutes one or more units under a condominium declaration,
assessinenis imposed upon the unit owner thereof which are
required t¢ bz paid; (2) if Borrower's interest in the Property is a
leasehold estite under a lease or sublease, rentals or other
payments required t¢ be made by the lessee under the terms of the
lease or sublease; (1) rremiums for casualty and liability insurance
paid by Lender whethér or not Lender or a receiver is in
possession, if reasonably required, in reasonable amounts, and all
renewals thereof, without reg2id to the limitation to maintaining of
existing insurance in effect at the tinie any receiver or Lender takes
possession of the Property imposed ov Subsection (c)(1) of Section
15-1704 of the Act; (4) repair or.resioration of damage or
destruction in excess of available 'insurance proceeds or
condemnation awards; (5) payments required or deemed by Lender
to be for the benefit of the Property or required to 'he made by the
owner of the mortgaged real estate under any graat-or declaration
of easement, easement agreement, agreement with ‘aiy’ adjoining
land owners or instruments creating covenants or restiiciions for
the benefit of or affecting the Property; (6) shared or common
expense assessments payable to any association or corporation in
which the owner of the Property is a member in any way affecting
the Property; (7) if the loan secured hereby is a construction loan,
costs incurred by Lender for demolition, preparation for and
completion of construction, as may be authorized by the applicable
commitment, loan agreement or other agreement; (8) pursuant to
any lease or other agreement for occupancy of the Property for
amounts required to be paid by Borrower; and (9) if the Mortgage
is insured payments of FHA or private mortgage insurance
required to keep insurance in force.
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All Protective Advances shall be so much additional indebtedness secured
by the Mortgage, and shall become immediately due and payable without notice
and with interest thereon from the date of the advance until paid at the rate due
and payable after a default under the terms of the Note.

The Mortgage shall be a lien for all Protective Advances as to subsequent
purchasers and judgment creditors from the time the Mortgage is recorded
pursuant to Subsection (b)(1) of Section 15-1302 of the Act.

All Protective Advances shall, except to the extent, if any, that any of the
same is clearly contrary to or inconsistent with the provisions of the Act, apply to
and be included in:

(a)  determination of the amount of indebtedness secured by the
Mortgage at any time;

(b)  the indebtedness found due and owing to Lender in the
judgment’ =i foreclosure and any subsequent supplemental judgments,
orders, adjvdications or findings by the court of any additional
indebtedness becoming due after such entry of judgment, it being agreed
that in any forec!osire judgment, the court may reserve jurisdiction for
such purpose;

(c)  ifright of redemption has not been waived by Borrower in
the Mortgage, computation & amount required to redeem, pursuant to
Subsections (d)(2) and (¢) of Secticn 15-1603 of the Act;

(d)  determination of the ameunt deductible from sale proceeds
pursuant to Section 15-1512 of the Act;

(e)  application of income in the kands of any receiver or
Lender in possession; and

(H computation of any deficiency judgmept pursuant to
Subsections (b)(2) and () of Sections 15-1508 and 15-151 e{the Act.

(e) Lender in Possession. In addition to any provisicn of the
Mortgage authorizing Lender to take or be placed in possession of the Property, or
for the appointment of a receiver, Lender shall have the right, in accordance with
Sections 15-1701 and 15-1702 of the Act, to be placed in possession of the
Property or at its request to have a receiver appointed, and such receiver, or
Lender, if and when placed in possession, shall have, in addition to any other
powers provided in the Mortgage, all powers, immunities, and duties as provided
for in Sections 15-1701 and 15-1703 of the Act.

U, Offset Rights. Apply in satisfaction of the Secured Debt or any

amount at any time to become due or payable in connection with the ownership
occupancy, use, restoration or repair of the Property, any deposits or other sums
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credited by or due from Lender to Borrower, including without limitation,
Insurance Proceeds, Taking Proceeds and funds held in the escrow account
referred to in Paragraph 4.1(c).

(g)  Cure Rights. Whether or not an Event of Default has occurred and
without releasing Borrower from any obligation hereunder or under the Loan
Documents, perform any of Borrower's obligations. In connection therewith,
Lender may enter upon the Property and do such acts and things as Lender deems
necessary or desirable to protect the Property or the Leases, including, without
limitation: (i) paying, purchasing, contesting or compromising any encumbrance
(including, without limitation, any junior debt outstanding), charge, lien, claim of
lien, Property Taxes and Charges or Property Liabilities; (ii) paying any Insurance
Fre:niums; (iii) employing counsel, accountants, contractors and other persons to
assist’ Lender in the foregoing; and (iv) undertaking the Clean-Up of any
Contamination.

(h)~  Passession of Property. Take physical possession of the Property
and of all books, records, and documents and accounts relating thereto and
exercise, without inierference from Borrower, any and all rights which Borrower
has with respect to tiie) Property, including, without limitation, the right at
Borrower's expense to rént’ 2ad lease the Property, to collect rents, issues and
profits, to hire a professional property manager for the Property, to Clean-Up any
Contamination and to make fron time to time all alterations, renovations, repairs
and replacements to the Property «s inay seem proper to Lender. Nothing in this
Paragraph 8.2 shall impose any duty, obiigation or responsibility upon Lender for
the control, care, management, repair or £1<an-Up of the Property. If necessary to
obtain possession as provided for above,~Lender may, without exposure to
liability from Borrower or other persons, invoke any and all legal remedies to
dispossess Borrower, including, without limitatic:y one or more actions for
forcible entry and detainer, trespass and restitution. Lénder shall not be deemed a
mortgagee in possession unless and until Lender enters infe actual possession of
the Property.

(i) Receiver. Secure the appointment of a receiver ot zeceivers, as a
matter of right for the Property whether such receivership be ‘1icident to a
proposed sale of such Property or otherwise, and without regard to the value of
the Property or the solvency of Borrower. Borrower hereby consents to the
appointment of such receiver or receivers, waives any and all defenses to such
appointment and agrees not to oppose any application therefor by Lender in
accordance with the Act, and Lender agrees to notify Borrower of said receiver
unless in the case of an emergency. The appointment of such receiver, trustee or
other appointee by virtue of any court order or Laws shall not impair or in any
manner prejudice the rights of Lender to receive payment of the rents and income
pursuant to the Lease Assignment.

G) Uniform Commercial Code Remedies. Exercise any and all rights
of a secured party with respect to the Personalty under the Uniform Commercial
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Code of the State and in conjunction with, in addition to or in substitution for,
those rights and remedies:

(1) take possession of, assemble and collect the Personalty or
render it unusable by Borrower; and

(i)  require Borrower to assemble the Personalty and make it
available at any place Lender may designate so as to allow Lender to take
possession of or dispose of the Personalty.

Written notice mailed to Borrower, as provided herein, 15 days prior to the
Adate of public sale of the Personalty or prior to the date after which private sale of
the Personalty will be made, shall constitute reasonable notice. Any sale made
purisvant to the provisions of this Paragraph 8.2(g) shall be deemed to have been a
public-‘scle conducted in a commercially reasonable manner, if held
contempcraaeously with the sale of the Property as provided in Paragraph 8.2(j)
of this Mortgage. In the event of a foreclosure sale, whether made by Lender
under the terms rereof, or under judgment of a court, the Personalty and the other
parts of the Property may, at the option of Lender, be sold in parts or as a whole.
It shall not be necessary that Lender take possession of the Personalty prior to the
time that any sale pursuant.o'the provisions of this Paragraph 8.2(g) is conducted
and it shall not be necessary that the Personalty be present at the location of such
sale.

BORROWER HEREBY “ AUTHORIZES LENDER TO FILE
FINANCING STATEMENTS WITECUT BORROWER'S SIGNATURE
COVERING THE PERSONALTY, WITH ALL APPROPRIATE FILING
OFFICES. A CARBON, PHOTOGRAPHIC (R OTHER REPRODUCTION OF
THIS MORTGAGE OR ANY FINANCING STATEMENT RELATING TO
THIS MORTGAGE SHALL BE SUFFICIENT ~AS A FINANCING
STATEMENT. THIS MORTGAGE IS EFFECTIVE~ AND SHALL BE
EFFECTIVE AS A FINANCING STATEMENT FILED -AS A FIXTURE
FILING WITH RESPECT TO ALL GOODS WHICH ARE.OR ARE TO
BECOME FIXTURES INCLUDED WITHIN THE PROPERTY AND IS TO BE
FILED FOR RECORD IN THE REAL ESTATE RECORDS OF THE
LOCATION IN THE STATE WHERE THE PROPERTY IS SITUATED. THE
MAILING ADDRESS OF LENDER AND THE ADDRESS OF BORROWER
FROM WHICH INFORMATION CONCERNING THE SECURITY INTEREST
MAY BE OBTAINED, ARE SET FORTH ON THE COVER SHEET HEREOF.

(k) Judicial Actions. Commence and maintain an action or actions in
any court of competent jurisdiction to foreclose this Mortgage pursuant to the
Laws of the State or to obtain specific enforcement of the covenants of Borrower
hereunder. Borrower agrees that such covenants shall be specifically enforceable
by injunction or any other appropriate equitable remedy.
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() Subrogation. Have and exercise all rights and remedies of any
person, entity or body politic to whom Lender renders payment or performance in
connection with the exercise of its rights and remedies under the Loan
Documents, including, without limitation, any rights or remedies under any
mechanic's or vendor's lien or liens, superior titles, mortgages, deeds of trust liens
encumbrances, rights, equities and charges of all kinds heretofore or hereafter
existing on the Property to the extent that the same are paid or discharged from
the proceeds of the Note whether or not released of record.

(m)  Sale. Sell the Property in accordance with Laws.

(n)  Other. Take such other actions or commence such other
rrozeedings as Lender deems necessary or advisable to protect its interest in the
Propeity and its ability to collect the Secured Debt as are available under Laws.

Any sums alvanced by Lender under this Paragraph 8.2 shall bear interest at the
lesser of (i) the Defaplt Rate specified in the Note or (i) the maximum nonusurious
interest rate permitted by applicable law, and shall be payable by Borrower on demand.
Such sums together with such 1aterest shall constitute a part of the Secured Debt.

All sums realized by Lendey under this Paragraph 8.2, less all costs and expenses
incurred by Lender under this Paragraph 8.2, including, without limitation, reasonable
attorneys' fees and disbursements, propzerty' management fees, costs of title commitments,
inspections, environmental site assessmenis and testing, engineering reports, alterations,
renovations, repairs and replacements made o1 authorized by Lender and all expenses
incident to Lender taking possession of the Prope:ty, and such sums as Lender deems
appropriate as a reserve to meet future expenses o’ tiie Property, shall be applied to the
Secured Debt in such order as Lender shall determine. Thereafter, any balance shall be

paid to the person or persons legally entitled thereto.

8.3 Holding Over. Should Borrower, after Lender has obtained title to the
Property, continue in possession of any part of the Propeity, either lawfully or
unlawfully, Borrower shall be a tenant from day to day, terminable it the will of either
Borrower or Lender, at a reasonable rental per diem, such rental to be 4uz and payable
daily to Lender.

8.4  General Provisions.

(a)  Multiple Sales. Several sales may be made pursuant to Paragraph
8.2 without exhausting Lender's right to such remedy for any unsatisfied part of
the Secured Debt and without exhausting the power to exercise such remedy for
any other part of the Secured Debt, whether matured at the time or subsequently
maturing. If a part of the Property is sold pursuant to Paragraph 8.2, and the
proceeds thereof do not fully pay and satisfy the Secured Debt, such sale, if so
made, shall not in any manner affect the unpaid and unsatisfied part of the
Secured Debt, but as to such unpaid and unsatisfied part, the Loan Documents
shall remain in full force and effect as though no such sale had been made.
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(b)  Cumulative Remedies. All of the rights, remedies and options set
forth in Paragraph 8.2 or otherwise available at law or in equity, are cumulative
and may be exercised without regard to the adequacy of or exclusion of any other
right, remedy, option or security held by Lender.

(c)  Right to Purchase. At any sale of the Property pursuant to
Paragraph 8.2, Lender shall have the right to purchase the Property being sold,
and in such case the right to credit against the amount of the bid made therefor (to
the extent necessary) all or any of the Secured Debt then due.

(d)  Right to Terminate Proceedings. Lender may, in its sole unfettered
discretion, at any time before conclusion of any proceeding or other action
lirought in connection with its exercise of the remedies provided for in Paragraph
8.2, terminate, without prejudice to Lender, such proceedings or actions.

(e ' No Waiver or Release. Lender may resort to any remedies and the
security given by the Loan Documents in whole or in part, and in such portions
and in such ord<r.as may seem best to Lender in its sole unfettered discretion, and
any such action shull not in any way be considered as a waiver of any of the
rights, benefits or remedies evidenced by the Loan Documents. The failure of
Lender to exercise any right, remedy or option provided for in the Loan
Documents shall not be deemed to be a waiver of any of the covenants or
obligations secured by the Loar: Dccuments. No sale of all or any of the Property,
no forbearance on the part of Lencer and no extension of the time for the payment
of the whole or any part of the Secirzd Debt or any other indulgence given by
Lender to Borrower or any other person o1 2ntity, shall operate to release or in any
manner affect Lender's interest in the Property, or the liability of Borrower to pay
the Secured Debt, except to the extent that suck liability shall be reduced by
proceeds of sale of all or any of the Property recered by Lender.

1) Waivers and Agreements Regarding Ren.edies. To the full extent
Borrower may do so and with respect to Lender's exercise of its remedies
hereunder, Borrower hereby:

(1) agrees that Borrower will not at any time insistupon, plead,
claim or take the benefit or advantage of any Laws now or Lerzafter in
force providing for any stay or extension, and waives and releases all stays
of execution, extension and notice of election to mature or declare due the
whole of the Secured Debt;

(i)  waives all rights to marshalling of the assets of Borrower,
Borrower's partners, members and shareholders, and others with interests
in Borrower, including the Property, or to a sale in inverse order of
alienation in the event of foreclosure of the interests hereby created, and
agrees not to assert any right under any Laws pertaining to the marshalling
of assets, the sale in inverse order of alienation, the exemption of
homestead, the administration of estates of decedents, or other matters
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whatsoever to defeat, reduce or affect the right of Lender under the terms
of the Loan Documents to sale of the Property for the collection of the
Secured Debt without any prior or different resort for collection, or the
right of Lender to the payment of the Secured Debt out of the proceeds of
sale of the Property in preference to every other claimant whatsoever;

(i) waives any right to bring or utilize any defense,
counterclaim except for a mandatory counterclaim or setoff, other than
one in good faith which denies the existence or sufficiency of the facts
upon which the foreclosure action is grounded or which is based on
Lender's wrongful actions. If any defense, counterclaim or setoff (other
than one permitted by the preceding sentence) is timely raised in such
foreclosure action, such defense, counterclaim or setoff shall be dismissed.
If such defense, counterclaim or setoff is based on a claim which could be
tricd in an action for money damages, the foregoing waiver shall not bar a
sepacate action for such damages (unless such claim is required by Laws
or applicable rules of procedure to be pleaded in or consolidated with the
action 1itiated by Lender) but such separate action shall not thereafter be
consolidated with Lender's foreclosure action. The bringing of such
separate action fcr money damages shall not be deemed to afford any
grounds for staying Leider's foreclosure action;

(iv)  waives aid telinquishes any and all rights and remedies
which Borrower may have 0r o able to assert by reason of the provisions
of any Laws pertaining to the iign*s and remedies of sureties; and

(v)  waives any and all rizlis to compel partition of all or any
part of the Property.

(g)  Waiver of Jury Trial. Borrower and-Lcicer hereby waive trial by
jury in any action, proceeding or counterclaim brougn. bv either of the parties
hereto against the other, on or in respect of any matter wha:soever arising out of,
or in any way connected with, this Mortgage or any of the oth¢r Loan Documents,
or the relationship of Borrower and Lender hereunder or thereunder.

(h)  Lender's Discretion. Unless specifically stated otherwise. Lender
may exercise its options and remedies under any of the Loan Documents in its
sole unfettered discretion.

(i) Sales. In the event of the sale or other disposition of the Property
pursuant to Paragraph 8.2 and the execution of a deed or other conveyance
pursuant thereto, the recitals therein of facts (such as default, the giving of notice
of default and notice of sale, demand that such sale should be made,
postponement of sale, terms of sale, sale, purchase, payment of purchase price and
other facts affecting the regularity or validity of such sale or disposition) shall be
conclusive proof of the truth of such facts. Any such deed or conveyance shall be
conclusive against all persons as to such facts recited therein.
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The acknowledgment of the receipt of the purchase money, contained in any deed
or conveyance executed as aforesaid, shall be sufficient to discharge the grantee of all
obligations to see to the proper application of the consideration therefor as herein
provided. The purchaser at any trustee's or foreclosure sale hereunder may disaffirm any
easement granted or rental agreement or Lease made in violation of any provision of the
Loan Documents, and may take immediate possession of the Property free from, and
despite the terms of, such grant of easement, rental agreement or Lease.

9. POSSESSION AND DEFEASANCE.

9.]  Possession. Until the occurrence of an Event of Default and except as
otherwise expressly provided to the contrary in any of the Loan Documents, Borrower
shall refain.full possession of the Property with full right to use the Property and to
collect thé rents, issues and profits therefrom, subject, however, to all of the terms and
provisions of'ths'Loan Documents.

9.2 Defeascnce. If the Secured Debt is paid in full and if all of the covenants,
warranties, conditions, vadertakings and agreements made in the Loan Documents are
kept and performed, then, in that event only, all rights under the Loan Documents shall
terminate and the Property shzll become wholly clear of the liens, grants, security
interests, conveyances and assignrasnts evidenced hereby, and Lender shall release or
cause to be released, such liens, grants. assignments, conveyances and security interests
in due form at Borrower's cost, and thi¢ Mortgage shall be void.

To the extent permitted by Laws such-an instrument may describe the grantee as
"the person or persons legally entitled therets.” Lender shall not have any duty to
determine the rights of persons claiming to be righiful grantees of any of the Property.
When the Property has been fully released, such reledse shall operate as a reassignment
of all future rents, issues and profits of the Property to ihe person or persons legally
entitled thereto, unless such release expressly provides to the Corirary.

Notwithstanding the foregoing, Borrower's obligation ‘nder Paragraph 4.6(c)
(environmental indemnity) shall not terminate and shall survive the discharge of the Loan
Documents, whether through full payment of the Secured Debt, foreclosure, deed in lieu
of foreclosure or otherwise, for the benefit of Lender and its successois and assigns,
including without limitation, any purchaser at a foreclosure sale.

10. GENERAL.

10.1  Lender's Right to Waive, Consent or Release. Lender may at any time and
from time to time, in writing: (a) waive compliance by Borrower with any covenant
herein made by Borrower to the extent and in the manner specified in such writing; (b)
consent to Borrower doing any act which Borrower is prohibited hereunder from doing,
or consent to Borrower's failing to do any act which Borrower is required hereunder to
do, to the extent and in the manner specified in such writing; or (c) release any part of the
Property, or any interest therein from this Mortgage and the lien of the Loan Documents.
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No such act shall in any way impair the rights hereunder of Lender except to the extent
specifically agreed to by Lender in such writing.

10.2  No Impairment. The interests and rights of Lender under the Loan
Documents shall not be impaired by any indulgence, including, without limitation: (a)
any renewal, extension or modification which Lender may grant with respect to any of
the Secured Debt; (b) any surrender, compromise, release, such as a Partial Release under
Section 10.18 hereof, renewal, extension, exchange or substitution which Lender may
grant in respect of the Property or any interest therein; or (c) any release or indulgence
granted to any maker, endorser, guarantor, indemnitor or surety of any of the Secured
Debt

10.2  Amendments. The Loan Documents may not be waived, changed or
discharged orally, but only by an agreement in writing and signed by Lender, and any
oral waiver, ‘ctiange or discharge of any provision of the Loan Documents shall be
without authority aid of no force and effect. Any waiver, change or discharge shall be
effective only in the snecific instances and for the purposes for which given and to the
extent therein specified:

104 No Usury. Ay provision contained in any of the Loan Documents
notwithstanding, Lender shall nct bz 2ntitled to receive or collect, nor shall Borrower be
obligated to pay interest on any of the Secured Debt in excess of the maximum rate of
interest permitted by Laws, and if any provisions of the Loan Documents shall ever be
construed or held to permit the collection or. to require the payment of any amount of
interest in excess of that permitted by such “.2ws, the provisions of this Paragraph 10.4
shall control unless contrary or inconsistent witli.uny provisions of the Note, in which
case the provisions of the Note shall control. Bor:gwer and Lender intend to conform
strictly to the usury Laws now in force, and the Loan (Documents evidencing or relating
to any of the Secured Debt shall be held subject to moditication to conform to said Laws
as now or hereafter construed.

10.5 Notices. Any notice, request, demand or other conimiunication required or
permitted under the Loan Documents (unless otherwise expressly provided therein) shall
be given in writing by delivering the same in person to the intended-adiressee (with
signed confirmation of receipt if available and, if not available, such notice ' will also be
sent via overnight courier service), by overnight courier service with guaranteed next day
delivery or by certified United States Mail postage prepaid sent to the intended addressee
at the applicable Notice Address or to such different address as either Borrower or Lender
shall have designated by written notice to the other sent in accordance herewith. Such
notices shall be deemed given when received or, if earlier, in the case of delivery by
courier service with guaranteed next day delivery, the next day or the day designated for
delivery, or in the case of delivery by certified United States Mail, 2 days after deposit
therein. No notice to or demand on Borrower in any case shall of itself entitle Borrower
to any other or further notice or demand in similar or other circumstances.

10.6  Successors and Assigns. The terms, provisions, covenants and conditions
hereof shall be binding upon Borrower, and any permitted successors and assigns of
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Borrower, and shall inure to the benefit of Lender and its successors, substitutes and
assigns, and shall constitute covenants running with the Land. All references in this
Mortgage to Borrower or Lender shall be deemed to include all such successors,
substitutes and assigns.

If in contravention of the provisions of this Mortgage or otherwise, ownership of
the Property or any portion thereof becomes vested in a person other than Borrower,
Lender may, without notice to Borrower, whether or not Lender has given written
consent to such change in ownership, deal with such successor or successors in interest
with reference to the Loan Documents and the Secured Debt in the same manner as with
Borrower, without in any way vitiating or discharging Lender's remedies or Borrower's
liability under the Loan Documents or on the Secured Debt.

16.7/ ~Severability. A determination that any provision of the Loan Documents
is unenforceab)z or invalid shall not affect the enforceability or validity of any other
provision, and any_determination that the application of any provision of the Loan
Documents to any person or circumstances is illegal or unenforceable shall not affect the
enforceability or validity of such provision as it may apply to any other persons or
circumstances.

10.8 Gender and Conttruciion. Within this Mortgage, words of any gender
shall be held and construed to include any other gender, and words in the singular number
shall be held and construed to include the plural, unless the context otherwise requires.
References in this Mortgage to "herein", "heceunder” or "hereby" shall refer to this entire
Mortgage, unless the context otherwise requizes:;\When the phrase "in its sole unfettered
discretion" is used in the Loan Documents with‘r¢spect to Lender, it shall permit Lender
to evaluate such criteria (without allowance “for reasonableness) as it chooses in
approving or disapproving the requested or pending action.

10.9 Joint and Several Liability. If Borrower is <oriposed of more than one
party, the obligations, covenants, agreements, representations and wvarranties contained in
the Loan Documents, as well as the obligations arising thereunder, ars-end shall be joint
and several as to each such party.

10.10 Modifications. References to any of the Loan Documents in tnis Mortgage
shall include all amendments, modifications, extensions and renewals thereof.

10.11 Governing Law. This Mortgage shall be construed according to and
governed by the laws of the State.

10.12 Captions. All paragraph and subparagraph captions are for convenience
of reference only and shall not affect the construction of any provision herein.

10.13 Nonrecourse. Borrower shall be liable upon the indebtedness evidenced
by the Note, for all sums to accrue or to become payable thereon and for performance of
all covenants contained in the Note or in any of the other Loan Documents, to the extent,
but only to the extent, of Lender's security for the same, including, without limitation, all
properties, rights, estates and interests covered by this Mortgage and the other Loan
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Documents. No attachment, execution or other writ or process shall be sought, issued or
levied upon any assets, properties or funds of Borrower other than the properties, rights,
estates and interests described in this Mortgage and the other Loan Documents. In the
event of foreclosure of such liens, mortgages or security interests, by private power of
sale or otherwise, no judgment for any deficiency upon such indebtedness, sums and
amounts shall be sought or obtained by Lender against Borrower. Subject to the
foregoing, nothing herein contained shall be construed to prevent Lender from exercising
and enforcing any other remedy relating to the Property allowed at law or in equity or by
any statute or by the terms of any of the Loan Documents.

Notwithstanding the foregoing, Borrower shall be personally liable to Lender for:

(@)  any damages, losses, liabilities, costs or expenses (including,
without. limitation, attorneys' fees) incurred by Lender due to any of the
followinig:- (1) any security deposits of tenants of the Property (not previously
applied tc'rimedy tenant defaults) which have not been paid over to Lender; (ii)
any rents prepzid by any tenant of the Property more than one (1) month in
advance; (iil) ary insurance proceeds or condemnation awards received by
Borrower and not ajplizd according to the terms of this Mortgage; (iv) accepting
Lease termination payrients other than as expressly provided in such Lease in the
ordinary course of Borrawer's business without Lender’s prior written consent
and direction as to use; (v) repairs to the Property resulting from a casualty not
reimbursed by insurance, to th: extent insurance coverage for such repairs was
required by the Loan Documents; (vi) fraud, material misrepresentation or bad
faith on the part of Borrower; (vii) at.y-¢vent or circumstance for which Borrower
is obligated to indemnify Lender under the provisions of this Mortgage respecting
Hazardous Substances, Contamination or.Cican-Up; (viii) waste of the Property
by Borrower; (ix) Borrower's failure to pay rcal cstate taxes other assessments
against the Property; (x) Borrower's failure to compiy with the Americans with
Disabilities Act of 1990, as amended; or (xi) failurz of the Property located at
1627 West 20" Street, Los Angeles, Los Angeles County;-California to be one
hundred percent leased to tenants under lease(s) with at least-three year initial
terms and at average annual rental(s) of at least $9.15 per sauars foot of net
rentable area and otherwise pursuant to the terms of the Loan Docurients; and

(b))  all rents, issues and profits from the Property collected by
Borrower after an Event of Default has occurred and is continuing or after an
event or circumstance has occurred and is continuing which with the passage of
time or the giving of notice, or both, would constitute an Event of Default, unless
such rents, issues and profits are applied to the normal operating expenses of the
Property or to the Secured Debt.

Lender shall not be limited in any way in enforcing the personal liability and
obligations of Borrower under the Loan Documents against Borrower, nor shall Lender
be limited in any way in enforcing the personal liability and obligations of any guarantor
or indemnitor in accordance with the terms of the instruments creating such liabilities and
obligations. The personal liability and obligations of Borrower under the Loan
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Documents shall survive the discharge of this Mortgage, whether through full payment of
the Note, foreclosure, deed in lieu of foreclosure or otherwise.

10.14 Sale, Assignment or Conversion of Secured Debt. Borrower hereby agrees
that Lender may (i) sell all or any portion of the Secured Debt or securitize all or a
portion of the Secured Debt in one or more transactions through the issuance of pass-
through certificates or other securities evidencing ownership of a portion of the Secured
Debt or beneficial interest therein, in one or more rated or unrated public or private
transactions; (ii) assign servicing rights with respect to the Secured Debt; or (iii) convert
the Note and this Mortgage to registered form (each such transaction as described in the
precading clauses (i), (i) and (iii) being referred to as a "Covered Transaction"), without
the consent of or notice to Borrower. Borrower hereby agrees that, if requested, it will, at
Lender's_ exxnense, reasonably cooperate with Lender and use its best efforts to facilitate
the consuimmation of a Covered Transaction, including, without limitation, by: (a)
delivering estepyels, opinions, tax certificates or any other documents, each in form and
substance reasorably acceptable to Lender or any rating agency; (b) providing such
additional informatior-as may reasonably be required by Lender, or granting reasonable
access to Lender in order to obtain such information, including, without limitation,
updated environmental information and appraisals; and (c) appointing as its agent a
registrar and transfer agent, (which agent shall maintain, subject to such reasonable
regulations as such agent shall provide, such books and records as may be necessary for
the registration and transfer of the Mote and this Mortgage, all in a manner acceptable to
Lender in its sole unfettered discretion. Borrower hereby agrees that Lender may forward
to each potential purchaser, transferee, assiguee, service, trustee, participant or investor in
any Covered Transaction, or to any rating agsnzy, all documents and information which
Lender now has or may hereafter acquire relaung to the Secured Debt, the Property,
Borrower or any guarantor or indemnitor of the Secured Debt that has been furnished by
Borrower or any other party in connection with the Secured Debt, as Lender may, in its
sole unfettered discretion, determine is necessary or desiratie.

10.15 Acknowledgment of Receipt. Borrower hereby zcknowledges receipt,
without charge, of a true and complete copy of this Mortgage.

10.16 Time of the Essence. Time is of the essence of each and <very payment
and/or performance obligation of Borrower and the Guarantor under this Mortgage or any
of the other Loan Documents.

10.17 Exhibits. The following are the Exhibits referred to in this Mortgage,
which are hereby incorporated by reference herein:

Exhibit A - Property Description

10.18 Partial Releases. For purposes of this Section, each property securing the
Loan is collectively designated the “Parcels.” Lender will allow for Parcels to be
released from this Mortgage provided (i) the Loan is not in default, (i) Borrower pays to
Lender that portion of then unamortized loan balance attributable to such Parcel plus any
and all applicable prepayment penalties (collectively, the "Release Fees"), (iii) the loan-
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to-value ratio after said partial release, based on Lender’s internal underwriting, does not
exceed 65%, and (iv) the combined annual debt service coverage after said partial release
is not less than 1.30:1.00, as reasonably determined by Lender. At the time of each
release, Borrower shall also pay a processing fee to Lender in the amount of $3,000.00,
plus all costs and expenses incurred by Lender in connection with the partial release
(including, without limitation, Lender’s reasonable attomeys’ fees).

A Parcel may be released without payment of the Release Fees or a partial
payment of Release Fees so long as the loan-to-value of the remaining Parcels is no
greater than 65% and the debt service coverage of the remaining Parcels is no less than
1.30:2.00, as solely determined by Lender.

10.19 Substitution of Collateral. Subject to Lender's approval and provided the
Loan is rot/in default, Borrower shall have the right to substitute collateral (the
"Substitute Collateral") during the term of the Loan without any prepayment premium or
transfer fee, prcvided (i) Borrower submits to Lender and Lender approves said
Substitute Collateral and (ii) said Substitute Collateral is of equal or greater quality and
value as determined by-Lender based on Lender’s underwriting parameters. Upon receipt
of Borrower's notice that it so desires to substitute collateral and upon receipt of all
necessary information regarding the Substitute Collateral Lender may require
("Borrower's Notice"), Lender shall'have 90 days to approve or disapprove the Substitute
Collateral. Notwithstanding the foiegoing, Lender shall provide Borrower a preliminary
determination of whether the Substitute Collateral is acceptable to Lender in its sole
discretion within 30 days of receiving Barrower's Notice. In making its determination
whether to accept the Substitute Collateral, ‘Rorrower shall, at its own expense, submit
any and all information Lender requests regarding the Substitute Collateral, including,
but not limited to, an appraisal, an environmental’iispection report, rent roll, property
condition assessment, leases and all other relevant in‘ormation. Whether to accept the
Substitute Collateral shall be subject to Lender’s reascuzvle approval based upon its
internal due diligence; however, Lender shall in good feith-consider the Substitute
Collateral and give notice of its decision to Borrower in a timely manner. In the event of
Lender approves the Substitute Collateral, Borrower shall pay Lender-an administrative
fee of $5,000 for each Substitute Collateral and shall pay all of Lender’s out of pocket
expenses associated with such substitution.

If the Substitute Property produces less than the required loan to value ratio and
combined annual debt service coverage, Borrower shall have the option of paying down
the indebtedness, with prepayment premium applicable to the sum paid down, in an
amount determined by Lender.

10.20 Confidentiality. Notwithstanding anything contained in this
Agreement to the contrary, Lender and Borrower have agreed that Lender and all other
persons in the receipt of information concerning Borrower and the operation of the
Property which are subject to the Loan, in the event that any such material is clearly
marked "Confidential" and is not otherwise available from third parties or previously
known to Lender, shall take all steps reasonable and necessary to preserve and protect the
confidentiality of such information, save and except as to such disclosures to third parties
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as may be necessary to effect the sale of the Loan in the secondary markets; provided that
any recipient of such information shall not thereafter disclose such information to any
person or entity, except in accordance with the sale of the Loan in the secondary markets
and/or with a validly issued subpoena or order issued by a court of competent
jurisdiction, provided, however that upon receipt of a subpoena, order, or motion for the
same, the receiving party shall cooperate to the fullest extent practicable with any
reasonable efforts undertaken by Borrower to prevent the disclosure of the affected
information.

10.21 Collateral Protection Act. The following notice is being provided to
Borrower pursuant to the Collateral Protection Act (815 ILCS 180/1 et seq.) to allow
Lender *e place collateral protection insurance:

Urless Borrower provides Lender with evidence of the insurance required by this
Mortgage, Lenusr may purchase insurance at Borrower’s expense to protect Lender’s
interest in the Premises or any other collateral for the indebtedness secured hereby. This
insurance may, but reed not, protect Borrower’s interests. The coverage Lender
purchases may not pay-any claim that Borrower makes or any claim that is made against
Borrower in connection with the Premises or any other collateral for the indebtedness
secured hereby. Borrower may Iater cancel, any insurance purchased by Lender, but only
after providing Lender with evidercs that Borrower has obtained insurance as required
under by this Mortgage or any other Credit Instrument. If Lender purchases insurance for
the Premises or any other collateral fo' the indebtedness secured hereby, Borrower shall
be responsible for the costs of that insurance, including interest in any other charges that
Lender may lawfully impose in connection  with the placement of the insurance. The
costs of the insurance may be added to the indebtedness secured hereby. The costs of the
insurance may be ore than the cost of insurance that Botrower may be able to obtain on
its own.

The remainder of this page is intentionally left biazk.
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IN WITNESS WHEREOF, this Mortgage has been executed and delivered as of the date
first above written.

BORROWER:

NORTHBROOK PROPERTIES, INC.,
an Illinois Corporation

William R. Lewellen, Jr., Pgsident
STATE OF ILLINQIS

; §S:
COUNTY OF A/

Before me, a Notary-Public in and for said state, personally appeared William R.
Lewellen, Jr., the President~o{ Northbrook Properties, Inc., an Illinois corporation, who
acknowledged that he did execute tae foregoing instrument for and on behalf of said corporation.

IN WITNESS WHEREOF, 1 liave hereunder subscribed my name and affixed my

notarial seal on this Z/2> day of February, 2006.
<7 ( Q/ L

~— A A A —— Nota:v-Public

OFFICIAL SEAL 3

‘ K THOMAS STEVENS ‘

NOTARY PUBLIC . STATE OF ILLINOIS
MY COMMISSION EXPIRES:08/29109

P

VWA AAAARAAAAR DS o

Northbrook (Illinois) - Mortgage (4) - Northbrook - IL 40




- 0606643302 Page: 41 of 42

UNOFFICIAL COPY

EXHIBIT A
PROPERTY DESCRIPTION

)
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LOTS 31, 32 AND 33, BOTH INCLUSIVE, IN NORTHGATE INDUSTRIAL CENTER, BEING A
SUBDIVISION IN PART OF SECTIONS 2 AND SECTION 3, TOWNSHIP 42 NORTH, RANGE 11,
EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED
FEBRUARY 16, 1978 AS DOCUMENT 24329400, IN COOK COUNTY, ILLINOIS.
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