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FIRST MORTGAGE, FINANCING STATEMENT
AND SECURITY AGREEMENT
(WITH ASSIGNMENT OF RENTS AND FIXTURE FILING)

THIS FIRST MORTGAGE, FINANCING STATEMENT AND SECURITY
AGREEMENT (WITH ASSIGNMENT OF RENTS AND FIXTURE FILING) (this
“Mortgage™) is made as of May 24, 2006, by TIDES AT LAKESHORE EAST LLC, a Delaware
limited liability company, whose address is c/o Magellan Development, One West Superior,
Suite 200, Chicago, Illinois 60610, Attn: David Carlins, as mortgagor (“Borrower”), in favor of
PACIFIC LIFE INSURANCE COMPANY, a Nebraska corporation, with its principal place of

business at 700 Newport Center Drive, Newport Beach, California 92660, as mortgagee
(“Lender™).

WITNESSETH

WHEREAS, for vaiuc received, pursuant to the terms of the Loan Agreement of even
date (“Loan Agreement”) betwveen-Borrower and Lender, Borrower has executed and delivered
to Lender that certain Secured Fromizsory Note of even date payable to Lender in the principal
amount of up to One Hundred Twenty Million and 00/100 Dellars ($120,000,000.00) (together
with any and all extensions, substitut.ous, replacements, rearrangements, modifications, and/or
renewals thereof, collectively, the “Note™}; #ad Borrower shall execute and deliver this Mortgage
to Lender as security for the payment of the Notz;

NOW, THEREFORE, in consideration of the “.oan Agreement and the Note, and in order
to secure repayment of (i) all Indebtedness (as detiied herein), and (ii) the performance and
observance by Borrower of all covenants, conditions; and agreements in this Mortgage,
Borrower irrevocably gives, grants, bargains, sells, transiers, ascigns, mortgages, warrants, and
conveys to Lender, its successors and assigns, together with al! right, title and interest, including
the right of use or occupancy, which Borrower may now have or iereafier acquire in and to the
following described property (the property described in subsections (A) - (R) below is refetred to
as “Secured Property”) :

A. The real property (“Land”) located in Chicago, Illinois, describes in the attached
Exhibit A which is incorporated into this Mortgage by this reference, and all miierals, oil, gas
and other hydrocarbon substances on the Land, and all development rights, air ‘1gats, water,
water rights, water stock, parking, parking rights and general intangibles relating to the-Uand;

B. All present and future structures, buildings, improvements, appurtenances and
fixtures (including goods that are or are to become fixtures) of any kind on the Land, including
all apparatus, equipment and appliances of Borrower used in connection with the operation or
occupancy of the Land, ot in any development of the Land, including, but not limited to, heating,
air conditioning, sprinkler and other fire control systems, and facilities used to provide gas,
water, electricity or other utility services, refrigeration, ventilation, laundry, dryir}g, dishwashing,
garbage disposal, recreation or other services on the Land, and all window coverings, drapes and
rods, carpeting and floor coverings, it being intended and agreed that all such items are part of
the Land conveyed by this Mortgage, whether or not attached or affixed to the Land and as more

particularly described in the Loan Agreement (collectively the “Improvements™);

1
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C. All appurtenances of the Land and Improvements and all rights of Borrower in

and to any streets, roads or public places, easements or rights of way, or parking rights, relating
to the Land and Improvements;

D. All of the rents, security deposits, issues, profits, royalties, income, eamnings,
revenues, proceeds (due or to become due) and all other benefits of the Land or Improvements,
and all rights of Borrower under all present and future leases affecting the Land or Improvements
including any security deposits (collectively the “Property Income”);

E. All rights of Borrower in and to proceeds, including insurance proceeds, and
claims arising on account of any damage to or taking of the Land or Improvements and all causes
of action and-recoveries for any loss or diminution in value of the Land or Improvements;

All of tr¢ Secured Property described above in subsections (A)-(E) is collectively
referred to as the “F ezl Property Collateral.”

Borrower also grezis to Lender a security interest in and to all of Borrower’s present and
future estate, right, title and ‘nf2rast in and to the following (to the extent assignable):

F. All existing and fature goods, equipment and personal property, including any
and all fixtures, that are now or in the future owned by Borrower or in which Borrower has an
interest, and used in the operation or oecroancy of the Land and/or the Improvements or in any
development of the Land and/or the Improvemcits but that are not effectively made real property
under this Mortgage, including, all appliancee,. g2s, electric, water or other utility meters, pipes,
wiring circuits, and any other apparatus for the-generation or transmission of gas, water and
electricity, furniture and furnishings, building service equipment and building materials,
supplies, inventory and equipment; and the proceeds thereof, including any insurance proceeds;
and all warranties and equipment guarantees relating theieto;

G. All general intangibles and all rights to the paymentof money, accounts, accounts
receivable, reserves, deferred payments, refunds, costs savings, payrients and deposits, whether
now or later to be received from third parties, or deposited by Borrower with third parties,
relating to the construction, development, use, Sale (as defined herein); operation, management
or enjoyment of the Land, or to any business or Improvement thereon, ir.clrding any rights to
payment of money, accounts receivable, reserves, deferred payments, refun4s; ‘cost savings,
payments and deposits of any kind due to Borrower from any Governmenta! Authority (as
defined in the Loan Agreement), all governmental permits relating to construction ax the Land,
all names under or by which the Land or any of the Improvements may at any time be operated
or known and all rights to carry on business under any such names or any variant thereof, and all
trademarks and good will in any way relating to the Land and/or the Improvements, all
management agreements, service contracts or other contracts or agreements relating in any
marmer to the Land and/or the lmprovements or any part thereof, and all warrantics relating
thereto, covering or arising in respect of or in connection with the Land and/or the Improvements
or any part thereof, and the proceeds, including insurance proceeds, of all of the foregoing;

H. All water stock relating to the Land and/or the Improvements and all procc?eds,
including insurance proceeds, thereof; and all shares of stock or other evidence of ownership of

CHI2_632474.7 2
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any part of the Secured Property that is owned by Borrower in common with others, and all
documents of membership in any owners’ or members’ association or similar group having

responsibility for managing or operating any part of the Land and/or the Improvements, and the
proceeds, including insurance proceeds, thereof,

L All plans and specifications prepared for construction of Improvements on the
Land and all studies, data, and drawings related thereto, and all contracts and agreements of
Borrower relating to the aforesaid plans and specifications or to the aforesaid studies, data, and
drawings or to the construction of Improvements on the Land, and the proceeds, including
insurance proceeds, of all of the foregoing;

J. All permits, applications, licenses, and contracts to operate, improve, use,
develop, subdivide, sell, study, survey or appraise the Land and/or the Improvements;

K. All use permits, rights under tentative, preliminary, or final maps, subdivision or
condominium applications, and all other zoning, regulatory, and use approvais and permits,
including extension, rziewal, and modification rights, relating to the construction, use,
development, Sale, operation, zpznagement, or enjoyment of any of the Real Property Collateral;

L. All Property Incorae, and any and all payments, funds or proceeds paid, or to be
paid, to Borrower under the terms orapy agreement by which Borrower has granted or grants an
option to purchase the Land and/or the lin2rovements, or under which Borrower agrees to sell or
transfer the Land and/or the Improvements, o1 any interest therein, and all funds held for the
benefit of the Real Property Collateral, or putzuznt to any document executed in connection with
this Mortgage;

M.  All environmental tests, studies and teports, current and future environmental
claims and rights of action, including tort claims and rigits of indemnity and contribution under
CERCLA against the prior owners of the Land, neighboring owners, tenants, consultants,
advisors and other third parties;

N. All damages, royalties and revenue of every kird, -nature and description
whatsoever that Borrower may be entitled to receive from any person ¢r entity owning or having
or hereafter acquiring a right to the oil, gas or mineral rights and reservations of the Land and/or
the Improvements;

0. All deposits made with or other security given to utility companies by Borrower
with respect to the Land and/or the Improvements or any part thereof, and all advance payments
of insurance premiums made by Borrower with respect thereto and all claims or demands with

respect to insurance;

P. All impounds of Borrower maintained with Lender, and each deposit account of
Borrower assigned to Lender pursuant to any agreement;

Q. All substitutions, renewals, improvements, attachments, accessions, additions and
replacements to any of the foregoing; and

CHI2_632474.7 3
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R. All collections, proceeds, Net Insurance Proceeds and Net Condemnation
Proceeds (both as defined herein) and products of any of the foregoing or claim respecting any
part thereof (pursuant to judgment, condemnation award or otherwise) and all documents,
instruments, general intangibles, goods, equipment, inventory, chattel paper, monies, accounts,
deposit accounts and other personal property that may arise from the sale or disposition of any of
the foregoing, all guaranties of and security for any of the foregoing, and all books and records,
including, all computer records, computer tapes and electronic and electromagnetic
representations and reproductions thereof, relating to any of the foregoing.

All of the Secured Property described above in subsections (F)-(R) is collectively referred
to as “Persoual Property Collateral.”

TO SECURE the following (collectively, “Secured Debt™).

1. Paynicnit.by Borrower of an indebtedness in the principal sum of up to One
Hundred Twenty Million znd 00/100 Dollars ($120,000,000.00), with interest thereon, according
to the terms of the Neic, and the payment, performance and discharge of each and every
obligation, covenant and agreernznt of Borrower contained in the Note (“Indebtedness™).

2. Payment by Borrower-of such additional sums with interest thereon as may
hereafter be loaned by Lender to Boriower when evidenced by a promissory note or notes
executed by Borrower and stating by its teins to be secured hereby.

3. Payment, performance and discharge of each and every obligation, covenant and
agreement of Borrower contained herein or in the-otiier Loan Documents (as defined herein).

4. Payment by Borrower of all real estate tux s and assessments levied against and
all insurance premiums relating to the Secured Property and 2!! disbursements made by Lender
for the payment of any such taxes and insurance premiums, and 2!i fees, expenses or advances in
connection with or relating to the Secured Property due hereunde.

5. Performance and discharge of each and every obligation, cavenant and agreement
of Borrower contained in any and all pledges, agreements, security agreements, supplemental
agreements or other instruments of security executed by Borrower as of even dutz, or at any time
subsequent to the date hereof, for the express purpose of further securing “a:y Indebtedness
hereby secured, or any part thereof, or any further advancements or further or additioral loans of
any sums hereafter made by Lender to Borrower during the continuance of this Meitgage and
expressly secured hereby, or for the purpose of supplementing or amending this Mortgage or any
instrument expressly secured hereby (2 through 5, collectively, the “Obligations” and
individually, “Obligation”).

The Loan Agreement, the Note, this Mortgage, the Assignment of Rents and Leases of
even date executed by Borrower in favor of Lender (“Assignment of Rents and Leases™), the
Deposit Account Security Agreement of even date herewith executed by Borrower in favor or
Lender, the Closing Certificate by Borrower of even date executed by Borrower in favor of
Lender, and all other documents, certificates and instruments executed by Borrower or any
Guarantor and securing or relating to the Obligations (excluding specifically the Environmental

CHI2_632474.7 4
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Indemnity (as defined in the Loan Agreement)) are referred to herein collectively as the “Loan
Documents” and individually as a “Loan Document”.

If Borrower shall pay unto Lender the Indebtedness, then this Mortgage and the estates
and interests hereby granted and created shall cease, terminate, and be null and void, and shall be
discharged of record at the expense of Borrower, which expense Borrower shall pay.

ARTICLET
COVENANTS OF BORROWER
To protect the security of this Mortgage, Borrower represents, warrants and agrees as
follows:
Section 1717 Secured Obligations. Borrower shall pay the Indebtedness and perform all

Obligations in accordance with the respective terms of the Loan Documents.

Section 1.2.  Iusuranze Policies.

(a)  Propeny Insurance. Borrower will, at its sole cost and expense,
keep (or cause to be kept) the Secured Property insured for the benefit of Borrower and Lender
as follows:

(i) after Completion (as defined in the Loan Agreement),
against risks of direct physical loss or-damage from the perils that are covered by the
Causes of Loss-Special Form available frorn time to time {including, without limitation,
terrorism, fire, lightning, windstorm, hail, weigh: of snow, ice or sleet, breakage of glass,
water damage, collapse, explosion, riot, civil comrnetion, vandalism, malicious mischief,
aircraft, vehicles and smoke), in an amount not less than the “full insurable value” thereof
(as defined herein), with a deductible amount not to exczed $25,000. All of the policies
evidencing the insurance required under this subsection~shall provide for (1) full
replacement cost coverage, (2) Ordinance or Law coverage (Comnparable to that provided
by Form CP 04 05 06 95 published by the Insurance Services Cfiice) in an amount not
less than $5,000,000, (3) a loss adjustment endorsement coordinating siuch coverage and
the insurance required under subsection (iv) below, and (4) an *“agreed amount”
endorsement or similar provision deleting or suspending all coinsurance provisions;

(i)  after Completion, against rent loss or business interruption
resulting from the occurrence of any of the perils covered by the insurance required in
subsection (i) above, in an amount necessary to cover actual rental losses sustained for a
period of at least twenty-four (24) months, and an extended period of indemnity of 365
days. All policies required under this subsection shall contain a loss adjustment
endorsement coordinating such coverage and the coverage required under subsection (iv)
below;

(iii)  against risks of direct physical loss or damage from flood if
the Land is located in an area identified by the Director of the cheljal Emergen_cy
Management Agency or any successor thereto as an area within a flood plain or flood nisk

CH12_632474.7 5
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zone, or having special flood hazards, and in which flood insurance has been made
available under the National Flood Insurance Act of 1968 or the Flood Disaster
Protection Act of 1973, as amended, modified, supplemented or replaced from time to
time, on such basis and in such amounts as shall be reasonably required by Lender, and
subject to the limits of the above described Acts:

(iv)  after Completion, against risks of direct physical loss or
damage, and business interruption resulting, from explosion or other breakdown of
objects contained in or on the Real Property Collateral as are covered in the Boiler and
Machinery Coverage Form and the endorsements available therefore (including each and
all of the following objects if contained in or on the Land or Improvements: fired
vesseis; electric stecam generators, pressure vessels, unfired vessels, refrigeration and air
conditioning vessels and piping, compressing and refrigerating units, auxiliary piping,
heating 2ad air conditioning units, boilers, machinery including, production machinery
and electrical panels, electric steam generators, boiler tanks, and similar apparatus), all on
such basis and in’'such amounts as shall be reasonably required by Lender. All such
coverage shall includs (A) a loss adjustment endorsement coordinating such coverage
and the insurance requiied under subsections (i} and (ii), and (B) Ordinance or Law
coverage comparable to thai provided by Form CP 04 05 06 95 published by the
Insurance Services Office;

(v)  agauusi risks of direct physical loss or damage during any
period of construction, restoration or replecement of the Improvements, or any substantial
portion thereof, including collapse and transit coverage and coverage for all of the perils
covered by the insurance required in subsection (1) above, written on a Completed Value
form and covering the actual costs of replaciug the completed Improvements or part
thereof being constructed, restored or replaced 1aciuding the value of work performed
and to be performed, and equipment, supplies and materials furnished or to be furnished
for purposes of completing such construction, restoratior er replacement. Such insurance
shall not contain any condition terminating coverage i the Improvements being
constructed, restored or replaced are occupied prior to corapleiion. Such policy shall
provide Ordinance or Law coverage comparable to that provided in Form CP 04 05 06 95
published by the Insurance Services Office;

(vi)  against risks of direct physical loss or damaze;-and business
interruption resulting, from earth movement including, earthquake, landsiid¢, mudslide,
subsidence or volcanic eruption (including sprinkler leakage resulting theretrom), in an
amount not less than $10,000,000. Such policy shall provide Ordinance or Law coverage
comparable to that provided in Form CP 04 05 06 95 published by the Insurance Services
Office; and

(vii} during the course of any construction or restoration of the
Improvements, the following insurance coverages in amounts reasonably satisfactory to
Lender will also be required: comprehensive public liability insurance (inc_:luding
coverage for elevators and escalators, if any) on an “occurrence basis™ agaipst clalms for
personal injury including bodily injury, death or property damage occurring on, in, or
about the Real Property Collateral and the adjoining streets, sidewalks and passageways,
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worker’s compensation insurance (including employer’s liability insurance, if requested
by Lender) for all employees of Borrower engaged on, or with respect to, the Secured
Property; and completed value builder’s risk insurance against “all risks of physical loss”
including collapse and transit coverage, during construction of the Improvements, in nonj
reporting form, covering the total value of work performed and equipment, supplies and
materials furnished. Said policy of insurance shall contain the “permission to occupy
upon completion of work or occupancy” endorsement.

(b)  Liability Insurance. Borrower shall, at its sole cost and expense,
procure and maintain owner’s and contractors’ policies of commercial general liability insurance
(including awomobile coverage) insuring against claims for bodily injury or property damage
arising out of thie ownership, maintenance, or use of the Secured Property, in standard form,
which insurance shall include blanket contractual liability coverage. Lender shall be added as an
additional insured oz all of the insurance required in this subsection, and such insurance shall
afford limits of liability i 2n amount not less than $25,000,000 in the aggregate.

(¢)~ Cther Insurance. Borrower shall procure and maintain such other
insurance or such additional-ariount of insurance as may be required under any lease or
agreement affecting the Secured Property and, at Lender’s reasonable request, will procure and
maintain such other insurance or such additional amounts of insurance, covering Borrower
and/or the Secured Property, as Lender shall from time to time require, in the exercise of its
reasonable business judgment in light of the commercial real estate practices existing at the time
the insurance is issued and in the place where the keal Property Collateral is located.

(d)  Form of Policy. All irsviance required under this Section 1.2 shall
be fully paid for and be nonassessable, and the poliziss therefore shall contain such other
provisions, endorsements and expiration dates, as Lende’-shall from time to time reasonably
request, and shall be in such form, content and amounts, ana be issued by such insurance
companies having an A.M. Best rating of “A-X" or better and doing business in the state where
the Land is located (“State™), all as are reasonably satisfactory & Lender, or as otherwise
provided and required by law. Without limiting the foregoing, each sachi policy shall contain a
waiver of subrogation to all claims against Borrower or Lender, and shail provide that the policy
shall not be canceled, amended or materially altered (including by reducfion) in the scope or
limits of coverage) without at least thirty (30) days prior written notice to Lender. 4!l policies of
insurance required by this Mortgage shall contain an endorsement or agreement ot the insurer
that any loss payable to Lender in accordance with the terms thereof shall not oz adversely
affected by any act or negligence of Borrower, which might otherwise result in the forfeiture of
such insurance. Further, no such policy shall contain an exclusion for suits or other proceedings
as between or among insured’s covered thereunder. All insurance required pursuant to
subsection (a) of this Section 1.2 shall contain a noncontributory standard mortgagee clause in
favor of Lender.

{e) Duplicate Originals or Certificates. Borrower shall deposit with
Lender duplicate original policies or other evidence of insurance Isgtisfac.tory to Lenc.ler
evidencing the insurance required under this Section 1.2 and any additional insurance Whlch
shall be taken out on the Secured Property by or on behalf of Borrower, together with a
certificate signed by Borrower or the insurance company issuing same to the effect that the

CHI2_ 6324747 7
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policies so delivered are true and accurate duplicates of the originals thereof. In addition.
Borrower will deliver to Lender: (i) receipts evidencing payment of all premiums thereon; and,
(i1} duplicate original renewal policies or a binder thereof with evidence reasonably satisfactory
to Lender of payment of all premiums thereon, at least thirty (30) days prior to the expiration of
each such policy. In lieu of the duplicate original policies provided herein to be delivered to
Lender or other evidence of insurance as provided above, Borrower may deliver an underlyer of
any blanket policy together with signed certificates from the issuing insurance company
certifying that such underlyer truly and accurately reflects the insurance in place, and that such
insurance is in full force and effect. In addition, such underlyer shall contain sufficient
information to allow Lender to determine whether such policy complies with the requirements of
this Secticzin1.2.  In addition, Borrower shall be deemed conclusively to have fulfilled its
obligations urder this Section 1.2, if, and to the extent Borrower causes, the general contractor to

maintain any ©f the insurance required under Section 1.2 (pursuant to a construction contract
approved by Leuder).

(1) No Separate Insurance. Borrower shall not carry separate or
additional insurance concurrent in form or contributing in the event of loss with that required
under this Section unless endorsed in favor of Lender in accordance with the requirements of this
Section and otherwise approved by Lender in all respects.

(g)  Transterof Title. In connection with any foreclosure of this
Mortgage or other transfer of title or assijiment of the Secured Property by Lender pursuant to
its rights under this Mortgage, Borrower hcreby authorizes Lender (if Lender shall so elect),
without the consent of Borrower, to assign any zad all insurance policies to the purchaser (which
may be Lender) at any such foreclosure sale (to tlie extent assignable), and take such further or
other action as Lender may deem necessary or advisabie-to cause the interests of said purchaser
to be protected under any such insurance policies.

(h)  Replacement Cost. For purpsses of this Section, the term *“full
insurable value” shall mean the actual cost of replacing the property in question, without
allowance for depreciation, as reasonably determined from time to tiie by Lender.

(1) Approval Not Warranty. No approval by Iender of any insurer
shall be construed to be a representation, certification, or warranty of such-insorer’s solvency,
and no approval by Lender as to the amount, type or form of any insurance shail-be construed to
be a representation, certification or warranty of its sufficiency.

6] Insurance Proceeds. As further security for the obligations secured
hereby, Borrower hereby assigns and grants to Lender a security interest in and to all insurance
proceeds on the Secured Property and all causes of action, claims, compensation, awards and
recoveries for any damage or injury to the Secured Property, or for any loss to the Secured
Property, and all such proceeds shall be paid to Lender without, and notwithstanding, any other
or further instruction from Borrower. Upon request from Lender, Borrower shall execute such
further, or other, documents and/or instruments to evidence the foregoing assignment of, and
security interest in, insurance proceeds, causes of action, claims, compensation, awards, and

recoveries.

CHI2_632474.7 8
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Section 1.3.  [nsurance and Condemnation Proceeds. In the event of a casualty at, or

condemnation of, all or any portion of the Real Estate Collateral, Net Insurance Proceeds and
Net Condemnation Proceeds shall be disbursed as set forth in this Section 1.3

CHIZ_632474.7

(a) Provided, that,

(1) no Event of Default has occurred and is continuing under
this Mortgage, the Note, or any other Loan Document, or if an event or condition exists
which constitutes, or with notice or lapse of time (or both) would constitute, an Event of
Default under this Mortgage, the Note, or any other Loan Document (a “default” or
“event of default”), Borrower is diligently pursuing a cure within the applicable cure
periods allowed under the Loan Documents;

(i}~ Borrower has provided Lender with evidence reasonably
satisfactory ‘tc' Lender that, (A) the expenditure of Net Insurance Proceeds and/or Net
Condemnation Prcceeds of the Secured Property (alone or when taken together with other
sums delivered to Lender by Borrower for such purpose) will result in the restoration of
same to substantially £ ‘same condition prior to the damage or destruction necessitating
such restoration, and (B} tie restoration or repair of the Secured Property can be
completed in accordance witli the plans and specifications therefore by the Completion
Date (as defined in the Loan /igresment) as the same may be extended in accordance
with the terms of the Loan Agreeinent, or, in the case of a casualty after Completion, the
restoration or repair is to be compleled substantially in accordance with the plans and
specifications therefore (as approved by Leander) on or before the date that is three (3)
meonths prior to the Maturity Date;,

(iii)  Borrower has provided Lender with the plans and
specifications for the proposed restoration work, and Lender shall have approved such
plans and specifications, which approval shall not be uiiréasonably withheld, conditioned,
or delayed, and which approval shall not be required if restozation is to be pursuant to the
originally approved plans and specifications for the Secured Property;

(iv) Borrower shall have provided ¢viasnce reasonably
satisfactory to Lender that there are no legal impediments to the ristoration of the
Secured Property to its condition prior to such damage or destruction, of #3-the use of the
restored Secured Property for the purposes for which it was used prior to sucii damage or
destruction; and

(v)  the general contractor selected to complete the repairs and
restoration shall either be the General Contractor {(as defined in the Loan Agreement), or
another general contractor reasonably approved by Lender;, provided that Lender will not
object to Borrower retaining general contractors and subcontractors to complete the
repairs and restoration based on the fact that such general contractors or subcontractors
are craft workers represented by unions affiliated with local and/or national Builders and
Contractors Trade Councils, AFL-CIO and/or the Building and Construction Trades
Department, AFL-CIO,;

T P————
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then Lender shall disburse to Borrower, in accordance with subsection (b), the Net Insurance

Proceeds and/or Net Condemnation Proceeds for the repair and restoration of the Secured
Property.

The term “Net Insurance Proceeds” shall mean the gross amount of insurance proceeds
actually received by Lender in cash or other immediately available funds, under any fire or other
property insurance policy as a result of a loss to the Secured Property, as reduced by expenses
reasonably incurred by Lender in connection with such casualty loss including reasonable
attorneys’ fees and costs. Notwithstanding the foregoing, Net Insurance Proceeds shall not
include the proceeds of business interruption insurance, which will be paid directly to Lender
and appliedto pay Debt Service on the Secured Debt as and when due and payable; provided,
however, that.any excess proceeds attributable to a given calendar month after payment of Debt
Service for such/month shall be made available to Borrower to pay operating expenses of the
Secured Property then due and payable. The term “Net Condemnation Proceeds” shall mean the
gross amount actually received by Lender in cash or other immediately available funds from
causes of action, claimg, rompensation, awards and recoveries for any condemnation or taking of
the Secured Property, as reduced by expenses reasonably incurred by Lender in connection with
such condemnation or taking ircluding, reasonable attorneys’ fees and costs.

If Lender reasonably determiisies that any one of the conditions specified in clauses (i) -
(v) above is not satisfied, Lender (mayv apply any Net Insurance Proceeds and/or Net
Condemnation Proceeds received by Lerder to repayment of the Secured Debt, in such order as
Lender may determine in its sole discretion. | Leader shall apply Net Insurance Proceeds and/or
Net Condemnation Proceeds to repayment in fisll'of Tranche B prior to the application of any
such proceeds to the repayment of Tranche A.

(b)  If Lender reasonably deiemines that its security has not been
impaired and the other conditions set forth in subsection (a) above for such disbursement have
been satisfied, the Net Insurance Proceeds and/or Net Condempnation Proceeds shall be disbursed
to Borrower, subject to, and in accordance with, the following condriious and procedures:

(1) Up to ninety percent (90%) of the Vet Insurance Proceeds,
and/or Net Condemnation Proceeds, shall be disbursed on Borrower’s 'vritten request in
amounts requested by Borrower, provided each such request shall be aczonipanied by:

(A) A cerfificate by the Architect of écord and
confirmed by the Inspecting Architect, or by a licensed architect or engineer
(which engineer or architect must be acceptable to Lender) addressed to Lender
(which certificate shall be subject to Lender’s verification and approval (not to
be unreasonably withheld, conditioned or delayed)) that (1) such disbursement
is to pay the actual costs of repair and/or restoration of damage caused by such
loss and such costs have not been paid by any prior or then pending
disbursement or out of any insurance or condemnation proceeds received
directly by Borrower, and (2} the amount of such disbursement, together with
the amount of all prior or then pending disbursements, does not exceed the cost
of the work, labor and services performed and materials installed in or stored
upon the Real Property Collateral as of the date of such certificate;

CHIZ_632474.7 10
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(B)  With respect to any portion of the Net Insurance
Proceeds or Net Condemnation Proceeds being used by Borrower to restore
space leased by a commercial lessee of the Improvements, a statement of such
commercial lessee that the lease between Borrower and such lessee is in full
force and effect with the lessee in occupancy on a full rent paying basis, and
that there are no defaults by Borrower, as landlord under such lease, existing or
outstanding (but the failure to provide such statement shall not affect the
disbursement of Net Insurance Proceeds or Net Condemnation Proceeds which
are being used 1o restore other portions of the Secured Property which are not
leased to the lessee that has failed to provide such statement);

(C)  Evidence reasonably satisfactory to Lender that
¢l] claims then existing for labor, services or materials enforceable by a lien
dpsn. the Secured Property have been paid in full, bonded or insured over, or a
provision acceptable to Lender has been made therefore; and

(D) If the balance of the Net Insurance Proceeds
and/or Net Cordemnation Proceeds is insufficient to pay the total cost of such
repair or restoration as reasonably estimated or determined by such architect or
engineer and agreed iv by Lender, evidence that Borrower has made provisions
reasonably satisfactory to Lender for payment of any such deficiency.

(1)  Disbursement of the applicable retainage and other balance
of the Net Insurance Proceeds and/or Nzt Condemnation Proceeds, shall be made only
upon delivery to Lender of the items listed in the foregoing subsection (i), and upon
delivery to Lender of the certificate of the Architect of Record and confirmed by the
Inspecting Architect, or of an architect or engince! reasonably acceptable to Lender, that
repairs or restoration have been completed in a good and workmanlike manner and in
accordance with all Governmental Requirements (as dctined in the Loan Agreement)
then applicable to the work.

(ii1) If Net Insurance Proceeds and/or Net Condemnation
Proceeds exceed the costs of such repairs or restoration, such excess balance shall, in the
discretion of Lender, either be disbursed to Borrower or applied to redusc the principal
amount of the Note or used to pay such other amounts as may be due to L<nder under the
Note or hereunder. The obligations and agreements of Lender to apply funds {oy repair or
restoration are subject to the right and option of Lender to apply any or all of such
proceeds to cure any Event of Default existing or arising at any time while Lender is
holding such proceeds, and to the extent such proceeds are so applied, Lender shall be
relieved of its obligations to disburse funds for repair or restoration of the Secured
Property.

(c) All causes of action, claims, compensation, awards and recoveries

for any condemnation or taking of the Secured Property are hereby assigned to and shall be paid
to Lender; provided, however, prior to the occurrence of an Event of Default, Borrower may
prosccute and may adjust and compromise all claims, awards or recoveries with respect to the
Secured Property, subject however, to Lender’s prior written consent in the event such claims,

CHI2 632474.7
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award, or recovery involves in excess of $250,000. Lender may (but shall not be obligated to)

participate in any suits or proceedings relating to any such causes of action, claims,
compensation, awards or recoveries.

(d)  Nothing herein contained shall be deemed to excuse Borrower
from repairing or maintaining the Secured Property as provided in Section 1.8 below or from
restoring all damage or destruction to the Secured Property, regardless of whether there are Net
Insurance Proceeds and/or Net Condemnation Proceeds made available to Borrower or whether
any such proceeds are sufficient in amount to restore the Secured Property; provided, however,
that if Net Insurance Proceeds and/or Net Condemnation Proceeds are not made available to
Borrower fo. restore the Secured Property, Borrower shall have the right to prepay the
Indebtedness = full, without any prepayment premium, if such payment is made within ninety
(90) days ot tae date Lender notifies Borrower that the Net Condemnation Proceeds or Net
Insurance Procecds, as the case may be, are being applied to the Indebtedness. The application
or release by Lender of any insurance proceeds or condemnation proceeds shall not cure or

waive any default or Evert of Default under this Mortgage or invalidate any act done pursuant to
any notice thereof.

Section 1.4, Taxes and /issessments. Borrower shall pay, prior to the delinquency date
thereof, all taxes and assessments ihai are or may become a lien on the Secured Property or that
are assessed against the Secured Propeity or its Property Income, security deposits, issues,
profits, royalties, income, earnings, reverives, proceeds and other benefits. At Lender’s request,
Borrower shall provide Lender with receipted tax bills evidencing that such payment was made
prior to the delinquency date thereof. Subject to the contest rights allowed by the Loan
Agreement, Borrower shall also pay when due ail lawful claims and demands of mechanics,
material men, laborers, and others for any work perfornied or materials delivered that, if unpaid,
might result in, or permit the creation of, a lien on the S¢sured Property, including the Property
Income, and in general will do or cause to be done everything necessary so that the lien and
security interest hereof shall be fully preserved, at the cost ei Rorrower, without expense to
Lender. Borrower may contest any tax or assessment, provided, Boirower pays the disputed tax
or assessment under protest.

Section 1.5, Perfection of Security Interest. By executing this Mortgage, Borrower
authorizes the filing, at Borrower’s sole cost and expense, of one or more hinanzing statements
pursuant to the State Uniform Commercial Code covering the collateral to be encunivered by this
Mortgage.

Section 1.6.  Assignment of Property Income.

(a) Borrower has, by a separate Assignment of Rents and Leases,
executed, delivered and recorded simultaneously herewith, absolutely and presently assigned to
Lender, all of its right, title and interest in and to the Property Income. The assignment of said
leases and Property Income is intended to be and, to the maximum extent permitted by applicable
law, is an absolute present assignment from Borrower to Lender and not merely the passing of a
security interest. In the event of any inconsistency between the provisions of t}}is Mortgage and
the provisions of the Assignment of Rents and Leases, the provisions of the Assignment of Rents

and Leases shall control.

CHI2_632474.7 12
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(b)  All of the existing and future Property Income that arises from the
use or occupancy of the Secured Property is hereby absolutely and presently assigned to Lender.
However, until an Event of Default occurs under this Mortgage, Borrower will have a license to
collect and receive all Property Income. Upon the occurrence and during the continuance of any
Event of Default hereunder, Lender may, in its sole and absolute discretion at any time, without
notice to Borrower except as required by law, terminate Borrower’s license; and Lender, or
Lender’s agent, or a receiver may thereafter, during the continuance of such Event of Default,
collect and receive the Property Income itself or by an agent or receiver. Notwithstanding the
foregoing, to the maximum extent permitted by applicable law, no action taken by Lender to
collect any Property Income will make Lender a “mortgagee in possession” of the Secured
Property, vuless Lender personally or by authorized agent enters into actual possession of the
Secured Propeity. Possession by a court appointed receiver will not be considered possession by
Lender. All Prorerty Income collected by Lender or a receiver will be applied in the manner and
to the extent réquired by applicable law, and unless otherwise required and specified by
applicable law, sucki-snns will be applied first to pay all expenses of collection, and then to the
payment of all costs of speration and management of the Secured Property, and then to the
payment of the Secured Dekiin whatever order Lender directs in Lender’s sole and absolute
discretion and without regara to'the adequacy of its security.

(c) Borrover will not execute any leases affecting the Secured
Property, except pursuant to Approved Leases (as defined in the Loan Agreement).

(d)  Without the pripr written consent of Lender, Borrower: (i) will not
modify or amend any lease, sublease, or occupancy agreement affecting the Secured Property,
except to the extent permitted by the terms of the/Loan Agreement; (ii) will not, except to the
extent reasonable and prudent and in accordance with sosnd management practices, terminate or
consent to the cancellation or surrender of any lease, subl:ase, or occupancy agreement affecting
the Secured Property, now or hereafter made; or (iti) will 1ot accept prepayments of any
installment of rent to become due under such leases or subleaszs-in excess of one month’s rent,
and has not previously accepted such prepayments.

(e)  Upon written request of Borrower, Borrow=r shall provide Lender
with executed copies of all leases and amendments to leases entered into duyingthe Loan term.

(f) Borrower shall apply the Property Income to the payment of all
necessary and reasonable operating costs and expenses of the Secured Property, achi service on
the Indebtedness, and a reasonable reserve for future expenses, repairs and replacements for the
Secured Property, before using the Property Income for Borrower’s personal use or any other
purpose not for the direct benefit of the Secured Property.

Section 1.7. Transfer of Secured Property or any Interest in Borrower.

(a) In determining whether or not to make the Loan, Lender examined
the credit worthiness of Borrower and its Affiliates (as defined in the Loan Agreement), found
them acceptable and relied and continues to rely upon same as the means of repayment of the
Loan and performance of the obligations under the Loan Documents. .Lender_ also evaluated _the
background and experience of Borrower including its Affiliates in owning and operating

CHI2_632474.7 13
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property such as the Secured Property, found them acceptable and relied and continues to rely
upon same as the means of maintaining the value of the Secured Property, which is Lender’s
security for the Note. Borrower and its Affiliates are well-experienced in borrowing money and
owning and operating property such as the Secured Property, arc ably represented by a licensed
attorney-at-law in the negotiation and documentation of the Loan and bargained at arm’s length,
and without duress of any kind, for all of the terms and conditions of the Note and other Loan
Documents. Borrower recognizes that Lender is entitled to maintain its loan portfolio at current
interest rates with acceptable levels of default risk by making new loans at current rates,
collecting assumption fees, increasing the interest rate on a loan, making a loan recourse, or
requiring guarantees on a loan, the security for which is purchased by a party other than the
original Beitgwer. Borrower further recognizes that any secondary or junior financing placed
upon the Secrred Property: (i) may divert funds, which would otherwise be used to pay the Note
secured herety:’ (ii) could result in acceleration and foreclosure by any such junior
Encumbrances {as defined herein), which would force Lender to take measures and incur
expenses to protect its security; (iii) would detract from the value of the Secured Property should
Lender come into posssssion thereof with the intention of selling same; and (iv) would impair
Lender’s ability to accept a«dsed in lieu of foreclosure, as a foreclosure by Lender would be
necessary to clear the title to inc Secured Property.

(b) In aceordance with the foregoing and for the purposes of:
(1) protecting Lender’s security, both ot repayment by Borrower and of the value of the Secured
Property, (11) giving Lender the full bencit of its bargain and contract with Borrower; (iii)
allowing Lender to raise the interest rate chargec under the Note and/or collect assumption fees
upon the Sale (as defined herein) of the Secured Property by Borrower; and (iv) keeping the
Secured Property free of Encumbrances, this Section 1.7 shall be deemed a reasonable restraint
on alienation (if this Section 1.7 is ever deemed a restza’iit on alienation). In light of the above,
Borrower and Lender agree as follows:

(i) Without the prior written somsent of Lender, which consent
may be withheld in Lender’s sole and absolute discretion,-and subject to the terms of this
Section 1.7, Borrower shall not permit: (A} any Encumbrance or Sale (each as defined in
Section 1.7(b)(i1) below); or (B) a contract to sell (except if such contract to sell shall
close after the Note has been paid in full or otherwise be approved by Lender), transfer,
encumber, or assign any interest in Borrower or in any Affiliate of Borzo¥ver other than a
Permitted Sale (as defined herein).

(iy  The following capitalized terms used in this Section 1.7
shall for all purposes in this Mortgage, have the following meanings:

(A)  “Encumbrance” shall mean a mortgage or other
security arrangement which encumbers the Secured Property, or any other
encumbrance thereon, which is reasonably likely to materially adversely affect
the value or operation of the Secured Property, but shall exclude occupancy
leases, construction easements and covenants, access and utility easements and
other agreements that are permitted under the Loan Documents.

CHI2_632474.7 14
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(B)  “Sale” shall mean any sale, transfer, trade,
exchange, encumbrance, assignment, conveyance, lease (other than space leases
entered into in accordance with the terms of the Loan Documents) or other
disposition of the Secured Property or interest therein (including, the recording
of a condominium declaration with respect to the Secured Property), whether
voluntary or involuntary (including, a foreclosure sale) or of any beneficial
ownership interest in Borrower, subject to subsection (¢) below.

(c)  Notwithstanding the prohibitions contained in Section 1.7(b),

provided that: (i) no Event of Default exists and is continuing unless Borrower is diligently
pursuing, within the applicable cure period, a cure of such default; and (ii) Borrower provides
Lender with a* least ten (10) business days prior written notice thereof, the term “Sale” shall not
include the foliovving, each of which shall be permitted (each, a “Permitted Sale”):

(A)  Transfers of interests in Borrower which are
commiited to during the Term, provided that the interests, by the terms of the
agreemcnt of transfer, are not transferable and are not transferred until after the
Note has becp repaid in full even though the agreement to transfer may be
entered into and ‘ne payment of consideration may occur during the Term;

B) . Any disposition of equipment in the ordinary
course of business, so 'Giig as any such equipment is replaced with items of
substantially equivalent use «nd'value; and

(C)  Tie-sale of any interest in Borrower owned by
either Lakeshore Tides LLC or AEIT Member (as defined in the Loan
Agreement) to Lakeshore Tides LLC/ or ABIT Member, or any of their
Affiliates, provided that: (i) ABIT Membe: continues to own or control the
majority voting equity interests in Borrower-ana the right to select the property
manager for the Secured Property; and (ii) the AFT-CIO Building Investment
Trust is, at the time of any such sale, the sole owne: ¢f ABIT Member. Lender
agrees that a transfer of any interest in Borrower from \.akeshore Tides LLC to
ABIT Member or any of its Affiliates shall be deem<d a Permitted Sale
regardless of the existence of an Event of Default by Bairawer, so long as
Borrower or ABIT Member is complying with the conditions set. forth in this
subclause (C) and subclauses (i) and (ii) of Section 1.7(c) above.

(d)  Commencing with the fifth (5™ Loan Year, Borrower may request

that Lender grant its consent to a single proposed Sale of the entire Secured Property to a third
party, which consent may be granted or withheld in Lender’s discretion, and if such consent is
granted, the Sale shall be subject to the following conditions precedent:

CHI2_632474.7

(1) Lender has approved the prospective purchaser or

transferee in light of Lender's then current underwriting standards which shall include, at
a minimum, the following conditions which are detailed as an illustration and not a
limitation of the factors Lender may consider:
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(A) the proposed purchaser or transferee meets
Lender's then current financial and net worth requirements for borrowers
(measured prior to the acquisition of the Secured Property, on a combined basis
with the parent of any such wholly-owned proposed transferee), including but
not limited to, a credit history acceptable to Lender as reported by an agency
satisfactory to Lender, and a net worth of not less than $50,000,000, with liquid
assets of not less than $12,000,000 as evidenced by financial statements
prepared by an independent certified accountant within the preceding ninety
(90) days in accordance with generally accepted accounting principles;

(B) the proposed purchaser or ftransferce has
demonstrated successful ownership and management experience of Class A

:nulti-family high rise properties located in Chicago, Illinois with not less than

200amits owned for not less than five consecutive years immediately preceding
such saile;

(i)  the ratio of Net Income (as defined in the Loan Agreement)
to debt service (determmzed by multiplying all existing and proposed financing secured or
proposed to be secured by the Secured Property by the greater of (a) an 8.5% debt
constant or (b) a debt consieir,determined using the then current ten year treasury ratio
plus 150 basis points and a thirty {30} year amortization term) is not less than 1.10 to 1.00
prior to the consummation of the bale as evidenced by operating statements satisfactory
to Lender both as to form and conient (which operating statements shall include, in
addition to the actual expenses incurréd) or accrued during the preceding year, any
projected additional ad valorem taxes to b assessed as a result of a transfer of title to the
Secured Property);

(iii)  a fee of one percent (1%) of the outstanding Principal Sum
of the Note is paid to Lender;

(iv)  the proposed purchaser or trarsicree expressly assumes all
Borrower’s obligations under the Loan Documents;

(v)  the proposed purchaser or transferee excsates a hazardous
substances indemnity agreement comparable to that, if any, executed and delivered by
Borrower to Lender in conjunction with this Mortgage , except containiagany changes
necessary to conform that agreement with the form thereof customarily being required by
Lender at the time of the Sale in connection with non recourse loans; and

(vi)  No Event of Default shall exist under this Mortgage, and
there shall have occurred no event which, with notice or lapse of time, or both, would
become an Event of Default.

In the event Lender consents to the assumption of the Loan by the proposed transferee as
provided above, Lender will release Borrower and Guarantor from all obliga-ticn}s under thq Loan
Documents except that such release will not apply to Borrower’s continuing obhgat.lon to
indemnify Lender under the Environmental Indemnity for Losses (as defined in the
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Environmental Indemnity), unless such Losses arise directly by reason of the discharge, release,
or disposal of any Hazardous Substances occurring for the first time after Borrower’s transfer of
the Secured Property to such transferee. Lender's consent to one Sale shall not be deemed to be a
waiver of Lender's right to consent to any future occurrence of same.

Section 1.8. Maintenance, Repair, Alteration: Compliance with Laws.

(a)  Borrower will not commit any waste on, or with respect to, the
Secured Property, or take any action that might invalidate any insurance carried on the Secured
Property. Borrower will maintain (or cause to be maintained) the Secured Property in good
condition and repair. Borrower shall promptly complete (or cause to be completed) any
Improvenietit that may be constructed on the Land, and subject to Borrower’s right to prepay the
Indebtedness pursuant to Section 1.3(d) hereof, promptly restore any such Improvement that is
damaged or destioved, in like manner, in a good and workmanlike manner, and when due pay
all claims for labor nérformed and materials furnished. No Improvements located on the Land
may be removed, demeiiched, or materially altered without the prior written consent of Lender.
No Personal Property Collateral may be removed from the Real Property Collateral unless it is
promptly replaced by simulac property of at least equivalent value on which Lender will
immediately have a valid first priorny lien and security interest, ranking senior in priority to any
and all other liens, security interesis. Encumbrances, or charges thereon.

(b)  Without tee prior written consent of Lender, to be granted or
withheld in its sole discretion, Borrower will'nov: (i) seck, make, or consent to any change in the
zoning, permits, approvals, conditions, or other Governmental Requirements affecting the use of
the Real Property Collateral that would materiaity” impair the ability of Borrower to operate or
develop the Secured Property; (ii) change or consént *to a change in the use of the Secured
Property as sct forth in the Loan Agreement; or (iii) chaige the name under which the business
on the Secured Property is conducted. Borrower will compiy in all material respects with, and
make all payments required pursuant to all Governmental Requirements now or hereafter
affecting the Secured Property or the business or the activity conducted thereon or in connection
therewith. Borrower will not commit, and will use commercially icasonable efforts (including
legal action to enforce the terms of all leases) not to suffer, permit or allew any act to be done in,
upon or with respect to the Secured Property in violation of any Governiner tal Requirements.
Borrower will comply in all material respects with all existing and future tegirements of all
Governmental Authorities having jurisdiction over the Secured Property, -including the
Americans With Disabilities Act of 1990, as it may be amended from time to time.

Qection 1.9. Books, Records and Financial Information.

(a)  Borrower will keep adequate books and records of account for the
Secured Property and of Borrower’s own financial affairs sufficient to permit the preparation of
financial statemnents therefrom in accordance with generally accepted accounting principles
consistently applied. Lender and its agents will have the right, upon reasonable advance notice,
to examine, copy and audit Borrower’s records and books of account relating to the Secured
Property during regular business hours.

CHI2_632474.7 17

S



0614545166 Page: 23 of 47

UNOFFICIAL COPY

. (b)  Borrower will deliver or cause to be delivered to Lender, within
thirty (30) days after the end of each calendar quarter, copies of Guarantor’s financial statements.

' (c) At all times after Completion of Construction until the
indebtedness secured hereby is repaid in full, Borrower will deliver to Lender at Borrower's
expense, within thirty (30) days after the end of each calendar quarter:

(1) copies of quarterly profit-and-loss statements detailing the operations of

the Secured Property for the preceding calendar quarter and year to date,
and

(i)  management reports detailing the operations of the Secured Property for
the preceding calendar quarter.

_ (d) At all times after Completion of Construction until the
indebtedness secured hereby is repaid in full, Borrower will deliver to Lender at Borrower's
expense, within ninety (5U) days after the end of each calendar year:

(1) copies of aniwal profit-and-loss statements detailing the operations of the
Secured Preperty for the preceding calendar year along with a separate
listing of actual papital expenditures for the year,

(i)  acopy of the current rent voll for the Secured Property showing actual and
scheduled rent,

(i)  a budget for the following tiscsl year stating the projected income and
expenses for the Secured Property,

(iv)  copies of Borrower's financial statemerts tor the preceding calendar year,
and

(v)  acertification of the then current ownership of Bortower.

The statements described in subsections (b), (¢) and (d)-aotve shall (A) be
prepared by Borrower and Guarantor in accordance with generally accented accounting
principles consistently applied; (B) be reviewed by Borrower's independent accountant and
Guarantor’s independent accountant as applicable to the extent they are annual statements; (C)
set forth operating information for the Secured Property in such detail as Lender shall reasonably
require; and (D) be certified by Borrower and Guarantor, as applicable, and such accountant as
being fairly presented in all material respects.

(e) At all times during the Term prior to full disbursement of the Loan,
Borrower will furnish Lender within thirty (30) days after the end of each quarter, an updated
schedule of proposed Draw Requests. In addition, Borrower will furnish Lender, within thirty
(30) days after the end of each calendar month, commencing with the first month following the
month in which the term of a lease of any portion of the Improvements commences until the

Indebtedness is repaid and all Obligations are satisfied in full, a monthly operating statement
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prepared on a cash basis and certified as correct in all material respects by Borrower’s chief
financial officer or equivalent.

. (f) Borrower will promptly furnish, at its expense, and upon Lender’s
request, such financial information and statements for Borrower or the Secured Property as may
reasonably be required in order for Lender to sell the Loan (or any interests therein).

(g)  Borrower will furnish such other information as required under the
terms of the Loan Agreement.

Section 1.10. Title, efc.

(a) Borrower has good and marketable title to an indefeasible fee
estate in the Sezured Property subject to no lien, charge, or Encumbrance, except: (i} the
exceptions and Encuinbrances noted as exceptions to title in the title insurance policy insuring
the lien of this Mortgage and approved by Lender and any other exceptions expressly approved
by Lender in writing; (i1j taxes; (iii) governmental assessments and similar charges for years
subsequent to the date heréot;.and (iv) other Encumbrances allowed by the Loan Documents
(collectively clauses (i), (ii), (1ii),-and (iv) are “Permitted Exceptions”). This Mortgage is and
will remain a valid and enforceatle first priority lien on the Real Property Collateral subject only
to the Permitted Exceptions. Borrcwer has good and marketable title to the Personal Property
Collateral subject to no lien (other than liens for equipment leasing or financing incurred in the
ordinary course of business), charge or Encumibrance, other than this Mortgage and the Permitted
Exceptions. All easement, license, and use agreements affecting the Secured Property are and
will remain valid, subsisting and in full force-and effect, and to Borrower’s Knowledge (as
defined in the Loan Agreement), Borrower is not in‘default thereunder and has fully performed
the terms thereof required to be performed through the:dzite hereof, and has no knowledge of any
default thereunder by any other party. Borrower will foreverwarrant and defend: (A) its title to
the Secured Property; (B) the rights of Lender under the Securid Property, this Mortgage, and
the financing statements encumbering the Personal Property Coilateral; and (C) the validity and
priotity of the lien of this Mortgage on the Secured Property againisthe claims of all persons and
parties except those having rights under the Permitted Exceptions, to the extent of those rights.

(b)  Borrower will, at its own expense, prosccute, 2prear in or defend
any action or proceeding that materially and adversely affects Lender’s security-or the rights or
powers of Lender or any of the Secured Property. If Borrower fails to perform any of its
material covenants or agreements contained in this Mortgage or in any instrument secured
hereby, or if any action or proceeding of any kind (including any bankruptcy, insolvency,
arrangement, reorganization or other debtor relief proceeding) is commenced, or it there occurs
any other event that might affect Lender’s or Borrower’s interest in the Secured Property, or
Lender’s right to enforce its security hereunder; then, Lender may, after reasonable notice to
Borrower, and at its option, make any appearances, disburse any reasonable sums, and take any
reasonable actions as may be reasonably necessary or desirable to protect or enforce the Secured
Property, or to remedy the failure of Borrower to perform its covenants hercunder (without,
however, waiving any default or Event of Default of Borrower). Borrower shall pay all
reasonable out of pocket expenses of Lender thus incurred (including reasonable fee's' and
disbursements of counsel). Any reasonable sums disbursed by Lender will be additional
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Obligations of Borrower secured by this Mortgage, will bear interest from the date of payment
by Lender at the Default Rate (as defined in the Note), and will be payable by Borrower upon
demand. This subsection will not be construed to require Lender to incur any expenses, make
any appearances, ot take any actions, If Lender is made a party to any litigation concerning this
Mortgage, or the Secured Property, or the occupancy thercof by Borrower, then Borrower shall
indemnify, defend with counsel selected by Lender and reasonably acceptable to Borrower,
protect and hold harmless Lender, its directors, officers, employees, agents, assigns, and any
successors to Lender’s interest under the Note or this Mortgage from and against all liability,
claims, demands, obligations, reasonable costs and expenses, by reason of said litigation (except
to the extent resulting from the gross negligence or willful misconduct of such parties), including
reasonable attorneys’ and experts” fees and expenses incurred by Lender in such litigation,
whether or net any such litigation is prosecuted to judgment. If Lender commences an action
against Borrowe: or appears in any bankruptcy, insolvency, reorganization or other proceeding
for debtor reliefioenforce any of the terms hereof, or because of the breach by Borrower of any
of the terms hereof, or {or the recovery of any sum secured hereby, Borrower shall pay to Lender
the reasonable cost of Lender’s attorneys’ and experts’ fees and expenses, and the right to such
attorneys’ and experts’ fees and expenses shall be deemed to have accrued on the
commencement of such activiand shall be enforceable whether or not such action is prosecuted
to judgment.

()  Nothing nérein, and no authority given to Borrower to repair,
rebuild, or restore the Secured Property, shall be deemed to constitute as Borrower the agent of
Lender for any purpose, or to create, either expressly or by implication, any liens, claims, or
rights on behalf of laborers, mechanics, material inen, or other lien holders, which could in any
way be superior to the lien or claim of Lender.

(d)  Borrower shall maintair: 4nd preserve its existence, rights, and
franchises material to its business, and all rights, power, and authority to perform its obligations
under the Loan Documents.

(¢)  Until repayment of the Loan in full, énd the full discharge of all
other Obligations, the representations and warranties contained in the loan Agreement shall be
true and correct in all material respects (subject to any applicable cure rigits as set forth in the
Loan Agreement).

Section 1.11. Security Agreement and Fixture Filing.

(1)  This Mortgage constitutes a security agreement with respect to the
Personal Property Collateral, and Lender shall have all of the rights and remedies of a secured
party under the Uniform Commercial Code and all other rights and remedies available at 1‘aw, or
in equity, with respect to the Personal Property Collateral. Borrower shall execute and deliver on
demand, and irrevocably constitutes and appoints Lender as the attorney in fact of Borrower, to
deliver, and, if appropriate, to file with the appropriate filing officer or office, such security
agreements, financing statements, continuation statements, or other iqstruments as Lender may
request or require in order to Impose, perfect, or continue the perfection of the lien or security

interest created hereby.
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(b} Expenses of retaking, holding, preparing for sale, selling or the like
as provided in Section 1.11(a) above shall be borne by Borrower and shall include Lender’s
reasonable attorneys’ fees and legal expenses. Borrower, upon demand of Lender, following an
Event of Default, shall assemble the Personal Property Collateral and make it available to Lender
at such place as shall be required by Lender in its reasonable discretion. Lender shall give
Borrower at least fifteen (15) days prior written notice of the time and place of any public sale or
other disposition of the Personal Property Collateral, or of the time on or after which any private
sale or any other intended disposition thereof is to be made, and such notice shall be sent to

Borrower as provided for the mailing of notices herein. It is hereby deemed that such notice
shall be and is reasonable notice to Borrower.

(¢)  Portions of the Secured Property are goods which are or are to
become fixtures’ relating to the Land and the Improvements; therefore, the filing of this
Mortgage, in th¢ real estate records of the county where the Secured Property is located, shall

operate as a fixture fiyfag, in accordance with the Uniform Commercial Code of the State, from
the time of filing this Mortgage.

Section 1.12, Paymenuis:

(a)  All sums payable by Borrower hereunder, or secured hereby, shall
be paid without notice (except as expressly provided in the Loan Documents), demand, counter
claim, setoff, deduction, or defense, and-v/ithout abatement, suspension, deferment, diminution,
or reduction. The obligations and liabilities 0t Borrower hereunder shall in no way be released,
discharged, or otherwise affected (except as-eapressly provided in the Loan Documents) by
reason of: (i) any damage to or destruction ot or any condemnation or similar taking of the
Secured Property (subject to Borrower’s right to pieray the Indebtedness pursuant to Section
1.3(d) hereof); (ii) any restriction or prevention of or inierference with any use of the Secured
Property; (iii) any defect in title to or Encumbrance on the Secured Property, or any eviction
from the Secured Property by title paramount or otherwise; (1v) any claim which Borrower has or
might have against Lender (provided that Borrower retains the riglitto.assert any such claim in a
separate action); (v) any Event of Default, default or failure on the{art-of Lender to perform or
comply with any of the terms hereof or of any other agreement with Boirower; or (vi) any other
occurrence whatsoever, whether similar or dissimilar to the foregoing; whither or not Borrower
shall have notice or knowledge of any of the foregoing. To the maximum exieat permitted by
applicable law, Borrower waives all rights now or hereafter conferred by statute, or otherwise, to
any setoff, abatement, suspension, deferment, diminution, or reduction of the Secuied Debt,

(b)  Borrower shall have no right to prepay any portion of the
outstanding Indebtedness, except on the terms set forth in the Note.

Section 1.13. Utilities. Borrower shall pay, when due, all utility charges that are
incurred by Borrower for the benefit of the Secured Property, or that may become a charge or
lien against the Secured Property, for gas, electricity, water, and sewer services furnished to, or
for the benefit of, the Secured Property, and all other assessments or charges of a similar nature,
whether public or private, affecting the Secured Property, whether or not such taxes, assessments

or charges are liens thereon.
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_ Section. 1.14. Unanticipated Charges. [f any change in applicable law or regulations or
any interpretation thereof by any government, central bank, or agency or instrumentality of any
of them (“Regulatory Authority”) charged with the administration thereof shall:

’ . (a)  impose, modify, or deem applicable any reserve, special deposit or
special requirements against assets held by, or deposits in or for the account of, or loans by, or
any other acquisition of funds for advances by Lender; or

(b)  impose on Lender any other conditions regarding any of the Loan
Documents; or

{c) subject Lender (or make it apparent that Lender is subject) to any
tax (including, without limitation, any international interest equalization tax), levy, impost, duty,

charge, fee, dedv<tion or withholding on or from payment due from Borrower, other than income
and franchise taxes; or

(d) change the basis of taxation of payments due from Borrower to
Lender under any of the Loah Dacuments (other than by a change in the statutory rate of taxation
of, or based upon, the overall inconiw.of Lender);

and any of the foregoing results i an increase in the cost to Lender of maintaining the
Indebtedness at the Contract Rate, thern4on demand made by Lender to Borrower, Borrower
shall pay to Lender, from time to time, as teasonably determined and certified by Lender,
additional amounts that shall compensate Lender for such increased cost. Lender will notify
Borrower of any event that entitles Lender to such sdditional amounts and will furnish Borrower
with an explanatory certificate in reasonable detaii s to the increased cost, as a result of any
such event mentioned in this paragraph. Borrower(shall immediately pay such additional
amounts to Lender. All such determinations by Lender that-are certified to Borrower shall be
presumed to be correct, absent manifest computational etrors, riovided they are made in good
faith. Borrower shall pay Lender on the days on which interest i payable under the Note, the
actual costs to Lender, as determined in good faith by Lender and evidenced by an explanatory
notice delivered to Borrower by Lender, of Lender’s complying with any reserve, special
deposit, or similar requirements (including state law requirements), iimposed or deemed
applicable against foreign assets held by, or deposits in or for the account ¢f orioans by, or any
other acquisition of funds for advances by Lender by any Regulatory Authoritycharged with the
administration of such requirements, to the extent that such requirements increase-the cost to
Lender of maintaining the Indebtedness at the Contract Rate.

Section 1.15. Management of the Secured Property. Lender has evaluated the
background and experience of the person or firm (including Borrower) managing the Secured
Property, such management to be acceptable, and relied and continues to rely upon such
management as a means of maintaining the value of the Secured Property, which is Lender’s
security for the repayment of the Secured Debt. While Lender and Borrower agree that
Borrower is the ultimate decision maker with respect to the Secured Property and its
management, Lender reserves the right to approve or disapprove any person or firm (including
Borrower) hired by Borrower to manage the Secured Property (provided, however, that Lende_r’s
approval shall not be unreasonably withheld, conditioned, or delayed). Borrower shall give
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Lender five (5) business days prior written notice of any change in the person or firm hired to
manage the Secured Property. Lender will have ten (10) days from receipt of the notice to
request further information about the proposed manager. Within twenty (20) business days after
the later of Lender’s receipt of: (a) the notice; or (b} information reasonably requested by Lender,
if any, Lender shall give Borrower notice of its approval or disapproval. Failure to give such
notice of disapproval within such 20 day period shall constitute approval. Lender may
disapprove of such management person or firm, if, in its reasonable judgment, such person or
firm is not capable of effectively managing the Secured Property. Lender hereby approves Near

North Properties, Inc. and Magellan Development Group, Ltd. as the initial manager of the
Secured Property.

Section'1.16. Litigation. Borrower shall give Lender prompt written notice of any
action or procseding commenced or, if Borrower has Knowledge thereof, threatened against
Borrower or the Zecired Property, where the amount in controversy, as to Borrower, is in excess
of $100,000, or, as te the Secured Property, is in excess of $100,000. Borrower will, at Lender’s
request, deliver to Lender copies of all notices, documents, and other information regarding any
such action or proceeding as Lender may request.

ARTICLE I
['VENT OF DEFAULT

Section 2.1. Events of Default.. Any Event of Default (as defined in the Loan
Agreement) shall be an “Event of Default” urder this Mortgage.

ARTICLL I
REMEDIES

Section 3.1. Remedies upon Default.

At any time after the occurrence of an Event of Default, Lendér shall have the following
rights and remedies:

(a)  Declare any or all Indebtedness to b: cue and payable
immediately;

(b)  Bring a court action to foreclose this Mortgage or t& =nforce its
provisions or any provisions of the other Loan Documents;

(c)  Obtain a receiver appointed by a court of competent jurisdiction to
manage the Secured Property and collect the income therefrom. Borrower irrevocably and
unconditionally waives any right to contest the appointment of such receiver and consents
thereto. Such receiver may be appointed without notice and without regard to the solvency or
insolvency of Borrower at the time of application for such receiver and without regard to the then
value of the Secured Property or without regard to whether or not the Secured Property is then
occupied as a homestead. Lender, or any holder of the Note, may be appointed as such receiver
or as a mortgagee in possession. Such receiver, or such mortgagee in possession, shall have the
power to collect the Property Income during such times (if any) when Borrower would be
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entitled to collect such Property Income, issues and profits, except for the intervention of such
receiver or mortgagee in possession. Also, the receiver, or the Lender in possession, shall have
all other powers, which may be necessary or are usual in such cases for the protection,
possession, control, management and operation of the Secured Property or such powers as may
otherwise be granted by the court or under applicable law. The receiver, or mortgagee in

possession, may apply the net income in its hands in payment in whole or in part of the Secured
Debt;

(d)  Lender, or its employees and agents, acting by themselves or
through a court-appointed receiver, may enter upon, possess, manage, operate, dispose of, and
contract to 2isnose of the Secured Property, and take any and all steps which may be desirable in
Lender’s judgraent to complete any unfinished development, manage, and operate the Secured
Property. Lender may apply any Property Income collected by Lender against the Secured Debt
without, in any way, curing or waiving any default of Borrower or Event of Default. Lender, or
its employees and agenis. acting by themselves or through a court appointed receiver, may: (i)
take custody of all accovats; (ii) negotiate with Governmental Authorities with respect to the
Secured Property’s environmental compliance and remedial measures; (ii1) take any action
necessary to enforce compliance with environmental provisions, including spending Property
Income collected by Lender to abate br remediate Hazardous Substances (as defined in the Loan
Agreement); (iv) make, terminate, e:force or modify leases of the Secured Property upon such
terms and conditions as Lender deems aroper; (v) contract for goods and services; (vi} hire
agents, employees, and counsel; (vii) make repairs, alterations, and improvements to the Secured
Property as necessary, in Lender’s sole judzment, to protect or enhance the security thereof;
(viii) incur the risks and obligations ordinanly ticurred by owners of property (without any
personal obligation on the part of the receiver or Lep der); and (ix) take any and all other actions,
which may be necessary or desirable to comply with Bopower’s obligations hereunder and under
the Loan Documents. All sums realized by Lender urder this subsection, less all costs and
expenses incurred by it under this subsection, including reasonable attorney fees, and less such
sums as Lender deems appropriate as a reserve to meet future’ sxpenses under this subsection,
shall be applied to the Secured Debt in such order as Lender shall-dztermine. Application of said
sums to the Secured Debt, or any other action taken by Lender under this subsection, shall not
cure or waive any Event of Default hereunder. Lender, or any employee or agent of Lender, or a
receiver appointed by a court, may take any action or proceeding hereunder without regard to:
(A) the adequacy of the security for the Secured Debt; (B) the existence of a declaration that the
Indebtedness has been declared immediately due and payable, or (C) the filing-of a notice of
default or Event of Default;

(¢)  Lender or its agents, acting by themselves or through a court-
appointed receiver, may enter upon and/or take possession of the Secured Property and perform
such acts as Lender deems necessary or desirable to inspect, investigate, assess, and protect the
Secured Property, with or without notice of, and without releasing Borrower from, any obligation
hereunder to cure any default of Borrower or Event of Default. All costs and expenses incurred
by Lender with respect to the audits, tests, inspections, and examinations, whigh Lender or its
agents or employees may conduct, including the fees of the engineers, laboratories, contractors,

consultants, and attorneys, shall be paid by Borrower immediately upon demand;
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() To seek a judgment that Borrower has breached its covenants,
representations and/or warranties with respect to Section 4.16 hereof, by commencing and
maintaining an action or actions in any court of competent jurisdiction for breach of contract,
whether commenced prior to or after foreclosure of the Secured Property;

(g)  To seek the recovery from Borrower of any and all costs, damages,
expenses, fees, penalties, fines, judgments, indemnification payments to third parties, and other
out-of-pocket costs or expenses actually incurred or advanced by Lender, which relate to the
cleanup, remediation, or other response action required by applicable law, or which Lender
believes necessary to protect the Secured Property (collectively, the “Environmental Costs”), it
being conclasively presumed between Lender and Borrower that all such Environmental Costs
incurred or advanced by Lender relating to the cleanup, remediation, or other response action, of
or to the Sectred. Property, were made by Lender in good faith. All Environmental Costs
incurred by Leride: wnder this subsection (including court costs, consultant fees and attorney
fees, whether or not inzurred in litigation and whether before or after judgment) shall be added to
the Secured Debt and bear-interest at the Default Rate from the date of expenditure until said
sums have been paid in full.-1Jotwithstanding any terms or provision contained herein, or in the
Loan Documents, Borrower shall be fully and personally liable for the Environmental Costs
hereunder, and all judgments and awards entered against Borrower in connection therewith, and
such liability shall not be limited (o the Principal Sum (as defined in the Note), and such
obligations shall survive foreclosure, {ecd-in lieu of foreclosure, release, reconveyance, or any
other transfer of the Secured Property ot this Mortgage; provided, however, Borrower shall not
be liable for any Environmental Costs arisiny ditectly from the discharge, release, or disposal of
any Hazardous Substance occurring for the first(tire after Lender, or a third party, has taken title
to and actual possession of the Secured Property. through foreclosure or deed-in-licu of
foreclosure, and such discharge, release, or disposal” 15 unrelated to any presence, discharge,
release, or disposal of any Hazardous Waste which erisied prior to such taking of title and
possession. For the purposes of any action brought under th's st bsection, to the maximum extent
permitted by applicable law, Borrower hereby waives the deiepse of laches and any applicable
statute of limitations;

(hy  To waive its lien against the Secured Property, to the extent such
property is found to be environmentally impaired, and to exercise any and all nights and remedies
of an unsecured creditor against Borrower and all of Borrower’s assets aba property for the
recovery of any deficiency and Environmental Costs;

1 Exercise any other right or remedy available under law or in
equity;

() Cause any of the Personal Property Collateral to be sold at any one
or more public or private sales as permitted by applicable law, and Lender shau further have all
other rights and remedies, whether at law, in equity, or by statute, as are available to secured
creditors under applicable law. Any such disposition may be conducted by an employee or agent
of Lender. Any person, including Lender, shall be cligible to purchase any part or all of such
property at any such disposition; or
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(k)  Exercise any and all other remedies available to a secured party
under the State Uniform Commercial Code.

Section 3.2. Foreclosure.

(a) If morc than one property, lot or parcel is covered by this
Mortgage, and if this Mortgage is foreclosed upon, such foreclosure action may be pursued
against any one or more of the properties, lots or parcels and not upon the others, or upon all of
such properties or parcels, either together or separately, and at different times or at the same
time, and foreclosure sales may likewise be conducted separately or concurrently, in each case at
Lender’s elaction.

(b)  In the event of a foreclosure of this Mortgage, the Obligations then
due to Lender shal! not be merged into any decree of foreclosure entered by the court, and
Lender may concurceafly or subsequently seek to foreclose one or more other mortgages which
also secure the Obligatizns.

Section 3.3. Remelins Not Exclusive. To the extent permitted by applicable law,
Lender shall be entitled to enferve payment of the Indebtedness and performance of any
Obligations, and to exercise all rights and powers under this Mortgage or any other Loan
Document or under any other agreem<nt or any laws now or hereafter in force, without regard to
whether or not some or all of the Secured-Debt may now or hereafter be otherwise secured by
mortgage, pledge, lien, assignment, or ofliecwise.  Acceptance of this Mortgage or its
enforcement, whether by court action or pursuant 10 other powers contained herein, shall not
prejudice, or in any manner affect, Lender’s riglif 1o realize upon or enforce any other security
now ot hereafter held by Lender. Lender shall be antitled to enforce this Mortgage, and any
other security now or hereafter held by Lender, in su‘h order and manner as they or either of
them may in their absolute discretion determine, except 2s-otherwise required by law. No
remedy in this Mortgage conferred upon or reserved to Lender is intended to be exclusive of any
other remedy herein, or by law provided or permitted. Each remedy shall be cumulative and in
addition to every other remedy given hereunder or now or hereafter~xisting at law, in equity, or
by statute. Each time Borrower fails or refuses to make payment, or te perform, as required by
the Loan Documents, Lender shall have the right, exercisable in Lender s saie discretion, to cure
all or any part of such failure or refusal upon such terms as Lender shall,.inits sole discretion,
deem necessary or advisable, but in accordance with the Loan Documents. - Any amounts
advanced by Lender pursuant to this provision shall be added to, and deemel u part of, the
Indebtedness, be secured in the same manner as the Note is secured, and be payable-fo Lender on
demand, with interest at the Contract Rate or Default Rate, as applicable, from the date of the
advance until paid in full.

Section 3.4.  Proceeds of Foreclosure Sale. In any foreclosure of this Mortgage, there
shall be allowed, and included in the decree for sale, to be paid out of the rents or the proceeds of
such foreclosure proceeding or sale the following:

(2) all of the Obligations and other sums secured hereby which then
remain unpaid;
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(b) all other items advanced or paid by Lender pursuant to the Loan
Agreement, this Mortgage, the Assignment of Rents and Leases or the Environmental Indemnity,
with interest thereon at the Default Rate specified in the Note from the date of advancement; and

(c)  all court costs, reasonable attorneys’ and paralegals’ fees and
expenses, appraiser’s fees, advertising costs, notice expenses, expenditures for documentary and
expert evidence, stenographer’s charges, publication costs, and costs, which may be estimated as
to items to be expended after entry of the decree, of procuring all abstracts of title, title searches
and examinations, title guarantees, title insurance policies and similar data with respect to title
which Lender may deem necessary. All such expenses shall become additional Obligations
secured herroy and shall be immediately due and payable, with interest thereon at the Default
Rate specified ii the Note, when paid or incurred by Lender in connection with any proceedings,
including, but 1ot limited to, probate and bankruptcy proceedings, to which Lender shall be a
party, either as plaingiff, claimant, or defendant, by reason of this Mortgage or any indebtedness
hereby secured or in-¢onnection with the preparations for the commencement of any suit for
foreclosure, whether or et zctually commenced. The proceeds of any sale shall be distributed
and applied to the items descrited in (a), (b) and (c) of this paragraph as Lender may in its sole
discretion determine, and any sviplus of the proceeds of such sale shall be paid to Borrower.

Section 3.5, Marshalling. ~/1'¢ the maximum extent permitted by applicable law,
Borrower waives all rights to direct thelorder in which the Secured Property will be sold in the
event of a Sale under this Mortgage, and also.any right to have any of the Secured Property
marshalled upon Sale.

Section 3.6. Remedies are Cumulative. Al'’remedies contained in this Mortgage are
curnulative, and Lender shall have all other remedies provided by law or in any other agreement
between Borrower and Lender. The delay or failure of Izuder to exercise any right or remedy
under the Loan Documents will not be construed as a waiver ¢f any right or remedy, or any
Event of Default. Lender may exercise any one or more of its righis and remedies, at its option,
without regard to the adequacy of its security. To the extent permitied-oy applicable law, every
power or remedy given to Lender by any of the Loan Documents, or otherwise, may be exercised
by Lender concurrently or independently, from time to time, as often as Lender may determine,
and Lender may pursue inconsistent remedies.

Section 3.7.  WAIVER OF RIGHT OF REDEMPTION. BORROWER KXFPRESENTS
THAT IT HAS BEEN AUTHORIZED TO, AND BORROWER DOES HEREBY WAIVE, TO
THE FULL EXTENT PERMITTED UNDER LAW, ANY AND ALL STATUTORY OR
EQUITABLE RIGHTS OF REDEMPTION, REINSTATEMENT OR ANY OTHER RIGHT
UNDER ANY “MORATORIUM LAW” ON BEHALF OF BORROWER AND EACH AND
EVERY PERSON ACQUIRING ANY INTEREST IN OR TITLE TO THE SECURED
PROPERTY SUBSEQUENT TO THE DATE HEREOF.

Section 3.8. Recourse. Reference is made to Section 10.13 of the Loan Agreement,
which is incorporated herein by reference, for limitations on the personal liability of Borrower
and related parties with respect to the Secured Debt.
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ARTICLE IV
MISCELLANEOUS

Section4.1.  Severability. The invalidity or unenforceability of any one or more
provisions of this Mortgage will not affect any other provision of this Mortgage.

Section4.2.  Processing Fees. Borrower shall pay Lender a reasonable charge for, and
reasonable attorney fees in connection with, considering, negotiating, preparing, and providing,
at Borrower’s request: (a) a waiver of any provision of, or amendment or modification to, any of
the Loan Documents; or (b) any approval or other document requested by Borrower. Such
charges shallbe payable, whether or not Lender complies with Borrower’s request.

Section +.2.  Notices. All notices, demands, consents, approvals, requests or other
communications zrovided for, or required to be given or furnished, by either party at the address
specified on the first puge of this Mortgage, or under any of the other Loan Documents, shall be
in writing and delivered in accordance with the Loan Agreement.

Section 4.4.  Release - Miodification, Partial Reconvevance. Without affecting
Borrower’s liability for the payment ¢f the Secured Debt, Lender may from time to time, without
notice: (a) release any person liable-for the payment of the Secured Debt: (b) extend or modify
the Indebtedness and/or any of the Obiizations; (c) accept additional real or personal property of
any kind as security, or alter, substitute, o cicase any of the Secured Property; or (d) consent to
any map or plat of the Real Property Collateral, reconvey any part of the Real Property
Collateral, join in granting any easement or ciéating any restriction on the Real Property
Collateral, or join in any subordination or other agreerment affecting this Mortgage.

Section 4.5.  Inspections. Upon at least two (2) days notice anytime prior to an Event
of Default, and at any time, without notice, during the corirnance of an Event of Default,
Lender may enter upon and inspect the Secured Property 1 merson or by agent, subject to
Borrower’s indemnity (and the exclusions thereto) in Section 9.6 of'fh:e Loan Agreement and the
rights of tenants of the Improvements.

Section4.6. Release. Upon payment in full of the Secured Debt, or otherwise in
accordance with Section 4.6(d) of the Note, Lender shall release the lien of ihis"Mortgage from
the Secured Real Property. Borrower must pay all costs and expenses in conitection with the
release, including recordation in the applicable public records.

Section 4.7.  Statutes of Limitations. Borrower waives all present and future statutes of
limitations as a defense to any action to enforce the provisions of this Mortgage, collect any
Indebtedness or enforce the Obligations to the fullest extent permitted by applicable law.

Section 4.8.  Borrower and Lender Defined. The term “Borrower” includes both the
original Borrower and any subsequent owner or owners of any of the Secured Property. The
term “Lender” includes the original Lender and also any future owner or holder, including the
pledgees and participants, of the Note or any interest therein. If more than one person or entity
constitutes, collectively, Borrower, all of the provisions with reference to Borrower shall be
construed to refer to each such person or entity. For example, if there are two persons who are,
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collectively, Borrower, and one shall become bankrupt, then Lender shall have the right to
invoke the remedies set forth in this Mortgage applicable to the bankruptcy of Borrower.

Section 4.9.  Number and Gender. Whenever the context requires, the singular includes
the plural and vice versa and each gender includes each other gender.

Section 4.10.  Captions; Modifications. The captions and headings of the articles and
sections of this Mortgage are for convenience only and are not to be used in construing this
Mortgage. The provisions of any of the Loan Documents may be amended, or waived, only by
written instrument executed by Borrower and Lender.

Sectioii4.11.  Successors and Assigns; Transfer by Lender. This Mortgage will bind and
benefit the lega! representatives, successors, and assigns of Borrower and Lender. This provision
does not alter, linnt, or restrict the effect of the transfer restrictions contained herein. Lender
may, in accordance witn-the provisions of the Loan Agreement, sell, assign, or otherwise transfer
all or any portion of th¢ Loan, its rights under the Loan Documents, and the Environmental
Indemnity, including, granting or selling participations therein, to one or more institutional
investors, or affiliates therecf, £i to one or more of Lender’s wholly-owned subsidiaries, all
without notice to or the consent of Boirower.

Section 4.12. Govering Law; furisdiction. To induce Lender to accept this Mortgage,
Borrower irrevocably agrees that all act:Cis or proceedings in any way, manner or respect,
arising out of or from or related to this Mortgage may be litigated or enforced in the state or
federal courts located in Cook County, lllinois. /Borrower hereby consents and submits to the
jurisdiction of any such court located within said courty and hereby waives any objection it may
have based on improper venue or forum non conveniess to the conduct of any proceeding
brought against Borrower by Lender in accordance with this paragraph.

Section 4.13. Intentionally Omitted.

Section 4.14. Consents and Approvals. No waiver of any Evzatof Defauit, or breach by
Borrower under the Loan Documents, shall be implied from any omist¢ion by Lender to take
action on account of such Event of Defauit or breach, if such Event of Defayit or breach persists
or is repeated. No express waiver shall affect any Event of Default or breacr; ether than the
Event of Default or breach specified in the waiver. Any such waiver shall be opezative only for
the time, and to the extent, stated in a writing executed by a senior officer of Lender: /Waivers of
any covenant, term, or condition contained herein shall not be construed as a waiver of any
subsequent breach of the same covenant, term, or condition. Lender’s consent to or approval of
any act or omission by Borrower, requiring further consent or approval, shall not be deemed to
waive, or render unnecessary, the consent to or approval of any subsequent and/or similar act,

Section 4.15. Indemnity. Borrower shall indemnify, defend, and hold Lender harmless
with respect to Losses (as defined in the Loan Agreement), which may be imposed on, incurred,
suffered or paid by, or asserted against, Lender by reason, on account of, or in connection. with:
(a) any negligence, willful misconduct, or default of Borrower, Guarantor, (as defined in the
Loan Agreement) any lessee, or any of their respective agents, contractors, subcontractors,
servants, employees, licensees, or invitees causing or resulting in an Event of Default under any
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Loan Document; (b) Lender’s good faith and commercially reasonable exercise of any of its
rights and remedies, or the performance of any of its duties, under any Loan Document; (c) any
assertion or claim of liability or responsibility of Lender for (i) the payment or performance by
Borrower or Guarantor of any indebtedness or obligation of Borrower or Guarantor contemplated
under the Loan Documents, or (ii) the cost of any investigation, litigation, or other proceeding,
including any threatened investigation, litigation, or other proceeding relating to any of the
foregoing; (d) the construction, reconstruction, or alteration of the Secured Property; or (e) any
accident, injury, death, or damage to any person or property occurring in, on, about, or in
connection with the Secured Property, or any street, drive, sidewalk, curb, or passageway
adjacent thereto, except to the extent caused by the willful misconduct or gross negligence of
Lender. Rorsower’s obligations to Lender under this Section 4.15 shall be the same as
Borrower’s oblizations to Lender under Section 9.6 of the Loan Agreement, and the provisions
of Section 9.6 Hf the Loan Agreement are deemed incorporated into this Mortgage in order to
impose such obligatiens on Borrower with respect to Lender hereunder.

Section 4.16. Hazardous Substances.

(a) Forpurposes of this Mortgage the terms “Hazardous Substance”,
“CERCLA”, “RCRA”, and “Environmental Law” shall have the meanings specified in the Loan
Agreement.

{b)  Borrower rep:csents, warrants, acknowledges and agrees that:

(1) To Borrowe:'s Knowledge, the Secured Property does not
contain any Hazardous Substance, except tiiat which is disclosed in the environmental
site assessments and other reports listed on/Exhibit N to the Loan Agreement (such
reports collectively referred to as the “ESA”™),

(i)  Borrower has no Knowledge that any Hazardous Substance
is present, used, manufactured, handled, generated, t:ansported, stored, treated,
discharged, released, buried or disposed of on, under or about.ths Secured Property, other
than as specifically disclosed in the ESA.

(i) Borrower has obtained environmental.si‘c assessments,
copies of which have been furnished to Lender. Such assessment inclvded inquiry into
the previous ownership and uses of the Secured Property consistent with good
commercial or customary practices in an effort to minimize liability under CEKCLA and
all other statutes referred to in subsection (a) of this section as specified in 42 U.S.C.
Sections 9601 (35) (A) and 9607(b), all as amended, except that this clause (iii) is subject
to that which is specifically disclosed in the ESA;

(iv)  Borrower has not undertaken, permitted, authorized or
suffered, and will not undertake or authorize or knowingly suffer or permit, the
manufacture, handling, generation, transportation, storage, treatment, discharge, release,
burial or disposal of any Hazardous Substance on, under or about, or in a location that
may adversely affect, the Secured Property, or the transportation to or from the Real
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Property Collateral of any Hazardous Substance, other than as specifically disclosed in
the ESA;

(v)  There is no pending or, to Borrower’s best Knowledge,
threatened, litigation or proceedings before any administrative agency in which any
person or entity alleges the release or threat of release of Hazardous Substances, or their
placement on, under, about, or in connection with the Secured Property, or the use,
manufacture, handling, generation, transportation, storage, treatment, discharge, burial or
disposal of Hazardous Substances, on, under, about, or in connection with the Secured
Property, or the transportation of Hazardous Substances, to or from the Real Property
Collzieral, other than as specifically disclosed in the ESA;

(vi)  The undersigned has not received any notice and has no
Knowleds;e fhat any Governmental Authority or any employee or agent thereof has
determined, orihreatens to determine, that there is a presence, release or threat of release
of Hazardous Sulsstances, or the placement of Hazardous Substances on, under, about, or
in connection win the Secured Property, or the manufacture, handling, generation,
transportation, storage,«rzatment, discharge, burial or disposal of Hazardous Substances,
on, under, about, or in cormection with the Secured Property, or the transportation of
Hazardous Substances to or-rum the Real Property Collateral, other than as specifically
disclosed in the ESA;

(vii) There have been no communications or agreements by
Borrower with any Governmental Autiioiity or any private entity, including any prior
owners of the Secured Property, relating in’any way to the release, threat of release or
placement of Hazardous Substances on, undez, 22out, or in connection with the Secured
Property, or the manufacture, generation, transportation, storage, treatment, discharge,
burial or disposal of Hazardous Substances, on, undes, about, or in connection with the
Secured Property, or the transportation of Hazardous-Substances, to or from the Real
Property Collateral other as specifically disclosed in the ESA:

(viii}) Neither Borrower nor, to the best Knowledge of Borrower,
any other person, including any predecessor owner, tenant, license<, gccupant, user or
operator of the Secured Property, has ever caused, permitted, authorized or suffered, and
Borrower will not cause, permit, authorize or suffer any Hazardous Supstance to be
placed, held, located or disposed of, on, under, about, or in connection with any other real
property all or any portion of which is legally or beneficially owned (or any interest or
estate therein which is owned) by Borrower in any jurisdiction now or hereafter having in
effect a so called “Superlien” law or ordinance or any part thereof the effect of which law
or ordinance would be to create a lien on the Secured Property to secure any obligation in
connection with the real property in such other jurisdiction other than that which is
specifically disclosed in the ESA;

(ix) Borrower has no Knowledge of any occurrence or
condition on the Secured Property or on any real property adjoining or in the vicinity of
the Real Property Collateral that could cause the Secured Property to be subject to any
restrictions on the ownership, occupancy, transferability or use of the Secured Property
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under any Environmental Laws or any other federal, state or local Governmental
Requirements relating to Hazardous Substances, except as disclosed in the ESA.

(¢}  Borrower recognizes and acknowledges that in entering into this
Loan transaction and accepting this Mortgage, Lender is expressly and primarily relying on the
truth and accuracy of the foregoing warranties and representations without any obligation to
investigate the Secured Property; that such reliance exists on the part of Lender despite any
environmental reports or investigations which may have been submitted to Lender prior hereto;
that such warranties and representations are a material inducement to Lender in making the Loan
and accepting this Mortgage; and that Lender would not be willing to make the Loan and accept
this Mortgage in the absence of any of such warranties and representations.

(d)  Borrower shall keep and maintain the Secured Property in
compliance with 7and shall not cause or permit the Secured Property to be in violation of, any
Environmental Law: relating to health and safety, industrial hygiene or to the environmental
conditions on, under, about, or in connection with the Secured Property including air, soil and
ground water conditions.” Borrower, any agent, servant, employee, or tenant shall not generate,
manufacture, handle, store, treat, discharge, release, bury, or dispose of on, under or about, or in
a location that may adversely affec(, the Secured Property, any Hazardous Substance in violation
of any Environmental Law. Without-iimiting the generality of the foregoing provisions of this
subsection, and at all times, Borrower sha'l fully comply in a timely manner with, and cause all
of its employees, agents, contractors, subcontractors, tenants and any other persons occupying or
present on the Real Property Collateral to so qomply with, all Environmental Laws applicable to
the generation, manufacture, handling, storage, wéaiment, discharge, release, burial or disposal of
any Hazardous Substance now or hereafter located or present on, under, about, or in connection
with the Secured Property, or the transportation to or ficin the Real Property Collateral of any
Hazardous Substance. Any lease concemning the Secur:< Property shall contain a provision
prohibiting the lessee, and any agent, servant, employee or teaan: of the lessee, from generating,
manufacturing, storing, treating, discharging, releasing, burying or-disposing on, under, about, or
in connection with the Secured Property, or transporting to or from tiie-Real Property Collateral,
any Hazardous Substance.

(e) If the release, threat of release, placement or;, under, about, or in
connection with the Real Property Collateral, or the use, generation, mainiasture, storage,
treatment, discharge, release, burial or disposal on, under or about, or in a loeation that may
adversely affect, the Secured Property, or transportation to or from the Real Propeity Collateral,
of any Hazardous Substance: (i) gives rise to liability, costs or damages (including a response
action, remedial action, or removal action) under RCRA, CERCLA, the State Toxic Substances
Laws, or any statutory or common law theory based on negligence, trespass, intentional tort,
nuisance or strict liability or under any reported decision of a state or federal court, (ii) causes or
threatens to cause a significant public health effect, or (iii) pollutes or threatens to pollute the
environment, Borrower shall promptly take any and all response, investigation, remedial and
removal action required by applicable law to clean up the Secured Property and any other
affected property and mitigate exposure to liability arising from the Hazardous Substance.

(f) Borrower shall indemnify, defend with counsel sclected by Lender,
protect and hold harmless Lender, its directors, officers, employees, agents, assigns and any
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successor or successors to Lender’s interest under the Note, this Mortgage and/or the Secured
Property through foreclosure or deed in lieu of foreclosure from and against all Losses of any
kind whatsoever which may be imposed on, paid, incurred or suffered by, or asserted against,
any indemnified party at any time before, on or afier the date of foreclosure of the Secured
Property by Lender or any transfer of the Secured Property to Lender in lieu of foreclosure
directly or indirectly arising from or attributable to (i) any breach by Borrower of any of its
agreements, warranties or representations set forth in this Section 4.16, or the actions or
omissions of Borrower (irrespective of Borrower’s lack of notice (actual or constructive)) with
respect to Hazardous Substances, or (ii) any repair, cleanup or detoxification, or preparation and
implementation of any investigation, removal, remedial response, closure or other plan
concerning <any Hazardous Substance on, under, about, or in connection with the Secured
Property, regardless of whether undertaken due to governmental action. To the fullest extent
permitted by aprlicable law, the foregoing indemnification shall apply regardless of the fault,
active or passive nemigence, breach of warranty or contract of Lender; provided, however, that
Borrower shall not iave.any obligation pursuant to this subsection (f) with respect fo those
Losses arising directly ‘bv.rcason of the gross negligence or willful misconduct of Lender.
Without limiting the generality of the foregoing indemnity, such indemnity is intended to operate
as an agreement pursuant to Section 107 (e) of CERCLA, 42 U.S.C. Section 9607(¢), to insure,
protect, hold harmless and indemrify Lender for any liability pursuant to such statutes.

(g)  In the event'of any release of, or the discovery of any disposal of,
any Hazardous Substance on, under, about, or in connection with the Secured Property, except as
disclosed by the ESA, or the incurring of an)y expense or loss by a Governmental Authority or
third party in connection with any such Hazardods Substance, in violation of any Environmental
Laws for which Borrower may be liable or for which a lien may be imposed on the Secured
Property, Borrower shall immediately notify Lender in/wiiting and shall take all steps necessary
to abate and remove all such released or disposed substandes to background levels. Whenever
Borrower shall take any such remedial action, or enters intc any settlement agreement, consent
decree or other compromise with respect to any Hazardous Substances claims, Borrower shall
notify Lender in writing as soon as practicable thereafter of any sucli remedial action so taken or
any such settlement agreement, consent decree or other comproniise entered into, and, on a
contemporaneous basis, provide to Lender (i) copies of all data, repoits, proposals and studies
regarding such remediation or investigation of or preparation for remedidtios. and (ii) provide
Lender with a true and correct copy of any such settlement agreement, conseint decree or other
compromise entered into.

(h)  Without Lender’s prior written consent, which shall not be
unreasonably withheld, conditioned or delayed, except as contemplated by the ESA, Borrower
shall not take any remedial action in response to the presence of any Hazardous Substance on,
under, about, or in connection with the Secured Property, nor enter into any scttlement
agreement, consent decree, or other compromise in respect to any claims referred to m
subsection (f), which remedial action, settlement, consent or compromise might, in Lender’s
reasonable judgment, impair the value of Lender’s security hereunder; provided, however, that
Lender’s prior consent shall not be necessary if the presence of any Hazardous Substance on,

under, about, ot in connection with the Secured Property either poses an immediate threat to the

health, safety or welfare of any individual or is of such a nature that an immediate remefiial
response is necessary and it is not possible to obtain Lender’s consent before taking such action,

CHI2_632474.7 33



0614545166 Page: 39 of 47

UNOFFICIAL COPY

provided that in such event Borrower shall notify Lender as soon as practicable of any action so
taken. Lender shall not withhold its consent, where such consent is required hereunder, if either
(i) a particular remedial action is ordered by a court of competent jurisdiction, or (ii) Borrower
establishes to the reasonable satisfaction of Lender that there is no reasonable alternative to such
remedial action which would result in less impairment of Lender’s security hereunder; provided
that if Lender’s security is impaired in Lender’s reasonable judgment, Borrower, within ten days
after Lender’s request therefore, shall provide Lender with additional or substitute security
acceptable to Lender in its sole discretion, and shall execute, acknowledge, deliver and record

such documents and instruments as Lender reasonably requests to grant and perfect such security
interest.

(1) The failure of Borrower to comply with any of the foregoing
covenants, and|the expiration of any applicable notice and cure periods will, to the extent
permitted by applicuble law, automatically entitle Lender to appoint a receiver to operate the
Secured Property.

() The representations and warranties set forth in Sections
4.16(b)(vi), (b)(vii) and (b)(viii)Vand the covenants set forth in Sections 4.16(e) and (f) shall not
apply to any materials that would be, included within the definition of “Hazardous Substance”
which are customarily used in il construction, operation, maintenance and cleaning of
properties similar to the Secured Property. or to common household items, if the same are stored
in reasonable quantitics and used in accordance with applicable Environmental Laws and
manufacturer’s recommended standards.

(k)  Without limitation t5 2ny other provisions hereof, all rights of
Lender and all obligations of Borrower under this Sectien 4.16 shall survive the following, as
unsecured rights and obligations: (i) the payment of tae Indebtedness and performance of the
Obligations; (ii) the surrender of the Note, reconveyance of s Mortgage and/or release of any
other security for the Loan; (iii) the acquisition of the Secured Property by Lender; and (iv) the
transfer of all of Lender’s rights under the Loan Documents and/or-the Secured Property. All
references to Borrower hereunder shall include Borrower’s successors aid assigns.

Section 4.17. Intentionally Omitted.

Section 4.18. Time of Essence. Time shall be of the essence in tlie” payment and
performance by Borrower of the obligations of Borrower under this Mortgage, unosr, the other
Loan Documents and under the Environmental Indemnity.

Section 4.19. Business or Commercial Purpose. Borrower warrants that the extension of
credit evidenced by the Note is solely for business and commercial purposes.

Section 4.20. Changes in Law Regarding Taxation. In the event of the passage after the
date of this Mortgage of any law of the State deducting from the value of the Secured Property
for the purpose of taxation any lien or Encumbrance thereon or changing in any way the laws for
the taxation of mortgages or debts secured by mortgages for state or local purposes or the manner
of the collection of any such taxes, and imposing a tax, duty, levy, impost, fee or other charge
(collectively, “Tax”), either directly or indirectly, on this Mortgage or the Note, Lender may, at
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its option, upon ninety (90) days’ written notice to Borrower, declare the Note to be due and
payable, without any prepayment premium or penalty; provided, however, that Lender shall not
make such declaration and this Mortgage shall remain in effect if, notwithstanding said law: (a)
(i) Borrower may lawfully pay such taxes on behalf of Lender or (i1) Borrower and Lender may
lawfully, and do, enter into an enforceable agreement obligating Borrower to pay to Lender an
amount equal to any increase in taxation or charges imposed on or incurred by Lender by reason
of such change in law (which agreement shall become part of this Mortgage), and (b) Borrower
does in fact pay such taxes or such increases in taxation or charges, as applicable.

Section 4.21. Further Assurances. Borrower will, at Borrower’s sole cost and expense
and at the r<asonable request of Lender, (a) promptly correct any defect or error which may be
discovered in 12 contents of the Note, the other Loan Documents, the Environmental Indemnity
or in the exccuidon, acknowledgment or recordation thereof, (b) promptly do, execute,
acknowledge and deliver, any and all such further acts, deeds, conveyances, mortgages, trust
deeds, assignments, -esionpel certificates, security agreements, notices of assignment and of
security interest, trans:ers. certificates, assurances and other instruments as Lender may
reasonably require from time-o time in order to carry out more effectively the purposes of this
Mortgage, to subject to the lieiLand security interest hereby created any of Borrower’s properties,
rights or interests covered or now or hereafter intended to be covered hereby, to perfect and
maintain said lien and security interZst and to better assure, convey, grant, assign, transfer and
confirm unto Lender the rights granted ornow or hereafter intended to be granted to Lender
hereunder or under any other instrument =Xecuted in connection with this Mortgage or which
Borrower may be or become bound to coniey or assign to Lender in order to carry out the
intention or facilitate the performance of the provisions of this Mortgage; provided, however,
that nothing contained in this Section shall be cons’méd to permit Lender to unilaterally require a
material change in the substantive terms and conditions of the Note, the other Loan Documents
or the Environmental Indemnity.

Qection 4.22. Recordation and Re-Recordation of Meftgage. Borrower will, at the
reasonable request of Lender, promptly record and re-record, fiie ond refile and register and re-
register this Mortgage, any financing or continuation statements aric; every other instrument in
addition or supplemental to any thercof that shall be required by any present or future law in
order to perfect and maintain the validity, effectiveness and priority of this Mortgage and the lien
and sccurity interest intended to be created hereby, or to subject after acquired property of
Borrower to such lien and security interest, in such manner and places and wiihip-such times as
may be reasonably necessary to accomplish such purposes and to preserve and protect the rights
and remedies of Lender. Borrower will furnish to Lender evidence reasonably satisfactory to
Lender of every such recording, filing or registration. Lender may file copies or reproductions of
this instrument at any time and from time to time at Lender’s option without further
authorization from Borrower.

Section 4.23. Defense of Title and Litigation. If the lien, security interest, validity,
enforceability or priority of this Mortgage, or if title or any of the rights of Lender in or to the
Secured Property, shall be endangered, or shall be attacked directly or indirectly or if any action
or proceeding is instituted against Borrower or Lender with respect thereto, Borrower will, upon
obtaining knowledge thereof, promptly notify Lender and will diligently endcavor to cure any
defect which may be developed or claimed, and will take all commercially reasonable, necessary
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and proper steps for the defense of such action or proceeding, including the employment of
counsel, the prosecution or defense of litigation and, subject to Lender’s reasonable approval, the
compromise, release or discharge of any and all adverse claims. Lender (whether or not named
as a party to such actions or proceedings) is hereby authorized and empowered (but shall not be
obligated) to take such additional steps as it may deem necessary or proper for the defense of any
such action or proceeding or the protection of the lien, security interest, validity, enforceability
or priority of this Mortgage or of such title or rights, including the employment of counsel, the
prosecution or defense of litigation, the compromise, release or discharge of such adverse claims,
the purchase of any tax title and the removal of such prior liens and security interests. Borrower
shall, on demand, reimburse Lender for all reasonable expenses (including reasonable attorneys’
fees and disbursements) incurred by Lender in connection with the foregoing matters, and the
party incurring-such expenses shall be subrogated to all rights of the person receiving such
payment. All suclicosts and expenses of Lender, until reimbursed by Borrower, shall be deemed
to be secured by«hiz Mortgage.

Section 4.24. Validity, Perfection and Enforceability. This Mortgage, when duly
recorded and when financing-statements are duly filed in the appropriate public records, will
create a valid, perfected and”siforceable lien upon and security interest in all the Secured
Property, and there will be no defénses or offsets to this Mortgage or to the Secured Debt at the
time this Mortgage is recorded.

Section 4.25. Commissions and ‘Hiokerage Fees. Borrower shall indemnify Lender
against and protect, defend and hold Lender haimless from any action, suit, claim, debt, loss,
demand, liability, or expense, including reasonaii€ attorney’s fees and court costs arising from or
in connection with the payment of any brokerage commissions, charges or fees which may be
payable or which may be alleged to be payable i _<canection with the Loan or any other
activities, events or occurrences herein contemplated, it Deing acknowledged by Borrower that
any such commissions, charges or fees, or the defense agairst claims for any of the foregoing,
shall be paid solely by Borrower to the party or parties entitled-thereto.

Section 4.26. Waiver of Homestead and Redemption. Borraiver releases and waives all
rights under the homestead and exemption laws of the State of Illinois.. Sorrower acknowledges
that the Property does not include “agricultural real estate” or “residential teal estate” as those
terms are defined in 735 ILCS 5/15-1201 and 5/15-1219. Pursuant to 73551C8 5/15-1601(b)
Borrower waives any and all rights of redemption from sale under any order<0f foreclosure of
this Mortgage or other rights of redemption which may run to Borrower or any oihe=Owner of
Redemption”, as that term is defined in 735 ILCS 5/15-1212. Borrower waives all rights of
reinstatement under 735 ILCS 5/15-1602 to the fullest extent permitted by Illinois law.

Section 4.27. Nonforeign Entity. Section 1445 of the Internal Revenue Code of 1986, as
amended (“Internal Revenue Code”), provides that a transferee of a U.S. real property interest
must withhold tax if the transferor is a foreign person. To inform Lender that the withholding of
tax will not be required in the event of the disposition of the Secured Property pursuant to the
terms of this Mortgage, Borrower hereby certifies, under penalty of perjury, that:
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. (a)  Borrower is not a foreign corporation, foreign partnership, foreign
trust or foreign estate, as those terms are defined in the Internal Revenue Code and the
regulations promulgated thereunder;

(b)  Borrower’s U.S. employer identification number is 20-3929113;
and

(c)  Borrower’s principal place of business is c/o Magellan
Development Group, Ltd., 303 East Wacker Drive, Suite 2750, Chicago, Illinois 60601.

It is understood that Lender may disclose the contents of this certification to the Internal
Revenue Seivice and that any false statement contained herein could be punished by fine,
imprisonment of both. Borrower shall execute such further certificates, which shall be signed
under penalty of yerjury, as Lender shall reasonably require. The covenant set forth herein shall
survive the foreclosate of the lien of this Mortgage or acceptance of a deed in lien thereof.

Section 4.28. Language of Agreement. The language of this Mortgage, the other Loan
Documents and the Environmental Indemnity shall be construed as a whole according to its fair
meaning, and not strictly for or-against any party. As used in this Mortgage, the term
“including” means “including, without limitation” and the term “Secured Property” means all, or
any part or portion of the Secured Preperty.

Section 4.29. Integrated Contract. This Mortgage, the other Loan Documents, the
Environmental Indemnity and any agreement, document or instrument attached hereto or thereto
or referred to herein or therein integrate ail thésterms and conditions mentioned herein or
incidental hereto, and supersede all oral negotiations and prior writings in respect to the subject
matter hereof.

Section 4.30. Waivers. To the fullest extent permittec: by applicable law, Borrower
waives the benefit of all laws now existing or that hereafter may ¢ enacted providing for (a) any
appraisement before Sale of the Secured Property or (b) in any way extending the time for the
enforcement or the collection of the Note or the Indebtedness evidenced thereby, or creating or
extending a period of redemption from any Sale made in collecting said Indebtedness. To the
fullest extent permitted by applicable law, Borrower shall not: (i) at any time .nsist upon, plead,
claim or take the benefit or advantage of any law now or hereafter in force pioviding for any
appraisement, valuation, stay, extension or redemption; and (ii) Borrower, for Borrower,
Borrower’s representatives, successors, and assigns, and for any and all persons ¢ver claiming
any interest in the Secured Property, hereby waives and releases all rights of redemption,
valuation, appraisement, stay of execution, notice of election to mature or declare due the whole
of the Indebtedness and marshalling in the event of foreclosure of the liens hereby created. If
any law referred to in this Section and now in force, of which Borrower, Borrower’s
representatives, SUCCESSOTS and assigns or other person might take advantage despite this Section,
shall hereafter be repealed or cease to be in force, such law shall not thereafter be deemed to
preclude the application of this Section. Borrower expressly waives and relinquishes any and all
rights and remedies, which Borrower may have or be able to assert by reason of the laws or
decisions of the State pertaining to the rights and remedies of sureties.
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Section 4.31. References to Loan Documents. All references in this Mortgage to this
Mortgage, and/or any other Loan Documents shall include and be deemed to include a reference
to any and all amendments, modifications, substitutions, replacements, rearrangements,
restatements, extensions, and renewals thereof and thereto, executed by Lender.

Section 4.32. Waiver of Jury Trial; Damages. Each of Lender and Borrower hereby
waives the right to a tial by jury in any action or proceeding based upon, or related to, the
subject matter of the Note, this Mortgage securing same or any other Loan Document. Neither
Lender nor Borrower shall seek to consolidate any such action in which a jury trial has been
waived, with any other action in which a jury trial cannot or has not been waived. This waiver is
knowingly. 4intentionally and voluntarily made by Borrower and Lender, and Borrower and
Lender each acknowledges that no person has made any representations of fact to induce this
waiver of jury trial. Borrower acknowledges (a) that it bargained at arm’s length and in good
faith, without duress(b) that the provisions hereof shall be subject to no exceptions whatever,
(c) that it has been represented (or has had the opportunity to be represented) in the signing of the
Note, this Mortgage secaring same or any other Loan Document and in the making of this waiver
by independent legal counsel, selected of its own free will and (d) that it had the opportunity to
discuss this waiver with courisei. Borrower and Lender each specifically acknowledges that no
party has in any way agreed wit'i o1 represented to any other parly that the provisions of this
Section will not be fully enforced iri ell instances. Borrower further acknowledges that it has
read and understands the meaning and rainifications of this waiver provision and as evidence of
this fact signs its initials.

Borrower s initials

Section 4.33. Costs of Enforcement. On defmand, Borrower shall pay or reimburse
Lender for the payment of any COStS Or eXpenses (including; aitorneys’ fees and disbursements)
incurred or expended by Lender connection with or incidental to (a) any default or Event of
Default, or (b) the exercise or enforcement by or on behalf ¢t 1 ander of any of its rights or
remedies or Borrower’s obligations under this Mortgage or under *he other Loan Documents,
including (i) the enforcement, compromise or settlement of the obligaticus of the Note, and (i) if
prompted by an act or omission of Borrower, all actions taken by Lender 10 protect its security
under the Note and the other Loan Documents, including consultation with-anattorney whether
or not the matter prompting such consultation is eventually involved in litigaasn. In the event
cither Borrower or Lender institutes an action against the other party with respect to this
Mortgage, the non-prevailing party in such action shall pay all reasonable expenses incurred by

the prevailing party, including but not limited to, reasonable attorneys’ fees and court Costs.

Section 4.34. Future Advances. This Mortgage is given to secure payment of the Note,
whether the entire amount thereof shall have been advanced to Borrower at the date hereof, or at
a Jater date, and to secure the payment and performance of all other liabilities and obligations of
Borrower under the Note or under any other Loan Documents and any other amount or amounts
that may be added to the indebtedness secured hereby under the terms of this Mortgage, all of
which indebtedness being equally secured with and having the same priority as any amounts
advanced at the date hereof. It is agreed that any future advances by Lender to or for the benefit
of Borrower from time to time under this Mortgage or under any other Loan Documents and
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whether or not such advances are obligatory or are made at the option of Lender, or otherwise,
made at any time from the date of this Mortgage, and all interest accruing thereon, shall be
equally secured by this Mortgage and have the same priority as all amounts, if any, advanced as
of the date hereof and be subject to all of the terms and provisions of this Mortgage; provided,
however, that the aggregate amount of the indebtedness secured hereby together with all such
additional sums advanced shall not exceed two hundred percent (200%) of the stated principal
amount of the Note.

[Signature page follows]
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Exccuted as of the day and year first above written.
BORROWER:

TIDES AT LAKESHORE EAST LLC, a
Delaware limited liability company

By: Lakeshore Tides LLC, an Illinois limited
liability company, its Managing Member

By __ aot—wm ey,
David Carlins, a Manager

40
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STATE OF ILLINOIS

)
) SS
COUNTY OF COOK )

1, the undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that David Carlins personally known to me to be the Manager of Lakeshore Tides LLC,
an Tllinois limited liability company, which is the Managing Member of Tides at Lakeshore East
LLC, a Delaware limited liability company, and personally known to be the same person whose
name is subscribed to the foregoing instrument as such, appeared before me this day in person
and acknowledged that he signed and delivered the said instrument in his capacity as Manager of
such compaiy.-as his free and voluntary act and deed and as the free and voluntary act and deed
of said company-as Managing Member of Tides at Lakeshore East LLC, for the uses and
purposes therein set forth.

2%
Given under my hand-and official seal this day of May, 20%4(4\

Notary Public

FICIAL SEAL
N PLIKUHN

N STATE OF ILLINOIS
TARY PUBLIC,
:3 COMMISSION EXPIRES 7-16-2007
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EXHIBIT “A”
LEGAL DESCRIPTION

PARCEL I

LOT 14, TOGETHER WITH THE EAST 2.00 FEET OF LOT 22 IN LAKESHORE EAST
SUBDIVISION, BEING A SUBDIVISION OF THE UNSUBDIVIDED LANDS LYING EAST
OF AND ADJOINING FORT DEARBORN ADDITION TO CHICAGO, SAID ADDITION
BEING IN THE SOUTHWEST FRACTIONAL QUARTER OF SECTION 10, TOWNSHIP 39
NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
[LLINOIS, ACCORDING TO THE PLAT OF SAID LAKESHORE EAST SUBDIVISION
RECORDED MARCH 4, 2003 AS DOCUMENT 0030301045.

PARCEL 2:

NON-EXCLUSIVE EASEMENT APPURTENANT TO AND FOR THE BENEFIT OF
PARCEL 1, INCLUDING T ASEMENTS FOR ACCESS TO IMPROVEMENTS BEING
CONSTRUCTED OVER 7EMPORARY CONSTRUCTION EASEMENT AREAS, FOR
PEDESTRIAN AND VEHICUL AR INGRESS AND EGRESS ON, OVER, THROUGH AND
ACROSS THE STREETS, AND) TO UTILIZE THE UTILITIES AND UTILITY
EASEMENTS, IN AND UPON LOTS AND PARTS OF LOTS IN LAKESHORE EAST
SUBDIVISION AFOREMENTIONED, ALL AS MORE PARTICULARLY DEFINED,
DESCRIBED AND CREATED BY DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS FCR LAKESHORE EAST MADE BY AND
BETWEEN LAKESHORE EAST LLC, LAKESHORE EAST PARCEL P LLC, AND ASN
LAKESHORE EAST LLC DATED AS OF JUNE 24.-2002 AND RECORDED JULY 2, 2002
AS DOCUMENT 0020732020, AS AMENDEL BY FIRST AMENDMENT 7O
DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMENTS
FOR LAKESHORE EAST EXECUTED BY LAKESHORL EAST LLC DATED AS OF
MARCH 3, 2003 AND RECORDED MARCH 7, 2003 AS DOCUMENT 0030322531 AND AS
FURTHER AMENDED BY SECOND AMENDMENT <70 DECLARATION OF
COVENANTS, CONDITIONS, RESTRICTIONS AND EASEMEIITS FOR LAKESHORE
EAST EXECUTED BY LAKESHORE EAST LLC DATED AS OF NOYVEMBER 18, 2004
AND RECORDED NOVEMBER 19, 2004 AS DOCUMENT NUMBER 6501 019098 AND AS
FURTHER AMENDED BY THIRD AMENDMENT TO DECLARATION Q¥ COVENANTS,
CONDITIONS, RESTRICTIONS AND EASEMENTS FOR LAKESHORE EASE EXECUTED
BY LAKESHORE EAST LLC DATED AS OF FEBRUARY 24, 2005 AND RECORDED
FEBRUARY 25, 2005 AS DOCUMENT NUMBER 0505632009, AND LAST AMENDED BY
THE FOURTH AMENDMENT TO DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND EASEMENTS FOR LAKESHORE EAST EXECUTED BY
LAKESHORE EAST LLC DATED AS OF FEBRUARY 24, 2005 AND RECORDED
FEBRUARY 25, 2005 AS DOCUMENT 0505632012.

Common Address: 360 East South Water Street, Chicago, Illinois

PIN:  17-10-318-049
17-10-318-050
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