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OPERATIUN AND RECIPROCAL EASEMENT AGREEMENT

THIS OPERATION AND REC{PROCAL EASEMENT AGREEMENT (“Agreement”) is
made and entered into as of the Znd day of January, 2006 , by Lakeview Station, LLC, an
Illinois limited liability company (“Lakeview Station ™).
RECITALS:

A. The tegms used 1n¥;he Recnals if ne. otherwise defined in the Recitals, shall have
the meanings set forth in Article I hereof, ~ % * S . :

B. By virtue of a gubdivision plat, a certain parcel £ real estate located in the City of
Chicago, County of Cook, Ste of Illinois and legally desctibed-on Exhibit A attached hereto
and incorporated herein by this reference (the “Parcel”) conizins a retail portion and a
condominium portion hereinafter referred to, respectively, as the “Cox<ominium Property” and
the “Retail Property.”

C. Lakeview Station is the record holder of legal title to the Parcel:

D. The Condominium Property and the Retail Property are structurally and/or
functionally dependent on the other and may depend upon the other, to some extent, for structural
support, enclosure, ingress and egress, utility services and certain other facilities and components
necessary for the operation and use of the Condominium Property and Retail Property.

E. Lakeview Station, as the Owner of the Parcel, desires by the execution of this
Agreement to provide for the efficient operation of the Condominium Property and Retail
Property to assure the harmonious relationship of the Owners of each such property, and to
protect the respectivevalues of each such. property, by providing for, declaring and creating
certain easements, covenants apd restrictions beneﬁtlng arid burdening the Condominium
Property and Retail Property. ,

NOW, THEREFORE, Lakeview Station , as the Owner of the Parcel hereby agrees and
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declares that the Property and any part thereof, is and shall be owned, held, mortgaged,
transferred, assigned, sold, conveyed and accepted subject to this Agreement, and further agrees
and declares that this Agreement and each of the provisions, easements, covenants, conditions,
restrictions, burdens, uses, privileges and charges set forth herein or created hereunder shall exist
at all times hereafter amongst, and be binding upon and inure, to the extent provided herein, to
the benefit of, all parties having or acquiring any right, title or interest in or to any portion of, or
interest or estate in, the Property and each of the foregoing shall run with the land subjected to
this Agreement.

ARTICLE 1

Definitions

The floor mumnhbers used in this Article I and elsewhere in this Agreement refer to the actual
chronological cid<z of the floors, with the ground floor being the first floor.
1.1  “AAA” means the American Arbitration Association.

1.2 “Agreemcut” means this Operation and Reciprocal Easement Agreement,
including all exhibits, sched1les, appendices, amendments and supplements thereto.

1.3  “Alterations” means 2dditions, improvements or alterations.

14  “Altering Owner” meau; an Owner who makes Alterations pursuant to
Article XXT hereof.

1.5  “Arbitration” means the arbitraticn proceeding for the Matters as set forth in
Section 12.1 hereof.

1.6  “Architect” means a reputable firm consisting. of both architects and civil
engineers (or a firm of architects and a firm of engineers agreeing to act jointly hereunder)
experienced in the design and operation of mixed-use structures sizailar to the Building selected
by the Owners pursuant to Article XVI hereof,

1.7 “Assessor” means the Assessor of Cook County, Illinois.

1.8 “Award” means the award, damages or just compensation resulting from any
taking of all or any part of the Property as set forth in Section 14.1 hereof.

1.9  “Base Building Completion” means the substantial completion of the
construction (in accordance with the Plans) of the core and shell of, and installation of the
Facilities within, the last of the Condominium Building and the Retail Building as set forth in
Section 3.1 hereof.

1.10 “Building” means all improvements, including, but not limited to, the footings,
foundations, columns, piles, buildings, improvements, fixtures, equipment, machinery, Facilities,
sidewalks, walkways, parking lots, driveways and landscaping now or hereafter located in, on,
under, within or upon the Parcel, including all alterations, rebuildings, replacements and
additions thereto. The Building is composed of the Condominium Building and the Retail
Building.
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at all times hereafter amongst, and be binding upon and inure, to the extent provided herein, to
the benefit of, all parties having or acquiring any right, title or interest in or to any portion of, or
interest or estate in, the Property and each of the foregoing shall run with the land subjected to
this Agreement.

ARTICLE 1
Definitions

The floor numbers used in this Article I and elsewhere in this Agreement refer to the actual
chronolog;ca! order of the floors, with the ground floor being the first floor.

1.1 ¢ A AA” means the American Arbitration Association.

1.2 “Agrcerient” means this Operation and Reciprocal Easement Agreement,
including all exhibits, scsedules, appendices, amendments and supplements thereto.

1.3 “Alterations” me«us additions, improvements or alterations.

1.4 “Altering Owner” ircuns an Owner who makes Alterations pursuant to
Article XXT hereof.

1.5 “Arbitration” means the arbitratinn proceeding for the Matters as set forth in
Section 12.1 hereof.

1.6 “Architect” means a reputable firm ciusisting of both architects and civil
engineers (or a firm of architects and a firm of engineer| agreeing to act jointly hereunder)
experienced in the design and operation of mixed-use structurcs similar to the Building selected
by the Owners pursuant to Article XVI hereof.

1.7 “Assessor” means the Assessor of Cook County, Illinois.

1.8 “Award” means the award, damages or just compensation resviting from any
taking of all or any part of the Property as set forth in Section 14.1 hereof,

1.9  “Base Building Completion” means the substantial completion of the
construction (in accordance with the Plans) of the core and shell of, and installation of the
Facilities within, the last of the Condominium Building and the Retail Building as set forth in
Section 3.1 hereof.

1.10 “Building” means all improvements, including, but not limited to, the footings,
foundations, columns, piles, buildings, improvements, fixtures, equipment, machinery, Facilities,
sidewalks, walkways, parking lots, driveways and landscaping now or hereafter located in, on,
under, within or upon the Parcel, including all alterations, rebuildings, replacements and

additions thereto. The Building is composed of the Condominium Building and the Retail
Building.
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1.11 “Building Insurance Policy” means a policy (or policies) of commercial
property insurance on those terms set forth in Seetion 9.1 hereof.

1.12 “Common Elements” means all portions of the Condominium Property other
than the Units,

113 “Comparable Projects” means those multi-use buildings of similar size and class
as the Building within the same geographic area as the Building,

1.14 “Condominium Act” means the Condominium Property Act of the State of
Illinois in &f¥fect at the time, if any, that the Owner of the Condominium Property submits the
Condominjur: Property to the provisions thereof.

115  “Cyndominium Association” means the not-for-profit corporation or association
formed for the purposé of administering the Condominium Property pursuant to the terms of the
Condominium Declaraiicn.

116 “Condominiua Bri'ding” means the portion of the Building located within the
Condominium Parcel.

117  "Condominium Building “levators" means the elevators and related equipment
located within the elevator shafts of the Condsminium Building.

1.18 “Condominium Declaration” meas any Declaration of Condominium pursuant
to which the Owner of the Condominium Property may submit the Condominium Property to the
provisions of the Condominium Act, as the same may be #mended from time to time.

1.19 “Condominium Easement Facilities” means cucilities located in the Retail
Property which are owned by the Owner of the Condominium Prop<rty and primarily benefit the
Condominium Property or the Owner of the Condominjum Property.

1.20 “Condominium Parcel” means that portion of the Parcel gepera!'y consisting of:
(a) the entire subsurface of the Parcel located within and outside of the exterio: walls of the
Building lying below a horizontal plane at the height of the underside of the grour:d floor of the
Building; (b) the surface, subsurface and air rights within which the elevator shaft aud elevator
lobby of the Condominium Building Elevator is located; (c) the surface and air rights from the
height of the underside of the ground floor of the Building to the height of the underside of the
second (2" floor of the Building except that portion that is delineated as the Retail Parcel as set
forth on Exhibit B; (d) the surface and air rights from the height of the underside of the ground
floor of the Building to the height of the upper roof; and (e) the air rights of the Parcel above a
horizontal plane located at the height of the underside of the second (2" floor of the Building
within which is located, among other things, the condominium units, stairwells, shafts, and the
Upper Roof; such Condominium Parcel being legally described on Exhibit B attached hereto.

1.21 “Condominium Parking Property” means that portion of the Condominium
Property in which the Condominium Parking Spaces are located.
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122 “Condominium Parking Spaces” means those parking spaces (and appurtenant
driveways and ramps) located on the Condominium Property.

123 “Condominium Property” means the Condominium Parcel improved with the
Condominium Building.

124  “Construction Manager” means a reputable person or entity experienced in the
management of construction projects involving mixed-use structures similar to the Building
selected by the Owners pursuant to Article XVI hereof. '

125", “Consumer Price Index” mean the Consumer Price Index for Utban Wage
Earners andClerical Workers, City of Chicago, All Items (Base Year 1967 = 100) for the
applicable montl) published by the Bureau of Labor Statistics of the United States Department of
Labor or similar iiiclsy agreed to by the Owners if such index is no longer available.

126 “Creditor Owner” means, except where otherwise defined hereunder in a
specific context, an Owner to vhiom a payment of money or other duty or obligation is owed
under this Agreement by any othsi Owner who has failed to make such payment or to perform
such duty or obligation as and when required hereunder.

127 “Defaulting Owner” meaus, except where otherwise defined hereunder in a
specific context, an Owner who has failed to' make a payment of money owed under this
Agreement to any other Owner or has failed to perform any of its duties or obligations as and
when required under this Agreement.

128  “Deficient Structural Support” means th: feduction of the structural support for
any portion of the Building below the support required tO0 maintain the structural safety or
integrity of the Building.

129 “Depositary” means the depositary appointed in ‘the  manner specified in
Section 17.1 hereof to receive and disburse insurance proceeds and condemnsiion awards.

130 “Easement” means any one or more of the easements provicec for, granted,
declared or created pursuant to or in accordance with the terms and provisions of this Agreement.

131 “Emergency Situation” means (a) a situation impairing or imminently likely to
impair structural support or any Facilities critical to the operation of the Building as a whole or to
the operation of any component part thereof; or (b) a situation causing or imminently likely to
cause bodily injury to persons or material physical damage to all or any portion of the Building or
any property within or about the Building: or (c) a situation which materially interferes with the
beneficial use of any Owner of its tespective portion of the Building. The duration of an

Emergency Situation shall be deemed to include the time reasonably necessary to remedy the
Emergency Situation.

1.32  "Environmental Laws" means any and all federal, state and local laws, statutes,
codes, ordinances, regulations, rules or other requirements (including, but not limited to consent
decrees and judicial or administrative orders), relating to public or worker health or safety or to the

4-
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environment, including, but not limited to, those applicable to the storage, treatment, disposal,
handling and release of any Hazardous Substances, all as amended or modified from time-to-time,
By way of example only and not for the purpose of excluding other such authority, the following
statutes and all rules and regulations relating thereto are a part of the Environmental Laws: the
Comprehensive Environmental Response, Compensation and Liability Act ("CERCLA" or the
Federal Superfund Act) as amended by the Superfund Amendments and Reauthorization Act of
1986 ("SARA") (42 U.S.C. 9601-9675); the Resource Conservation and Recovery Act of 1976, as
amended ("RCRA") (42 U.S.C. § 6901, et seq.); the Clean Water Act, as amended (33 U.S.C.
§ 1251, et seq.): the Clean Air Act, as amended (42 U.S.C. § 7401, et seq.); the Federal Insecticide,
Fungicide and Rodenticide Act, as amended ("FIFRA") (7 U.S.C. § 136, et seq.); The Hazardous
Materials Transportation Act, as amended (49 U.S.C. Section 1801, et seq.); the Occupational
Safety and Hzalth Act (29 U.S.C. 651, et. seq.); and any and all equivalent or similar state or local
statutes, laws, sodes, ordinances, regulations or rules.

133 "Enviienmental Liabilities" means either or both of: (a) any claim or demand
pursuant to, or cost of complying with, any Environmental Laws made in connection with the
Property or any portion thereof after the date of this Agreement, including, without limitation,
any matters pertaining to the-Shared Facilities or the Shared Facilities Easement Area; or (b) the
existence of Hazardous Substarces\in, on or under the Property or any portion thereof in
violation of any Environmental Laws:

1.34 “Estoppel Certificate” means 2 certificate from an Owner stating those matters
set forth in Section 19.1 hereof,

135 “Facilities” means all systems, aud the component parts thereof, and any
replacements or substitutions therefor, forming a part 6 the Building and designated or utilized
to furnish support, enclosure, utility or any other services-in any portion of the Building,
including without limitation: chilled and condenser water, sentral air handling and fan,
temperature control, domestic water, fire suppression, sanitary vwaste, storm water, electrical,
emergency generator, gas, fire detector and alarm, security systems, -tmaster satellite antenna,
emergency power, telephone, elevator, stairwells, lightning protection, %itchen waste and any
other systems, together with any and all equipment and component part; thereto (including,
without limitation, annunciators, antennae, boxes, brackets, cabinets, cables; #6il3, computers,
conduits, control centers, cooling towers, couplers, devices, ducts, elevator czrs-and related
equipment, equipment, fans, fixtures, generators, hangers, heat traces, indicators, junciicns, lines,
machines, meters, motors, outlets, panels, pipes, pumps, radiators, risers, shafts, starters,
switches, switchboards, tanks, transformers, valves, wiring, davits and pegs).

1.36  “First Mortgage” means the first mortgage or first trust deed in the nature of a
mortgage, and all amendments, supplements and extensions thereto, granted by one Owner as a
lien and encumbrance upon such Owner’s title to its respective portion of the Property; provided,
however, with respect to any Submitted Property, the term "First Mortgage" shall not apply to
any mortgage granted by a Unit Owner with respect to its Unit.

1.37  “Full Insurable Value” means actual replacement cost of the Building and all

Facilities and improvements therein, exclusive of: (i) betterments and improvements made to the
standard-grade Units initially offered for sale by Lakeview Station ; and (ii) tenant improvements

-5-
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made to the Retail Property.

1.38 “Gross Square Footage” shall mean, as applicable, the gross floor area of the
Condominium Building or Retail Building, as adjusted by the allocations described below
relating to the Shared Facilities Easement Area.

139 "Hazardous Substances" means any dangerous, toxic or hazardous pollutant,
contaminant, chemical, waste, material or substance as defined in or govemed by any
Environmental Law, and also including, but not limited to, urea-formaldehyde, polychlorinated
biphenyls, asbestos or asbestos containing materials, nuclear or radioactive fuel or waste, radon,
explosives; known carcinogens, petroleum, petroleum products, or any other waste, material,
substance, polintant or contaminant to which liability or standards of conduct may be imposed
under any appiizale Environmental Law.

1.40 “Indeirifying Owner” means an Owner who is obligated to indemnify and hold
harmless the Indemnitee. pursuant to Section 7.4 hereof.

1.41 “Indemnitees” mcans the other Owner(s) and their respective shareholders,
partners, members, officers, directors, managers and employees to be indemnified pursuant to
Section 7.4 hereof.

142 “Junior Mortgage” means aiy tecond or subsequent mortgage or trust deed in
the nature of a mortgage, and all amendments, sv polements and extensions thereto, granted by
any one Owner as a lien and encumbrance upon sush-Owner’s title to its respective portion of the
Property; provided, however, with respect to any Submittcd Property, the term "Junior Mortgage"
shall not apply to any mortgage granted by a Unit Owner “%ith respect to its Unit.

143 “Losses” means losses, liabilities (civil or crimtuaj), damages, judgments, costs
and expenses, including but not limited to reasonable attorneys’ fees.

144  “Lakeview Station ” means the record holder of legal title toiise Parcel.

1.45 “Lakeview Station Parties” means Lakeview Station . For purposes of
Section 4.1 hereof, the Condominium Association shall in no event be deemed & saocessor or
assign of Lakeview Station ’s rights thereunder.

146 “Lakeview Station Equipment” means communications antennae, satellite
dishes and similar income-producing equipment, including all component parts thereof.

147 “Maintenance” means and includes operation, maintenance, repair,
reconditioning, refurbishing, reconfiguration, inspection, testing, cleaning, painting, installation
and replacement when necessary or desirable of the relevant portion of the Property, the Facilities
or the Shared Facility Easement Area (except repair and restoration required by Sections 10.2,
10.3, 14.3 and 14.4 hereof) and, subject to any limitations set forth elsewhere in this Agreement,
includes: (i) the right of access to such Facilities and Shared Facilities Easement Area located on
the other Owner’s portion of the Property; and (ii) the right to remove from the Building portions
of such Facilities and Shared Facilities Easement Area for any of the above purposes.

-6-
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1.48 “Matter” means those disputes, claims, controversies or matters submitted to
Arbitration pursuant to Section 12.1 hereof.

1.49  “Non-Owner Flaw” means an Unavoidable Delay or faulty construction or faulty
design related to the initial construction of the Building, ' :

150 “Non-Performing Owner” means an Owner who is unable to perform its
obligations under this Agreement.

LE1 ), “Objecting Party” means any Owner who, in good faith, believes that the
Altering Owrier has violated or will violate the provisions of Section 21.1(A) or (B) hereof,

1.52  “Cvagr of the Condominium Property” means the person or persons or entity
or entities whose estzies or interests, individually or collectively, aggregate, at any point in time,
to fee simple ownershir.-of the Condominium Property. In the event that any portion of the
Condominium Property becories Submitted Property, the Owner of the Condominium Property
for the Submitted Property shall zusan the Condominium Association, which shall be the sole
entity entitled to act on behalf ¢f all of the Unit Owners collectively, and no individual Unit
Owner or Unit Owners shall have auy right to take any action hereunder except through the
Condominium Association,

153  “Owner of the Retail Property” means the person or persons or entity or entities
whose estates or interests, individually or collectivsiy, aggregate, at any point in time, to fee
simple ownership of the Retail Property.

1.54  “Owner” means the Owner of the Condomitiura Property or the Owner of the
Retail Property, as the context requires. “Owners” means i< Owner of the Condominium
Property and the Owner of the Retail Property collectively.

1.55 "Ownership Majority' means, with respect to any matter ior which consent,
approval, or agreement of the Owners hereunder is required to be obtained, the cznsent, approval
or agreement of all of the Owners.

1.56  “Plans” means those architectural and engineering drawings and specifications
used for the original construction of the Building. The initial Plans are not “as-built” plans and
may be changed or supplemented in accordance with the terms hereof. The Owners acknowledge
that, during the construction of the Building, the Owners may find it necessary or mutually
beneficial to change the location, size or use of any portion of the Parcel or the Easement rights
contained herein. If, upon substantial completion of the Building, the Owners cause as-built
plans to be prepared, such as-built plans shall replace the initial Plans; provided, however, the
Owners shall not be obligated hereunder to prepare as-built plans.

1.57 “Recorder” means the Office of the Recorder of Deeds of Cook County, Illinois.

1.58 “Reserved Easement Area” means the entire Upper Roof except for those areas
in which any Facilities required by the Plans are to be installed in the initial construction of the

-
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Building,

1.59  “Responsible Owner” or “Responsible Owners” means that Owner or those
Owners responsible for the Deficient Structural Support pursuant to Section 5.2 hereof.

1.60 “Retail Building” means the portion of the Building located within the Retail
Parcel.

1.61 “Retail Easement Facilities” means Facilities located in the Condominium
Property which are owned by the Owner of the Retail Property and primarily benefit the Retail
Property or the Owner of the Retail Property.

1.65 “Ratail Parcel” means that portion of the Parcel generally comprised of the
surface and air ngls from the height of the underside of the ground floor of the Building to the
height of the undersids ¢ the second (2") floor of the Building within which is located the retail
spaces as more fully set f2zth on Exhibit B attached hereto.

1.66 “Retail Propercy” means the Retail Parcel improved with the Retail Building.

1.67 “Shared Facilities” 1a¢aus those Facilities located wholly or partially within the
Shared Facilities Easement Area or within t5e Condominium Building or the Retail Building that
are intended to be utilized on a non-exclusive basis by more than one Owner or provide a service
or function to more than one portion of the Buiidiag,

1.68 "Shared Facilities Easement Area” :pzans (a) that portion of the Building
consisting of the mechanical rooms, telephone room, toe iransformer vault room, trash room,
service corridor, loading dock, ramp servicing parking garage, water room, roof, fagade, storm
drains and parapets, waste system, sanitary waste system, those z:eas utilized to furnish support
to the Building, elevators, elevator shafts, elevator corridor and stai: wzils; (b) that portion of the
Parcel lying outside of the Building's exterior walls to the property lire cf the Parcel from street
level to a height at the underside of the second (2" floor of the Building,within which area
certain sidewalks, driveways and landscaping improvements are located, aud-(c) the entire
subsurface of the Property.

1.69 “Shared Property” mean the Shared Facilities and the Shared" Facilities
Easement Area, or any portion thereof,

1.70  “Structural Engineer” means a reputable firm of structural engineers
experienced in the design of structural components of mixed-use structures similar to the
Building selected by the Owners pursuant to Article XVI hereof.

1.71 “Submitted Property” means that portion of the Condominium Property
submitted to the provisions of the Condominium Act,

1.72 “Support” means lines, conduits, wiring, cable and other equipment (including,
without limitation, a utility meter and standby power generator) supporting or otherwise serving
the Lakeview Station Equipment.
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1.73 “Temporary Construction Easement” means a temporary non-exclusive
Easement for ingress and egress to, from and among each of the Condominium Parcel and the
Retail Parcel for persons, vehicles and construction materials and equipment as set forth in
Section 3.1 hereof.

1.74 2004 equivalent doflars" means the equivalent purchasing power at any time of
the value of One Dollar ($1.00) in calendar year 2004. The 2004 equivalent dollars of any
amount shall be determined by multiplying said amount by one (1) plus a fraction, the numerator
of which is the difference between (x) the monthly Consumer Price Index last published prior to
the date of such determination, and (y) the Consumer Price Index for December, 2004, and the

derominator = f which er Price Index for December, 2004

175 “Uysvoidable Delay” means a fire or other casualty, national emergency,
governmental or municiral laws or restrictions, enemy action, civil commotion, strikes, lockouts,
inability to obtain labor or materials, war or national defense preemptions, acts of God, energy
shortages or similar causes hevond the reasonable control of an Owner.

1.76  “Unit” means ary condominium unit within the Property, and includes the
percentage interest of such unit in the {'smmon Elements thereof.

1.77  “Unit Owner” means the personor persons or entity or entities whose estates or
interests, individually or collectively, aggregaic, 4i any point in time, to fee simple ownership of
any Unit.

1.78 “Upper Roof” means the roof above the friih (4™) floor of the Building,
ARTICLE II
Grants of Easements

2.1  Easements Burdening the Retail Property. The Owner of the Retail Property
hereby grants, declares and creates the following perpetual Easements burdzpiog the Retail
Property, and all such Easements shall be for the benefit of the Condominium Proneity and the

Owner of the Condominium Property (and, to the extent applicable, its tenants, contractors,
agents, invitees and guests):

(A) A non-exclusive Easement in and to all structural members, footings,
caissons, foundations, columns and beams and any other supporting components located within
or constituting a part of the Retail Property for the support, whether direct or indirect, of (i) the
Condominium Building, and (ii) any Facilities located within the Retail Property with respect to
which the Owner of the Condominium Property is granted an Easement under this Agreement.

(B) A non-exclusive Easement (i) for the use for their intended purposes of all
Facilities at any time located in the Retail Property and connected to Facilities at any time located
in the Condominium Property (and any replacements thereof) which provide or shall be
necessary to provide any of the Condominium Property with any utilities or other services or

-9.
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which may otherwise be necessary to the operation thereof, and (ii) permitting the exercise of the

rights granted to the Owner of the Condominium Property pursuant to Article VI hereof during
any period in which said rights may be exercised.

(C) An exclusive Easement for the Maintenance of the Condominium
Easement Facilities, if any, located within the Retail Property.

(D) A non-exclusive Easement over, on, across and through the Retail
Property to the extent reasonably necessary (i) to permit the completion of the initial
construction, fixturing and furnishing of the interior of the Condominium Building subsequent to
the termination of the Temporary Construction Easement, (ii) to permit the Maintenance of the

Condomintun Property-and-Condominiunr Easenent Facititi urs

to this Agreem=r:. (jii) to exercise the Easements set forth in this Section 2.1, (iv) for ingress and
egress by persoiis; materials and equipment during an Emergency Situation, or (v) to construct
and maintain substitutz oradditional structural support required by Article V hereof.

(E) A nor-eclusive Easement for the right to maintain and for the use and
enjoyment of, any Shared Facilities located wholly or partially within the Retail Property,
including, without limitation, the 1ight of ingress and egress by persons, materials and equipment
on, over and across the Retail Propcriy to the extent reasonably necessary to exercise the
foregoing easement rights.

(F) A non-exclusive Easemeiitin, to, on, over, across and through that portion
of the Shared Facilities Easement Area located within the Retail Property, for the right to use and
enjoy said portion of the Shared Facilities Easemexit Azea, including, without limitation, for
ingress and egress by persons over, on, across and throug' <he various sidewalks and driveways
located within any portion of the Retail Parcel situated outsids of the exterior walls of the Retail
Building.

(G) A non-exclusive Easement for the benefit of tte Condominium Property
for ingress and egress by persons, material and equipment over, on and across the exterior of the
Retail Building (and sidewalks adjacent thereto) for the purpose of Maintaining the exterior
windows, and fagade of the Condominium Building, provided that such rights shuti be exercised
at such times so as not to interfere with the operation by the Owner of the Retail Prcnerty.

(H)  Each Easement created under this Article Il which provide or require for
its enjoyment, ingress and egress on, over, across or through the Retail Property shall be (except
in an Emergency Situation) subject to such reasonable limitations as the Retail Property Owner
may impose as to prevent any unreasonable interference with the use and operation of the
applicable portion of the Retail Property and in order to assure the reasonable security of the
applicable portion of the Retail Property; provided, however, that any such limitations shall not
preclude or unreasonably restrict the exercise of the Easement.

2.2 Easements Burdening the Condominium Property. The Owner of the
Condominium Property hereby grants, declares and creates the following perpetual Easements
burdening the Condominium Property, and all such Easements shall be for the benefit of the
Retail Property and the Owner of the Retail Property (and, to the extent applicable, its tenants,

-10-
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contractors, agents, invitees and guests):

(A) A non-exclusive Easement in and to all structural members, footings,
caissons, foundations, columns and beams and any other supporting components located within
or constituting a part of the Condominium Property for the support, whether direct or indirect, of
(i) the Retail Building, and (ii) any Facilities located within the Condominium Property with
respect to which the Owner of the Retail Property is granted an Easement under this Agreement.

(B) A non-exclusive Easement (i) for the use for their intended purposes of all
Facilities at any time located in the Condominjum Property and connected to Facilities at any
time Joca*éd in the Retail Property (and any replacements thereof) which provide or shall be

necessary to- provide the Retail Property with any ufilifies or ofher services or which may
otherwise be necessary to the operation of thereof, and (ii) permitting the exercise of the rights
granted to the Cwrer of the Retail Property pursuant to Article VI hereof during any period in
which said rights may bs exercised.

(C)  An cxclusive Easement for the benefit of the Retail Property for the
Maintenance of Retail Easement Facilities, if any, located within the Condominium Property.

(D) A non-exclusive Easement over, on, across and through the Condominium
Property (including use of the Condo:iinium Building Elevators to the extent reasonably
necessary (i) to permit the completion of the ini4al construction, fixturing and furnishing of the
interior of the Retail Building subsequent to" ‘n¢ termination of the Temporary Construction
Easement, (ii) to permit the Maintenance of the Refaij Property and Retail Easement Facilities as
required or permitted pursuant to this Agreement, (if1) 0 exercise the Easements set forth in this
Section 2.2, (iv) for ingress and egress by persons,-inaterials and equipment during an
Emergency Situation, or (v) to construct and mainta subst tute or additional structural support
required by Article V hereof,

(E) A non-exclusive Easement for the right to ina‘utain (in the locations
provided for in the Plans), and for the use and enjoyment of, any Shared Facilities located wholly
or partially within the Condominium Property, including, without limitation,, i vight of ingress
and egress by persons, materials and equipment on, over and across the Condozninium Property
to the extent reasonably necessary to exercise the foregoing easement rights.

(F) A non-exclusive Easement in, to, on, over, across and through that portion
of the Shared Facilities Easement Area located within the Condominium Property, for the right to
use and enjoy said portion of the Shared Facilities Easement Area, including, without limitation:

(@) for ingress and egress by persons, material and equipment over, on,
across and through the Shared Facilities Easement Area located within the
basement and ground floor of the Condominium Property for the Maintenance of

those Shared Facilities located wholly or partially within said Shared Facilities
Easement Area;

(i)  for ingress and egress by persons over, on, across and through the
various sidewalks and driveways located within that portion of the Shared
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Facilities Easement Area located in any portion of the Condominium Property
situated outside of the exterior walls of the Condominium Building;

(iii)  for installation and Maintenance of additional Facilities in the
mechanical room;

(G) A non-exclusive Easement to the extent reasonably necessary to use the
Condominium Building Elevators and stairwells located in the Condominium Building, and to
gain access thereto over the Condominium Property, for the purpose of ingress and egress by
persons, material and equipment from and to: (i) the Shared Facilities Easement Area located in
the basemént of the Condominium Property; and (ii) the Retail Easement Facilities located on the
Condominiviz Property, including, without limitation, the Upper Roof, -

(<, A non-exclusive Easement to the extent reasonably necessary to use the
ramp and driveways iorated in or otherwise serving the Condominium Parking Property, for the
purpose of vehicular ingress and egress from and to the Shared Facilities Easement Area and
Retail Easement Facilities located within the basement of the Condominium Property.

(M An exclusive rasement for the benefit of the Retail Property to: (i) install
and Maintain utility lines constitutizg Retail Easement Facilities in certain shafts located within
the Condominium Property (the “Sharc2 Shafts”), provided however that the Owner of the
Condominium Property reserves the right t Maintain those utility lines located in the Shared
Shafts which were installed as part of the imiial construction of the Building and, subject to the
written approval of the Owner of the Retail Property” in its sole discretion, to add electrical lines
in the Shared Shafts; (ii) install and Maintain signage 0x the roof; (iii) install an automatic teller
machine (ATM) machine on the ground floor of the Cor2ominium Property (the “ATM Area”)
and, regardless of whether the Owner of the Retail Property exercises such right, the Owner of
the Condominium Property shall be prohibited from installing ar maintaining an ATM machine
anywhere on the Condominium Property without the prior writter ¢ohsent of the Owner of the
Retail Property, which may be withheld in its sole discretion; and (*+) install and Maintain
structural connections for support of the signage located on the Retail Fropzity within a portion
of the exterior walls of the Condominjum Building,

2.3 Each Easement created under this Article II for the benefit of the 'Ceudominium
Property and Retail Property shall be exercised (except in an Emergency Situation) in a
reasonable manner by the Owner of the Condominium Property and the Owner of the Retail
Property, respectively, by using such paths of ingress and egress, and exercising each Easement
during such hours of the day or days of the week, to prevent any unreasonable interference with
the use and operation of the Retail Property and Condominium Property, respectively; provided,
however, that any such limitations shall not preclude or unreasonably restrict enjoyment or
exercise of any such Easement. Notwithstanding anything to the contrary contained herein, if the
exercise of any Easement by the Owner of the Condominjum Property and the Owner of the
Retail Property would involve entering any leased space in the Retail Building or any Unit in the
Condominium Building, respectively (the “Occupied Space”): (i) the exercising Owner shall,
except in an Emergency Situation, provide not less than forty-eight (48) hours prior notice to the
other Owner of its desire to exercise its rights under the relevant Easement and gain access to the
Occupied Space (other than secure areas specified by the other Owner), and such access shall
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occur at a reasonable time of day to be agreed upon by the Owners, provided that any entry into
secure areas of Occupied Space shall be done under the supervision of the other Owner (or its
representative); and (ii) if the exercising Owner is the Owner of the Condominium Property, the
Owner of the Condominium Property shall, to the extent instructed by the Owner of the Retail
Property, use its commercially reasonable efforts to comply with any lease obligations of the
Owner of the Retail Property when exercising its rights under the relevant Easement, provided
that said instructions do not unduly burden the Owner of the Condomirium Property in its
exercise of such rights or otherwise conflict with the rights granted to the Owner of the
Condominium Property in this Section.

24 Subject to the provisions of Article XX, the Easements provided for, granted,
~declared or <rezted under Section 2.1 and Section 2.2 hereof shall run in favor of and inure to the
benefit of ana be appurtenant to the Condominium Property and the Retail Property, respectively.

ARTICLE III

Zcaiporary Construction Easements

3.1 General Constructici Easements. Each Owner grants to the other Owner (and
their respective contractors and subcentactors) a Temporary Construction Easement on, over,
across and through the portion of the Pa:cei owned by each Owner from the date hereof through
the date of Base Building Completion, at which time the Temporary Construction Easement shall
terminate and expire. The Temporary Construction Easements herein granted shall include an
casement for the purpose of marshalling and Staging of construction vehicles, equipment,
contractors, subcontractors and supplies in connectior ' v;ith the construction of the Building and
the various components thereof within the Condomirirsii Parcel and Retail Parcel as may be
reasonably necessary and desirable during the course of con<truction as performed by the general
contractor responsible for the construction work under Corsiruction Manager’s supervision
through Base Building Completion.

3.2 Construction Standards. Each Owner, in exercising s rights under the
Temporary Construction Easements granted pursuant to this Article I, ckall () perform all
work in accordance with the Plans and in a good and workmanlike manner aic in accordance
with good construction practices, (b) conduct its activities on or in the other Owner’s vortion of
the Property so as not to (i) cause any increase in the cost of construction of the other Owner’s
portion of the Building which is not reasonably necessary, (ii) unreasonably interfere with any
construction work being performed on the other Owner’s portion of the Property, and (iii)
unreasonably interfere with the use, occupancy or enj oyment of the other Owner’s portions of the
Property by such Owner o its tenants or invitees, (¢) comply with all applicable federal, state and
local laws, statutes, ordinances, codes, rules, regulations, and orders, including, without
limitation, the City of Chicago Building Code, and the zoning ordinances and approvals of the
City of Chicago applicable to the Parcel and its development with the Building, (d) comply with
all applicable provisions of this Agreement, and () take all such actions as may be reasonably
necessary or desirable to ensure the protection and safety of the Owners, their employees, agents,
contractors, subcontractors, materialmen, suppliers and other persons and property at the site of
the work. Except as otherwise provided in this Agreement, the foregoing construction standards
(o the extent applicable) shall apply at all times to any Owner’s exercise of its easement rights
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relating to the Maintenance of its portion of the Parcel or its Easement Facilities, as required or
permitted pursuant to this Agreement.

3.3  Coordination. Each Owner, with tespect to its respective construction activities
and the use of the Temporary Construction Easements herein granted, acknowledges and agrees
that it shall permit the Construction Manager to coordinate the utilization of the various
Temporary Construction Easements among the contractors and architects of the Owners involved
in the construction of the Building and any parts thereof, and each Owner shall use its
commercially reasonable efforts to cause any contractors, agents, architects and others engaged
by it in connection with the construction of its respective portion of the Building to cooperate
with and ceordinate its construction activities with and through the Construction Manager to

~-achieve_the: ybjective_of a harmonious and efficient construction process for the Building’s

erection.

ARTICLE IV

Use Restriztions and Certain Agreements among Owners

4.1  No Expansion of Building. The Owners agree that no Owner shall have any
right to increase the height of its portion of the Building, or to expand the floor area of its
Building outside of the original Builditg psrimeter without the prior written consent of the other
Owner and all the holders of the First Mortgages and Junior Mortgages. Without limiting the
generality of the foregoing, the Owners ackhowledge and agree that, except for any Facilities
required by the Plans to be installed in the init!a! ronstruction of the Building, and any Retail
Easement Facilities to be installed as part of the initia" accupancy of the Retail Building, on any
roof area of the Building (including, without limitatior, the Upper Roof) (collectively, the
“Original Facilities”), and any replacements of such Facilities, no Facilities of any kind,
including, without limitation, communications antennae, satellite dishes or like equipment, shall
be installed on: (i) any roof (other than the Upper Roof) withou! it prior written consent of all
Owners; and (ji) the Reserved Easement Area without the prior written consent of the Lakeview
Station Parties only, which may be withheld in the Lakeview Station. arties’ sole discretion.
No consent of the Owners shall be required with respect to the installation by the Lakeview
Station Parties of any Lakeview Station Equipment and Support on the Rescrved Easement
Area pursuant to Lakeview Station’s reservation of easement hereinafter stated. ‘Notwithstanding
anything to the contrary contained in this Agreement, Lakeview Station hereby resesvis for the
Lakeview Station Parties (and its contractors and licensees) the following perpetual easements:
(i) an exclusive easement to install, construct and maintain the Lakeview Station Equipment on
the Reserved Easement Area; (i) a non-exclusive easement to install and maintain the Support
on, through and over the Property which are reasonably necessary for the operation of the
Lakeview Station Equipment, provided that the location thereof does not unreasonably interfere
with the operations of that portion of the Building in which the Support is located; (iii) a non-
- exclusive easement to use and connect to those Facilities (including, without limitation, utilities
servicing the Building) which are reasonably necessary for the operation of the Lakeview Station
Equipment, provided that the Lakeview Station Parties shall be obligated to pay its equitable
share of the cost relating to its use of such Facilities as reasonably determined by the affected
Owner and the Lakeview Station Parties; and (iv) a non-exclusive easement for ingress and
egress over the Property (including, without limitation, the Condominium Building Elevators and
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the stairwells) by persons, material and equipment to the extent reasonably necessary to permit
access to the Reserved Easement Area and to permit the construction, installation, inspection,
maintenance, repair, replacement or removal of the Lakeview Station Equipment and the
Support, wherever located on the Property. In connection with the construction and installation
of the Lakeview Station Equipment and Support, all such work shall be performed at the
Lakeview Station Parties’ sole cost and expense and in a good and workmanlike manner. The
Lakeview Station Parties shall operate the Lakeview Station Equipment in a manner that will not
cause interference to the Original Facilities or any then-existing equipment installed on the
Property by the Owners. The Lakeview Station Equipment, including the Support, shall at all
times be owned by the Lakeview Station Parties (or its contractors or licensees), and shall be
personal zcoperty and not fixtures. Upon removal of the Lakeview Station Equipment and

place those perticns of the Reserved Easement Area and Property on or in which the Lakeview
Station Equipraeiitand Support is located to the condition in which those portions existed at the
time of installation ther<of, subject to reasonable wear and tear, loss by casualty, or other causes
beyond the control of th2T.akeview Station Parties; provided, however, that the removal of the
Lakeview Station Equipmen: nd Support shall in no way extinguish the rights reserved by
Lakeview Station hereunder. ‘Thz Lakeview Station Parties shall be responsible for any damage
caused to the Upper Roof, or ‘any-other portion of the Property, resulting from: (i) the
construction, installation, inspectioi, Inaintenance, repair, replacement or removal of the
Lakeview Station Equipment or the Svpport; and (i) the gross negligence of the Lakeview
Station Parties (or its contractors or licensees), Except as provided in the preceding sentence, the
Lakeview Station Parties shall not be obligated t3 make or pay for any repairs of or replacements
to any portion of the Property, including, but not limited to, the Upper Roof. For any period in
which the Lakeview Station Parties maintain Lakéviess Station Equipment on the Reserved
Easement Area, the Lakeview Station Parties shall, at ‘t57sole cost and expense, procure and
maintain bodily injury and property damage insurance with'a combined single limit of at least
One Million Dollars ($1,000,000.00) per occurrence.  Suck iusurance shall insure, on an
occurrence basis, against liability of the Lakeview Station Parties, iis cmployees, contractors and
licensees arising out of or in connection with the Lakeview Station Partics’ use of the Reserved
Easement Area and the Property as provided herein. The Owners agree tu: (*)cooperate with the
Lakeview Station Parties, at no cost to the Owners, in making application for 2:d obtaining all
licenses, permits and any and all other necessary approvals that may be required for the Lakeview
Station Parties’ intended use of the Reserved Easement Area and the Property; and %) sign such
documents or grant such easements, at no cost to the Lakeview Station Parties, as may be
reasonably required by any utility companies providing service to the Lakeview Station
Equipment and Support, provided that the location of any such easements shall be approved by
the affected Owners, such approval not to be unreasonably withheld or delayed. Subsequent to
the installation of the Lakeview Station Equipment and Support by the Lakeview Station Parties,
the Owners shall not install new equipment on the Property, or permit any other person or entity
to do so, if such equipment would be likely to cause interference with the operation of the then-
existing Lakeview Station Equipment and Support. In the event interference occurs, the
interfering Owner shall diligently pursue all action necessary to eliminate such interference. The
Lakeview Station Parties shall be entitled to recover from any breaching Owner any and all costs
and expenses, including reasonable attorneys’ fees, incurred by the Lakeview Station Parties in
successfully enforcing or defending the easements and rights granted to the Lakeview Station
Parties (and its contractors and licensees) in this subparagraph
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4.2  Restrictions on Uses. Each Owner covenants and agrees to maintain and operate
its portion of the Building in a first-class manner, commensurate with the operation of similar
uses in Comparable Projects. In furtherance of this covenant, each Owner agrees, respectively, as
follows:

(A)  the Owner of the Retail Property agrees to operate and maintain the Retail
Property as a first-class retail property commensurate with such a first-class operation and similar
to that found in Comparable Projects. In addition, the Owner of the Retail Property shall have
the exclusive right to place signage in the public way immediately adjacent to the Property.

e (B) . _the Owner of the Condominium Property agrees to operate and maintain

the Condomirium Property as a first-class residential apartment/condominium operation and
similar to thaet found in Comparable Projects; provided, however, the Owner of the
Condominium Propeitz hereby expressly reserves the right, without the necessity of joinder or
consent of the Owner of the Retail Property or any holder of any First Mortgage or Junior
Mortgage (or other encumbrance) on any portion of the Property (other than the holder, if any, of
the First Mortgage and the Jurior Mortgage encumbering the Condominium Property) to submit
any portion of the Condominiura Property to the provisions of the Condominium Act, to sell
Units therein in accordance with the Condominium Act and all laws applicable thereto and to
establish the Condominium Associatica to.administer said portion of the Condominium Property.
With respect to any Submitted Property, the Condominium Association shall be the only party
with the right to act on behalf of all Unit Ctwners, although each Unit Owner is sub_]ect to the
provisions of this Agreement.

43  Building Name and Identification of \/ses Therewith. The Owners have agreed
and do hereby agree that the Building shall be named-ine “Lakeview Station”, and that, in the
interest of promoting the Building as a whole, the Condom.iniura Building and Retail Building
shall each contain in its name a clear and distinct reference to "L akeview Station”. No Owner
shall have the right to adopt the name “Lakeview Station” solely as th=name for its portion of the
Building or as a reference to its use only.

ARTICLE VY

Structural Support

5.1  Prohibition. No Owner shall take any action which would adversely affect the
structural safety or integrity of the Building,

52  Deficient Structural Support. If any Owner in good faith believes or suspects
Deficient Structural Support for any reason, the Structural Engineer appointed in accordance with
Section 16.1 shall review, at the request of such Owner, the extent of any such reduction and the
need for or adequacy of any such substitute or additional structural support; provided, however,
that if the Structural Engineer does not find Deficient Structural Support, the requesting Owner
shall bear the entire costs relating to the retention of the Structural Engineer for such review.
The Structural Engineer shall: (a) estimate, if possible, the time reasonably necessary to provide
adequate substitute or additional structural support; and (b) attempt in good faith to determine (i)
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any Responsible Owner(s), and if multiple Responsible Owners are found, their relative liability
for same, or (ii) that such reduction is not the result of any action or omissions of any particular
Owner or Owners but rather the result of a Non-Owner Flaw. Each element of the findings of the
Structural Engineer (i.e. the finding of reduced support, the determination of Responsible
Owner(s) (and, in the case of Responsible Owners, the assignment of relative liability therefor) or
the finding of a Non-Owner Flaw, shall be subject to the approval of an Ownership Majority;
provided, however, if the determination by the Ownership Majority is contrary to any
recommendation or finding of the Structural Engineer, then any Owner disagreeing with the
conclusion of the Ownership Majority may submit the issue to resolution by Arbitration pursuant
to Article XII hereof.

5.3 7 Cost of Substitute or Additional Support. If the Structural Enginer shall

determine that solstitute or additional structural support is required in a portion of the Building
in which the structiia! support shall have been reduced, then the Construction Manager shall be
engaged to commence the construction of such substitute or additional support within a
reasonable time under the circumstances, and having commenced such construction shall proceed
diligently to cause the completion of such construction in accordance with plans and
specifications prepared by or apprsved by the Structural Engineer and approved by an Ownership
Majority. The Responsible Owner(s), in proportion to their relative liabilities as determined
pursuant to this Section (or, if a Non-tywner Flaw, all Owners pro-rata in accordance with their
respective Gross Square Footage allocatiaris) shall pay all costs and expenses in connection with
construction of the substitute or additional suppert, including, without limitation, the fees of the
Construction Manager, the Structural Engineer ard any other engineering fees. All amounts
required to make the payment of the foregoing costs of providing substitute or additional
structural support shall be payable by the Responsible Owner(s) or, in the case of a Non-Owner
Flaw, by all Owners, and the failure of any Owner to mak: amely payment thereof shall give rise
to the same rights and remedies of any Creditor Owner against such Defaulting Owner under said
Article VI.

S4  Non-Owner Flaw. If the reduction in structural suppor’ is determined to have
been caused by a Non-Owner Flaw, then the Owners shall cooperate with £ach other to jointly
seek recourse against the parties, if any, responsible for the reduction in an =£o:i to recover all
amounts necessary to cause the construction of substitute or additional support to_he promptly
made at such other parties' expense. If an Ownership Majority determines it azcessary to
construct the substitute or additional support prior to recovery from any third party (or if such
recovery is insufficient to pay the cost thereof in full), the cost (or excess cost, if any) of the
construction of substitute or additional support shall be paid for by the Owners pro-rata in
accordance with their respective Gross Square Footage allocations, and the Owners shall be
reimbursed from, and to the extent of, any recovery against a responsible third party when the
same is actually received. In such circumstances, the selection of counsel and method of
proceeding against such third parties shall be subject to the approval of an Ownership Majority.

5.5  Emergency Situation. If the Owner of that portion of the Building that is
affected by the reduction in support in good faith believes delay in constructing substitute or
additional support may give rise to an Emergency Situation, then, without regard to whether the
cause thereof was the result of a Non-Owner Flaw or, if not, without regard to which Owner or
Owners shall be determined responsible for the reduction, the Owner of the portion of the
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Building in which the reduction shall have occurred or is then occurring shall, upon not less than
ten (10) days advance written notice to the other Owner (except that such advance written notice
shall not be required in an actual Emergency Situation), provide substitute or additional structural
support as and wherever may be required, and the costs thereof shall initially be paid for by the
Owners pro-rata in accordance with their respective Gross Square Footage allocations pursuant to
Section 5.3 above, subject to final reallocation of the costs thereof between the Owners when
responsibility for such costs are finally determined in accordance with Section 5.2 above. The
foregoing shall not be deemed to limit any rights that any Owner may have against third parties
or any Responsible Owner with respect to reduction of support caused by Non-Owner Flaws or
otherwise.

-

Utilities; Performance of Services

6.1  Shared racjlities Easement Area. The Owner of the Condominium Property
shall be responsible for the cavc and Maintenance of the Shared Facilities Easement Area. The
Owner of the Condominium Proyerty shall maintain the Shared Facilities Easement Area in good
condition and repair. Except for/tbe Limited Charges, as defined in paragraph 6.3 of this
Agreement, the Owner of the Retail Fropeity shall pay 5% and the Owner of the Condominium
Property shall pay 95% of the total expenses attributable to the Operation and Maintenance of the

- Shared Facilities Easement Area.

6.2  Payment for Expenses. The Owns: of the Condominium Property shall submit
statements quarterly to the Owner of the Retail Proper¢:-tor costs due and owing under Paragraph
6.1 of this Agreement and said statements shall be paid by-the Owner of the Retail Property
within fifieen (15) days. The quarterly statements submitted by the Owner of the Condominium
Property during a given year shall be estimates based upon the prior year’s total expenses (less
Excluded Charges as defined in Paragraph 6.3).

6.2 (a) Following the end of each calendar year, and within fiftzen (15) days of the
Owner of the Condominium Property having received its audited financiai §tatzments for that
calendar year just ended, the Owner of the Condominium Property shall notify fie-Owner of the
Retail Property in writing of the full amount of all such actual expenses for the previcus year less
Excluded Charges, which shall be itemized, and shall submit to the Owner of the Retail Property
a copy of the audited financial statements for that calendar year. In the event that the preceding
year’s expenses were more than the amount paid by the Owner of the Retail Property based on
the quarterly charges then in effect, and should the Owner of the Retail Property elect not to
contest such charges pursuant to Subparagraph 6.2(b) hereof, within 45 days after receiving the
statement of actual expenses aforesaid, the Owner of the Retail Property shall pay the Owner of
the Condominium Property an amount equal to any unpaid charges owing. In the event the
preceding year’s expenses were less than the amount paid by the Owner of the Retail Property
based on the aforesaid estimates, the excess shall be applied as a credit against the next quarterly
installment to be paid by the Owner of the Retail Property to the Owner of the Condominium
Property in the current calendar year until such excess has been exhausted. The quarterly
payments for the remainder of that year shall then be adjusted upward or downward so that the

-18-




0617939029 Page: 20 of 65

UNOFFICIAL COPY

total estimated payments for that year equal the actual amount of the costs incurred during the
prior year, and so that all remaining quarterly payments are equal. The payment shall remain in
effect until the next audited financial statements are issued.

6.2(b) The statements of any amounts due or to be credited described in Subparagraph
6.2(a) hereof may be challenged by the Owner of the Retail Property within fifteen (15) days
after such receipt by serving written notice of such challenge to the Owner of the Condominium
Property. If such notice is sent, and no resolution is reached between the parties within 14 days
of such notice, the parties agree that the decision of the issues raised may be referred to a
reputable independent firm of certified public accountants selected by the Owner of the Retail
Property «nd reasonably acceptable to the Owner of the Condominium Property and the decision

of that firm S5l be Conclusively binding o the parties. Any adjustment to any previous payment
of the estimatzd costs of services and expenditures mandated in that decision shall be made
within 15 days aftee such accountants render their decision. The party required to make payment
under such adjustment chall pay all fees and expenses involved in the making of such decision
except where the payme i represents three percent (3%) o less of any adjustments shown on the
statements of the Owner ct tae- Condominium Property, in which case the Owner of the Retail
Property shall bear all such fees ead expenses.

6.3  Limited Charges. 7% Owner of the Retail Property shall pay the lesser of 5%
or $1.00 per occupiable square foot pe: annum for any payments under Article 6 incurred in

connection with the operation, maintenancs, repair and replacement of the “Capital

Expenditures” (defined hereinafter) related o ths following areas or Facilities located in the
Building: (i) the Building lobby; (ii) the Building stairwells; (iii) the Building elevator and
elevator shafts; (iv) the parking garage; (v) the ramp leading to the parking garage; (vi) the
loading dock; (vii) the heating, ventilating and air corZitioning components and systems and
related Facilities servicing exclusively the Condominium Property; (viii) all ducts and flues and
related Facilities; (ix) any roof top additions including rooftoy <iecks; (x) fagade, storm drains,
mechanical rooms, telephone room, the transformer vault room, ‘wzster system, sanitary waste
system and parapets and (xi) any roof resurfacing or replacemient:, For purposes of this
Agreement, “Capital Expenditures” shall mean any charges, costs, fees, *axes or assessments
outside the normal annual Maintenance and repair of a particular item, For evauinle, cleaning of
the carpet in the Building lobby shall be deemed annual Maintenance, wherées replacing the
carpet in the Building lobby shall be deemed a Capital Expenditure. The charges Zdentified in
this Paragraph 6.3 shall be referred to as “Limited Charges”. With the exception of the limitation
on reimbursement of expenditures related to the operation, maintenance, repair and replacement
of these items as set forth in this Paragraph 6.3, the Owner of the Retail Property shall pay 5% of

all expenditures made by the Owner of the Condominium Property in accordance with Paragraph
6.1.

6.4  Shared Facilities. The responsible Owner shall Maintain the Shared Facilities in
good condition and repair and in accordance with any manufacturer’s specifications therefor.
Whenever an Owner is obligated pursuant to the terms hereof to replace any Shared Facilities,
such Owner shall replace such Shared Facility with a Shared Facility substantially equivalent (or
better) and providing substantially the same quality of service (or better).

6.5  Utilities. Each Owner shall be solely responsible for the payment of those utility
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costs separately metered and directly billed to such Owner by the applicable utility company.

6.6  Services Provided by Owners. With the approval of the Owner of the
Condominium Property (such approval not to be unreasonably withheld), the Owner of the Retail
Property may utilize the Condominium Personnel (as hereinafter defined) to perform certain
services required to be furnished hereunder by the Owner of the Retail Property. If the Owner of
the Retail Property utilizes the Condominium Personnel, the Owner of the Retail Property shall
contract with the Owner of the Condominium Property to perform the relevant services, provided
that the Owner of the Condominium shall be entitled to be paid a reasonable fee for the use of the
Condominium Personnel. For purposes of this Section 6.4, “Condominium Personnel” shall
mean any personne] employed on a full-time basis by the Owner of the Condominium Property to

~—perform sex jces for the benefit of the Condominium Property._In no event shall the performing
Owner be obligated to use more than reasonable diligence in performing the services required of
it under this Ariicle VI, be liable for consequential damages for failure to perform hereunder, or
be liable for interriwnn or inadequacy of service, loss or damage to property or injury (including
death) to any person for any reason, unless caused by the gross negligence or willful misconduct
of the performing Owiier (orits contractors) or a violation of law by the performing Owner (or its
contractors).

6.7  Payments due to O’nér Owner. Any amounts due from an Owner for payments
made or services provided by the oth¢r ©wner pursuant to this Article VI shall be paid by such
Owner within twenty-one (21) days after receint of the invoice therefor, provided that invoices
shall not be issued more frequently than quaiterly. In the event any Owner fails to timely pay any
amount so invoiced, the non-paying Owner shal! be deemed a “Defaulting Owner” hereunder and
the other Owner shall be deemed a "Creditor Ownez” Yicreunder.

6.8  Failure of an Owner to Pay Amounts Due 42 Performing Owner. If at any
time a Defaulting Owner fails to timely pay to a Creditor Cwnet any sum of money payable to
such Creditor Owner for services rendered by such Creditor Owi'es 2nd such failure continues for
a period of ten (10) days after such Creditor Owner gives written notice to the Defaulting Owner
demanding payment of said sum of money, then such Creditor Owner mav discontinue furnishing
to the Defaulting Owner the services for which payment has not been received until said sum of
money is paid; provided, however, that if the Defaulting Owner in good {&'th disputes its
obligation to pay said sum of money, pays the undisputed portion of said suri and diligently
contests any action or proceeding brought to collect said sum of money or to enIcic: any lien
therefor, or brings an action to determine the respective rights of the parties to such dispute and
diligently prosecutes the same, then the Creditor Owner may not discontinue furnishing any such
services to the Defaulting Owner unless and until it shall finally be determined by Arbitration in
accordance with Article XII hereof or by a final non-appealable order of a court of competent
jurisdiction that the Defaulting Owner is obligated to pay said sum of money and thereafter said
sum of money remains unpaid; and further provided, however, that Creditor Owner may not
discontinue any such services if such discontinuance would cause an Emergency Situation or
hinder steps to remedy or otherwise exacerbate an existing Emergency Situation.
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ARTICLE vII

Compliance With Laws; Removal of Liens

7.1  Compliance with Laws. Each Owner shall comply in all material respects with
all laws, codes, rules, orders, ordinances, regulations and requirements now or hereafter enacted
or promulgated by the United States of America, State of Illinois, City of Chicago and any other
governmental or quasi-governmental authority or agency now or hereafter having jurisdiction
over the Property or any portion thereof, if noncompliance would subject the other Owner or any
of the holders of the First Mortgages or Junior Mortgages to civil or criminal liability, or would
jeopardiz the full force or effect of any certificate of occupancy issued to such other Owner or

© 7 for the Buiding itself o would Jeopardize such other Owner’s right to occupy or utilize
beneficially its portion of the Property or any part thereof, or would result in the imposition of a
lien against any poziion of the Property of the other Owner.

72 Compliance with Insurance Requirements. Each Owner shall comply in all
material respects with all ules, regulations and requirements of any insurance rating bureau
having jurisdiction over the Proparty or any portion thereof and the requirements of any
insurance policy affecting insurance coverage on the other Owner’s portion of the Property, if
noncompliance by it with respect t¢-ifs portion of the Property or any portion thereof would (i)
increase the premiums of any policy i insurance maintained by the other Owner or the
premiums of any policy of insurance maintained by both Owners, or (ii) render any of the other
Owner’s portion of the Property uninsurable, o7 (3ii) create a valid defense to the other Owner’s
rights to collect insurance proceeds under policics iosuring such other Owner’s portion of the
Property; provided, however, that if such compliance is hereafter required solely because of the
nature of the use, possession or management of or activizics in the other Owner’s portion of the
Property, such other Owner shall be liable for the cost and exiper.ss of such compliance. If at any
time any Owner so obligated to comply shall not proceed diligeatly with any such compliance
and such failure to proceed shall adversely and materially affect the other Owner, then such
Creditor Owner may give written notice to the Defaulting Owner specifying the respect or
respects in which the cure of such noncompliance is not proceeding diligently and, if upon
expiration of ten (10) days after the receipt of such notice any such cure of ihe roncompliance is
still not proceeding diligently, then such Creditor Owner may cause such compliance to occur by
taking all appropriate steps to carry out the same. The Creditor Owner shall be-entitled to
reimbursement upon demand from the Defaulting Owner for all costs and expenses incurred by

7.3 Removal of Liens. Each Owner shall remove, within thirty (30) days after the
filing thereof, any mechanics’, materialmen’s or any other like lien on the other Owner’s portion
of the Property, or on its portion of the Property if the existence or foreclosure of such lien on its
portion of the Property would adversely affect the Shared Facilities or any Easement created
hereunder or services to be furnished pursuant to Article VI hereof, arising by reason of any
work or materials ordered or any act taken, suffered or omitted by such Owner. In the event the
Defaulting Owner fails to remove any such lien within such thirty (30) day period, the Creditor
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Owner may take such action as such Creditor Owner may deem necessary to remove such lien.
The Creditor Owner shall be entitled to reimbursement from the Defaulting Owner for all costs
and expenses incurred by such Creditor Owner in removing or attempting to remove such lien,
Notwithstanding the foregoing, the Defaulting Owner shall not be required to remove such lien
and the other Owner may not take any action so long as, within said thirty (30) day period, such
lien cannot be foreclosed and the Defaulting Owner (A) shall in good faith diligently proceed to
contest the same by appropriate proceedings and shall give written notice to the Creditor Owner
of its intention to contest the validity or amount of such lien, and (B) shall deliver to the Creditor
Owmer either: (i) cash or a surety bond from a responsible surety company acceptable to such
Creditor Owner (and to the holders of the First Mortgage and Junior Mortgage of that portion of
the Buildiiy owned by the Creditor Owner) in an amount equal to one hundred fifty percent

- T (150%)of fhé—lieir‘r:‘liiﬁ“a‘rTcl‘a:ﬂ”iﬁf&iéEt‘in‘d penalties” then accrued thereon or such greafer

amount as may rsasonably be required to assure payment in full of the amount claimed plus all
penalties, interéstead costs which may thereafter accrue by reason of such lien claim, or (ii) such
other form of security providing substantially equivalent protection as may be proposed by the
Defaulting Owner provided the same is reasonably acceptable to such Creditor Owner (and to the
holders of the First Mortgage and Junior Mortgage of that portion of the Building owned by the
Creditor Owner).

7.4 Indemnification. Eock Indemnifying Owner covenants and agrees, at its sole
cost and expense, to indemnify and hold 2armless the Indemnitees from and against any and all
claims against Indemnitees for Losses, ard ony actions or proceedings arising therefrom,
including, but not limited to, any action for injury or harm to persons or property, by or on behalf
of any person, firm, corporation or govermental ar fuasi-governmental authority, other than the
Indemnitees, arising from the Indemnifying Owner’s (o1 its employees’, contractors’, invitees’ or
licensees’) use, possession or management of the Indemr:i{ying Owner’s portion of the Property
or activities therein or arising out of the Indemnifying Owrier’s {or its employees, contractors,
invitees or licensees) use, exercise or enjoyment of an Easemer.( within the Indemnitee’s portion
of the Property. Notwithstanding anything to the contrary contairéd in the preceding sentence,
the Indemnifying Owner shall not have any indemnification obligatior.s hereunder with respect to
Losses arising from the Indemnitees’ gross negligence or willful misconduct.Tn case any action
or proceeding is brought against any of the Indemnitees by reason of, any’ such claim, the
Indemnifying Owner, upon notice from any such Indemnitees, covenants to reic( or defend such
action or proceeding, at the Indemnifying Owner’s cost, with attorneys reasonably cafisfactory to
such Indemnitees. Any counsel for the insurance company providing insurance against such
claim, action or proceeding shall be presumed reasonably satisfactory to Indemnitees.

ARTICLE VIII

Real Estaté Taxes
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in title). Such petition shall be joined in by all the Owners and filed on behalf of all Owners by a
single law firm approved by an Ownership Majority. When separate real estate tax bills are
received, the Owner of the Retail Property shall pay the real estate taxes, special assessments and
any and all other taxes and assessments of every kind or nature levied upon the Retail Property,
and the Owner of the Condominium Property shall pay the real estate taxes, special assessments
and any and all other taxes and assessments of every kind or nature levied upon the
Condominium Property (provided, however, with respect to any Submitted Property, each Unit
Owner shall pay the real estate taxes, special assessments, and any and all other taxes and
assessments of every kind and nature levied upon his Unit). Subsequent to a tax division taking
effect, each Owner shall be entitled to individually protest the taxes attributable to such Owner's
portion of the Property, but in any year when both Owners desire to protest its taxes, the Owners

If the Owners Garrot agree, after making reasonable efforts, in the selection of a single law firm,
nothing containcd lierein shall affect the independent right of each Owner to protest taxes and
other charges attributatic fo such Owner’s portion of the Property.

8.2 Taxes Prior/t» _Tax Division. At any time that the Retail Property and
Condominium Property are rot separately assessed and taxed, each Owner shall pay its
respective portion of such real es:ate taxes, special assessments and any and all other taxes and
assessments of every kind or nature tevied upon or with respect to the Property. Each Owner’s
portion of such taxes and assessments cliil be determined based on the Gross Square Footage
allocation. Such taxes and assessments shall bc¢imely paid by the Owners. If, upon approval of
an Ownership Majority, the Owners attempt to.obtain a lowering of the assessed valuation upon
the Property or takes other action for the purposc rf reducing taxes thereon with respect to any
period prior to the time that the Condominium Proparty and the Retail Property are separately
assessed and taxed, the Owners shall cooperate with ecch. other in such attempt and shall each
share in the costs incurred in proportion to its share or the iezl estate taxes. Any tax refund
received as a result of such action shall be apportioned betwezn ithe Owners in accordance with
their respective portions of the real estate taxes.

83  Failure to Pay Proportionate Share of Taxes. If, prior io the time separate tax
bills are obtained, any Owner shall fail to pay any tax or other charge, or share thereof, which is
due and which such Owner is obligated to pay pursuant to this Article VIII, ax0 if such unpaid
tax or charge is a lien or encumbrance on the portion of the Property owned by the oiher Owner,
or if any lawful authority would have the right to sell or otherwise foreclose against tte gortion of
the Property owned by the other Owner or extinguish any Easement benefiting the other Owner
by reason of such nonpayment, or subjects the other Owner to personal liability for the same,
then the other Owner may, after ten (10) days’ written notice to the Defaulting Owner, pay such
tax or charge, or share thereof, together with any interest and penalties thereon, and the
Defaulting Owner shall, upon demand, reimburse such Creditor Owner for the amount of such
payment, including the amount of any interest or penalty amounts accrued thereon.

ARTICLE IX
Insurance

9.1  Building Insurance Policy. The Owners shall procure and maintain a single
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Building Insurance Policy insuring against loss or damage to the Building, including without
limitation all Facilities and improvements within the Building (exclusive of betterments and
improvements made to the standard-grade Units initially offered for sale by Lakeview Station
and tenant improvements made to the Retail Property) (the “covered improvements”).
Alternatively, each Owner shall procure and maintain a Building Insurance Policy insuring
against loss or damage to its portion of the Building, including without limitation all Facilities
and improvements within such portion of the Building, provided, however, that the Building
Insurance Policies shall be issued by the same insurance carrier; in such event, the Owners agree
to cooperate with each other in obtain separate Building Insurance Policies. Each Building
Insutance Policy shall be issued pursuant to a Special Causes of Loss Form, together with
insurance tor loss of rental income or business interruption and extra expense and insurance

against boiler 2:ad machinery risks, on a comprehensive, blanket basis covering the Building and
Facilities on a repair or replacement basis, for an amount not less than: (i) one hundred percent
(100%) of the Full 1nsurable Value of the Building and all Facilities and covered improvements
therein, if a single Builaing Insurance Policy is procured by the Owners; or (ii) one hundred
percent (100%) of the Fuil Insurable Value of the Condominium Building (and all Facilities and
improvements therein) and ‘Retzil Building (and all Facilities and improvements therein), if a
separate Building Insurance Policy 1s procured by each Owner. The Full Insurable Value shall be
determined from time to time uy-an appraisal prepared by the insurance company or an
independent appraiser chosen by the Ownpers, the cost of such appraisal to be shared by the
Ownmers proportionately based on the Fuwi Insurable Value of their respective portions of the
Building, including the Facilities and coverec improvements therein. If a single Building
Insurance Policy is procured by the Owners, th: Building Insurance Policy shall name the
Owners as insureds as their interests may appear. -if a separate Building Insurance Policy is
procured by each Owner, (i) the other Owner shall be slicwn and treated as a lienholder under the
other Owner’s Building Insurance Policy, (i) such n:licy shall require that the insurance
company issue (and not endeavor to issue) a minimum of thiity (30) days’ advance written notice
to the other Owner of cancellation, non-renewal or material rigdification thereof, except as
otherwise provided by law, and (jii) the other Owner shall, upen iequest, be provided with
evidence of the required coverage hereunder. Each Building Insurancz Pslicy shall be written on
a repair and replacement cost basis with agreed amount endorsements it: liex-of any coinsurance
clauses, if reasonably available. If a single Building Insurance Policy is procuréd-by the Owners,
each Owner shall be responsible to pay its proportionate cost of the premiuzas payable with
respect to the Building Insurance Policy proportionately based on the Full Insu:sble Value of
their respective portions of the Building, including the Facilities and covered improvements
therein. If a separate Building Insurance Policy is procured by each Owner, each Owner shall be
responsible to pay the premiums payable with respect to its Building Insurance Policy.

9.2. Liability Insurance. Each Owner shall procure and maintain a commercial
general liability insurance policy covering claims for personal and bodily injury, death or
property damage occurring in, on, within, upon or about its portion of the Property, or as a result
of operations thereon or the actions of such Owner or its tenants, agents or employees. Such
insurance shall be maintained in such amounts as from time to time shall be carried by
comparable properties located in Comparable Projects, but in all events with limits of not less
than $1,000,000 per occurrence with additional umbrella liability insurance coverage of not less
than $3,000,000, if reasonably available. Each commercial general liability insurance policy
shall: (i) name the other Owner as an additional insured; and (ii) require that the insurance
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company issue (and not endeavor to issue) a minimum of thirty (30) days’ advance written notice
to the other Owner of cancellation, non-renewal or material modification thereof, except as
otherwise provided by law. The other Owner shall, upon request, be provided with evidence of
the required coverage hereunder. Each Owner shall be responsible to pay the premiums payable
with respect to its commercial general liability insurance policy.

9.3  Insurer Standards. Insurance policies required by this Article IX hereof shall be
purchased from insurance companies authorized and licensed to transact business in the State of
Illinois who shall hold a current A.M. Best’s Rating of “A-“ or better and an A.M. Best’s
Financial Size Category of not less than VIIL

9.4 Additional-Agreements-regarding Insurance.—All of the policiesof insurance

required to be oFtained by or on behalf of the Owners pursuant to this Article IX: (i) shall
provide that the «nowledge or acts or omissions of any insured party shall not invalidate the
policy as against any sther insured party or otherwise adversely affect the rights of any other
insured party under such policy; (ii) shall provide by endorsement or otherwise, that the
insurance shall not be invalidated should any of the insureds under the policy waive in writing
prior to a loss any or all rights of recovery against any party for loss occurring to the property
insured under the policy; and (iii} except for (a) insurance for loss of rental income or loss of
income covered by business interruptior or extra expense incurred to reduce such loss of income,
and (b) liability insurance required oy Section 9.2, shall provide that all losses payable
thereunder shall be paid to the Depositary in aczerdance with the terms of Article XVII hereof.

9.5 Review of Required Coverage anrd Limits. Limits of liability or types of
insurance specified in this Article IX shall be revievied by the Owners no less often than
annually at least thirty (30) day’ before the expiration of each policy to determine if such limits,
deductible amounts and types of insurance are reasonable anc piudent in view of the type, place
and amount of risk to be transferred, are in compliance with thiz Article IX and whether, on a
risk management basis, additional types of insurance or endorséraents against special risks
should be carried or whether required coverages or endorsements sliould be deleted. Initially,
deductible amounts for insurance required under Sections 9.1 and 9.2 sball not exceed $5,000.
Such limits shall be increased or decreased, deductible amounts increased o de:reased, or types
of insurance shall be modified, if justified, based upon said annual review, and rpri the approval
of any such increase, decrease or modification by an Ownership Majority, the Cvners shall, at
any Owner’s election, execute an instrument in recordable form evidencing suchincrease,
decrease or modification, which any Owner may record with the Recorder as a supplement to this
Agreement; provided that no agreement regarding a decrease in limits of liability, an increase in
the deductible amounts, or elimination of any types of coverages shall be effective without the
written consent of the Owners and the holders of the First Mortgages and Junior Mortgages.

9.6  Failure to Pay Proportionate Share of Insurance. Should any Owner fail to
pay its share of the premiums or other costs for any of the joint policies, then the other Owner
may pay the Defaulting Owner’s share of such costs and, upon written demand, the Defaulting
Owner shall reimburse the Creditor Owner for such payment and any other reasonable costs and
expenses incurred by the Creditor Owner in connection with such payment.

9.7  Waivers. Notwithstanding anything to the contrary contained herein, each of the
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Owners, for itself, its insurers and for each party claiming under, by or through such Owner,
hereby waives all claims for recovery from the other Owner (including, without limitation,
tenants and Unit Owners) for any loss or damage to any of its property insured or required to be
insured hereunder. ’

ARTICLE X

Maintenance and Repair; Damage to the Building

10.1  Duty to Maintain.

(a) __ Except as expressly provided in Sections 6.2 and 6.4 hereof relating to

Maintenance ¢ certain Facilities and areas of the Building or hereinafter in this Article X in the
event of fire or otlier casualty, and without limiting or diminishing each Owner’s obligations
under Article V, eacti Owner shall, at its sole cost and expense, keep its respective portion of the
Property, the fixtures, <quipment and appurtenances therein, and its Easement Facilities in good
and safe order and condition, and shall make all repairs or replacements of, in, on, under, within,
upon or about such property; v.uether said repairs or replacements are to the interior or exterior
thereof, or structural or non-structural components thereof, or involve ordinary or extraordinary
repairs or replacements, necessary .o keep the same in a safe first-class order and condition,
howsoever the necessity or desirabilily ‘b<reof may arise, and whether or not necessitated by
wear, tear, obsolescence, defects or otherwise, and each Owner further agrees that it shall not
suffer or commit, and shall use all reasonable precaution to prevent, waste to such property.

10.2  Casualty Affecting a Non-Substaxniz: Portion of the Building. If the Building
is damaged by fire or other casualty and if such damiage occurs in, on, under, within, upon or
about (a) the Retail Building only, or (b) the Condomiiium Puilding only, and does not in each
instance materially affect (i) any Shared Facilities or Shared Facilities Easement Area, or (ii) any
other Facilities constituting Retail Easement Facilities or Coadominium Easement Facilities
benefiting any non-damaged portion of the Building, or (iii) the use of any Easements or other
rights granted to the other Owner under this Agreement, then any such ¢amage shall be repaired
and restored by the Owner of the portion of the Building in which any such-damage occurs in as
timely a manner as practicable under the circumstances, and such Owner sliali. in accordance
with the provisions of Article XVIII hereof, be entitled to withdraw any insuratcs proceeds held
by the Depositary by reason of any such damage, for application to the cost and exj¢nse of the
repair and restoration of any such damage. If at any time any Owner so obligated to repair and
restore such damage shall not proceed diligently with any repair or restoration of such damage
which adversely and materially affects an Easement in favor of the other Owner, then (i) the
other Owner may give written notice to the Defaulting Owner specifying the respect or respects
in which such repair or restoration is not proceeding diligently and, if, upon expiration of ten (10)
days after the receipt of such notice, any such repair or restoration work is still not proceeding
diligently, then such Creditor Owner may perform such repair and restoration and may take all
appropriate steps to carry out the same; or (ii) in an Emergency Situation, such Creditor Owner
may immediately perform such repair or restoration and may take all appropriate steps to carry
out the same. The Creditor Owner in so performing such repair and restoration shall, in
accordance with Article XVIII hereof, be entitled to withdraw any insurance proceeds and any
other monies held by the Depositary as a result of any such damages, for application to the cost
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and expense of any such repair or restoration and shall also be entitled to reimbursement upon
demand from the Defaulting Owner for all costs and expenses incurred by the Creditor Owner in
excess of said insurance proceeds.

10.3 Casualty Affecting a Substantial Portion of the Building. If the Building is
damaged by fire or other casualty and if the provisions of Section 10.2 are not applicable because
the nature of the damage is such that it does not fall within any of the categories set forth in
Section 10.2, then the repair or restoration of such damage shall be the joint responsibility of the
Owners. Said repair and restoration shall be conducted under the supervision of the Construction
Manager, acting on behalf of the Owners, and shall be commenced and pursued to completion in
as timely 2’msnner as practicable and shall be performed on behalf of the Owners by a reputable

confractor orcentractors experienced in the construction of mixed-use structures similar to the
Building selected ard approved by an Ownership Majority. In the event an Ownership Majority
fails to agree upon the selection of a contractor or contractors, the Owners shall request the
advice of the Architect. .5, after receiving the Architect’s advice, an Ownership Majority cannot
agree on a contractor cr/contractors, then the selection of a contractor or contractors shall be
made by Arbitration pursuarit to /rticle XII hereof. The plans and specifications for such repair
and restoration shall be prepared by the Architect, unless an Ownership Majority otherwise agree,
subject to the approval of the holders of the First Mortgages and Junior Mortgages, in accordance
with instructions given by the Owners. ) Such plans and specifications shall provide for the
Building to be rebuilt as nearly as commcicially practicable to the Building as constructed prior
to the damage unless prohibited by law or uriess the Owners unanimously agree, subject to the
approval of the holders of the First Mortgages and junior Mortgages. The Architect shall furnish
to each of the Owners and each of the holders of tte Tirst Mortgages and Junior Mortgages a set
of the plans and specifications that it has prepared or zaused to be prepared for their approval.
Unless an Ownership Majority otherwise agrees, the Arctiicct and any contractor or contractors
shall work under the supervision of the Construction Manager, aad the Construction Manager is
hereby authorized and directed to instruct the Depositary, from e to time, but only with the
prior approval (not to be unreasonably withheld or delayed) of the Ownér in whose portion of the
Building such repair and restoration is being performed (and the holders-of the First Mortgage
and Junior Mortgage affecting the portion of the Building involved) ps-such repair and
restoration progresses, to disburse in accordance with Article XVIII heresf-the insurance
proceeds held by the Depositary and any other monies deposited with the Deposiia:y pursuant to
Section 10.4 hereof for application against the cost and expense of any such repair and
restoration.

104 Costs in Excess of Insurance Proceeds. If the cost and expense of performing
any repair and restoration provided for in Section 10.2 or 10.3 hereof shall exceed the amount of
available insurance proceeds, if any, paid by reason of the damage, then such excess cost and
expense, including the cost of any applicable deductible under the insurance policy (or the entire
amount of such cost and expense, if there are no insurance proceeds), shall be borne by: (i) the
responsible Owner (if the provisions of Section 10.2 are applicable); and (ii) the Owners in
proportion to the cost and expense of repairing to their former condition their respective portions
of the Building (if the provisions of Section 10.3 are applicable). Any Owner may require that
the responsible Owner make deposit of security for the payment of their respective share of such
excess costs in accordance with (and subject to the exceptions contained in) Section 10.5 below.
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10.5 Security for Payment of Excess Costs of Restoration. In any instance of repair
or restoration pursuant to Section 10.2 or 10.3 hereof, any Owner may require that an estimate of
the cost or expense of performing such repair or restoration be made by a reputable independent
professional construction cost-estimating firm, except if a construction contract providing for the
performance of such repair and restoration for a stipulated sum theretofore has been executed. If
said estimate or stipulated sum, or if the actual amount incurred in performing repair or
restoration, exceeds the amount of insurance proceeds, if any, paid or payable by reason of the
damage (plus any applicable deductible), then any Owner or any of the holders of the First
Mortgages or Junior Mortgages may at any time give notice to the other Owners demanding that,
prior to commencement of the repair or restoration work, each Owner who is obligated under
Sections 1£.2 or 10.3 deposit with the Depositary the amount of such excess cost and expense

—attributable io.each such Owner pursuant to this Article X (provided, however, no Ownerhaving
a net worth ir excess of $25,000,000 in 2004 equivalent dollars shall be required to deposit any
such amounts v/ith the Depositary but shall only be required to make payment of its share of the
costs as the same are incurred, provided that any Owner desiring to utilize this exemption shall,
upon request of the other Owner, provide the other Owner with reasonable evidence establishing
that its net worth exceeds the minimum requirement set forth above). In lieu of depositing its
share of such excess amouui - vased upon said estimate or stipulated sum, or actual cost and
expense of performing such repair or restoration, any Owner otherwise required to make a
deposit of funds with the Deposita'y ‘nay deliver to the Depositary security for payment of its
share reasonably acceptable to the oth¢r Ovwvner and the holders of the First Mortgages and Junior
Mortgages as evidence of such Owner’s ebility to fulfill its obligation hereunder. Such security
may be in the form of| but shall not be limited to. an irrevocable and unconditional letter of credit
in favor of the Depositary in the face amour: of the share owed or an irrevocable loan
commitment issued by a responsible lending insiitvtion, to disburse an amount equal to such
Owner’s share of such excess amount to the Depositary to pay the cost and expense of any such
repair or restoration as the work progresses in proportiva to such Owner’s share of the cost and
expense of any such repair or restoration. If the amount of the security required is based on an
estimate of the cost and expense of repair and restoration, then tlic amount of security required to
be deposited or available shall be readjusted upward or downward 2<the work progresses based
on actual cost and expenses of the work. If any Owner shall fail to pay, or, as the case may be,
deposit, such Owner’s share of the cost and expense (or estimated cost and expense) of
performing any repair or restoration in accordance with this Section 10.5, vi fails to deliver the
security provided for herein within twenty-one (21) days after receipt of ttie sther Owner’s
written demand therefor, then such Creditor Owner may pay the Defaulting Owner's share and
the Defaulting Owner shall, upon written demand, reimburse such Creditor Owner for such
payment and such Creditor Owner’s reasonable costs and expenses incurred in connection with
such payment.

10.6 Excess Insurance Proceeds. Upon completion of the repair and restoration of
any damage to the Building, any remaining insurance proceeds from the Building Insurance
Policy paid by reason of such damage shall be refunded to each Owner in proportion to the ratio
of insurance proceeds attributed to such Owner’s portion of the Building by the insurer to the
total insurance proceeds made available by the insurer for the repair and restoration. The right of
the Owner of any portion of the Building to payment of excess insurance proceeds, if any, shall
be subject to the rights of the holders of the First Mortgage and Junior Mortgage covering such
portion of the Building with respect to any such excess insurance proceeds.
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10.7  Total Destruction and Agreement Not to Rebuild. If the Building is destroyed
or substantially damaged and the Owners unanimously agree not to rebuild, repair or restore the
Building, subject to the written approval of the holders of the First Mortgages and Junior
Mortgages, then the Building shall be demolished to the extent necessary to comply with all
applicable laws, statutes, ordinances, codes, rules, regulations, orders or requirements of any
governmental entity or agency thereof having jurisdiction of the Building. In such event, the
available insurance proceeds, other than insurance proceeds used to cause said demolition to be
performed, shall be refunded to each Owner in the ratio of insurance proceeds attributed by the
insurer to such Owner’s portion of the Building to the total insurance proceeds paid by reason of
such darrage. Such demolition shall be deemed to be a “repair or restoration” to which the

provisions o1 Sections 10.3, 10.4, 10.5 and 10.8 hereof are applicable except that demolition, and
not construciicy; shall be performed. In the event the Owners agree not to rebuild the Building,
subject to the Wiitiea approval of the holders of the First Mortgages and Junior Mortgages, the
Owners may also make provision for sale of the Property and distribution of sale proceeds in an
equitable manner, all sbject to the written approval of the holders of the First Mortgages and
Junior Mortgages.

10.8  Professional Fecs. Jncluded in Cost of Restoration. For purposes of this
Article X, architects’ and engineccs fees, Construction Manager’s fees, attomeys’ fees,
consultants” fees, title insurance premitizi's and other similar costs and expense relating to repair
or restoration shall be included in the costs aad ¢ xpenses of any such repair or restoration.

ARTICLE XI

Liens, Debts, Interest and xemedies

11.1  Lien for Non-Payment of Obligations. If, at sy time, any Owner fails within
the time period set forth for payment, or if no time period is set forfli. then within ten (10) days
after notice or demand to such Owner to pay to the other Owner aay sum of money due such
other Owner, as Creditor Owner under or pursuant to the provisions of this Agreement, then, in
addition to any other rights or remedies the Creditor Owner may have, such Creditor Owner shall
have a lien against the Defaulting Owner’s interest in the Property and a‘lién against any
insurance proceeds payable to Defaulting Owner to secure the repayment of such sviw of money
and all interest on such sum accruing pursuant to the provisions of this Article XI." Such liens
shall arise immediately upon the recording of a notice by the Creditor Owner with the Recorder
and may be enforced by a proceeding in equity to foreclose such lien in like manner as a
mortgage of real property in the State of Illinois or by any other remedy available by statute or at
law or in equity. Such liens shall continue in full force and effect until such sum of money and
any accrued interest thereon shall have been paid in full. Notwithstanding anything to the
contrary contained herein, if the Defaulting Owner’s interest in the Property is encumbered by a
First Mortgage, the Creditor Owner shall not have the liens provided for in this Section 11.1
unless the Creditor Owner has delivered to the holders of the First Mortgage and any Junior
Mortgage affecting the portion of the Property owned by the Defaulting Owner a written notice
specifying the default in payment made by the Defaulting Owner, and the holder of such First
Mortgage or Junior Mortgage does not cure such default by the payment of the amount owed by
the Defaulting Owner within thirty (30) days after the effective date of such written notice. The
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liens provided for in this Section 11.1 shall be (i) subject and subordinate to the lien of any First
Mortgage or Junior Mortgage on the Defaulting Owner’s interest in the Property, (ii) prior and
superior to the lien of any other encumbrance on the Defaulting Owner’s interest in the Property
at the time of the recording of the notice of lien for all amounts (whenever advanced or accrued)
secured by said encumbrance, and (iii) subject to termination and defeat as provided in Section
11.4 below. Notwithstanding the foregoing, but subject to Section 11.2 below, in the event any
portion of the Condominium Property has been subjected to the Condominium Act, if the
Condominium Association is the Defaulting Owner, no lien created by this Section 11.1 shall be
considered prior or superior to any mortgage or trust deed encumbering any Unit,
notwithstanding any notice provided to the Condominium Association or to any Unit Owner or to
the holder 0f any mortgage encumbering any Unit.

11.2  Agreement Controls over Condominium Act. To the fullest extent permitted
by law, the previcicns of Article X of this Agreement shall be controlling over the provisions of
the Condominium A<t with respect to any Submitted Property insofar as the provisions of the
Condominium Act purport to limit (i) the obligation of the Unit Owners to repair or restore the
Submitted Property, or (iij the use of insurance proceeds for repair and restoration of the
Submitted Property. In the <vent of fire or other casualty or act of God or disaster causing
damage to the Submitted Proper'y which would entitle the Condominium Association, under the
Act, to withdraw all or any part of the Submitted Property from the Condominium Act and not to
repair and restore the Submitted Propeitv as required by this Agreement, notwithstanding the
foregoing sentence, then the other Owner shail have a lien on the Submitted Property and any
insurance proceeds payable for loss or damage to such portion of the Building under insurance
policies carried pursuant to Article IX hereof, iti-an amount necessary so that the other Owner
shall have sufficient proceeds to demolish or repaw une! restore the Building to a condition so as
adequately to assure:

(@  the structural integrity and safety of the-Bulding;

(b)  the continuous and efficient operation of all'Facilities serving the Retail
Building;

(©)  compliance with all zoning, building and other la'as; rules, orders,
ordinances, regulations and requirements of any governmental body or 7iunicipality or
agency thereof having jurisdiction over the Property: and

(d)  the architectural unity and aesthetic appearance of the restored Building as
first-class property.

The lien created by this Section 11.2 shall be superior to and take precedence over any
encumbrance (other than a First Mortgage or Junior Mortgage) constituting a lien on the
Submitted Property or any portion thereof. Such lien shall arise immediately upon the recording
of a notice by the Owner of the Retail Building with the Recorder following the occurrence of a
fire or other casualty or act of God or disaster stating that it is a lien created by this Section of the
Agreement. Such lien shall continue in full force and effect until either the sum of money
required hereunder shall have been paid to the other Owner, or the Condominium Association
shall have repaired and restored that portion of the Submitted Property as required by this
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Agreement. Such lien may be enforced by a proceeding in equity to foreclose such lien in like
manner as a mortgage of real property in the State of Illinois or by any other remedy available by
statute or at law or in equity.

113 Effect of Lien against Unit Owners. Subject to the limitations set forth in
Article XV hereof, and without limiting any equitable remedies to which the Owner of the Retail
Property may be entitled, no Unit Owner shall be personally liable for all or any part of any claim
against the Owner of the Submitted Property in excess of an amount equal to the amount of the
claim multiplied by the percentage of ownership interest in Common Elements allocated to such
Unit Owner’s Unit as set forth in the Condominium Declaration. Upon payment of such amount
for which 2-Unit Owner may be liable, (i) any lien arising against such Unit Owner’s Unit on
account of such claim shall he deemed released against such Unit Owner’s Unit without further

act or deed by/ary such Unit Owner, and (ii) upon the written request of such Unit Owner, the
Creditor Owner who has recorded notice of such lien shall deliver to such Unit Owner an
instrument evidenciag tze release of such lien, but only with respect to said Unit Owner’s Unit.
When a Unit is owned 6y more than one “person” (as defined in the Act), the Liability of each
such person for any claim agrinst the Unit shall be joint and several.

114 Conveyance Does Not Affect Lien. No conveyance or other divestiture of title
shall in any way affect, diminish or defzat any lien arising pursuant to this Article XI other than
a divestiture resulting from a foreclostre of a mortgage lien that is superior to the lien arising
pursuant to this Article XI.

11.5 Assignment of Lien to Mortgage Folder. The holder of a First Mortgage or
Junior Mortgage on all or any portion of the Retail Zroperty or the Condominium Property shall
have the right to an assignment of any lien affecting the property secured by its First Mortgage or
Junior Mortgage upon payment of the amount secured by such: tien and shall in the event of said
payment or satisfaction be subrogated to such other lien and anv-additional security held by the .
holder thereof. Such holder of a First Mortgage or Junior Mortgag: may at any time give to the
holder of the lien a written notice of its election to pay such amount,~Cn a date not less than ten
(10) days and not more than thirty (30) days after such notice of electi¢r, the holder of a First
Mortgage or Junior Mortgage shall pay the full amount of such lien, and flic holder of the lien
shall deliver to the holder of a First Mortgage or Junior Mortgage an instraicat-in recordable
form assigning the lien together with the debt secured thereby.

11.6 Interest on Past Due Amounts. Interest shall accrue on sums owed by a
Defaulting Owner to a Creditor Owner and shall be payable from the date any such amount was
first advanced or paid by the Creditor Owner until paid in full, at a rate per annum equal to the
lesser of: (a) the floating rate which is equal to four percent (4%) in excess of the rate of interest
from time to time announced in The Wall Street Journal, as the prime rate, or (b) the then-
maximum lawful rate of interest in Illinois applicable to the capacity of the Defaulting Owner
and the nature of the debt. In the event a prime rate is not announced, and no maximum lawful
rate applies, then interest shall accrue at the annual rate of eighteen percent (18%).

11.7 Remedies Cumulative. Subject to the limitations set forth in Article XV hereof,
the rights and remedies of an Owner provided for in this Article XI or elsewhere in this
Agreement are cumulative and not intended to be exclusive of any other remedies to which such
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Owner may be entitled at law or in equity or by statute. Any Owner may enforce, by a
proceeding in equity for mandatory injunction, any other Owner’s obligation to execute or record
any document which such other Owner is required to execute under or pursuant to this
Agreement. The exercise by such Owner of any right or remedy to which it is entitled hereunder
shall not preclude or restrict the exercise of any other right or remedy provided hereunder.

11.8  Separate Claims. Each claim of any Owner arising under this Agreement shall
be separate and distinct, and no defense, set-off, offset or counterclaim arising against the
enforcement of any lien or other claim of any Owner shall thereby be or become a defense,
set-off, offset or counterclaim against the enforcement of any other lien or claim.

Agreement skall he commenced within three (3) years immediately following the date the cause
of action accrued; « such other shorter period as may be provided by law or statute; provided,
however, that if prior to-expiration of the period in which such action must be commenced, any
holder of a First Morigage or Junior Mortgage is diligently proceeding to foreclose the First
Mortgage or Junior Mortgage. 'then such period in which an action by the Owner of the portion of
the Property encumbered by such-First Mortgage or Junior Mortgage must be commenced shall
be further extended for such additional time as may reasonably be necessary in order for the
holder of such First Mortgage or Juziiozr Mortgage to obtain possession of such portion of the

Property.

11.10 Attorney’s Fees. A Defaultiug Owner shall pay the reasonable attorneys’ fees
and court or Arbitration costs paid or incurred by 4 Creditor Owner in successfully enforcing its
rights against the Defaulting Owner under this Agreemso?.

ARTICLE X1I
Arbitration

12.1 Matters Subject to Arbitration. The following Mattezs shall be submitted for
Arbitration to the AAA pursuant and subject to the provisions of this Article X1T:

(@  All disputes, claims or controversies between the Owners aricing under
this Agreement involving an amount not exceeding $100,000 (in 2004 equivalent dollars)
which shall not be resolved within sixty (60) days after same have arisen; and

(b)  All other matters which are specifically required under the provisions of
this Agreement to be submitted for, or determined by, Arbitration.

Arbitration of any Matter shall be initiated by any Owner making a written demand therefor by
giving written notice thereof to the other Owner and by filing a copy of such demand with the
AAA. The AAA shall have jurisdiction upon the giving of such notice and the filing of such
demand. Any such Arbitration shall be held in Chicago, Illinois, and shall be conducted and
completed in an expeditious manner and without delay. The holders of the First Mortgages and
Junior Mortgages shall be party to any Arbitration of a Matter involving a matter which requires
the consent or approval of the holders of the First Mortgages or Junior Mortgages hereunder.
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12.2 Demand for Arbitration and Selection of Arbitrator. Unless otherwise agreed
to in writing by the Owners, within twenty (20) business days after the notice demanding
Arbitration has been given, the Owners shall jointly designate one arbitrator to resolve the
Matter. If the Owners fail to designate the arbitrator within such time period, an arbitrator shall
be appointed in accordance with the procedures set forth in the applicable AAA rules; provided,
however, that in any event such arbitrator shall be experienced as to the design, construction
and/or operation, as the Matter requires, of mixed-use structures similar to the Building. Except
where contrary to the provisions set forth in this Agreement, the rules of the AAA for
commercial arbitration shall apply to the Arbitration of any Matter. During the twenty (20) day
time perios referenced above, the Owners may agree in writing to any additions, deletions or

-.——changes-to iz applicable arbitrationrules, — ... . .. . . . . . _

12.3 Xieurings. The arbitrator shall commence hearings within sixty (60) days of
selection, unless th¢ Owners unanimously agree upon an expedited or delayed schedule of
hearings. Prior to th¢ hearings any party to the Arbitration may send out requests to compel
document production from-the other parties to the Arbitration, The scope of document
production and enforcement of the document requests shall be subject to unanimous agreement
of the Owners or as may be orde/ed by the arbitrator to the extent reasonable, The arbitrator may
obtain independent legal counsel orother professional consultants to aid in resolution of legal or
other questions presented in the course-of Arbitration to the extent reasonably necessary to the
fair resolution of the Matter and to the extext that it is economical to do so considering the
financial consequences of the Matter. The arbitrator in rendering a decision may base such
decision only on the facts presented in the coutce 5f Arbitration and shall not modify or amend
the provisions of this Agreement. Subject to the otiies t2rms hereof, if any Owner fails or refuses
to appear at and participate in an Arbitration hearing af'er due notice, the arbitrator may hear and
determine the Matter upon evidence produced by the appeuring Owner. Except as otherwise
expressly provided for in this Agreement, (i) the Arbitration cos*s shall initially be borne equally
by each Owner, provided however the prevailing Owner shall b= ¢rtitled to recover its share of
the Arbitration costs pursuant to Section 11.10, and (ii) each Ownei shall be responsible for its
own expenses incurred in the Arbitration, provided however that the prevailing Owner shall be
entitled to its reasonable attorneys’ fees pursuant to Section 11.10.

124  Performance Pending Arbitration. Unless otherwise agreed 1a writing, the
Owners shall continue to perform all obligations and make all payments du¢ under this
Agreement in accordance with this Agreement during the course of any Arbitration constituted or
conducted under the provisions of this Article XII. The obligation of the Owners to continue
performance and make payments despite the existence of an Arbitration hereunder shall be
enforceable by any Owner by application to any court of competent jurisdiction for an injunctive
order requiring the immediate performance of such obligations as provided in the preceding
sentence until such time as any Matter is resolved as provided in this Article XII.

12.5  Arbitration Sole Remedy as to Matters. With respect to any Matter subject to
Arbitration under this Article XII, it is agreed that the arbitration provisions of this Article XII
shall be the sole remedy of the Owners under this Agreement. Notwithstanding any other
provisions of this Agreement, the foregoing agreement to arbitrate shall be specifically
enforceable under prevailing arbitration law. The foregoing agreement to arbitrate shall not

-33-




0617939029 Page: 35 of 65

UNOFFICIAL COPY

constitute any agreement or consent to arbitration of any dispute, claim, controversy or matter not
described in this Article XII or with any person not named or described herein, provided that any
Arbitration proceeding initiated under the terms of this Article XII may, at the request of any
Owner, be joined or consolidated with other arbitration proceedings involving additional parties
if the Matter and the subject of such other proceedings arise out of common or interrelated
factual occurrences. Any award of the arbitrator shall be final and binding upon the Owners (and
the holders of the First Mortgages and Junior Mortgages), and judgment thereon shall be entered
by any court having jurisdiction.

ARTICLE XI1I

e e _Unavoidable Delays < .

The Owiaers shall diligently perform their respective obligations set forth herein. No
Owner shall be deeiund to be in default in the performance of any obligation created under or
pursuant to this Agreewaent, other than an obligation requiring the payment of a sum of money, if
and so long as non-pertormance of such obligation shall be directly caused by an Unavoidable
Delay and the time limit for-such performance shall be extended for a period equal to the period
of any such Unavoidable Delay; pro'ided, however, that the Non-Performing Owner shall notify
the other Owner in writing of the exisience and nature of any Unavoidable Delay within ten (10)
days after the onset of any such Unave.dable Delay. The Non-Performing Owner shall, from
time to time upon written request of the other Owner, keep the other Owner fully informed, in
writing, of all further developments concemning any such Unavoidable Delay and its
non-performance. |

ARTICLE X(%¥
Condemnation

141 Award. In the event of a taking by the exercise of th3 power of eminent domain
or deed in lieu of condemnation of all or any part of the Property by ary competent authority for
any public or quasi-public use, the Award shall be allocated and disburse 1, and any repair and
restoration of the Building shall be performed, in accordance with the recuwrements of this
Article XIV,

142 Award Paid to Depositary. All Awards resulting from the taking of all or any
part of the Property, other than damages resulting from a taking of the temporary use of space as
hereinafter described, shall be paid to the Depositary and disbursed by the Depositary as
hereinafter provided. In the event of a taking of a temporary use of any space not including
Retail Easement Facilities or Condominium Easement Facilities, each of the Owner of the
Condominium Property and the Owner of the Retail Property shall be entitled to receive directly
from the taking authority any Award resulting from such temporary taking within its respective
portion of the Property according to the law then applicable.

143 Non-Substantial Taking. In the event of a taking (other than a temporary taking)

of a part of the Retail Property only or a part of the Condominium Property only, and does not in
each instance materially affect (i) any Shared Facilities Easement Area, or (ii) any Shared
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Facilities or other Facilities constituting Retail Easement Facilities or Condominium Easement
Facilities benefiting any other portion of the Property, or (iii) the use of any Easements or other
rights granted to the other Owner under this Agreement, then, subject to the provisions of
Section 14.6 hereof, the Owner of the portion of the Property in which the taking occurred shall
repair and restore the remainder of its portion of the Building to form an architectural and
functional whole. Such repair and restoration shall be commenced and pursued to completion in
as timely a manner as practicable under the circumstances and shall be at the sole cost and
expense of the Owner of the portion of the Property in which the taking occurred. Such Owner
shall be entitled to withdraw any Award paid to the Depositary by reason of such taking for
application to the cost of said repair and restoration in accordance with the provisions of Article
XVIII hereof and to retain any excess not required for such repair and restoration in accordance
~~—with-Section-14.5-below;-provided, however, that the right-of the-Owner-of -any-portion-of-the ...
Property to receive such excess, if any, shall be subject to the rights of the holders of the First
Mortgage and Janior Mortgage encumbering such portion of the Property with respect to any
such award.

144  Substantial Taking. In the event of a taking of any portion of the Shared
Facilities Easement Area or sy other taking other than (a) a temporary taking described in
Section 14.2 hereof, (b) a non-substantial taking described in Section 14.3 hereof, or (c) a taking
of all or substantially all of the Prop=rty described in Section 14.7, then, subject to the provisions
of Section 14.6 hereof, the Owners shall igintly cooperate to repair and restore the remainder of
the Building in accordance with plans and specifications unanimously approved by the Owners
and by the holders of the First Mortgages ard _hmior Mortgages. Such repair and restoration
shall be conducted under the supervision of the*onstruction Manager acting on behalf of the
Owmers and shall be commenced and pursued to complition in as timely a manner as practicable
under the circumstances by a reputable contractor or cenfractors experienced in the construction
of mixed-use structures similar to the Building selected =ad unanimously approved by the
Owners. In the event the Owners fail to agree upon the selectica of a contractor or contractors,
the Owners shall request the advice of the Architect. If after recéivina the Architect’s advice, the
Owners cannot reach unanimous agreement on a contractor or contrac lors, then the selection of a
contractor or contractors shall be made by Arbitration pursuant to Article XII hereof. The plans
and specifications for such repair and restoration shall be prepared by the Ar shitect, unless an
Ownership Majority shall otherwise agree, subject to the approval of the heid=ts of the First
Mortgages and Junior Mortgages encumbering the affected portion of the Propeity.: Such plans
and specifications shall provide for repair and restoration of the remainder of the Building to
form an architectural and functional whole with such changes in the Building as shall be required
by reason of such taking. If, as a result of such taking, any Easements or covenants under this
Agreement are extinguished or materially impaired, then changes shall be made to provide for
easements of access, ingress and egress and use of Facilities and for furnishing of Building
services comparable, to the extent commercially practicable, to Easements created under Articles
II and 10X hereof. The Architect will furnish to each of the Owners and the holders of the First
Mortgages and Junior Mortgages encumbering the affected portions of the Property a set of such
plans and specifications for their approval. Unless an Ownership Majority otherwise agrees, the
Architect and contractor or contractors shall work under the supervision of the Construction
Manager, and the Construction Manager is hereby authorized and directed to instruct the
Depositary, from time to time, but only with the prior approval of the Owner in whose portion of
the Property such repair and restoration is being performed and the holders of the First Mortgage
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and Junior Mortgage on the affected portion of the Property, if applicable, as such repair and
restoration progresses, to disburse, in accordance with Article XVIII hereof, any Award paid to
the Depositary for application to the cost and expense of such repair and restoration.

14.5 Use of Award. The Award for any taking described in Sections 14.3 and 14.4

hereof shall first be used to pay for the repair and restoration (including any repair or restoration

under Section 14.6 hereof). Any portion of the Award remaining unexpended after payment of

all costs of repair and restoration shall then be allocated to each Owner in the same ratio as the
apportionment of the Award to such Owner with respect to its portion of the Property (as
determined in the judicial or administrative proceedings in connection with the taking) bears to

the aggregate, Award made to the Owners in connection with the taking; provided, however, that
-the right-of-a1iy-Owner-to-receive-any-such-excess-shalt-be-subject to-the rights-of the holders of —— —
the First Mortgagze and Junior Mortgage encumbering its respective portion of the Property.

14.6 Rebuilaing Excused in Certain Circumstances. If, as a result of a taking (other
than a temporary taking), {a) the owner of the Retail Property reasonably determines, subject to
the consent of the holders o the First Mortgage and Junior Mortgage on the Retail Property, that
the Retail Property no longer an b= operated on an economically feasible basis, then the Owner
of the Retail Building shall not ae ohligated to repair or restore the Retail Building as may be
required by Sections 14.3 and 14.4 7creof, or (b) the owner of the Condominium Property
reasonably determines, subject to the cozsent of the holders of the First Mortgage and Junior
Mortgage on the Condominium Property, tiar the Condominium Property no longer can be
operated on an economically feasible basis tcn-the Owner of the Condominium Building shall
not be obligated to repair or restore the Condominium Building as may be required by
Sections 14.3 and 14.4 hereof. However, notwithstanding that an Owner may be permitted to
elect not to restore its portion of the Property pursuant 1o his Section, the Award shall be used to
repair or restore the affected portion of the Building (and thé Facilities therein) to the extent, if
any, as may be necessary to provide essential services (includiig, without limitation, provision of
vehicular parking in an amount required by zoning or other appiicsls ordinances) or structural
support for the other portions of the Property, or to provide an aesin:tically uniform exterior to
the entire Building. Such repair or restoration shall be deemed to be'a'repair or restoration to
which the provisions of Section 14.5 hereof are applicable.

14.7 Apportionment of Award for Total Taking. In the event of a taking of all or
substantially all of the Property, the Award for such taking, shall be allocated to tha Owners in
accordance with the apportionment made in any final judicial or administrative proceedings in
- connection with the taking and paid to such Owners in accordance with said apportionment;
provided, however, that the right of any Owner to receive any Award and payment shall be

subject to the rights of the holders of the First Mortgage and Junior Mortgage encumbering such
Owner’s portion of the Property.

148  Controls over Condominium Act. To the fullest extent permitted by law, with
respect to any Submitted Property, the provisions of this Article XIV shall be controlling over
the provisions of the Condominium Act insofar as the provisions of the Condominium Act
purport to limit (i) the obligation of the Unit Owners to repair or restore the Submitted Property
in the event of a taking, or (ii) the use of the Award as provided in this Article XIV.
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ARTICLE XV

Limitation of Liability

Notwithstanding anything in this Agreement to the contrary, no judgment or decree
enforcing obligations under this Agreement against any Owner of any portion of the Property
shall be subject to execution on, or be a lien on any assets of, such Owner other than that
Owner’s portion, estate or interest in the Property or insurance or condemnation proceeds relating
thereto.

ARTICLE XVI

Architect, Structural Engineer and Construction Manager

16.1 Appoiatisent of Architect, Structural Engineer and Construction Manager.
The Owners, acting through an Ownership Majority, shall appoint an Architect, a Structural
Engineer and a Construction Manager to serve under, pursuant and subject to the terms and
provisions of this Agreement. Any Owner may cause any Architect, Structural Engineer or
Construction Manager to be replaced by an Architect, Structural Engineer or Construction
Manager meeting the above-stated guslifications if it demonstrates to the other Owner that such
then-serving Architect, Structural Enginz2r or Construction Manager has failed to perform its
duties hereunder diligently or competently. J:i such event, the Owner desiring replacement of the
Architect, Structural Engineer or Constructiow Manager shall serve notice upon the other Owner
requesting the removal of the then-serving Architect, Structural Engineer or Construction
Manager, which notice shall set forth with specificity.the respect or respects in which such
Architect, Structural Engineer or Construction Managei sh=!l have failed to perform diligently or
competently. If, within fifteen (15) days after receipt of suci notice from the Owner desiring to
replace the Architect, Structural Engineer or Construction Marégar, the other Owner agrees to
replace the Architect, Structural Engineer or Construction Manager iizn the Architect, Structural
Engineer or Construction Manager, as the case may be, shall be removed and a new architectural,
engineering or construction management firm meeting the above criteria shall be appointed by an
Ownership Majority. If an Ownership Majority fails to timely reach agreen:ent upon an Owner’s
request to remove the Architect, Structural Engineer or Construction Manage. sich request for
removal shall be deemed denied, without prejudicing the Owner’s ability to seek removal again
on a later date. Any Architect, Structural Engineer or Construction Manager acting nereunder
shall have the right to resign at any time upon not less than ninety (90) days’ prior written notice
to the Owners, and such vacancy shall be filled with the approval of an Ownership Majority.

16.2 Submission of Matters to Architect, Structural Engineer or Construction
Manager. In any instance when the Architect, Structural Engineer or Construction Manager, as
applicable, serving pursuant to Section 16.1 hereof is authorized by this Agreement to advise the
Owmners concerning any dispute or matter between the Owners, any Owner involved in such
dispute or matter may submit the same to the Architect, Structural Engineer or Construction
Manager, as applicable. The Owner submitting such dispute or matter shall simultaneously give
written notice of the submission of such dispute or matter to the other Owner and the holders of
the First Mortgages and Junior Mortgages covering the Property. The Architect, Structural
Engineer or Construction Manager, as applicable, shall, except in an Emergency Situation, afford

-37-




0617939029 Page: 39 of 65

UNOFFICIAL COPY

each Owner, and any attorney or other representative designated by such Owner, an opportunity
to furnish information or data or to present such Owner’s views. The Architect, Structural
Engineer or Construction Manager, as applicable, shall not be liable for any advice given by it
hereunder, or for any other action taken by it hereunder, in good faith and in the absence of
negligence.

16.3 Replacement While Dispute or Project Pending. If any new Architect,

Structural Engineer or Construction Manager is appointed hereunder, and if the Architect,
Structural Engineer or Construction Manager being replaced is then engaged in the resolution of

any dispute or matter theretofore submitted hereunder, or if the Architect, Structural Engineer or
Construction. Manager being replaced is then engaged in the preparation of any plans and

__ ___specifications or in the supervision of any work required hereunder or pursuant hereto, and if the

Architect, Structural Engineer or Construction Manager being replaced has not been removed by
reason of any failvie to perform diligently or competently any services hereunder, then, if an
Ownership Majority sz chooses, the Architect, Structural Engineer or Construction Manager
being replaced shall coatinue to act as Architect, Structural Engineer or Construction Manager
with respect, and only with respect, to such pending dispute or matter or the completion of plans
and specifications or supervisiou of any such work.

16.4 Fees of Architect, Sbuctural Engineer and Construction Manager. The
Architect, Structural Engineer and Corstrustion Manager shall each be paid an industry standard
fee for any services rendered hereunder ¢nd shall be reimbursed for reasonable and necessary
expenses incurred in connection therewith, a1d each Owner shall each pay its equitable share of
such fees. In this regard, in any instance when the Architect, Structural Engineer or Construction
Manager, as the case may be, shall, in accordance with: any of the provisions of this Agreement,
render services in connection with the preparation of pluns and specifications or the supervision
of repair, restoration or demolition of the Building or azny part thereof, the fees and expenses of
the Architect, Structural Engineer or Construction Manager shall be considered as costs and
expenses of said repair, restoration or demolition, as the case Tiay be, and shall be paid in the
same manner as other costs and expenses of repair, restoraticn and demolition under the
provisions of this Agreement pursuant to which the Architecy, Structural Engineer or
Construction Manager is performing such services. If any Owner shali fail ia pay its allocable
share of any fees or expenses of the Architect, Structural Engineer or Censt:uction Manager
within ten (10) days after receipt of any invoice therefor from the Architect, Stzuzhwral Engineer
or Construction Manager, then the other Owner may pay the same and the Deiav'ting Owner
shall, within ten (10) days after written demand, reimburse such Creditor Owner for any such
payment, with interest thereon as herein provided.

ARTICLE XVII

Depositary

17.1 Designation of Depositary. The Depositary shall be appointed in the manner
hereinafter provided to receive from the payor or payee thereof insurance proceeds and
condemnation awards, to disburse such monies and to act otherwise in accordance with the terms
and provisions of this Agreement. The Depositary appointed hereunder shall be a title insurance
company having offices in downtown Chicago, Illinois appointed by the affected Owner or, if
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more than one, by an Ownership Majority (which approval shall not be unreasonably withheld or
delayed). The Depositary shall be entitled to receive from each of the Owners its allocable share
of the Depositary’s reasonable fees and expenses for acting as Depositary, and may retain said
fees and expenses, free of trust, from monies held by it. Any Depositary appointed to act
hereunder shall execute an agreement with the Owners accepting said appointment and setting
forth the terms and provisions of this Article XVII and Article XVIIL

17.2 Provisions Relating to Depositary Duties. The Depositary shall not be liable or
accountable for any action taken or disbursement made in good faith by the Depositary, except
that arising from its own negligence or willful misconduct. The Depositary’s reliance upon
advice of irdspendent competent counsel shall be conclusive evidence of good faith, but shall
- not be the on'v_manner-in.which good faith may be_shown.__ The_Depositary shall have no
affirmative obligztion to prosecute a determination of the amount of, or to effect the collection
of, any insuranc< ricceeds or condemnation award or awards unless the Depositary shall have
been given express written authorization from the Owners; provided that if only one Owner
claims said insurance proceeds or condemnation award or awards, then said Owner alone may
authorize the Depositary to se-proceed.

17.3 Investment of Deposits.  The Depositary shall be required to hold all monies
in an interest-bearing account for thé henefit of the Owner(s) depositing the funds. Further, if
requested by the affected Owner or Owners, the Depositary shall purchase with such monies, to
the extent feasible, negotiable United States Gevernment securities maturing within one (1) year
from the date of purchase thereof, except inscfar as it would, in the good faith judgment of the
Depositary, be impracticable to invest in such securities by reason of any disbursement of such
monies which the Depositary expects to make shoriiy thereafter, and the Depositary shall hold
such securities in trust in accordance with the terms ‘ead provisions of this Agreement. Any
interest paid or received by the Depositary on monies ot securities held in trust, and any gain on
the redemption or sale of any securities, shall be added to the mopies or securities so held in trust
by the Depositary. No monies received by the Depositary pursuar: to any of the provisions of
this Agreement shall be commingled with the Depositary’s own funds. and all such monies shall
be held by the Depositary in trust for the uses and purposes herein provided.:

17.4 Indemnification of Depositary. In consideration of the seivices rendered by
Depositary, the affected Owner, or the affected Owners jointly and severally, agreé o indemnify
and hold harmless the Depositary from any and all claims, loss, damage, liability or e»pense of
any kind whatsoever (including, but not limited to, reasonable attorneys’ fees and expenses)
incurred in the course of Depositary’s duties hereunder or in the defense of any claim or claims
made against Depositary by reason of its appointment hereunder, except where due to the
negligence or willful misconduct of the Depositary or actions not taken in good faith by the
Depositary.

17.5 Resignation and Replacement of Depositary. The Depositary may resign by
serving sixty (60) days’ written notice on the affected Owner(s). Within sixty (60) days after
receipt of such notice, the affected Owner(s) shall appoint a substitute in accordance with
Section 17.1 hereof who qualifies thereunder, and the Depositary shall transfer all funds, together
with copies of all records, held by it as Depositary to such substitute, at which time its duties as
Depositary shall cease. If an Ownership Majority shall fail to approve the appointment of a
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substitute within said sixty (60) days, then the Depositary may deposit such funds with either a
court of competent jurisdiction or with a bank or trust company or a title insurer in Chicago,
INllinois, which qualifies under Section 17.1 hereof.

ARTICLE XvVIII

Disbursement of Funds by Depositary

18.1 Request and Certification Required. The Owner of the affected portion of the
Property (if Section 10.2 or 14.3 are applicable) or the Construction Manager (if Section 10.3 or
14.4 are arpiicable), acting pursuant to the provisions of this Agreement, shall have authority to

direct—disbursenientof —insurance proceeds; any condemnation award or “other funds Tor
application to e cost of repair, restoration or demolition (the “work™) by providing to the
Depositary a wiittcr: direction to disburse which direction shall include the following items, all of
which shall be dated z:0t-more than ten (10) days prior to the date of the direction for any such
disbursement:

@) a sworrk statement of the relevant Owner or Construction Manager, as
applicable, certifying that:

(2)  the sum 1eqaested has either (1) been paid by or on behalf of the
Owner of the Retail Property azid/ar the Owner of the Condominium Property (the
certificate shall specify the amouui paid by each Owner), or (2) is justly due to
contractors, subcontractors, matetiziman, engineers, architects or other persons
(whose names and addresses shall be strted) who have rendered or furnished
certain services or materials for the work: such certificate shall also give a brief
description of such services and materials ‘and the principal subdivisions or
categories thereof, the respective amounts so paid oz due to each of said persons in
respect thereof and shall state the progress of the wotk up to the date of said
certificate and any other information required by the raechanics’ lien law of the
State of Illinois and any title insurer affording coverage ag2inst mechanics’ liens;

(b)  the sum requested, plus all sums previously disbursed, does not
exceed the cost of the work actually in place up to the date of such certificate plus
the cost of materials supplied and actually stored on site (which mater:zis shall be
adequately insured against fire, theft and other casualties for the benefit of the
Owners and the holders of the First Mortgages and Junior Mortgages);

(c)  no part of the cost of the services and materials described in the
certificate has been previously paid or is the basis of any other previous or
pending request for funds;

(d)  the cost to complete the unfinished work will not exceed the funds

or security therefor held by the Depositary after payment of the then current
request; and

(i) a certificate of the Architect certifying that all of the work so far
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completed is proper and of the quality and class at least equal to the original work and as
nearly as commercially practicable to the improvements existing immediately prior to the
casualty or condemnation (unless prohibited by law or unless an Ownership Majority and
all holders of First Mortgages and Junior Mortgages agree otherwise) and is in
accordance with the approved plans and specifications, and is in compliance with the
other requirements of this Agreement.

18.2 Disbursement Conditions. Upon compliance with the provisions of
Section 18.1 and

@ upon receipt of contractors’” and subcontractors® sworn statements required

under ihe mechanics™ lieh law of the State of Tilinois accompanied by partial or finar
waiveis of lien, as appropriate, which shall be collected by the relevant Owner or
Construction Manager, as applicable, and delivered to Depositary; and

(i)  urexn receipt of an official search by a title insurance company or other
evidence showing tliat there has not been filed with respect to the work on all or any
portion of the Propeity ~ny vendor’s, mechanic’s, laborer’s, materialmen’s or other
similar lien, which has not been discharged of record, except such as will be discharged
by payment of the amoun:-inen requested (in which event such payment shall be
conditioned upon such discharge v2rtificate being delivered simultaneously therewith),

the Depositary shall, out of the monies so heid by, the Depositary, pay or cause to be paid to the
owners, contractors, subcontractors, materialmen, <ngineers, architects and other persons named
in the architect’s certificate and contractors’ and subcor.actors’ sworn statements, the respective
amounts stated in said certificate and statements due then. Notwithstanding the foregoing, any
of the Owners, any of the holders of the First Mortgages or jun‘or Mortgages, or the Depositary
may require that disbursements be made through the usual tor of construction escrow then in
use in Chicago, Illinois, with such changes as may be required to-criform to the requirements or
provisions of this Agreement. The Depositary may rely conclus tvely, with respect to the
information contained therein, on any direction furnished by the relevant Owner or Construction
Manager, as applicable, to the Depositary in accordance with the provis.ons of Section 18.1
hereof and shall not be liable or accountable for any disbursement of funds made oy it in reliance
upon such certificate or authorization.

183 No Lien upon Funds Held by Depositary. No contractor, subcontractor,
materialman, engineer, architect or any other person whatsoever, other than the Owners and the
holders of the First Mortgages and Junior Mortgages, shall have any interest in or right to or lien
upon any funds held by the Depositary. Subject to the written consent of the holders of the First
Mortgages and Junior Mortgages, the Owners may unanimously agree at any time to provide for
a different disposition of funds than that provided for in this Agreement, without the necessity of
obtaining the consent of any contractor, subcontractor, materialman, engineer, architect or any
other person whatsoever. If at any time, with the written consent of the holders of the First
Mortgages and Junior Mortgages, the Owners unanimously instruct the Depositary in writing
with regard to the disbursement of any funds held by the Depositary, then the Depositary shall
disburse such funds in accordance with said instructions and the Depositary shall have no
liability to anyone by reason of having so disbursed said funds in accordance with said
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instructions.

ARTICLE XIX

Estoppel Certificates

19.1 Delivery and Content of Estoppel Certificates. Each Owner shall, from time to
time, within ten (10) days after receipt of written request from the other Owner, execute,
acknowledge and deliver to such other Owner or to any existing or prospective purchaser or
mortgagee designated by such other Owner, an Estoppel Certificate stating:

-(a)—that-the terms-and provisions-of this Agreement are unmodified and are in

full force and &ti=ct or, if modified, identifying any such modifications;

(b) - whether there is any existing default hereunder by the other Owner and, if
so, specifying the natwie «nd extent thereof;

(¢)  whether there are any sums which the Owner executing such Estoppel
Certificate is entitled to receive (o, and which is due and payable by, the requesting Owner,
and if there is any such sum, specityins, the nature and amount thereof:

(d)  whether the Owner executing the Estoppel Certificate has performed or is
performing work (other than services pursuant to Article VI hereof), the cost of which such
Owner is or will be entitled to charge in whoie‘o: in part to the requesting Owner under the
provisions hereof, but has not yet charged to the tequesting Owner, and if there be any such
work, specifying the nature and extent thereof:

(¢)  the nature and extent of any set-offs, clrims, counterclaims or defenses
then being asserted, or otherwise known, by the Owner executing ke Estoppel Certificate against
the enforcement of the requesting Owner’s obligations hereunder;

(f)  the total amount of all liens being asserted by the Owaer executing the
Estoppel Certificate under the provisions of this Agreement describing the apptizable provision
or provisions and the details of any such lien claim;

()  whether the Owner executing the Estoppel Certificate has requested that a
matter be submitted to Arbitration, which matter has not been discharged, released or otherwise

resolved, and if so, a copy of any such notice or notices shall be delivered with the Estoppel
Certificate;

(h)  the nature of any arbitration proceeding or finding under Article XII made
within the ninety (90) days preceding the date of such Estoppel Certificate;

§)) the current address to which notices given to the Owner executing such
Estoppel Certificate are required to be delivered under Article XXII hereof; and

G) such other matters as may be reasonably requested.
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19.2  Estoppel by Condominium Association. With respect to any Submitted
Property, (a) an Estoppel Certificate requested from the Owner of the Submitted Property shall
be issued by the Condominium Association on behalf of the Unit Owners and the Condominium
Association, and any Estoppel Certificate so issued shall be binding on the Unit Owners and the
Condominium Association, and (b) an Estoppel Certificate from the Owner of the Retail Property
may only be requested by the Condominium Association on behalf of a Unit Owner or Unit
Owners and the Condominium Association.

ARTICLE XX

Association Acting for Unit Owners

With respert to any Submitted Property, all rights, Easements and benefits under this
Agreement appurtenant.to or enjoyed by the Condominium Property shall be exercised by the
Condominium Associeicn on behalf of the Unit Owners, except for such rights or benefits
expressly granted to Unit Qwners, and except for Easements which by their nature are
exercisable by Unit Owners. -~ Any action to enforce rights, obligations, Easements, burdens and
benefits under this Agreement On behalf of any of the Unit Owners or the Condominium
Association shall be taken, on behalf of all Unit Owners and the Condominium Association,
solely by the Condominium Associacics by its duly authorized officers acting pursuant to
authority granted by law, the Condominiun De<laration or resolution of the board of managers of
the Submitted Property. :

ARTICLE XX

Alterations; Zoniug

2.1 (A) Compliance. Except as otherwise expiessly required or permitted in
Articles V, X and XIV hereof, any Altering Owner may, at any timc -at such Altering Owner’s
sole cost and expense, make Alterations to the part of the Building withir. such Altering Owner’s
portion of the Building, provided that such Alterations comply with the restficiions contained in
Article IV hereof, the provisions of this Section 21.1 and of the other provisions of this
Article XXI. Prohibitions and restrictions on Alterations by the Owner of the Condominium
Property shall also apply to individual Unit Owners.

(B)  Consent of Owners and Mortgagees. No Alterations shall be made by
any Owner to its portion of the Building without the prior written consent of the other Owner if
such Alterations will:

) unreasonably diminish the benefits afforded to such other Owner by any
Easement or unreasonably interrupt such other Owner’s use or enjoyment of any
Easement,

(i)  increase the costs or expenses for which any such Owner is or would be
responsible pursuant to Article VI hereof,
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(iif)  alter the facade of the Building;

(iv)  increase the width of the Building beyond the width of the Building
existing as of the date of this Agreement,

(v)  consist of drilling, coring, chipping, chopping or otherwise making any
opening or hole into any primary structural concrete element, including floor slabs
and beams or vertical column elements, which would violate the provisions of
Section 5.1 hereof,

(vi)  adversely affect Retail Easement Facilities or the Condominium Easement
Facilities (other than minimally or incidentally), or

(1i) _ necessitate the erection of additional columns, bearing walls, or other
structures upon or within the Retail Property or the Condominium Property for the
support.of the portion of the Building to which the Alteration is to be made.

The prior written consent of ih¢ holders of the First Mortgages and Junior Mortgages shall also
be required with respect to any Alterations described in (i) through (viii) above, but only with
respect to Alterations to be made w the portions of the Property on which said holders of First
Mortgages and Junjor Mortgages have licns, or Alterations which otherwise materially and
adversely affect the Easements or other rights granted to the Owner of the portions of the
Property on which said holders of First Mortgages and Junior Mortgages have liens.

(C)  Review of Proposed Altersticas by Other Owner. If, at any time, the
Altering Owner proposes to make any Alterations waick require or could possibly require the
consent or approval of the other Owner, then before commencing or proceeding with such
Alterations, the Altering Owner shall deliver to the other Owner a copy of the plans and
specifications showing the proposed Alterations and a reference fo this Section 21.1. If such
other Owner consents to such Alterations or state that its consent iz not required, the Altering
Owner may proceed to make its Alterations substantially in accordarice with said plans and
specifications. The Owner whose consent or approval is requested shall responad to the Altering
Owner within thirty (30) days after its receipt of said plans and specifications fiom the Altering
Owner showing proposed Alterations. If the Altering Owner has not requested oz sther Owner’s
consent to the proposed Alterations and if, in the good faith opinion of the other Gwner, the
Altering Owner has violated or will violate the provisions of Section 21.1(A) or (B), then the
Objecting Party shall notify the Altering Owner of its opinion that the Alterations or proposed
Alterations violate or will violate the provisions of Section 21.1(A) or (B) hereof, and shall
specify the respect or respects in which its provisions are or will be violated. If an Objecting
Party in good faith asserts violation of Section 21.1(A) or (B), then the Altering Owner shall not
commence with the Alterations or proceed with the Alterations, if already commenced, until the
matter has been resolved. In addition to any other legal or equitable rights or remedies to which
the Objecting Party may be entitled by reason of an Altering Owner’s violation or likely violation
of the provisions of this Section 21.1, the Objecting Party shall be entitled to seek and obtain
injunctive relief to enjoin any such violation.

(D)  Owner Dispute. If a dispute arises between the Owners with respect to
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whether any Alterations or proposed Alterations violate the provisions of Section 21.1(A) or (B),

then any Owner may submit such matter to the Architect for its determination as to whether the oo
Alterations or proposed Alterations violate the provisions of Section 21.1(A) or (B) hereof, If

the issue is not timely submitted to Arbitration, the Architect’s determination shall be final and

binding on the Owners and the holders of the First Mortgages and Junior Mortgages. If, after the

Architect makes its determination, either the Altering Owner or the Objecting Party in good faith

does not concur in such determination, such Owner may, within fifteen (15) days after the
Architect’s rendering of its determination in writing, subject the issue for resolution by
arbitration under the provisions of Article XII hereof.

(E)  Alteration Standards. The Owners, in making Alterations, shall )]

perform-att w',:rk—hmﬁmﬁdass—wmhnaniﬂccmmrand—hraccordance—wiﬂrgoodmnsmﬁon—‘——
practices, (ii) Conply with all then applicable federal, state, local and other governmental and

quasi governmeita] laws, statutes, ordinances, codes, rules, regulations and orders, including,

without limitation, ihe City of Chicago Building Code, and (iii) comply with all of the applicable

provisions of this Agréepent. Each Owner shall, to the extent reasonably practicable, make
Alterations within its porticu, of the Building in such a manner as to minimize any noise,

vibration and dust infiltration sr other environmental hazard or disturbance which would injure

or disturb an occupant or occupants o3 the other portion of the Building.

212 Prohibitions. None of the Owners shall make any Alterations, allow any use of
or undertake any other action relating to their 1aspective portions of the Property which would
violate the provisions of (i) the zoning ordinaice applicable to the Parcel, as said ordinance may
be amended from time to time, (ii) any health codcs; building codes, fire codes, or environmental
and life safety regulations, or (iii) its First Mortgage ci Jurior Mortgage. In addition, none of the
Owners shall change the use of their respective portions o1 the Property from the uses permitted
under Section 4.2 without the approval of an Ownership Majeaty,

213 Application for Permits. Applications for buildiag permits to make Alterations
which comply with the provisions of this Article XXI shall be fi'ed and processed by the
Altering Owner without the joinder of the other Owner in such application, unless the City of
Chicago or other government agency having jurisdiction thereof requires teirder of the other
Owner. If joinder by the other Owner not making Alterations is so required, s#id. Owner shall
cooperate in executing such application or other instruments as may be necessary!to nbtain the
building permit; provided, however, the Altering Owner shall indemnify and hold harialess the
other Owner from and against any and all loss, liability, claims, Jjudgments, costs and expenses
arising out of the other Owner’s execution of the application, permit or other instrument. If the
other Owner fails to execute said application or instruments when required hereunder to do so,
unless such Owner is in good faith contesting the proposed Alteration pursuant to
Section 21.1(D) above, the Altering Owner is hereby irrevocably appointed attorney-in-fact of
such other Owner (such power of attorney being coupled with an interest) to execute said
application or instruments on behalf of such other Owmer.

214  Contractor Lien Rights. An Owner performing any work required or provided
for under this Agreement shall include in any construction contract a provision pursuant to which
the contractor either (i) recognizes the separate ownership of the Retail Property and
Condominium Property and agrees that any lien rights which the contractor or subcontractors
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have under the mechanics’ lien laws of the State of Illinois shall only be enforceable against the
portion of the Property owned by the Altering Owner, or (ii) agrees that no lien or claim may be
filed or maintained by such contractor or any subcontractors and agrees to comply with the
provisions of the mechanics’ lien law of the State of Hlinois in connection with giving notice of
such “no lien” provision.

215 (A) One Zoning Lot. The Retail Parcel and Condominium Parcel are now
and shall continue to be combined and treated as one zoning lot for the purposes of complying
with the zoning ordinance applicable to the Parcel.

(B)  Zoning Applications. Applications for variations in or amendments to ‘
change the permitted use thereof, may be filed and processed solely by the Owner of the portion

of the Property 4urectly affected by such application and shall not require the joinder of the other
Owner.

(C) Coopraation. Each Owner shall execute such applications or other
instruments as may be necessazy to obtain any zoning variation or amendment conforming with
the provisions of this. Section %/1.5; provided, however, the Owner requesting such zoning
variation or amendment shall indemuiify and hold harmless the other Owner from and against any
and all loss, liability, claims, judgmerts, Costs and expenses arising out of the other Owner’s
execution of such applications or other instrzsents. If the other Owner fails to execute said
applications or instruments when required hereynder to do so, unless the refusing Owner is in
good faith contesting its obligation hereunder ts #xecute the zoning variation pursuant to the
provisions hereof, the Owner requesting such zeav.g. variation or amendment is hereby
irrevocably appointed attorney-in-fact of such other Owmner (such power of attorney being

coupled with an interest) to execute said application or insiruments on behalf of such other
Owner.

ARTICLE XXII

Notices; Procedures for Obtaining Consents or Approvals

22.1 Notice Addresses. All notices, demands, elections, or other co-amunications
required, permitted or desired to be served hereunder shall be in writing and shall be either (i)
delivered in person, (ii) sent by facsimile or e-mail transmission, with a confirmation copy (and
proof of transmission) simultaneously mailed by regular first-class mail, or (iii) mailed as
certified or registered mail, postage prepaid, return receipt requested, or (iv) delivered by
nationally recognized overnight courier service, in each case addressed or sent as below stated:

To the Owner of Lakeview Station , 3920 N. Sheridan Rd,LLC
the Retail Property: 180 N. Stetson

Chicago, Illinois 60601

Attention: Anthony G. Loukas

Fax: (312) 938-1500
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With a copy to: Krawitz & Associates, Ltd.
2 North LaSalle, Suite 1776
Chicago, Illinois 60602
Attention: Carmel K. York, Esq.
Fax: (312) 606-9500
E-mail: yorklaw@ameritech.net

and a copy to: The holders of record of the First Mortgage and Junior
Mortgage encumbering the Retail Property at the address,
facsimile number and/or e-mail address set forth in such
First Mortgage and Junior Mortgage

To the Owner of thz Condominium Lakeview Station , 3920 N. Sheridan Rd., LLC
Property: 180 N. Stetson

Chicago, Ilinois 60601

Attention: Anthony G. Loukas

Fax: (312) 606-9500

With a copy to: Kraviitz & Associates, Ltd.
2 Worth LaSalle, Suite 1776
Chicayo, lllinois 60602
Attention: (Carmel K. York, Esq.
Fax: (312) 400-9500
E-mail: yorklavw/Zameritech.net

And a copy to: The holders of record of any First Mortgage and Junior
Mortgage encumbering ir¢ Condominium Property at the
address, facsimile number and/or e-mail address set forth
in such First Mortgage and Junior Mortgage

222 Procedures for Obtaining Consents or Approvals. Wpcrever in this
Agreement there is a requirement that an Owner obtain the consent, approval or agrecinent of the
other Owner as to any matter or as a prerequisite to the taking of any action, then the party
requesting the approval, consent or agreement of the other Owner (herein the “requesting
party”) shall reduce its request to a writing which writing shall include all supplemental
materials required by this Agreement or otherwise deemed reasonably necessary by the
requesting party for the other Owner to make an informed decision on the issue raised
(collectively herein “request for approval”). The request for approval shall be delivered by the
requesting party (in the manner required of a Notice under Section 22.1 above) to the other
Owner. Each Owner receiving a request for approval shall review and respond to such request
for approval within thirty (30) days after the effective date thereof, unless: (i) a shorter time for
response is mandated by the terms of this Agreement in which event the request for approval
shall so state the shorter time period; or (ii) solely with respect to matters which require a vote of
the Unit Owners pursuant to the terms of the Condominium Declaration or the by-laws of the
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Condominium Association, the Condominium Association notifies the requesting party, prior to
the expiration of said 30-day approval period, of its desire to extend said approval period for a
period not to exceed an additional thirty (30) days. Responses to any request for approval shall
be rendered by each Owner in a written response delivered to the requesting party. If a response
is not timely received from an Owner, it shall be deemed an approval, consent or agreement by
such Owner,

22.3  Notices to Condominium Association. With respect to any Submitted Property,
(2) the Owner of the Retail Property may, but shall not be obligated to, give personal notice to
any Unit Owner, it being expressly agreed that the giving of a notice to the Condominium
Associatior shall be deemed sufficient notice to all Unit Owners for all purposes, and (b) the
Condominiupr Association alone shall be empowered to give notice on behalf of any or all Unit
Owners under this Agreement, which notice shall be binding on the Unit Owners.

22.4 Noticesin Mortgagees. In order to obtain notices pursuant to this Agreement,
each holder of a Firs. Mortgage or Junior Mortgage (other than the Initial Mortgagees as
hereinafter defined) shall give written notice to the other Owner stating its name, address, phone
number, facsimile number, €-:nail address, and contact person, as well as the portion of the
Parcel encumbered by its mortgaze. Notwithstanding anything to the contrary contained in this
Agreement, if any holder of a First Mortgage or Junior Mortgage (other than the Initial
Mortgagees) fails to provide such notice 0 the other Owner, such holder shall: (i) not be entitled
to any notice otherwise required under this Agicement; and (ii) automatically waive any consent
or approval rights required to be obtained from such holder pursuant to the terms of this
Agreement. For purposes of this Section, “Initial Miortgagees” shall mean those holders of First
Mortgages and Junior Mortgages on any portion of tré Parcel on the date of the recording of this
Agreement,

22.5 Effective Date of Notices. Any notice, demand, ~iection or other communication
(i) delivered personally as aforesaid shall be deemed effective upen reezipt; (ii) sent by facsimile
or e-mail transmission as aforesaid shall be deemed given when transaitted; (iii) sent by certified
or registered mail as aforesaid shall be deemed given five (5) days afier deposit in the United
States mail; and (iv) delivered by overnight courier service as aforesaid skall be deemed given
one (1) business day following deposit with such courier service. Addresses for szivice of notice
may be changed by written notice given as hereinabove provided at least ten (10) days prior to
the effective date of any such change. Nothing herein contained, however, shall be ¢oustrued to
preclude service of any notice, demand, election or other communication in the same manner that
service of a summons or legal process may be made.
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ARTICLE XXI1I

Environmental Liabilities

23.1 Indemnity for Acts of Owners.  To the extent that any Environmental
Liabilities (as hereinafter defined) are the result of the act or omission of any Owner, or its
agents, employees, tenants, invitees or contractors, or result from an occurrence related to the use
of that portion of the Property owned by such Owner, such Owner agrees that it shall be
responsible for, and shall indemnify and hold the other Owner harmless from, any loss, cost,
liability or expense (including, without limitation, remediation and clean-up costs and reasonable
attorneys' foes and court costs) arising from such Environmental Liabilities.

23.2 (QOtiher Environmental Liabilities. In the event of any Environmental Liabilities
which affect the 8t2zed Facilities or the Shared Facilities Easement Area (which shall be deemed
to affect both Owneis) ¢ portions of the Property owned by both Owners and which are not the
result of the act or omission of any Owner or of their respective agents, employees, tenants,
invitees or contractors, thc Owners shall bear such Environmental Liabilities pro-rata in
accordance with their respective Gross Square Footage allocations; provided, however, that
nothing contained herein shall prsveut the Owners, or either of them, from seeking recourse for
all such Environmental Liabilities {rop any party or parties that may be responsible for same
under any Environmental Laws, or under contract, tort or otherwise. The Owners shall cooperate
with each other to pursue all remedies and ‘shali-allocate any recoveries (net of expenses) pro-rata
in propottion to the amounts expended by the Ovmers in satisfying the Environmental Liabilities
at issue. Counsel engaged to represent the Owners fegarding any Environmental Liabilities shall
be selected by an Ownership Majority.

ARTICLE XxX1v
General

24.1 In fulfilling obligations and exercising rights under this Agreement, each Owner,
and, with respect to Submitted Property, each Unit Owner, shall coopera‘e with each other to
promote the efficient operation of each respective portion of the Property and ilje harmonious
relationship amongst them and to protect the value of each of their respective poraon, estate or
interest in the Property. To that end, each Owner shall share information which i possesses
relating to matters which are the subject of this Agreement, except such information as such
Owner may reasonably deem confidential or which may be the subject of litigation and which
such Owner is prohibited from revealing pursuant to court order. From time to time after the
date hereof, each Owner shall furnish, execute and acknowledge, without charge (except where
elsewhere provided herein): (i) such other instruments, documents, materials and information as
the other Owner hereto may reasonably request in order to confirm to such requesting Owner the
benefits contemplated hereby, but only so long as any such request does not restrict or abridge
the benefits granted the other Owner hereunder, and (ii) such grants of easements to and
agreements with utility companies as the other Owner hereto may reasonably request in order to
enable such utility company to furnish utility services as required by the requesting Owner,
provided that the holders of any First Mortgages and Junior Mortgages having a lien on that
portion of the Property affected by such easement have first consented in writing to such
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easements.

242 The illegality, invalidity or unenforceability of any covenant, restriction,
condition, limitation or any other provision of this Agreement shall not impair or affect in any
manner the validity, enforceability or effect of the other provisions of this Agreement.

24.3 The headings of Articles in this Agreement are for convenience of reference only
and shall not in any way limit or define the content, substance or effect of the Articles.

244 This Agreement may be amended or terminated only by an instrument signed by
the then-exisiing Owner of the Retail Property, the then-existing Owner of the Condominium
Property, and te holder of record of each First Mortgage and Junior Mortgage encumbering the
Retail Property or any part thereof and the Condominium Property or any part thereof.
Notwithstanding " 2uything to the contrary contained herein, the rights and obligations of
Lakeview Station cuntaired in Section 4.1 shall not be amended or terminated without the prior
written consent of Lakeview Station . Subject to Lakeview Station ’s rights stated in Section
1.55 hereof, with respect to ‘n¢ Submitted Property, the Condominium Association shall, by its
authorized officers, execute all-amendments to or any termination of this Agreement on behalf of
all Unit Owners and the Owner of the Submitted Property, which amendments or termination
shall be binding on all Unit Owners and the Owner of the Submitted Property. Any amendment
to or termination of this Agreement shall b= recorded with the Recorder.

245 Except for the Temporary Consiriction Easements described in Section 3.1 hereof
(which shall expire as provided in Section 3.1), a'i Easements created herein are and shall be
perpetual Easements and all the covenants, conditicns and restrictions contained in this
Agreement, including, without limitation, the provisions o Section 21.5(A) hereof providing for
one zoning lot, shall be perpetual in nature, shall run with the iand and shall be enforceable by
and inure to the benefit of the Owners and their respective successors and assigns forever.

24.6  The provisions of this Agreement shall be construed ic the end that the Building
shall remain a first-class retail and condominium property.

24.7 Terms used in this Agreement, unless elsewhere defined in this A4reement, shall
have the meanings set forth in Article I.

24.8 Easements created hereunder shall not be presumed abandoned by non-use or the
occurrence of damage or destruction of a portion of the Building subject to an Easement unless
-the Owner benefited by such Fasement (with the written consent of the holders of the First
Mortgage and Junior Mortgage encumbering such Owner’s portion of the Property) states in
writing its intention to abandon the Easement.

24.9  Except as otherwise specifically set forth herein, all of the Easements, rights,
covenants, agreements, reservations, restrictions and conditions herein contained touch and
concern the land and shall run with the land and shall inure to the benefit of and be binding upon
the Owners and each subsequent holder of any interest in any portion of the Property and their
grantees, mortgagees, heirs, successors, personal representatives and assigns with the same full
force and effect for all purposes as though set forth at length in each and every conveyance of the
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Property or any part thereof. Reference in the respective deeds of conveyance, or in any
mortgage or other evidence of obligation, to the easements and covenants herein described shall
be sufficient to create and reserve such easements and covenants to the respective grantees or
mortgagees of such parcels as fully and completely as though said easements and covenants were
fully recited and set forth in their entirety in any such documents.

24.10 The parties hereto acknowledge that this Agreement and all other instruments in
connection herewith, have been negotiated, executed and delivered in the City of Chicago,
County of Cook and State of Illinois. This Agreement and said other instruments shall, in all
respects, be governed, construed, applied and enforced in accordance with the laws of the State
of Illinois. 1ncluding without limitation, matters affecting title to all real property described
herein.

24.11 Tnis Agreement is not intended to give or confer any benefits, rights, privileges,
claims, actions or remzdies to any person or entity as a third party beneficiary (except the holders
of the First Mortgages aud- Junior Mortgages as expressly stated in this Agreement) under any
statutes, laws, codes, ordinarices, rules, regulations, orders, decrees or otherwise.

24.12 Each provision of the Recitals to this Agreement and each Exhibit and Schedule
attached hereto is hereby incorporated in this Agreement and is an integral part hereof.

24.13 No provision of this Agreernert shall be deemed to have been waived by any party
hereto unless such waiver is in writing signed-by-the party making such waiver. The failure of
any party subject hereto to seek redress for violatica of, or to insist upon the strict performance
of, any covenant or condition of this Agreement, shal. nt be deemed a waiver thereof or prevent
a subsequent act, which would have originally constituler » violation, from having all the force
and effect of an original violation.

24.14 If and to the extent that any of the covenants, Easeraents or other provisions of
this Agreement would otherwise be unlawful or void for violaticn of (a) the rule against
perpetuities, (b) the rule restricting restraints on alienation, or (c) any ctier applicable statute or
common law rule analogous thereto or otherwise imposing limitations upch the time for which
such covenants, Easements or other provisions may be valid, then the provision i% Guestion shall
continue and endure only until the expiration of a period of twenty-one (21) years afizr the death
of the last to survive of the class of persons consisting of all of the lawful descendan's 4f George
W. Bush, current President of the United States, living at the date of this Agreement.

24.15 If it becomes clear that additional easements between the portions of the Property
are necessary or desirable to effectuate the purposes of this Agreement, provided said proposed
additional easements will not materially interfere with the use and occupancy of any portion of
the Property, materially affect access to, or operation of, any portion of the Property, or
materially increase the operating costs of, or create any additional expense for, the Owners, and
subject to the agreement of the Owners and to the reasonable consent of the holders of the First
Mortgages and Junior Mortgages having a lien on that portion of the Property affected by such
easements, the Owners hereby agree to reasonably cooperate with each other to determine, create
and grant, at no cost, such additional easements as are necessary. If any Owner in good faith
determines an additional easement to be necessary to effectuate the purpose of this Agreement,
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but the Owner of the affected portion of the Property refuses to agree to grant such additional
easement, the Owner proposing the additional easement may submit the issue for resolution by
Arbitration pursuant to Article XII hereunder. In the event any such new easements are created,
this Agreement and the Exhibits hereto shall be amended by designating and describing said
casements and such amended Agreement shall be signed by the Owners and the holders of the
First Mortgages and Junior Mortgages, if necessary, to effectuate the grant or creation of such
additional easements, and shall be recorded with the Recorder and shall have the same force,
effect and priority as if such new easements were originally contained herein. Notwithstanding
anything to the contrary contained herein, no additional easements affecting the Reserved
Easement Area may be granted by the Owner of the Condominium Property without the prior
written aprioval of the Lakeview Station Parties, which may be withheld in its sole discretion.

24.16 ( Al consents and approvals of any of the Owners or any of the holders of the First
Mortgages and' Junior Mortgages shall not be unreasonably withheld or delayed. Any
disapproval of or faili:ie to consent to any matter hereunder shall be in writing and shall state in
reasonable detail the reason or reasons therefor. Except as otherwise provided in Section 22.2
hereof, the failure of any Ower to provide a response within thirty (30) days after a request for
approval or consent shall be déemed an approval or consent as to such matter on the part of the
non-responding Owner. EXCEPYT AS OTHERWISE PROVIDED IN SECTION 22.4
HEREOQF, IF ANY HOLDER GF. A FIRST MORTGAGE OR JUNIOR MORTGAGE
FAILS TO PROVIDE A RESPONSL-*ITHIN THIRTY (30) DAYS AFTER AN INITIAL
REQUEST FOR APPROVAL OR CONSZENT, SUCH FAILURE SHALL BE DEEMED
AN APPROVAL OR CONSENT AS TO SUC?I MATTER ON THE PART OF THE NON-
RESPONDING HOLDER OF THE FIRST MOXTGAGE OR JUNIOR MORTGAGE.

24.17 Notwithstanding any ownership, directly o indirectly, in all or any portion of the
Retail Property or Condominium Property in one person or €atwy (including, without limitation,
Lakeview Station ), it is the intent and understanding that ail sich properties and estates shall
remain separate and distinct from each other and shall not be merged into such other estates and
properties by reason of such common ownership. A merger of any ot such estates and properties
can only be effected by a written instrument signed by the then-existitig Owner of such estates

and properties and by each mortgagee of such estates and properties and recarded in the office of
the Recorder.

24.18 Subject to Sections 11.1 and 22.4, each holder of a First Mortgage ‘or Junior
Mortgage on any portion of the Property is given the right, but not the obligation, to act on behalf
of the Owner whose interest is mortgaged to it to cure defaults of such Owner within any
applicable cure period set forth herein (or, if no cure period is stated, then within thirty (30) days
after the date on which the default notice is given), provided that the holder of such First
Mortgage or Junior Mortgage shall not have any cure rights with respect to an Emergency
Situation arising from or otherwise caused by a performance (i.c., non-payment) default. Each
Owner agrees to accept performance by such holder of a First Mortgage or Junior Mortgage.
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IN WITNESS WHEREOQF, Lakeview Station , as the Owner of the Condominium

Property and the Owner of the Retail Property, has caused this Agreement to be duly executed as
of the day and year first above written.

LAKEVIEW STATION LLC, an Ilinois

limited lighility gompapy

By:  Anthony G. Loukas
Its:  Member




0617939029 Page: 55 of 65

UNOFFICIAL COPY

STATEOFILLINOIS )
)SS.
COUNTY OF COOK )

The undersigned, a Notary Public in and for the County and State aforesaid, do hereby
certify that _Aatpony . ,the Mesbt” LAKEVIEW STATION, LLC,
personally known to me to be the same person whose name is subscribed to the foregoing
instrument as such /77 ember ., appeared before me this day in person and acknowledged
that he sigried and delivered the said instrument as his own free and voluntary act, as the free and
voluntary act of said company, for the uses and purposes therein set forth.

“1
GIVEN; urder my hand and Notarial Seal this 277" d yof , Jrene , 2006,

Notary Pﬁi)lity

My Commission Expires: 7 [
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CONSENT OF MORTGAGEE

(eeside  Lande (Lender”), a national banking association, holder of a certain
Construction Mortgage, Security Agreement, Assignment of Leases and Rents and Fixture
Filing (the "Mortgage") on the Property dated __May(9 2008 2005, and recordedon _____

2,200, 2005 as Document Number 9514 (0308 2~ hereby consents to the execution,
delivery and recording of this Operation and Reciprocal Easement Agreement (the “Declaration”)
and agrees that the lien of the Mortgage is subordinate to the Declaration.

IN WITNESS WHEREOF, Lender has caused this Consent of Mortgagee to be signed by
its duly authorized officers; all done at Ckcuq;v , Illinois, on this 3= day of
Mt ch , 2006.

. Lakeside Bank

{ e
B)@Q » /ﬁ*lﬂﬂ-'

Its: Stan J. Bochnowskil
ATTEST: ~ Executive Vice President

Its] Donald Benjamin\
Senior Vice President

STATE OF ILLINOIS)
) SS
COUNTY OF COOK)
I, repe Bubniw , a Notary Public in and for said County and State, do hereby
certify that Stan J. Bochnowski and Donald Benjamin , the Executive V.P.and
Senior V.P  of Lakeside Bank , personally known to me to e ‘l]f same persons

whose names are subscribed to the foregoing instrument as such Sxeerriue. Vit ;v_«_ﬂema
Senivy V- P, appeared before me this day in person and acknowledged that-they signed,
sealed and delivered said instrument as their free and voluntary act, and as the free aud voluntary
act of said bank, for the uses and purposes therein set forth.

rY VWS
¢ 0950668600 a 656660d

GIVEN under my hand and notarial seal mﬁ@z\ , 2006.
T a221222222282000028 S
OFFICIAL SEAL" . :
~ IRENE BUBNIW /ﬁotary Public
> Notary Public, State of iinois

» My Commission Expires 08/19/09
1949094000400000000000040¢

AL a
Tvvww

Sd b i oo

My Commission Expires:_8/19/09
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EXHIBIT B

Legal Description

LOTS 1, 2, 3, AND 4 IN THOMAS S. WALKER’S SUBDIVISION OF PART OF
BLOCK 3 IN LAFLIN, SMITH AND DYERS SUBDIVISION OF THE NORTHEAST
/s (EXCEPT 1.28 ACRES IN THE NORTHEAST CORNER THEREOF) IN SECTION
20, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED APRIL 9, 1900
AS DCCTIMENT 294556, IN COOK COUNTY, ILLINOIS.

EXCEPTIN/: THEREFROM:
COMMERCIAL £ITT C-1

THAT PROPERTY' AND SPACE CONTAINED WITHIN AND BETWEEN A
CERTAIN HORIZONTAL PLANE LOCATED 11.85 FEET ABOVE CHICAGO CITY
DATUM AND THAT CERTAIN OTHER HORIZONTAL PLANE LOCATED 25.06
FEET ABOVE CHICAGO CI{Y DATUM LYING WITHIN THE BOUNDARIES
PROJECTED VERTICALLY OF TEAT PART OF LOTS, 1, 2, 3 AND 4, TAKEN AS
A SINGLE TRACT, IN THOMAS 'S. "WALKER’S SUBDIVISION OF PART OF
BLOCK 3 IN LAFLIN, SMITH AND D7ER’S SUBDIVISION OF THE NORTHEAST
/% (EXCEPT 1.28 ACRES IN THE NORTEFAST CORNER THEREOF) IN SECTION
20, TOWNSHIP 40 NORTH, RANGE 14, ©AST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED APRIL 9, 1900
AS DOCUMENT 294556, IN COOK COUNTY, TLLINOIS DESCRIBED AS
FOLLOWS: COMMENCING AT THE NORTHEAST CORNER OF SAID TRACT,
BEING THE NORTHEAST CORNER OF SAID LOT 4 Ai9) THE INTERSECTION
OF THE SOUTH LINE OF WEST DAKIN STREET WITH4 7HF WEST LINE OF
NORTH SHERIDAN ROAD: THENCE SOUTH ALONG THE EAST LINE OF SAID
TRACT, A DISTANCE OF 51.43 FEET; THENCE WEST ALONG A LINE MAKING
AN ANGLE OF 89 DEGREES 50 MINUTES 51 SECONDS MESURED COUNTER-
CLOCKWISE, NORTH TO WEST FROM THE LAST DESCRIBED CCiTRSE, A
DISTANCE OF 2.99 FEET TO A POINT ON THE EXTERIOR FACE OF A-FIVE
STORY BRICK BUILDING COMMONLY KNOWN AS 3920 NORTH SHERIDAN
ROAD IN CHICAGO; THENCE CONTINUING WEST ALONG THE LAST
DESCRIBED COURSE EXTENDED, A DISTANCE OF 2.00 FEET TO A POINT ON
THE VERTICAL LINE OF INTERSECTION OF THE INTERIOR FACES OF TWO
WALLS OF SAID BUILDING, BEING THE POINT OF BEFINNING OF THE
PARCEL HEREIN DESCRIBED; THENCE ALONG THE INTERIOR FACES OF THE
WALLS OF THE ENCLOSED SPACE DESCRIBED HEREIN, THE FOLLOWING
COURSES AND DISTANCES; ALL AT RIGHT ANGLES TO EACH OTHER
UNLESS NOTEED OTHERWISE SOUTH, A DISTANCE OF 25.45 FEET:; NORTH, A
DISTANCE OF 46.55 FEET; EAST, A DISTANCE OF 3144 FEET; NORTH A
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DISTANCE OF 1.66 FEET; EAST A DISTANCE OF 6.73 FEET TO THE POINT OF
BEGINNING.

ALSO
COMMERCIAL UNIT C-2

THAT PROPERTY AND SPACE CONTAINED WITHIN AND BETWEEN A
CERTAIN HORIZONTAL PLANE LOCATED 11.85 FEET ABOVE CHICAGO CITY
DATUN, AND THAT CERTAIN OTHER HORIZONTAL PLANE LOCATED 25.06
FEET ABOVE CHICAGO CITY DATUM LYING WITHIN THE BOUNDARIES
PROJECTFD VERTICALLY OF THAT PART OF LOTS, 1, 2, 3 AND 4, TAKEN AS
A SINGLE'TRACT, IN THOMAS S. WALKER’S SUBDIVISION OF PART OF
BLOCK 3 IN LATLIN, SMITH AND DYER’S SUBDIVISION OF THE NORTHEAST
Y4 (EXCEPT 1.28 ACRES IN THE NORTHEAST CORNER THEREOF) IN SECTION
20, TOWNSHIP 40 MCRTH, RANGE 14, EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDir TO THE PLAT THEREOF RECORDED APRIL 9, 1900
AS DOCUMENT 294556, Il COOK COUNTY, ILLINOIS DESCRIBED AS
FOLLOWS: COMMENCING AT THE NORTHEAST CORNER OF SAID TRACT,
BEING THE NORTHEAST COFNZK OF SAID LOT 4 AND THE INTERSECTION
OF THE SOUTH LINE OF WEST DAKIN STREET WITH THE WEST LINE OF
NORTH SHERIDAN ROAD: THENCE SCUTH ALONG THE EAST LINE OF SAID
TRACT, A DISTANCE OF 37.50 FEET; TH:ANCE WEST ALONG A LINE MAKING
AN ANGLE OF 89 DEGREES 50 MINUTES 3%, SECONDS MESURED COUNTER-
CLOCKWISE, NORTH TO WEST FROM TEYX LAST DESCRIBED COURSE, A
DISTANCE OF 2.99 FEET TO A POINT ON TIE EXTERIOR FACE OF A FIVE
STORY BRICK BUILDING COMMONLY KNOWN' AS 3920 NORTH SHERIDAN
ROAD IN CHICAGO; THENCE CONTINUING W£ST ALONG THE LAST
DESCRIBED COURSE EXTENDED, A DISTANCE OF 2.05 FEET TO A POINT ON
THE VERTICAL LINE OF INTERSECTION OF THE INTERIOR FACES OF TWO
WALLS OF SAID BUILDING, BEING THE POINT OF BEIINNING OF THE
PARCEL HEREIN DESCRIBED; THENCE ALONG THE INTERIOK FACES OF THE
WALLS OF THE ENCLOSED SPACE DESCRIBED HEREIN, THE ‘FOLLOWING
COURSES AND DISTANCES; ALL AT RIGHT ANGLES TO EACH OTHER
UNLESS NOTED OTHERWISE CONTINUING WEST ALONG THE 'LAST
DESCRIBED COURSE EXTENDED. A DISTANCE OF 57.09 FEET; SOUTH, A
DISTANCE OF 721 FEET; WEST, A DISTANCE OF 38.81 FEET; NORTH, A
DISTANCE OF 34.56 FEET, EAST, A DISTANCE OF 3.03 FEET; NORTH, A
DISTANCE OF 4.98 FEET; EAST A DISTANCE OF 88.33 FEET; SOUTHEAST
ALONG A LINE MAKING AN ANGLE OF 134 DEGREES 09 MINUTES 09
SECONDS MESURED COUNTER-CLOCKWISE, NORTHWEST TO SOUTH FROM

THE LAST DESCRIBED COURSE, A DISTANCE OF 28.05 FEET TO THE POINT
OF BEGINNING.
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