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AMENDED AND RESTATED CONSTRUCTION MORTGAGE,
ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

THIS ‘AMENDED AND RESTATED CONSTRUCTION MORTGAGE,
ASSIGNMENT Ci 1. EASES AND RENTS, SECURITY AGREEMENT AND FIXTURE
FILING (this “Mortgage”) is made as of this #day of June, 2006, by ESTATE HOMES OF
LINCOLN PARK COMMONS, LLC, an Iffinois limited liability company (“Mortgagor”) to
FIRST BANK AND TRUST COMPANY OF ILLINOIS (herein together with its successors and
assigns, including each and every from time to time holder of the Note hereinafter described called

“Mortgagee” or "Lender").
WiTNESETH

WHEREAS, Mortgagor (sometimes alsa referred to herein as “Borrower”) is the owner and
holder of fee simple title in and to all of the real esizte-described in Exhibit “A” attached hereto and
by this reference made a part hereof which real esiatc forms a portion of Premises hereinafter
described;

WHEREAS, Borrower executed and delivered to Lender that certain Promissory Note
(herein called the “Note™), dated as of June 21, 2005 and payap'c.lo Mortgagee in the original
principal sum of ELEVEN MILLION SIX HUNDRED FIFTY TEOUSAND AND NO/100
DOLLARS ($11,650,000.00) (the “Original Loan™), and bearing interest on such principal from
time to time outstanding at the rate specified in the Note; and

WHEREAS, payment of the Note is secured by, among other things, that certain
Construction Mortgage, Assignment of Leases and Rents, Security Agreement and £ ixture Filing
dated as of June 21, 2005, and recorded on June 23, 2005 with the Cook County Recorder of Deeds
as Document No. 0517402203 (the “Original Mortgage™); and

WHEREAS, upon the sale of certain portions of the Premises, Lender erroneously executed
and recorded the following documents (collectively, the “Partial Releases”):

(1) Partial Release of Mortgage or Trust Deed by Corporation dated as of October 19,
2003, recorded on December 8, 2005, as Document No. 0534241166, and
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(i)  Partial Release of Mortgage or Trust Deed by Corporation dated as of November 30,
2005, recorded on April 8, 2006 as Document No. 0609641007; and

(i)  Partial Release of Mortgage or Trust Deed by Corporation dated as of November 30,
2005, recorded on April 8, 2006 as Document No. 0609641008; and

(iv)  Partial Release of Mortgage or Trust Deed by Corporation dated as of April 5,2006,
and recorded on June 13, 2006 as Document No. 0616441112; and

WHEREAS, it was the intention of Lender in executing and recording the foregoing Partial
Releases that the following portions of the Premises be released from the lien and effect of the

Original Mortgage (the “Released Premises”):

LOTS 3; 1447, 18 AND 36, AND THE NORTH 1/2 OF LOT 16 IN LINCOLN PARK
CLUB SUBDIYiSION, RECORDED JULY 9,2002, AS DOCUMENT 0020749722 AND
RE-RECORDED/ JULY 19, 2002, AS DOCUMENT 0020790850, BEING A
RESUBDIVISION OF VARIOUS LOTS, PARTS OF LOTS AND VACATED STREET
AND ALLEYS IN VAXIOUS SUBDIVISIONS IN THE SOUTHWEST QUARTER OF
SECTION 28, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL
MERIDIAN, IN COOK COUNTY, ILLINOIS.

Address: 2658, 2664 and 2608 Nerth Geneva Terrace, and 630 West Drummond
(currently known as 640 West Drummond)

WHEREAS, accordingly, it is and was the witention of Borrower and Lender that the
Original Mortgage still constitutes a lien and encumbratic< on the following portion of the Premises
(the “Unreleased Premises”):

LOTS 6, 15 AND 33, AND THE SOUTH 1/2 OF LOT i%IN LINCOLN PARK CLUB
SUBDIVISION, RECORDED JULY 9, 2002, AS DOCUMENT 0020749722 AND RE-
RECORDED JULY 19,2002, AS DOCUMENT 0020790850, BEIN< G ARESUBDIVISION
OF VARIOUS LOTS, PARTS OF LOTS AND VACATED STREET AND ALLEYS IN
VARIOUS SUBDIVISIONS IN THE SOUTHWEST QUARTER CF~SECTION 28,
TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAJ,/MERIDIAN, IN
COOK COUNTY, ILLINOIS.

Address: 2653 and 2662 North Geneva Terrace

WHEREAS, upon the recording of this Amended and Restated Mortgage, it is intended that
the lien and encumbrance of this Mortgage add and include the following to the Premises secured by
the Original Mortgage (the “Added Premises”):

Lots 7, 8 and 9, IN LINCOLN PARK CLUB SUBDIVISION, RECORDED JULY 9, 2002,
AS DOCUMENT 0020749722 AND RE-RECORDED JULY 19, 2002, AS DOCUMENT
0020790850, BEING A RESUBDIVISION OF VARIOUS LOTS, PARTS OF LOTS AND
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VACATED STREET AND ALLEYS IN VARIOUS SUBDIVISIONS IN THE
SOUTHWEST QUARTER OF SECTION 28, TOWNSHIP 40 NORTH, RANGE 14 EAST
OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Address: 2657 and 2659 North Geneva Terrace

WHEREAS, Borrower acknowledges and agrees that it was not intended that the Unreleased
Parcels be released from the lien and effect of the Original Mortgage and that the Original Mortgage
was and is intended to still constitute a lien and encumbrance on the Unreleased Parcels; and

WEEREAS, accordingly, Borrower executes this Amended and Restated Mortgage to ratify
and reconfirm the Original Mortgage as a first priority lien and encumbrance on the Unreleased
Parcels; and

WHEREAS, asa riecaution against the possibility that the recording of the Partial Releases
could be interpreted to nzve had the legal effect of being a full release and termination of the
Original Mortgage, Borrowe! a'sc.executes this Amended and Restated Mortgage to restate and
reestablish a first priority lien‘and-encumbrance on the Unreleased Premises and to grant and
establish a first priority lien and ercumbrance on the Added Premises; and

WHEREAS, concurrently with ke execution of this Amended and Restated Mortgage,
Borrower, Guarantor and Lender have execiicd that certain Loan Modification Agreement,
Amendment to Note, Mortgage and Other Lean-Documents (the “Modification Agreement”),
wherein the stated principal amount of the Note was increased to EIGHTEEN MILLION TWO
HUNDRED NINETY-NINE THOUSAND FOUF._HUNDRED FIFTY DOLLARS
($18,299,450.00) and the Maturity Date was extended todJanuary 1, 2007; and

WHEREAS, notwithstanding the foregoing, after giving effect to the amount of principal that
has previously been repaid from the sale of the Released Premises ard the amount of the Original
Loan that is currently outstanding and the amount of the Original Loan; a5 2mended hereby, that is
available for disbursement, the Original Loan, as modified, shall be T«N MILLION TWO
HUNDRED THOUSAND DOLLARS ($10,200,000.00) (the “Loan”), as further delineated below;
and :

WHEREAS, the amount of the Loan available for disbursement as of the date hercofequals
SEVEN MILLION FIVE HUNDRED EIGHT THOUSAND SEVEN HUNDRED NINETY-
THREE AND 27/100THS DOLLARS ($7,508,793.27), which is the amount of TEN MILLION
TWO HUNDRED THOUSAND DOLLARS ($10,200,000.00), minus the principal balance
currently outstanding under the Note in the amount of TWO MILLION SIX HUNDRED
SEVENTY-TWO THOUSAND FOUR HUNDRED NINETY-SEVEN DOLLARS
($2,672,497.00), and minus interest that has accrued and is unpaid on the Loan as of the date hereof
in the amount of EIGHTEEN THOUSAND SEVEN HUNDRED NINE AND 73/100THS
DOLLARS ($18,709.73); and

GenevaTerrace-AmendedMortgage.4.doc
6/29/2006




- 0618643007 Page: 4 of 34

UNOFFICIAL COPY

WHEREAS, the (i) indebtedness evidenced by the Note and the other Loan Documents and
the Other Security Agreements, as defined in Paragraph 27 below, as modified by the Modification
Agreement, including the principal thereof and interest and premiums, if any thereon, and all
substitutions, modifications, amendments, restatements, extensions or renewals thereof, in whole or
in part, (ii) any further advances made by holder of the Note to Borrower or any other Maker under
the Note or this Mortgage, for any purpose set forth herein, or in any document executed in
connection therewith, at any time, before the release and cancellation of this Mortgage, (iii) all other
sums which may be at any time due or owing or required to be paid as herein provided, and (1v) all
of which are herein sometimes called the “Indebtedness Hereby Secured”’; PROVIDED HOWEVER,
THAT THE INDEBTEDNESS HEREBY SECURED SHALL NOT EXCEED A SUM EQUALTO
THREE (3)TIMES THE LOAN AMOUNT OF THE NOTE, as modified; and

WHEREAS, all references to the Note and to the Indebtedness Secured Hereby contained in
this Mortgage shail miean and include the Note, as modified by the Modification Agreement; and

WHEREAS, all teizrences to the Maturity Date contained in this Mortgage shall mean and
include the date of January 1,2007; and

NOW, THEREFORE, to s=cure the payment of the principal of and interest on the Note
according to its tenor and effect, and.«o-secure the payment of all other Indebtedness Hereby
Secured, and the performance and observaie.of all the covenants, agreements and provisions herein
and in the Note and this Mortgage contained, andin consideration of the premises and of the sum of
$10.00 paid to Mortgagor, and for other valuabie consideration, the receipt and sufficiency whereof
is hereby acknowledged by Mortgagor, Mortgagor DOES HEREBY GRANT, REMISE,
MORTGAGE, RELEASE, ALIEN AND CONVEY i Mortgagee, its successors and assigns
forever, the real estate described in Exhibit “A” attachednereto and by this reference made a part
hereof (herein, together with the property mentioned in the next ~uoceeding paragraphs hereto, called
the “Premises” or the “Mortgaged Property”), and the other. exceptions to title accepted by
Mortgagee in Schedule B of the title insurance policy obtained by Nic:tzagee in connection with the
recording of this Mortgage (the “Permitted Exceptions™);

TOGETHER with all right, title and interest of Mortgagor including any after-acquired title
or reversion, in and to the rights of ways, streets, avenues and alleys adjoining tiie +remises;

TOGETHER with all regular and singular the tenements, hereditaments; <asements,
appurtenances, passages, Waters, water courses, riparian rights, other rights, liberties and privileges
thereof or in any way now or hereafter appertaining, including any other claim at law or in equity as
well as any after-acquired title, franchise or license, and the reversions and remainders thereof;

TOGETHER with each and every lease, license and other document or instrument granting to
any person or entity any right to use or occupy, and any other agreement with respect to the use or
occupancy of, all or any portion of the Mortgaged Property or the improvements of any type or
nature located thereon, whether heretofore, now or hereafter entered into (the “Leases”);

TOGETHER with the rents, deposits, issues, profits, proceeds, revenues, awards and other
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benefits of the Mortgaged Property from time to time accruing (including, without limitation, all
payments under the Leases, licenses and documents described above, proceeds of insurance,
condemnation awards and payments in lieu thereof, tenant security deposits, escrow funds, all
receivables, customer obligations, installment payment obligations and other obligations now
existing or hereafter arising or created out of sale, lease, sublease, license, concession or other grant
of the right of the possession, use or occupancy of all or any portion of the Mortgaged Property, or
personalty located thereon, or rendering of services by Mortgagor or any operator or manager of the
Mortgaged Property or acquired from others including, without limitation, from the rental of any
space, and all the estate, right, title, interest, property, possession, claim and demand whatsoever at
law, as well as in equity, of Mortgagor of, in and to the same) (collectively, the “Rents”);

TOGETHER with all of the contracts and agreements, whether written or oral, to which
Mortgagor is or hereafter becomes a party, including, without limitation, purchase contracts for the
sale of all or any portion of the Premises, contracts pertaining to architectural services, contracts
pertaining to enginecriig services, and contracts relating in any manner to the ownership, use,
enjoyment, construction, sreupancy, management, maintenance, operation or repair of all or any
portion of the Premises, the equipment located thereon or otherwise related to all or any part of the
real and personal property desczibed elsewhere herein (the “Contracts”);

TOGETHER with all permits, licenses, entitlements and other governmental approvals,
‘whether now or hereafter existing or acquied in connection with the current or proposed use of the
Mortgaged Property;

TOGETHER with all buildings and imptovements of every kind and description now or
hereafter erected or placed thereon and all materials intended for construction, reconstruction,
alteration and repairs of such improvements now or hereafie: erected thereon, all of which materials
shall be deemed to be included within the Premises, and aii fixtvres and articles of personal property
now or hereafter owned by Mortgagor and attached to or contzined-in and used in connection with
the Premises and/or the operation and convenience of any building er buildings and improvements
located thereon, including, but without limitation, all furniture, furnish’ngs, equipment, apparatus,
machinery, motors, elevators, fittings and all plumbing, electrical, heatirg, lighting, ventilating,
refrigerating, incineration, air conditioning and sprinkler equipment, systems, fixiures and conduits
and all renewals or replacements thereof or articles in substitution therefor, in-ali eases whether or
not the same are or shall be attached to said building or buildings in any manner, it b¢ing mutually
agreed that all of the Premises shall, so far as permitted by law, be deemed to be fixiures, a part of

the realty and security for the Indebtedness Hereby Secured.

TOGETHER with all of Mortgagor’s personal property, now owned or hereafter acquired,
regardless of whether located in, on or about the Premises, including, but not limited to: Accounts;
As-extracted Collateral; Chattel Paper; Commodity Accounts; Commodity Contracts; Deposit
Accounts; Documents; Equipment; Farm Products; Fixtures; General Intangibles; Goods, and all
accessions thereto and goods with which the goods are commingled; Health-Care-Insurance
Receivables; Instruments, Inventory; Investment Property, Letter-of-Credit Rights; Payment
Intangibles; Promissory Notes; Software; Supporting Obligations and Supplementary Obligations
related to the foregoing; Proceeds of the foregoing; and any Commetcial Tort Claims (all of the
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foregoing, along with any of the other property and interests referred to in Granting Clauses above,
to which a security interest may attach and be perfected under the terms of the UCC, are hereinafter
referred to as the “Collateral”).

Notwithstanding the agreement and declaration hereinabove expressed that certain articles of
property form a part of the realty covered by this Mortgage and be appropriated to its use and
deemed to be realty, to the extent that such agreement and declaration may be effective and that any
of said articles may constitute goods (as said term is used in the Uniform Commercial Code) this
instrument shall constitute a security agreement, creating a security interest in such goods, as
collateral, in Mortgagee as a secured party, all in accordance with said Uniform Commercial Code as
more particiiarly set forth in Paragraph 17 hereof;

TOGETHER with all right, title, estate and interest of Mortgagor in and to the Premises,
estate, property, Impravements, furniture, furnishings, apparatus and fixtures hereby conveyed,
assigned, pledged and hiypothecated, or intended so to be, and all right to retain possession of the
Premises after event of defanlt in payment, or breach of any covenant herein contained; and

TOGETHER with all awards and other compensation heretofore or hereafter to be made to
the present and all subsequent owners of the Premises for any taking by eminent domain, either
permanent or temporary, of all orany part of the Premises or any easement or appurtenance thereof,
including severance and consequential damage and change in grade of streets, which said awards and
compensation are hereby assigned to Mortgegee pursuant to the provisions hereof, and Mortgagor, in
the event of the occurrence and continuation of an Event of Default hereunder, hereby appoints
Mortgagee its attorney-in-fact, coupled with an incerst, and authorizes, directs and empowers such
attorney, at the option of the attorney, on behalf of Martgagor, or the successors or assigns of
Mortgagor, to adjust or compromise the claim for any awara and to collect and receive the proceeds
thereof, to give proper receipts and acquittances therefor, and; after deducting expenses of collection,
to apply the net proceeds as a credit upon any portion, as selected by Mortgagee, of the Indebtedness
Hereby Secured, all subject to the provisions of Paragraph 10 heteal

TO HAVE AND TO HOLD the Premises, with the appurteaarces, and fixtures, unto
Mortgagee, its successors and assigns, forever, for the purposes and upoi: the-uses and purposes
herein set forth together with all right to possession of the Premises upon the eccurrence of any
Event of Default as hereinafter defined, Mortgagor hereby RELEASING and WATVING all rights
under and by virtue of the homestead exemption laws of the State of Illinois.

PROVIDED, NEVERTHELESS, that if Mortgagor shall cause to be paid when due the
Indebtedness Hereby Secured and shall cause to be duly and timely performed and observed all of
the terms, provisions, covenants and agreements herein provided to be performed and observed by
Mortgagor, then this Mortgage and the estate, right and interest of Mortgagee in the Premises shall
cease and become void and of no effect, otherwise to remain in full force and effect.

Mortgagor COVENANTS AND AGREES AS FOLLOWS:
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1. Payment of Indebtedness: Mortgagor shall cause to be paid when due, subject to any
applicable grace, notice or cure periods provided for herein, in the Note or the other Loan
Documents: (a) the principal of and interest and premium, if any, on the indebtedness evidenced by
the Note and (b) all other Indebtedness Hereby Secured, and Mortgagor shall cause to be duly and
punctually performed and observed all of the terms, provisions, conditions, covenants and
agreements on Mortgagor's or Borrower's part to be performed or observed as provided herein and in
the Note, and this Mortgage shall secure such payment, performance and observance.

2. Maintenance, Repair, Restoration, Liens, Etc.: Mortgagor shall (a) promptly repair,
restore or rebuild any building or improvement now or hereafter on the Premises which may become
damaged ci'he destroyed in accordance with paragraph 8, 9 and 10 hereof; (b) keep the Premises in
good conditicn 2nd repair, without waste, and free from mechanic's, materialmen's or like liens or
claims or other Liéris or claims for lien (except for any mechanic’s or materialmen’s lien or claim that
is immediately msuisil or bonded over to Lender’s reasonable satisfaction while Mortgagor is
diligently contesting sam<); (c) pay, when due, any Indebtedness which may be secured by a lien or
charge of the Premises superior to the lien hereof and, upon request, exhibit to Mortgagee
satisfactory evidence of the/discharge of such prior lien; (d) complete the construction of any
improvements within a reasonable time, now or at any time in the process of repair or erection upon
the Premises; (¢) comply with all reanirements of law, municipal ordinances or restrictions and
covenants of record with respect to the remises and the use thereof, including, without limitation,
the accessibility requirements of the Ariericans With Disabilities Act of 1990 and the rules and
regulations promulgated thereunder, if applica’ic; (f) make or permit no material alterations in the
Premises, or by law or ordinance, without the priar+written consent of Mortgagee, which consent will
not be unreasonably withheld or delayed by Mortgag<e and except as contemplated under the Other
Security Agreements; (g) suffer or permit no change'ui thie general nature of the occupancy of the
Premises, except as contemplated under the other Security Agreements; (h) initiate or acquiesce in
no zoning reclassification with respect to the Premises; and (i) suiiar or permit no unlawful use of, or
nuisance to exist upon the Premises.

3. Other Liens: Mortgagor shall not create or suffer or/jpcrmit any mortgage, lien,
charge or encumbrance to attach to the Premises, whether such lien, charge or encumbrance is
inferior or superior to the lien of this Mortgage, excepting only the lien of ieai estate taxes and
assessments not due or delinquent.

4. Taxes: Mortgagor shall pay before any penalty attaches, all general ana syecial taxes,
assessments, water charges, sewer charges, and other fees, taxes, charges and assessments of every
kind and nature whatsoever (all herein generally called “Taxes”), whether or not assessed against
Mortgagor, if applicable to the Premises or any obligation or agreement secured hereby, and
Mortgagor shall, upon written request furnish to Mortgagee duplicate receipts therefor. Mortgagor
shall pay in full under protest in the manner provided by statute, any Taxes which Mortgagor may
desire to contest; provided, however, that if deferment of payment of any such Taxes is required to
conduct any contest or review, Mortgagor shall deposit with Mortgagee the full amount thereof,
together with an amount equal to the estimated interest and penalties thereon during the period of
contest, and in any event, shall pay such Taxes notwithstanding such contest, if in the opinion of
Mortgagee the Premises shall be in jeopardy or in danger of being forfeited or foreclosed, and if
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Mortgagor shall not pay the same when required so to do, Mortgagee may do so and may apply such
deposit for the purpose. In the event that any law or court decree has the effect of deducting from
the value of the land for the purpose of taxation any lien thereon, or imposing upon Mortgagee the
payment of the whole or any part of the Taxes or liens herein required to be paid by Mortgagor, or
changing in any way the laws relating to the taxation of mortgages or debts secured by mortgages or
the interest of Mortgagee in the Premises, or the manner of collection of Taxes, so as to adversely
affect this Mortgage or Indebtedness Hereby Secured or Mortgagee, then, and in any such event and
in the further event that such taxes are not paid, Mortgagor, upon demand by Mortgagee, shall pay
such Taxes, or reimburse Mortgagee therefor on demand, unless such payment or reimbursement by
Mortgagor is unlawful in which event the Indebtedness Hereby Secured shall be due and payable
within ten £1 () days after written demand by Mortgagee to Mortgagor. Nothing in this Paragraph 4
contained shzit require Mortgagor to pay any income, franchise or excise tax imposed upon
Mortgagee, excepting only such which may be levied against such income expressly as and fora
specific substitute £~ Taxes on the Premises, and then only in an amount computed as if Mortgagee
derived no income fio: say source other than its interest hereunder.

5. Insurance Coyerage: Mortgagor will insure or cause to be insured and keep or cause
to be kept insured all of the brildings and improvements now or hereafter constructed or erected
upon the Premises and each and €very part and parcel thereof, against such perils and hazards as
Mortgagee may from time to time require, in conformance with Mortgagee’s standard requirements
for property and liability insurance cover2gz as delivered to Mortgagor by Mortgagee as of the date
hereof and as recommended from time-to-{ime -5y Mortgagee’s third-party insurance consultants,
and in any event including the following: :

(a)  Insurance against loss by firc, <asualty, vandalism risks covered by the
so-called all-risk and extended coverage endovsement (and during the period of any
construction on the Premises, so-called “builder’s nisk”insurance), and such other risks as
Mortgagee may reasonably require, without co-insurance’and in amounts equal to full
replacement value of the improvements located from time(1a time on the Premises;

(b)  Commercial general public liability insurance agtinst bodily injury and
property damage in an amount not less than $2,000,000 per occurrencz oz combined single
limit;

(c)  Steam boiler, machinery and other insurance of the types and in amounts as
Mortgagee may require but in any event not less than customarily carried by persons owning
or operating like properties; and

(d)  Rental or business interruption insurance in amounts sufficient to cover debt
service, property taxes, insurance premiums and general operating expenses of the Premises
for a period of not less than 12 months.

6. Insurance Policies: All policies of insurance to be maintained and provided as
required by Paragraph 5 hereof shall be in form, companies and amounts reasonably satisfactory to
Mortgagee and all policies of property insurance shall have attached thereto mortgagee clauses or
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endorsements in favor of and with loss payable to and in form reasonably satisfactory to Mortgagee,
and all liability insurance policies shall be properly endorsed to name Mortgagee as an additional
insured thereunder. Mortgagor will deliver all policies (or certificates evidencing said policies),
including additional and renewal policies to Mortgagee unless such policies are delivered to the
holder of the Note and, in case of insurance policies about to expire, Mortgagor will deliver renewal
policies not less than thirty (30) days prior to the respective dates of expiration.

7. Deposits for Tax and Insurance Deposits: (a) If required by Mortgagee, for the
purpose of providing funds with which to pay the general taxes and special assessments levied
against the Premises, Mortgagor shall, commencing at any time required by Mortgagee prior to
repayment ¢ tire Indebtedness Hereby Secured, make a monthly deposit with the Mortgagee on the
fifteenth day o1 every month, in an amount estimated by Mortgagee to be equal to 1/12th of the
general real estate taxes and special assessments for the next annual period coming due against the
Premises. In addition 2t such time as said payments are required to be commenced, Mortgagor shall
also deposit with Mortzasze the amount estimated by Mortgagee to be necessary, along with the
monthly payments so initiated, to be sufficient to accumulate in Mortgagee’s custody at least thirty
(30) days prior to the next two {2) installments of taxes and special assessments coming due, the
amount estimated by Mortgageé to nay such installments. The amount of the reserve may be
adjusted based on the current monthly escrow deposit amount required under this Paragraph 7(a).
All deposits required hereunder shall te computed and made by Mortgagor so that Mortgagee shall
have in its possession one month prior te-ih¢ due date, the amount necessary to pay the said real
estate taxes and assessments. If, at the tinle t2x. bills are issued for real estate taxes or special
assessments for any year, the amount theretofoi= so deposited shall be less than the amount of such
taxes and assessments for that year, Mortgagor agrecs to deposit with Mortgagee the difference
between the amount theretofore deposited hereunder und the amount required to effect payment of
general real estate taxes and special assessments for such year, such deposit to be made within ten
(10) days prior to the penalty date of such tax bills. In the event o£any overdeposit, the excess shall
be credited against the next monthly payment(s) coming due. I the¢vent of a default in any of the
provisions contained in this Mortgage, the Mortgagee may, at its opticr, without being required so to
do, apply any tax deposits on hand on any of the Indebtedness Hereby Secnred, in such order and
manner as the Mortgagee may elect. When the Indebtedness Hereby Secnsed has been fully paid,
the then remaining tax deposits shall be paid to Mortgagor. All tax deposits ar¢ iereby pledged as
additional security for the Indebtedness Hereby Secured. Mortgagee shall not be zsgized to hold any
such tax deposits in a segregated account and shall have no obligation to pay intcrest.on said tax
deposits. Said deposits shall not be subject to the direction or control of Mortgagor.

(b)  Ifrequired by Mortgagee, for the purpose of providing funds with which to pay the
premiums for the insurance coverage required to be maintained by Mortgagor under the terms of this
Mortgage, Mortgagor shall, commencing at any time required by Mortgagee prior to repayment of
the Indebtedness Hereby Secured, Mortgagor shall (upon request) make a monthly deposit with
Mortgagee on the fifteenth day of every month, in an amount estimated by the Mortgagee to be equal
to 1/12th of the amount of the annual premiums for all insurance covering the Premises. The
amounts collected pursuant hereto shall be held by Mortgagee for the purpose of providing funds
with which to pay all insurance premiums coming due on the policies of insurance required to be
maintained under this Mortgage. In addition to the monthly deposits required hereunder, Mortgagor
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shall also maintain on reserve a deposit with Mortgagee of three times the monthly escrow deposit
amount required under this Section 7(b). The reserve amount shall be paid to Mortgagee on demand
and shall be maintained until this Mortgage is released. The amount of the reserve may be adjusted
based on the current monthly escrow deposit amount required under this Paragraph 7(b). All
deposits required hereunder shall be computed and made by Mortgagor so that the Mortgagee shall
have in its possession one month prior to the due date, the amount necessary to pay premiums for
renewal or replacement of expiring insurance policies. If, at the time bills for renewal or replacement
of insurance policies are received, the amount theretofore so deposited shall be less than the amount
needed to renew or replace expiring insurance policies, Mortgagor agrees to deposit with Mortgagee
the difference between the amount theretofore deposited hereunder and the amount required to effect
payment fo¢ the renewal or replacement of expired insurance policies, such deposit to be made
within ten (1) days prior to the due date for payment of renewal or replacement of insurance
policies. In the-cvent of any overdeposit, the excess shall be credited against the next monthly
payment(s) coniiiig <due. In the event of a default in any of the provisions contained in this
Mortgage, Mortgagee mmizy, at its option, without being required so to do, apply any insurance
deposits on hand on any of the Indebtedness Hereby Secured, in such order and manner as
Mortgagee may elect. When the Indebtedness Hereby Secured has been fully paid, the then
remaining insurance deposits shall he paid to Mortgagor. Allinsurance deposits are hereby pledged
as additional security for the Indebtedriess Hereby Secured. Mortgagee shall not be required to hold
any such insurance deposits in a segregated account and shall have no obligation to pay interest on
said insurance deposits. Said insurance dgrosits shall not be subject to the direction or control of
Mortgagor.

8. Proceeds of Insurance: Mortgagor v} give Mortgagee prompt notice of any damage
to or destruction of the Premises, and:

(2)  Incaseofloss covered by policies o1 insrrance, Mortgagee (or, after entry of
decree of foreclosure, the purchaser at the foreclosure sale ordecree creditor, as the case may
be) is hereby authorized at its option either (i) to settle and adiust to any claim under such
policies without the consent of Mortgagor, or (ii) allow M=rtgagor to agree with the
insurance company or companies on the amount to be paid uporn th¢ foss, and provided that
in any case Mortgagee shall, and is hereby authorized to, collect and teeeipt for any such
insurance proceeds, and the expenses incurred by Mortgagee in the adjustriea and collection
of insurance proceeds shall be so much additional Indebtedness Hereby Securd, and shall be
reimbursed to Mortgagee upon demand.

(b)  Inthe event of any insured damage to or destruction of the Premises or any
part thereof (herein called an “Insured Casualty”), and if, in the reasonable judgment of
Mortgagee, the Premises can be restored to their condition at least comparable to their
condition immediately prior to the Insured Casualty and of such value and condition
adequately securing the outstanding balance of the Indebtedness Hereby Secured and such
restoration is estimated for completion prior to the Maturity Date of the Note and within the
time period necessary to keep any and all leases with any tenants of the Premises in good
standing and in full force and effect without the threat of termination thereof, and if adequate
and collectible business loss insurance or Mortgagor’s other readily available resources are
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sufficient to cover all debt service on the Note during the estimated construction period, then,
ifno Event of Default, as hereinafter defined, shall have occurred and be then continuing, the
proceeds of insurance shall be applied to reimburse Mortgagor for the cost of restoring,
repairing, replacing or rebuilding the Premises of part thereof, as provided for in Paragraph 9
hereof: and Mortgagor hereby covenants and agrees forthwith to commence and diligently to
proceed with such restoring, repairing, replacing or rebuilding; provided, always, that
Mortgagor shall pay all costs of such restoring, repairing, replacing or rebuilding in excess of
the net proceeds of insurance made available pursuant to the terms hereof.

(c)  Except as provided in Subsection (b) of this Paragraph 8, Mortgagee may
applv the proceeds of insurance consequent upon any Insured Casualty upon the
Indebtcdness Hereby Secured, in such order or manner as Mortgagee may elect.

(d)~ < In the event that proceeds of insurance, if any, shall be made available to
Mortgagor for fiierestoring, repairing, replacing or rebuilding of the Premises, Mortgagor
hereby covenants tarestore, repair, replace or rebuild the same, to be of at least equal value,
and of substantially tiie)same character as prior to such damage or destruction, all to be
effected in accordance with nlans and specifications to be first submitted to and approved by
Mortgagee and any tenant of the Premises.

9. Disbursement of InsuranceProceeds. In the event Mortgagor is entitled to
reimbursement out of insurance proceeds held by Mortgagee, such proceeds shall be disbursed from
time to time upon Mortgagee being furnished with satisfactory evidence of the estimated cost of
completion of the restoration, repair, replacement-and rebuilding with funds (or assurances
satisfactory to Mortgagee that such funds are availabl<jsufficient in addition to the proceeds of
insurance, to complete the proposed restoration, repair, rep'acement and rebuilding and with such
tenant consents, approvals and estoppels, and architect's certificates, waivers of lien, contractor's
sworn statements, title insurance endorsements, plats of survey an4 other such evidences of cost,
payment and performance as Mortgagee may reasonably require ard 2pprove, and Mortgagee may,
in any event, require that all plans and specifications for such restoratizn, repair, replacement and
rebuilding be submitted to and approved by Mortgagee prior to commenasement of work. No
payment made prior to the final completion of the restoration, repair, replaceuient and rebuilding
shall exceed ninety percent (90%) of the value of the work performed from wme <o time. Funds
other than proceeds of insurance shall be disbursed prior to disbursement of such procceds, and at all
times the undisbursed balance of such proceeds remaining in the hands of Mortgagee, together with
funds deposited for that purpose or irrevocably committed to the satisfaction of Mortgagee by or on
behalf of Mortgagor for that purpose, shall be at least sufficient, in the reasonable judgment of
Mortgagee, to pay for the cost of completion of the restoration, repair, replacement or rebuilding,
free and clear of all liens or claims for lien. Any surplus which may remain out of insurance
proceeds held by Mortgagee after payment of such costs of restoration, repair, replacement or
rebuilding or costs or fees incurred in obtaining such proceeds shall, at the option of Mortgagee, be
applied on account of the Indebtedness Hereby Secured. No interest shall be allowed to Mortgagor
on account of any proceeds of insurance or other funds held in the hands of Mortgagee.
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10.  Condemnation: Mortgagor hereby assigns, transfers and sets over unto Mortgagee
the entire proceeds of any award or claim for damages for any of the Premises taken or damaged
under the power of eminent domain or by condemnation including any payments made in lieu of
and/or in settlement of a claim or threat of condemnation. Except as provided in the sentence
immediately following this sentence, Mortgagee may elect to apply the proceeds of the award upon
or in reduction of the Indebtedness Hereby Secured then most remotely to be paid, whether due or
not, or require Mortgagor to restore or rebuild the Premises, in which event, the proceeds shall be
held by Mortgagee and used to reimburse Mortgagor for the cost of such rebuilding or restoring. If,
in the reasonable judgment of Mortgagee, the Premises can be restored to an economic unit not less
valuable then the same was prior to the condemnation and adequately securing the outstanding
balance of tae Indebtedness Hereby Secured, the award shall be used to reimburse Mortgagor for the
cost of restoraiton and rebuilding; provided always, that no Event of Default has occurred and is then
continuing. If Mortgagor is required or permitted to rebuild or restore the Premises as aforesaid,
such rebuilding ‘ori#storation shall be effected solely in accordance with plans and specifications
previously submitted to a=d approved by Mortgagee, and proceeds of the award shall be paid out in
the same manner as is proided in Paragraph 9 hereof for the payment of insurance proceeds towards
the cost of rebuilding or resteraiion. If the amount of such award is insufficient to cover the cost of
rebuilding or restoration, Morigagor shall pay such costs in excess of the award, before being
entitled to reimbursement out of the award. Any surplus which may remain out of the award after
payment of such costs of rebuilding or restoration or costs or fees incurred in obtaining such award
shall, at the option of Mortgagee, be applied on account of the Indebtedness Hereby Secured. No
interest shall be allowed to Mortgagor on accouiit of any award held by Mortgagee.

11.  Tax Stamp: If, by the laws of the fnited States of America, or of any state or
municipality having jurisdiction over Mortgagor or thie Fr2mises, any tax becomes due in respect of
the issuance of the Note or this mortgage, Mortgagor shzil pay such tax in the manner required by
law.

12.  Fee Schedule and Collateral Inspection. Mortgagor ecknowledges that Mortgagee
charges fees for services it provides in connection with administering s loans including but not
limited to, release fees, construction draw fees and inspection fees. Thes¢ may or may not differ
substantially from fees charged by other institutions. Mortgagor hereby ackriowledges receipt of
Mortgagee’s current Commercial Real Estate Loan Fee Schedule for the various-seivices described
above, a copy of which is attached to the Loan Agreement. Mortgagor agrees to p2y Mortgagee’s
fees pursuant to said Schedule and authorizes Mortgagee to charge said fees directly to (g balance
of the Loan at the discretion of Mortgagee. Mortgagor acknowledges that Mortgagee may, in its sole
discretion and from time to time, have the collateral inspected and evaluated, either by independent
contractors or in-house employees, and that the costs incurred by Mortgagee for such inspections
shall be paid by Mortgagor. In the event that Mortgagee uses in-house resources for such
inspection/valuation, Mortgagor acknowledges that the fee owed to Mortgagee shall be $1,500 in
addition to expenses incurred by Mortgagee in connection with the collateral inspection. Mortgagor
hereby authorizes Mortgagee, at Mortgagee's discretion, to increase the principal balance of the Note
to pay this fee and any other costs, expenses or fees payable to Mortgagee.
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13.  Effect of Extension of Time and Amendments of Junior Liens and Other: If the
payment of the Indebtedness Hereby Secured, or any part thereof, be extended or varied, or if any
part of the security therefor be released, all persons now or at any time hereafter liable therefor, or
interested in the Premises, shall be held to assent to such extension, variation or release, and their
liability, and the lien and all provisions hereof, shall continue in full force and effect; the right of
recourse against all such persons being expressly reserved by Mortgagee, not-withstanding any such
extension, variation or release. Any person, firm or corporation taking a junior mortgage or other
lien, upon the Premises or any interest therein, shall take the said lien subject to the rights of
Mortgagee to amend, modify and supplement this Mortgage, the Note and the Other Security
Agreements herein referred to, and to extend the maturity of the Indebtedness Hereby Secured, in
each and every case without obtaining the consent of the holder of such junior lien and without the
lien of this Murigage losing its priority over the rights of any such junior liens.

14.  Morizagee's Performance of Mortgagor's Obligations: In case of an Event of Default
herein, Mortgagee, eittierbefore or after acceleration of the Indebtedness Hereby Secured or the
foreclosure of the lien ieseof and during the period of redemption, if any, may but shall not be
required to, make any payment or perform any act herein required of Mortgagor (whether or not
Mortgagor is personally liable therefor) in any form and manner deemed expedient to Mortgagee,
and Mortgagee may, but shall not be required to, make full or partial payments of principal or
interest on prior encumbrances, if any, a1d purchase, discharge, compromise or settle any tax lien or
other prior lien or title or claim thereof;-0r redeem from any tax sale or forfeiture affecting the
Premises or contest any tax or assessmeit, 2nd may, but shall not be required to, complete
construction, furnishing and equipping of the itanrovements upon the Premises and rent, operate and
manage the Premises and such improvements and pay operating costs and expenses, including
management fees of every kind and nature in conueciion therewith, so that the Premises and
improvements shall be operational and usable for their inténded purposes. After an Event of Default
hereunder, all monies paid for any of the purposes hereiir authsiized and all reasonable expenses
paid or incurred in connection therewith, including reasonable attorney's fees and other monies
advanced by Mortgagee to protect the Premises and the lien hereof or to complete construction,
furnishing and equipping or to rent, operate and manage the Premises axd-snch improvements or to
pay any such operating costs and expenses thereof or to keep the Premises and improvements
operational and usable for its intended purpose, shall be so much additional J:debtedness Hereby
Secured, whether or not they exceed the face amount of the Note, and shall become Litmediately due
and payable without notice and with interest thereon at the Default Rate specified i the Note (herein
called the “Default Rate”). Inaction of Mortgagee shall never be considered as a waiver ziany right
accruing to it on account of any default on the part of Mortgagor. Mortgagee in miaking any
payment hereby authorized (a) relating to taxes and assessments, may do so according to any bill,
statement or estimate, without inquiry into the validity of any tax, assessment, sale, forfeiture, tax
lien or title or claim thereof; (b) for the purchase, discharge, compromise or settlement of any other
prior lien, may do so without inquiry as to the validity or amount of any claim for lien which may be
asserted; and (c) in connection with the completion of construction, furnishing or equipping of the
improvements of the Premises or the rental, operation or management of the Premises or the
payment of operating costs and expenses thereof, Mortgagee may do so in such amounts and to such
persons as Mortgagee may deem appropriate and may enter into such contracts therefor as
Mortgagee may deem appropriate or may perform the same itself.
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15.  Inspection of Premises and Records: Upon reasonable prior oral notice to Mortgagor,
Mortgagee shall have the right to inspect the Premises and all books, records and documents relating
thereto at all reasonable times, and access thereto shall be permitted for that purpose. No prior
notice whatsoever shall be required of Mortgagee after the occurrence of an Event of Default or in
cases of emergency where notice is impracticable.

16. Assienment of Leases and Rents.

(a) Assignment. For $10.00 and other good and valuable consideration, including
the izdebtedness evidenced by the Notes, the receipt and sufficiency of which are hereby
acknowizdged, Mortgagor has granted, bargained, sold and conveyed, and by these presents
does grint, hargain, sell and convey absolutely unto Lender the Leases and the Rents, subject
only to the hereinafter referenced License, to have and to hold the Leases and the Rents unto
Lender, forever,and Mortgagor does hereby bind itself, its successors and assigns to warrant
and forever defead the title to the Leases and the Rents unto Lender against every person
whomsoever lawfully-¢laiming or to claim the same or any part thereof by or through
Mortgagor; provided, however, if Mortgagor shall pay or cause to be paid and shall perform
and discharge or cause to b¢ performed and discharged, the Indebtedness Hereby Secured on
or before the date same is to bz raid, performed and discharged, then this assignment shall
terminate and be of no further forcz and effect, and all rights, titles and interests conveyed
pursuant to this assignment shall becyme ravested in Mortgagor without the necessity of any
further act or requirement by Mortgagcr or Lender.

(b) Limited License. Lender hereby grants to Mortgagor a limited license (the
“License”), nonexclusive with the rights of Lendsr reserved in this Mortgage, to exercise
and enjoy all incidences of ownership of the Leases-and the Rents, including specifically but
without limitation the right to collect, demand, sue for, zttach; levy, recover and receive and
retain the Rents, and to give proper receipts, releases and acgu'ttances therefor. Mortgagor
hereby agrees to receive all Rents and hold the same as a trusturid and to apply the Rent so
collected, to the payment, satisfaction and discharge of the indcbtedness described in the
Loan Documents as and when the same shall become due and payable. Thereafter,
Mortgagor may use the balance of the Rent collected in any manner not incorsistent with the
Loan Documents.

(c) Enforcement of Leases. Subject to and in accordance with the-terms and
conditions of Section 16 of this Mortgage, Mortgagor shall (i) duly and punctually perform
and comply with any and all representations, warranties, covenants and agreements
expressed as binding upon the landlord under any Lease, (ii) maintain each of the Leases in
full force and effect during the term thereof, (iii) to the extent commercially reasonable,
appear in and defend any action or proceeding in any manner connected with any of the
Leases, (iv) deliver to Lender copies of executed counterparts of all Leases, and (v) deliver to
Lender such further information, and execute and deliver to Lender such further assurances
and assignments, with respect to the Leases as Lender may from time to time reasonably
request. Without Lender’s prior written consent, Mortgagor shall not materially discount any
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future accruing Rent, or assign or grant a security interest in or to the License or any of the
Leases.

(d)  Suits; Attornment. Subject to the License and the provisions of Section 16(b)
of this Mortgage, Lender hereby reserves and may exercise the right and Mortgagor hereby
acknowledges that Lender has the right (but not the obligation), upon the occurrence and
during the continuance of an Event of Default, to collect, demand, sue for, attach, levy,
recover and receive any Rent, to give proper receipts, releases and acquittances therefor and,
after deducting the expenses of collection, to apply the net proceeds thereof as a credit upon
any portion of any indebtedness secured hereby selected by Lender, notwithstanding that
such portion selected may not then be due and payable or that such portion is otherwise
adequaicly secured. Mortgagor hereby authorizes and directs any lessee of the Mortgaged
Propert to deliver any such payment to, and otherwise to attorn all other obligations under
the Leases diract to, Lender. Mortgagor hereby ratifies and confirms all that Lender shall do
or cause to be dsire by virtue and in compliance with the terms of this assignment. No lessee
shall be required t¢ inquire into the authority of Lender to collect any Rent, and any lessee’s
obligation to Mortgaoi shall be absolutely discharged to the extent of its payment to
Lender.

(¢)  Remedies. Upcnor at any time after the occurrence of any Event of Default,
Lender, at its option and in additior 1< the remedies provided in this Mortgage, shall have the
complete, continuing and absolute right. pawer and authority to terminate the License solely
by the giving of written notice of termination to Mortgagor. Upon Lender’s giving of such
notice, the License shall immediately terminarz without any further action being required of
Lender. Thereafter, as long as any Event of cfault shall exist, Lender shall have the
exclusive right, power and authority to take any anz ail action as described above, regardless
of whether a foreclosure sale of the remainder of the Mortgaged Property has occurred under
this Mortgage, or whether Lender has taken possession of the remainder of the Mortgaged
Property or attempted to do any of the same. No action refcired to above or in this Section
taken by Lender shall constitute an election of remedy. Notwithstanding any term to the
contrary herein, in the event of such a termination of Mortgagor’s(License, such License
shall be reinstated when and if the applicable Event of Default shall liave been cured or
waived.

() No Obligation of Lender. Neither the acceptance by Lender of the a5signment
granted in this Mortgage, nor the granting of any other right, power, privilege or authority in
this Mortgage, nor the exercise of any of the aforesaid, shall (a) prior to the actual taking of
physical possession and operational control of the Mortgaged Property by Lender, be
deemed to constitute Lender as a “mortgagee in possession” or (b) at any time thereafter,
obligate Lender (i) to appear in or defend any action or proceeding relating to the Leases, the
Rents or the remainder of the Mortgaged Property, (ii) to take any action hereunder, (iii) to
expend any money or incur any expenses or perform or discharge any obligation, duty or
liability with respect to any Lease, (iv) to assume any obligation or responsibility for any
deposits which are not physically delivered to Lender or (v) for any injury or damage to
person or property sustained in or about the Mortgaged Property, provided that nothing
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herein shall relieve Lender of liability for the willful misconduct or gross negligence or
omissions of Lender.

(f) Mortgagor’s Indemnities. So long as the License is in effect, Mortgagor shall
indemnify and hold Lender harmless from and against any and all liability, loss, cost,
damage or expense which Lender incurs under or by reason of this assignment, or for any
action taken by Lender hereunder in accordance with the terms hereof, or by reason of or in
defense of any and all claims and demands whatsoever which are asserted against Lender
arising out of the Leases. In the event Lender incurs any such liability, loss, cost, damage or
expense, the amount thereof together with all reasonable attorneys’ fees and interest thereon
at th¢ Default Rate shall be payable by Mortgagor to Lender, within 30 days after demand by
Lender;and shall be secured by this Mortgage, provided that Mortgagor shall have no duty
or liability hereunder to indemnify and hold Lender harmless from matters resulting from the
willful miceonduct or gross negligence of Lender.

17.  Uniform Commercial Code: This Mortgage constitutes a Security Agreement under
the Uniform Commercial Code (herein called the “Code”) with respect to any part of the Premises
which may or might now or hersatter be or be deemed to be personal property, fixtures or property
other than real estate owned by Moxtgagor (all for the purposes of this Paragraph 17 called
“Collateral”); all of the terms, provisiors. conditions and agreements contained in this Mortgage
pertain and apply to the Collateral as'filly and to the same extent as to any other property
comprising the Premises, and the following provisions of this paragraph 17 shall not limit the
generality or applicability of any other provision of this Mortgage but shall be in addition thereto:

()  Mortgagor (being the Dekior as that term is used in the Code) is and
will be the true and lawful owner of the‘Coilateral, subject to no liens, charges or
encumbrances other than the lien hereof.

(b)  The Collateral is to be used by Mortgagor solely for business
purposes, being installed upon the Premises for Mertzagor's own use or as the
equipment and furnishings furnished by Mortgagor, as iandilord, to tenants of the
Premises.

(c) The Collateral will be kept at the real estate comprised within the
Premises and will not be removed therefrom other than in the ordinarv.course of
business without the consent of Mortgagee (being the Secured Party as that term is
used in the Code) or any other person and the Collateral may be affixed to such real
estate but will not be affixed to any other real estate.

(d)  The only persons having any interest in the collateral are Mortgagor
and its beneficiaries, Mortgagee, permitted tenants and users thereof.

()  No Financing Statement covering any of the Collateral or any
proceeds thereof is on file in any public office except pursuant hereto; and Mortgagor
will at its own cost and expense, upon demand, furnish to Mortgagee such further
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information and will execute and deliver to Mortgagee such financing statements and
other documents in form satisfactory to Mortgagee and will do all such acts and
things as Mortgagee may at any time or from time to time reasonably request or as
may be necessary or appropriate to establish and maintain a perfected security
interest in the Collateral as security for the Indebtedness Hereby Secured, subject to
no adverse liens or encumbrances and Mortgagor will pay the cost of filing the same
or filing or recording such financing statements or other documents, and this
instrument, in all public offices wherever filing or recording is deemed by Mortgagee
to be necessary or desirable.

()  Uponan Event of Default hereunder (regardless of whether the Code
nas been enacted in the jurisdiction where rights or remedies are asserted) and at any
;inie thereafter (such default not having previously been cured), Mortgagee at its
optiommay declare the Indebtedness Hereby Secured immediately due and payable,
all as more-fully set forth in Paragraph 17 hereof, and thereupon Mortgagee shall
have the re:ncdies of a secured party under the Code, including, without limitation,
the right to talie ‘mmediate and exclusive possession of the Collateral, or any part
thereof, and for that mirpose may, so far as Mortgagor can give authority therefor,
with or without jucicial process, enter (if this can be done without breach of the
peace) upon any place wljere the Collateral or any part thereof may be situated and
remove the same therefrom forovided that if the Collateral is affixed to real estate,
such removal shall be subject to-tiie conditions stated in the Code); and Mortgagee
shall be entitled to hold, maintain, preserve and prepare the Collateral for sale, until
disposed of, or may propose to retaiiitne Collateral subject to Mortgagor's right of
redemption in satisfaction of Mortgagsr's obligations, as provided in the Code.
Mortgagee without removal may render the Collateral unusable and dispose of the
Collateral on the Premises. Mortgagee may require Mortgagor to assemble the
Collateral and make it available to Mortgagee for its possession at a'place to be
designated by Mortgagee which is reasonably convenisnt to both parties. Mortgagee
will give Mortgagor at least fifteen (15) business days notice of the time and place of
any public sale thereof or of the time after which any private sale or any other
intended disposition thereof is made. The requirements of reasciiatle notice shall be
met if such notice is mailed, by certified mail or equivalent, posiage prepaid, to the
address of Mortgagor shown in the notice provision of this Mortgage af least fifteen
(15) business days before the time of the sale or disposition. Mortgagee riay buy at
any public sale and if the Collateral is of a type customarily sold in a recognized
market or is of the type which is the subject of widely distributed standard price
quotations, Mortgagee may buy at private sale. Any such sale may be held as part of
and in conjunction with any foreclosure sale of the real estate comprised within the
Premises, the Collateral and real estate to be sold as one lot if Mortgagee so elects.
The net proceeds realized upon any such disposition, after deduction for the expenses
of retaking, holding, preparing for sale, selling or the like and the reasonable
attorney's fees and legal expenses incurred by Mortgagee, shall be applied in
satisfaction of the Indebtedness Hereby Secured. Mortgagee will account to
Mortgagor for any surplus realized on such disposition.
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(g)  Theremedies of Mortgagee hereunder are cumulative and the exercise
of any one or more of the remedies provided for herein or under the Code shall not
be construed as a waiver of the other remedies of Mortgagee, including having the
Collateral deemed part of the realty upon any foreclosure thereof so long as any part
of the Indebtedness Hereby Secured remains unsatisfied.

(h)  The terms and provisions contained in this Paragraph 17 shall, unless
the context otherwise requires, have the meanings and be construed as provided in
the Code.

(1) This Mortgage is intended to be a financing statement within the
nupriew of Section 9-402(6) of the Code with respect to the Collateral and the goods
descrived at the beginning of this Mortgage which goods are or are to become
fixtures relating to the Premises. The addresses of Mortgagor (Debtor) and
Mortgagee (Secured Party) are set forth in Paragraph 38 hereof. This Mortgage is to
be filed for record with the Recorder of Deeds of the County or Counties where the
Premises are located.. Mortgagor is the record owner of the Premises.

18.  Restrictions on Transfer: Tt shall be an Event of Default hereunder if, without the
prior written consent of Mortgagee any ¢zie. or more of the following shall occur:

(a) If Mortgagor shall create, effect or consent to or shall suffer or permit any
conveyance, sale, assignment, transfer, lici{(subject to the provisions contained in this
Mortgage allowing Mortgagee to contest certair 1inns), pledge, mortgage, security interest or
other encumbrance or alienation of the Premises ¢r any part thereof or interest therein,
excepting only sales or other dispositions of Collateral (hci=in called “Obsolete Collateral”)
no longer useful in connection with the operation of the Prexiises, provided that prior to the
sale or other disposition thereof, such Obsolete Collateral liac heen replaced by Collateral,
subject to the first and prior lien hereof, of at least equal value <nd atility;

(b) .If Mortgagor is a Land Trustee, then, if any beneficiary“of Mortgagor shall
create, effect or consent to, or shall suffer or permit any sale, assigmn<ry, transfer, lien,
pledge, mortgage, security interest or other encumbrance or alienation of aii sr-any portion
of such beneficiary's beneficial interest in Mortgagor;

(c)  IfMortgagor is a partnership or joint venture or limited liability company, or
if any beneficiary of a trustee mortgagor is a partnership or joint venture or limited liability
company, then if any general partner or joint venturer or member in such partnership or joint
venture or limited liability company shall create, effect or consent to or shall suffer or permit
any sale, assignment, transfer, lien, pledge, mortgage, security interest or other encumbrance
or alienation of all or any part of the partnership interest or joint venture interest or limited
liability company interest, as the case may be, of such partner or joint venturer or member; or

GenevaTerrace-AmendedMortgage.4.doc

6/29/2006
18




0618643007 Page: 19 of 34

UNOFFICIAL COPY

(d)  IfMortgagoris a corporation, or if any beneficiary of a trustee mortgagorisa
corporation, then the merger, liquidation or dissolution of such corporation or the sale of all
or substantially all of its assets not in the ordinary course of business or share exchange or
the sale, assignment, transfer, lien, pledge, security interest or other encumbrance or
alienation of the outstanding securities of such corporation,

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge, mortgage,
security interest, encumbrance or alienation is effected directly, indirectly, voluntarily or
involuntarily, by operation of law or otherwise; provided, that the foregoing provisions of this
Paragraph 18 shall not apply to: (i) liens securing the Indebtedness Hereby Secured, (i1) the lien of
current taxes and assessments not in default, or (ii1) any transfer of the Premises, or part thereof, or
interest therein, or any beneficial interests, or shares of stock or partnership or joint venture interests,
as the case may be:. in Mortgagor or any beneficiary of a trustee mortgagor by or on behalf of an
owner thereof wkio is deceased or declared judicially incompetent, to such owner's heirs, legatees,
devisees, executors,- agministrators, estate, personal representatives and/or committee. The
provisions of this Paragranh.18 shall be operative with respect to, and shall be binding upon, any
persons who, in accordance with the terms hereof or otherwise shall acquire any part of or interest in
or encumbrance upon the Preinises, or such beneficial interest in, shares of stock of, membership
interest, partnership or joint venture in, Mortgagor or any beneficiary of a trustee mortgagor.

19.  Events of Default: If one'orinore of the following events (herein individually called
an “Event of Default”) shall occur and be continuing after the expiration of all applicable cure
periods:

(a) If default be made in the due aad-nunctual payment of the Note, or any
installment thereof, either principal or interest, as‘azd when the same is due and payable and
after any applicable grace period provided for in the¢ Note or other Loan Documents shall
have expired; or

(b) If default be made and shall continue for ten (10) days after written notice thereof
by Mortgagee to Mortgagor in the making of any payment of moniz: required to be made
hereunder or under any further advance that constitutes part of the Indchtedness Hereby
Secured; or

(c) If an Event of Default under any Loan Document, or under any Cther Security
Agreements defined in Paragraph 27, or under any Additional Security Instruments defined
in Paragraph 40, shall occur and be continuing after the expiration of all applicable cure
periods; or

(d) If an Event of Default pursuant to Paragraph 18 hereof (subject to Mortgagor’s
right to contest certain liens under the terms of this Mortgage) shall occur and be continuing
without notice or period of grace of any kind; or

(e) If (and for the purpose of this Paragraph 19(e) only, the term Mortgagor shall
mean and include not only Mortgagor but any beneficiary of a trustee mortgagor, and each
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person who, as guarantor, co-maker or otherwise, shall be or become liable for or obligated
upon all or any part of the Indebtedness Hereby Secured or any of the covenants or
agreements contained herein):

(1) Mortgagor shall file a petition in voluntary bankruptcy under any
chapter of the Federal Bankruptcy Act or any similar law, state or federal, now or
hereafter in effect, or

(i)  Mortgagor shall file an answer admitting insolvency or inability to
pay its debts, or

(1) Within sixty (60) days after the filing against Mortgagor of any
involuntary proceeding under the Federal Bankruptcy Act or similar law, such
proccedings shall not have been vacated or stayed, or

(ivY _ Mortgagor shall be adjudicated a bankrupt, or a trustee or receiver
shall be appoinied for Mortgagor for all or the major part of Mortgagor's property or
the Premises, ini 201y voluntary proceeding, or any court shall have taken jurisdiction
of all or the major nart'of Mortgagor's property or the Premises in any involuntary
proceeding for the rcorganization, dissolution, liquidation or winding up of
Mortgagor, and such truster, o1 receiver shall not be discharged or such jurisdiction,
relinquished or vacated or 's'ayed on appeal or otherwise stayed within thirty (30)
days, or

(v)  Mortgagor shall make ap-assignment for the benefit of creditors or
shall admit in writing its inability to pay‘its debts generally as they become due or
shall consent to the appointment of a receiver or.trustee or liquidator of all or the
major part of its property, or the Premises, or

(vi)  Mortgagor's property or the Premiscs shall be levied upon by
execution or other legal process which is not stayed or vacated within thirty (30)

days, or

(vil)  Mortgagor shall merge, liquidate or dissolve or sell al’ oz substantially
all its assets not in the ordinary course of its business.

§3] the breach by Mortgagor of any of the terms, covenants, conditions,

warranties or representations contained in this Mortgage, which is not cured within thirty
(30) days after written notice from Lender; provided, however, in the event that such breach
is not curable by Mortgagor, despite its diligent efforts, within said initial thirty (30) day
period, Mortgagor shall have up to thirty (30) additional days to cure such breach, provided
that Mortgagor continues to make diligent efforts to cure said breach and such cure is
completed within said additional time pertod; or

(g)  Omitted;
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(h)  If Mortgagee accelerates the indebtedness evidenced by the Note in
accordance with the provisions thereof;

(1) If there occurs a material adverse change in the financial condition of
Mortgagor;

() If a default shall occur and be continuing under any other indebtedness now '
or hereafter owed Mortgagee by Mortgagor, except as provided under the Loan Agreement;

then, so lorgas such Event of Default still exists, Mortgagee is hereby authorized and empowered, at
its option, anc-without affecting the lien hereby created or the priority of said lien or any right of
Mortgagee herernder to declare, without further notice all Indebtedness Hereby Secured to be
immediately ducand nayable, whether or not such default be thereafter remedied by Mortgagor, and
Mortgagee may iminediately proceed to foreclose this Mortgage and/or to exercise any right, power
or remedy provided by‘this Mortgage, the Note, any other Loan Document, or the Other Security
Agreements, or the Additiorai Security Instruments or by law or in equity conferred.

20.  Possession by Morigagee: When the Indebtedness Hereby Secured shall become due,
whether by acceleration or otherwise, Mortgagee shall, if applicable law permits, have the right to
enter into and upon the Premises and take yossession thereof or to appoint an agent or trustee for the
collection of rents, issues and profits of the Premises; and the net income, after allowing a
reasonable fee for the collection thereof and fcr the management of the Premises, may be applied to
the payment of taxes, insurance premiums and o¢per charges applicable to the Premises, or in
reduction of the Indebtedness Hereby Secured; and-ih< rents, issues and profits of and from the
Premises are hereby specifically pledged to the paymeut-07 the Indebtedness Hereby Secured.

21.  Foreclosure: When the Indebtedness Hereby Secured, or any part thereof, shall
become due, whether by acceleration or otherwise, Mortgagee shail have the right to foreclose the
lien hereof for such Indebtedness or part thereof. In any suit to forecios< the lien hereof, there shall
be allowed and included as additional Indebtedness in the decree of sa'e, all expenditures and
expenses which may be paid or incurred by or on behalf of Mortgagee for attornicy's fees, appraiser's
fees, outlays for documentary and expert evidence, stenographer's charges, pubitsation costs, and
costs (which may be estimated as to items to be expended after entry of the decree) ol nrocuring all
such abstracts of title, title searches and examinations, title insurance policies, and simi'ar data and
assurance with respect to title, as Mortgagee may deem reasonably necessary either to prosecute
such suit or to evidence to bidders at sales which may be had pursuant to such decree, the true
conditions of the title to or the value of the Premises. All expenditures and expenses of the nature
mentioned in this Paragraph, and such other expenses and fees as may be incurred in the protection
of the Premises and the maintenance of the lien of this Mortgage, including the fees of any attomey
employed by Mortgagee in any litigation or proceeding affecting this Mortgage, the Note or the
Premises, including probate and bankruptcy proceedings, or in preparation of the commencement or
defense of any proceedings or threatened suit or proceeding, shall be so much additional
Indebtedness Hereby Secured and shall be immediately due and payable by Mortgagor, with interest
thereon at the Default Rate per annum until paid.
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22.  Receiver/Mortgagee in Possession: Upon, or at any time after the filing of a
complaint to foreclose this Mortgage, the Court in which such complaint is filed may appoint a
receiver of the Premises or Mortgagee as mortgagee in possession. Such appointment may be made
either before or after sale, without regard to solvency or insolvency of Mortgagor at the time of
application for such receiver, and without regard to the then value of the Premises or whether the
same shall be then occupied as a homestead or not, and Mortgagee hereunder or any holder of the
Note or any employee or agent thereof may be appointed as such receiver or mortgagee in
possession. Such receiver or mortgagee in possession shall have the power to collect the rents,
issues and profits of the Premises during the pendency of such foreclosure suit and, in case of a sale
and deficiency, during the full statutory period of redemption, if any, whether there be a redemption
or not, as well-as during any further times when Mortgagor, except for the intervention of such
receiver or mortg..gee in possession, would be entitled to collection of such rents, issues and profits
and all other powers which may be necessary or are usual in such cases for the protection,
possession, control, marizgement and operation of the Premises during the whole of said period. The
court may, from time t¢ time, authorize the receiver or mortgagee in possession to apply the net
income from the Premises in kis hands in payment in whole or in part of:

(a) The Indebtedress Hereby Secured or the indebtedness secured by a decree
foreclosing this Mortgage, or/any tax, special assessment, or other lien which may be or
become superior to the lien herecf o of such decree, provided such application is made prior
to the foreclosure sale; or

(b)  The deficiency in case of a s2i¢ and deficiency.

23.  Proceeds of Foreclosure Sale: The proceéds of any foreclosure sale of the Premises
shall be distributed and applied in the following order of prioritv:. First, on account of all costs and
expenses incident to the foreclosure proceedings, including all sech items as are mentioned in
Paragraph 21 hereof; Second, all other items which, under the ternis nereof, constitute Indebtedness
Hereby Secured additional to that evidenced by the Note, with interesi_on such items as herein
provided; Third, to interest remaining unpaid upon the Note or under any urther advances as are
herein mentioned; Fourth, to the principal remaining unpaid upon the Note; and upon any further
advances as are herein mentioned; and lastly, any overplus to Mortgagor, and-itz successors or
assigns, as their rights may appear,

24.  Insurance Upon Foreclosure: In case of an insured loss after foreclosure proceedings
have been instituted, the proceeds of any insurance policy or policies, if not applied in rebuilding or
restoring the buildings or improvements, as aforesaid, shall be used to pay the amount due in
accordance with any decree of foreclosure that may be entered in any such proceedings, and the
balance, if any, shall be paid as the court may direct. In the case of foreclosure of this Mortgage, the
court, in its decree, may provide that the Mortgagee's clause attached to each of the casualty
insurance policies may be canceled and that the decree creditor may cause a new loss clause to be
attached to each of said casualty insurance policies making the loss thereunder payable to such
decree creditors; and any such foreclosure decree may further provide that in case of one or more
redemptions under said decree, pursuant to the statutes in such case made and provided, then in
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every such case, each every successive redemptor may cause the preceding loss clause attached to
each casualty insurance policy to be canceled and a new loss clause to be attached thereto, making
the loss thereunder payable to such redemptor. In the event of a foreclosure sale, Mortgagee is
hereby authorized, without consent of Mortgagor, to assign any and all insurance policies to the
purchaser at the sale, or to take such steps as Mortgagee may deem advisable to cause the interest of
such purchaser to be protected by any of the said insurance policies without credit or allowance to
Mortgagor for prepaid premiums thereon.

25.  Waiver: Mortgagor hereby covenants and agrees that it will not at any time insist
upon or plead, or in any manner whatsoever claim or take any advantage of, any stay, exemption or
extension luw or any so-called “Moratorium Law” now or at any time hereafter in force, nor claim,
take or insist xpon any benefit or advantage of or from any law now or hereafter in force providing
for the valuatior er appraisement of the Premises, or any part thereof, prior to any sale or sales
thereof to be made prrsuant to any provisions herein contained, or to any decree, judgment or order
of any court of compet<iit jurisdiction, or after such sale or sales claim or exercise any rights under
any statute now or hereaftzrin force to redeem the property so sold, or any part thereof, or relating to
the marshalling thereof, upeii foreclosure sale or other enforcement hereof. Mortgagor hereby
expressly waives any and all ngiits of any automatic stay or redemption from sale under any order or
decree of foreclosure of this Morigage, on its own behalf and on behalf of each and every person
acquiring any interest in or title to tte ’remises subsequent to the date hereof, it being the intent
hereof that any and all such rights of redeririion of Mortgagor and of all other persons, are and shall
be deemed to be hereby waived to the full ¢xtent-permitted by the provisions of [llinois Compiled
Statutes, 735 ILCS 5/15-1601, and any statute enacted in replacement or substitution thereof.
Mortgagor will not invoke or utilize any such law ¢ 'aws or otherwise hinder, delay or impede the
exercise of any right, power or remedy herein or otheiw/ise granted or delegated to Mortgagee, but
will suffer and permit the exercise of every such right, powe'r and remedy as though no such law or
laws have been made or enacted. .

In the event that Mortgagor (as defined in 19(¢)), is the subject ©0f'any insolvency, bankruptcy,
receivership, dissolution, reorganization or similar proceeding whether 22ccribed in Paragraph 19(e)
or otherwise, Mortgagee is further authorized and empowered, at its option to the automatic lifting of
any automatic stay as to the enforcement of any right, power or remedy provid<d vy this Mortgage,
the Note, or the Other Security Agreements, including but not limited to, tihc siay imposed by
Section 362 of the United States Federal Bankruptcy Code, as amended. Morigagor hereby
expressly consents to the immediate lifting of any such automatic stay, and will n¢t zontest any
motion by Mortgagee to lift such stay.

26. Hazardous Materials:

(@)  Definitions: For the purpose of this Mortgage, Mortgagor and Mortgagee
agree that, unless the context otherwise specifies or requires, the following terms shall have
the meaning herein specified:

(1) “Hazardous Materials” shall mean (a) any “hazardous waste” as
defined by the Resource Conservation and Recovery Act of 1976 (42 U.S.C. Section
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6901 et. seq.), as amended from time to time, and regulations promulgated
thereunder; (b) any “hazardous substance” as defined by the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C.
Section 9601 et. seq.) (“CERCLA”), as amended from time to time, and regulations
promulgated thereunder; (c) asbestos; (d) polychlorinated biphenyls; (e) any
substance and presence of which on the Premises is prohibited by any Governmental
Requirements; (f) petroleum products; and (g) any other substance which by any
Governmental Requirement requires special handling in its collection, storage,
treatment or disposal.

(i)  “Hazardous Materials Contamination” shall mean the contamination
{whether presently existing or hereafter occurring) of the improvements, facilities,
so.l. ground water, air or other elements on, or of, the Premises by Hazardous
Matcrials, or the contamination of the buildings, facilities, soil, ground water, air or
other cletiients on, or of, any other property as a result of Hazardous Materials at any
time (whether before or after the date of this Mortgage) emanating from the
Premises.

(1) “Govenmental Requirement” shall mean any federal, state or local law,
rule or regulation rélaling to Hazardous Materials or Hazardous Materials
Contamination now or' hereafter applicable to Premises, including, without
limitations, those certain laws,-regulations and rules referred in that certain
Certificate and Indemnity Rega:ding Hazardous Substances delivered by Beneficiary
in favor of Mortgagee of even date herewith.

(b)  Mortgagor's Warranties: Mortgagor hereby represents and warrants that,
except as set forth in any environmental report detivered by Mortgagor to Mortgagee (the
“Report”), no Hazardous Materials are now located on the Premises and that neither
Mortgagor nor any other person has ever caused or permitted aay Hazardous Materials to be
placed, held, located or disposed of, on, under or at the Premises or any part thereof, except
for de minimis quantities of Hazardous Materials which are kept, stored and used at the
Premises in accordance with applicable law and in the ordinary couise of Mortgagor's
business. Except as set forth in the Report, no part of the Premises has eve: b2en used, to the
best of Mortgagor's knowledge prior to Mortgagor's becoming the Owner of ihé Premises, or
will be used during Mortgagor's ownership of the Premises as a manufacturiing storage or
dump site for Hazardous Materials, nor is any part of the Premises affected by any
Hazardous Materials Contamination. To the best of Mortgagor's knowledge and belief, and
except as set forth in the Report, no property adjoining the Premises has ever been used as a
manufacturing, storage or dump site for Hazardous Materials nor is any other property
adjoining the Premises affected by Hazardous Materials Contamination.

(¢)  Mortgagor's Covenants: Mortgagor agrees to (a) give notice to Mortgagee
immediately upon Mortgagor acquiring knowledge of the presence of any Hazardous
Materials on the Premises or of any Hazardous Materials Contamination with a full
description thereof; (b) promptly comply with any Governmental Requirement requiring the

GenevaTerrace-AmendedMortgage.4.doc
6/29/2006

24




0618643007 Page: 25 of 34~

UNOFFICIAL COPY

removal, treatment or disposal of such Hazardous Materials or Hazardous Materials
Contamination and provide Mortgagee with satisfactory evidence of such compliance; and
(c) provide Mortgagee, within thirty (30) days after demand by Mortgagee, with a bond letter
of credit or similar financial assurance evidencing to Mortgagee's satisfaction that the
necessary funds are available to pay the cost of removing, treating or disposing of such
Hazardous Materials or Hazardous Materials Contamination and discharging any
assessments which may be established on the Premises as a result thereof.

(d)  Site Assessments: Mortgagee (by its officers, employees and agents) at any
time and from time to time, either prior to or after the occurrence of an Event of Default,
may contract for the services of persons (the “Site Reviewers”) to perform environmental site
assessments (“Site Assessments”) on the Premises for the purpose of determining whether
there exis.s on the Premises any environmental condition which could result in any liability,
cost or expeyse to the owner or occupier of such Premises arising under any state, federal or
local law, ruie o¢' zegulation relating to Hazardous Materials. Notwithstanding the foregoing,
Mortgagee agrees,that, prior to the occurrence of an Event of Default, it shall perform the
site assessments referred to above at Mortgagor's expense only if there is, in Mortgagee's
reasonable belief, the tlireat or existence of Hazardous Materials Contamination at the
Premises. The Site Assesiment may be performed at any time or times, upon reasonable
notice, and under reasonable corditions established by Mortgagor which do not impede the
performance of the Site Assessmer.The Site Reviewers are hereby authorized to enter upon
the Premises for such purposes. The Site Reviewers are further authorized to perform both
above and below ground testing for er.vironmental damage or the presence of Hazardous
Materials on the Premises and such other tests on the Premises as may be necessary to
conduct the Site Assessment in the reasonabi¢ spinion of the Site Reviewers. Mortgagor
will supply to the Site Reviewers such historical :1¢ operational information regarding the
Premises as may be reasonably requested by tiic Site-Reviewers to facilitate the Site
Assessment and will make available for meetings with the Site Reviewers appropriate
personnel having knowledge of such matters. On request, Nortzagee shall make the results
of such Site Assessment fully available to Mortgagor, which (prer to an Event of Default)
may at its election participate under reasonable procedures in the direction of such Site
Assessment and the description of tasks to be performed by the Site Reviewers. The cost of
performing such Site Assessment shall be paid by Mortgagor upon deiaand af Mortgagee
and any such obligations shall constitute additional Indebtedness Hereby Sccured by this
Mortgage.

(¢)  Indemnification: Regardless of whether any Site Assessments are conducted
hereunder, any Event of Default shall have occurred and be continuing or any remedies in
respect of the Premises are exercised by Mortgagee, Mortgagor shall defend, indemnify and
hold harmless Mortgagee from any and all liabilities (including strict liability), actions,
demands, penalties, losses, costs or expenses (including, without limitation, reasonable
attorney's fees and remedial costs), suits, costs of any settlement or judgment and claims of
any and every kind whatsoever which may now or in the future (whether before or after the
release of this Mortgage) be paid, incurred or suffered by or asserted against, Mortgagee by
any person or entity or governmental agency for, with respect to or as a direct or indirect
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result of, the presence on or under, or the escape, seepage, leakage, spillage, discharge,
emission, discharging or release from the Premises of any Hazardous Materials or Hazardous
Materials Contamination or arise out of or result from the environmental condition of the
Premises or the applicability of any Governmental Requirement relating to Hazardous
Materials (including, without limitation, CERCLA or any so called federal, state or local
“Superfund” or “Superlien” laws, statute, law, ordinance, code, rule, order or decree),
regardless of whether or not caused by or within the control of Mortgagee. The
representations, covenants and warranties contained in this Section 26 shall survive the
release of this Mortgage.

(f) Mortgagee's Right to Remove Hazardous Materials: Mortgagee shall have the
rigt;-but not the obligation, without in any way limiting Mortgagee's other rights and
remedies ender this Mortgage, to enter onto the Premises or to take such other actions as it
deems neessary or advisable to clean up, remove, resolve or minimize the impact of, or
otherwise deaiwith, any Hazardous Materials or Hazardous Materials Contamination on the
Premises followizig receipt of any notice from any person or entity asserting the existence of
any Hazardous Materials or Hazardous Materials Contamination pertaining to the Premises,
or any part thereof whi<p; if true, could result in an order, suit, imposition of a lien on the
Premises, or other action 4nd’or which, in Mortgagee's sole opinion, could jeopardize
Mortgagee's security under ihis) Mortgage. All reasonable costs and expenses paid or
incurred by Mortgagee in the exercise of any such rights shall be secured by this Mortgage
and shall be payable by Mortgagor tpon demand.

27. Other Security Agreements: As firther security for the Indebtedness Hereby
Secured, Borrower and/or Mortgagor (and/or certain other parties) have concurrently herewith
executed and delivered, or may hereafter execute and’ celiver to Mortgagee the other "Loan
Documents", as defined in the Loan Agreement (the “Othe; Security Agreements™). All the terms
and conditions of the Other Security Agreements are hereby iicorporated herein by reference as
fully and with the same effect as if set forth herein at length. Morigagor agrees that it will duly
perform and observe or cause to be performed and observed all obligations accepted by it under the
Other Security Agreements. Nothing herein contained shall be deemed to shligate Mortgagee to
perform or discharge any obligation, duty or liability of Mortgagor under t4e. Other Security
Agreements. Any and all reasonable costs and expenses incurred by Mcrtgagee, including
reasonable attorney's fees, incurred by Mortgagee in the defense of any claims or dzmand therefor
(whether successful or not), shall be so much additional Indebtedness Hereby Secired, and
Mortgagor shall reimburse Mortgagee therefor on demand, together with interest at the Default Rate
under the Note from the date of demand to the date of payment.

28.  Mortgagee in Possession: Nothing herein contained shall be construed as constituting
Mortgagee a mortgagee in possession in the absence of the actual taking of possession of the
Premises.

29.  Omitted.
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30.  Further Assurances: Mortgagor will do, execute, acknowledge and deliver all and
every further acts, deeds, conveyances, transfers and assurances necessary or proper, in the sole
judgment of Mortgagee, for the better assuring, conveying, mortgaging, assigning and confirming
unto Mortgagee all property mortgaged hereby or property intended so to be, whether now owned by
Mortgagor or hereafter acquired.

31.  Morteagor's Successors: In the event that the ownership of Premises becomes vested
in a person or persons other than Mortgagor, Mortgagee may, without notice to Mortgagor, deal with
such successor or successors in interest of Mortgagor with reference to this Mortgage and the
Indebtedness Hereby Secured in the same manner as with Mortgagor. Mortgagor will give
immediate v/titten notice to Mortgagee of any conveyance, transfer or change of ownership of the
Premises, but zothing in this Paragraph 31 shall vary or negate the provisions of Paragraph 19
hereof.

32.  Righic Camulative: Each right, power and remedy herein conferred upon
Mortgagee is cumulativé 2ad in addition to every other right, power or remedy, express or implied,
given now or hereafter existing, at law or in equity, and each and every right, power and remedy
herein set forth or otherwise o xisting may be exercised from time to time as often and in such
order as may be deemed expedient o Mortgagee and the exercise or the beginning of the exercise of
one right, power or remedy shall not be a waiver of the right to exercise at the same time or
thereafter any other right, power or remcdy; snd no delay or omission of Mortgagee in the exercise
of any right, power or remedy accruing her¢under or arising otherwise shall impair any such right,
power or remedy, or be construed to be a waiver cf any default or acquiescence therein.

33.  Successors and Assigns: This Mortgigz 2nd each and every covenant, agreement and
other provision hereof shall be binding upon Mortgagoraxd its successors and assigns (including,
without limitation, each and every from time to time reccrd owner of the Premises or any other
person having an interest therein), and shall inure to the benefit of Mortgagee and its successors and
assigns. Wherever herein Mortgagee is referred to, such referencesshall be deemed to include the
holder from time to time of the Note, whether so expressed or not; and ésch such from time to time
holder of the Note shall have and enjoy all of the rights, privileges, pcwers, options and benefits
afforded hereby and hereunder, and may enforce all and every of the terms end nrovisions herein, as
fully and to the same extent and with the same effect as if such from time to time holder were herein
by name specifically granted such rights, privileges, powers, options and benefitsand was herein by
name designated Mortgagee.

34.  Provisions Severable/Conflict: The unenforceability or invalidity of any provision or
provisions hereof shall not render any other provision or provisions herein contained unenforceable
or invalid.

: 35, Waiver of Defense: No action for the enforcement of the lien or any provision hereof
shall be subject to any defense which would not be good and valid to the party interposing the same
in an action at law upon the Note.
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36.  Time of Essence: Time is of the essence of the Note, this Mortgage, and any other
document evidencing or securing the Indebtedness Hereby Secured.

37.  Captions and Pronouns: The captions and headings of the various sections of this
Mortgage are for convenience only, and are not to be construed as confining or limiting in any way
and scope or intent of the provisions hereof. Whenever the context requires or permits, the singular
shall include the plural, the plural shall include the singular and the masculine, feminine and neuter
shall be freely interchangeable.

38.  Notices: Any notices and other communications required or desired to be given
hereunder £zl be in writing and shall be deemed to have been properly given if: (a) served in
person; (b) mailed by United States registered or certified mail, with proper postage prepaid, return
receipt requested, or (c) sent by nationally recognized overnight mail carrier, to the following
address:

If to Lender: First Bank and Trust Company of Illinois
300 Ezsi,Northwest Highway
Palatine, il 60067
Attention: C. Richard Schuler

With a copy to: Keith L. Moore, ¥4
806 Greenwood Street
Evanston, IL 60201

If to Mortgagor: ESTATE HOMES OF LINCO L
PARK COMMONS, LLC
2650 North Ashland Avenue
Chicago, IL 60614
Attn: Stuart Rose

With a copy to: Allen B. Glass, Esq.
55 East Jackson Street, Suite 500
Chicago, IL 60604

provided, however, that the failure to give a copy of such notice shall not advercelv-affect the
validity or enforceability of such notice. Any such notice or other communicatior mailed as
provided in this Section shall be deemed to have been given and received: (a) on the date delivered,
if personally delivered; (b) on the third (3rd) business day after mailing, if sent by United States
registered or certified mail; and (c) on the next business day, if sent by nationally recognized
overnight mail carrier. Any party may change its address for service of notice by giving notice to the
other party in the manner hereinabove provided.

39.  Release: Mortgagee shall release this Mortgage and the Original Mortgage and the
liens thereof by proper instrument upon payment of all Indebtedness Hereby Secured and shall issue
partial release(s) of this Mortgage and the Original Mortgage as they pertain to portion(s) of the

GenevaTerrace-AmendedMortgage.4.doc
6/29/2006
28




0618643007 Page: 29 of 34

UNOFFICIAL COPY

Mortgaged Property upon sale of said portion(s) by Mortgagor and receipt by Mortgagee of the
Release Price(s) (as defined in the Loan Agreement, as modified) pertaining to the portion(s) of the
Mortgaged Property then being sold.

40.  Omitted.

41.  Construction Loan; Future Advances. The Note evidences a debt created by one or
more disbursements made by Mortgagee to Borrower to acquire the Premises, as well as finance the -
cost of the construction of certain improvements upon the Premises in accordance with the
provisions of the Loan Agreement of even date herewith between Borrower and Mortgagee, and this
Mortgage is a construction mortgage as such term is defined in Section 9-313(1)(c) of the Illinois
Uniform Com:nercial Code. The terms and conditions recited and set forth in the Loan Agreement
are fully incorporated in this Mortgage and made a part hereof, and an uncured and continuing Event
of Default unde: anv.of the conditions or provisions of the Loan Agreement shall constitute an Event
of Default hereundei. pen the occurrence of any such Event of Default, the holder of the Note may
at its option declare the tndebtedness Hereby Secured immediately due and payable, or complete the
construction of said improvezuents and enter into the necessary contracts therefor, in which case all
money expended shall be so-much additional Indebtedness Hereby Secured and any money
expended in excess of the amount of the original principal shall be immediately due and payable
with interest until paid at the Default Rate (as defined in the Note). In the event of a conflict
between the terms of the Loan Agreement.ard this Mortgage, the provisions of the Loan Agreement
shall apply and take precedence over this Mortgage. This Mortgage secures future advances that
may be made from time to time under the terms of the Loan Agreement. Each advance shall have, to
the fullest extent allowed by law, the same prioritv-as if made at the original date hereof, provided
that such disbursement is made within twenty years £0m the date hereof. All advances made under
the terms of the Loan Agreement shall be deemed to be‘obiigatory advances, including those made
for the purpose of completing the improvements on the Primises and those made for the purpose of
protecting Mortgagee’s collateral or for other costs and expeases 2nd purposes allowed under the
terms of this Mortgage, the Loan Agreement or the other Loan Docnments.

All advances, disbursements and expenditures (collectively “Protective Advances”) made by
Mortgagee before and during a foreclosure, and before and after judgment of foreclosure, and at any
time prior to sale, and, where applicable, after sale, and during the penden.yv.of any related
proceedings, for the following purposes, in addition to those otherwise authorized Yy this Mortgage
or by the Illinois Mortgage Foreclosure Act (the “Act™), 735 ILCS 5/15-1101 et seq! shall have the
benefit of all applicable provisions of the Act, including those provisions of the Act hereinbelow
referred to:

(a)  all advances by Mortgagee in accordance with the terms of this Mortgage to: (1)
preserve or maintain, repair, restore or rebuild the improvements upon the Property; (ii) preserve the
lien of this Mortgage or the priority thereof; or (iii) enforce this Mortgage, as referred to in
Subsection (b)(5) of Section 5/15-1302 of the Act;

(b)  payments by Mortgagee of: (i) when due, installments of principal, interest or other
obligations in accordance with the terms of any senior mortgage or other prior lien or encumbrance;
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(i) when due, installments of real estate taxes and assessments, general and special and all other
taxes and assessments of any kind or nature whatsoever which are assessed or imposed upon the
Mortgaged Property or any part thereof; (iii) other obligations authorized by this Mortgage; or
(iv) with court approval, any other amounts in connection with other liens, encumbrances or interests
reasonably necessary to preserve the status of title, as referred to in Section 5/15-1505 of the Act;

(c)  advances by Mortgagee in settlement or compromise of any claims asserted by
claimants under senior mortgages or any other prior liens;

(d)  attorneys' fees and other costs incurred: (i) in connection with the foreclosure of this
Mortgage a5 referred to in Sections 5/15-1 504(d)(2) and 5/15-1510 of the Act; (ii) in connection with
any action, swior proceeding brought by or against Mortgagee for the enforcement of this Mortgage
or arising from th< interest of Mortgagee hereunder; or (iii) in the preparation for the commencement
or defense of any such foreclosure or other action;

()  Mortgagze's fees and costs, including attorneys' fees, arising between the entry of
judgment of foreclosure and-the confirmation hearing as referred to in Subsection (b)(1) of
Section 5/15-1508 of the Act,

63 advances of any amout required to make up a deficiency in deposits for installments
of taxes and assessments and insurance premiiums as may be authorized by this Mortgage;

(g)  expenses deductible from procceds of sale as referred to in Subsections (a) and (b) of
Section 5/15-1512 of the Act;

(h)  expenses incurred and expenditures mace 5w Mortgagee for any one or more of the
following: (i) if the Property or any portion thereof onstitutes one or more units under a
condominium declaration, assessments imposed upon the unil owner thereof; (ii) if any interest in
the Property is a leasehold estate under a lease or sublease, rentals «rother payments required to be
made by the lessee under the terms of the lease or sublease; (iii) premiunis for casualty and liability
insurance paid by Mortgagee whether or not Mortgagee or a receiver is in passession, if reasonably
required, in reasonable amounts, and all renewals thereof, without regurd to the limitation to
maintaining of existing insurance in effect at the time any receiver or Mortgag=ae fakes possession of
the Mortgaged Property imposed by Subsection (c)(1) of Section 5/15-1704 of thé Act, (iv) repair or
restoration of damage or destruction in excess of available insurance proceeds or(condemnation
awards; (v) payments required or deemed by Mortgagee to be for the benefit of the Mortgaged
Property or required to be made by the owner of the Mortgaged Property under any grant or
declaration of easement, easement agreement, agreement with any adjoining land owners or
instruments creating covenants or restrictions for the benefit of or affecting the Mortgaged Property;
(vi) shared or common expense assessments payable to any association or corporation in which the
owner of the Mortgaged Property is a member in any way affecting the Mortgaged Property;
(vii) costs incurred by Mortgagee for demolition, preparation for and completion of construction, as
may be; (viii) pursuant to any lease or other agreement for occupancy of the Mortgaged Property;
and (ix) if this Mortgage is insured, payments of FHA or private mortgage insurance.
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All Protective Advances shall be so much additional secured obligations secured by this
Mortgage, and shall become immediately due and payable without notice and with interest thereon
from the date of the advance until paid at the rate of interest payable after a default under the terms
of the Loan Agreement.

This Mortgage shall be a lien for all Protective Advances as to subsequent purchasers and
judgment creditors from the time this Mortgage is recorded pursuant to Subsection (b)(1) of
Section 5/15-1302 of the Act.

All Protective Advances shall, except to the extent, if any, that any of the same is clearly
contrary to. ot inconsistent with the provisions of the Act, apply to and be included in:

(1)  (he determination of the amount of the Indebtedness Secured Hereby secured by this
Mortgage at any timie;

(2)  theobligations found due and owing to Mortgagee in the judgment of foreclosure and
any subsequent supplementijudgments, orders, adjudications or findings by the court of any
additional Obligations beconiing due after such entry of judgment, it being agreed that in any
foreclosure judgment, the court may rzserve jurisdiction for such purpose;

(3)  if the right of redempticn lizs not been waived by this Mortgage, computation of
amount required to redeem, pursuant to Sutsections (d)(2) and (e) of Section 5/15-1603 of the Act;

(4)  the determination of amounts deductiole from sale proceeds pursuant to Section 5/15-
1512 of the Act;

(5) the application of income in the hands of 23y receiver or lender in possession; and

(6)  the computation of any deficiency judgment pursigzit fo Subsections (b)(2) and () of
Sections 5/15-1508 and Section 5/15-1511 of the Act.

The maximum amount of indebtedness secured by this Mortgage shail bethree (3) times the
principal amount of the Note, plus interest, plus any disbursements for the pavrnent of taxes and
insurance on the Mortgaged Property, together with interest thereon, plus the arncunt of any other
Protective Advances, together with interest thereon.

[Signature Pages Follow]
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ESTATE HOMES OF LINCOLN PARK COMMONS, LLC

o S Plype

Name: ~ Stuart Rose
Title: Manager

STATE OF ILLINOSS )
)
COUNTY OF (ﬁé )

The Undersigned, a notary public in and for said County, in the State aforesaid, DO HEREBY
CERTIFY, Stuart Rose, the Manager o ESTATE HOMES OF LINCOLN PARK COMMONS,
LLC, personally known to me to be the person whose name is subscribed to the foregoing
instrument, appeared before me this day in‘psrson and swore and acknowledged under oath that he
signed and delivered the said instrument as his (ree and voluntary act, for the uses and purposes set
forth therein.

A

% T
GIVEN under my hand and notarial seal thisQt".” 4ay of JIMQL : 2006.
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EXHIBIT A

LEGAL DESCRIPTION OF THE REAL ESTATE

PARCEL 1:

LOT 6 IN LINCOLN PARK CLUB SUBDIVISION, RECORDED JULY 9, 2002, AS
DOCUMENT 0020749722 AND RE-RECORDED JULY 19, 2002, AS DOCUMENT
0020790850, BEING A RESUBDIVISION OF VARIOUS LOTS, PARTS OF LOTS AND
VACATED STREETS AND ALLEYS IN VARIOUS SUBDIVISIONS IN THE SOUTHWEST
QUARTEX QF SECTION 28, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPALMERIDIAN, IN COOK COUNTY, ILLINOIS.

Address: 2653 11srth Geneva Terrace, Chicago, IL
PIN#: 14-28-504-040-0000

PARCEL 2:

LOT 7 AND THE SOUTH 1/2 OF-LCT 8 IN LINCOLN PARK CLUB SUBDIVISION,
RECORDED JULY 9, 2002, AS DOCUWENT 0020749722 AND RE-RECORDED JULY 19,
2002, AS DOCUMENT 0020790850, BE%+G A RESUBDIVISION OF VARIOUS LOTS,
PARTS OF LOTS AND VACATED STREETS AND ALLEYS IN VARIOUS
SUBDIVISIONS IN THE SOUTHWEST QUARTER OF SECTION 28, TOWNSHIP 40
NORTH, RANGE 14 EAST OF THE THIRD PRINCPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

Address: 2657 North Geneva Terrace, Chicago, IL
PIN#: 14-28-304-083-0000

PARCEL 3:

THE NORTH 1/2 OF LOT 8 AND ALL OF LOT 9 IN LINCOLN PARK CL.UE
SUBDIVISION, RECORDED JULY 9, 2002, AS DOCUMENT 0020749722 AN RE-
RECORDED JULY 19, 2002, AS DOCUMENT 0020790850, BEING A RESUBDIVISION OF
VARIOUS LOTS, PARTS OF LOTS AND VACATED STREETS AND ALLEYS IN
VARIOUS SUBDIVISIONS IN THE SOUTHWEST QUARTER OF SECTION 28,
TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS.

Address: 2659 North Geneva Terrace, Chicago, IL
PIN#: 14-28-304-084-0000

PARCEL 4:
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LOT 15 AND THE SOUTH 1/2 OF LOT 16 IN LINCOLN PARK CLUB SUBDIVISION,
RECORDED JULY 9, 2002, AS DOCUMENT 0020749722 AND RE-RECORDED JULY 19,
2002, AS DOCUMENT 0020790850, BEING A RESUBDIVISION OF VARIOUS LOTS,
PARTS OF LOTS AND VACATED STREETS AND ALLEYS IN VARIOUS
SUBDIVISIONS IN THE SOUTHWEST QUARTER OF SECTION 28, TOWNSHIP 40
NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

Address: 2662 North Geneva Terrace, Chicago, IL
PIN#: 14-28-304-088-0000

PARCEL 5:

LOT 33 IN LINCO.N PARK CLUB SUBDIVISION, RECORDED JULY 9, 2002, AS
DOCUMENT 0020749722 AND RE-RECORDED JULY 19, 2002, AS DOCUMENT
0020790850, BEING A’'REZSUBDIVISION OF VARIOUS LOTS, PARTS OF LOTS AND
VACATED STREETS AND.ALLEYS IN VARIOUS SUBDIVISIONS IN THE SOUTHWEST
QUARTER OF SECTION 23, TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK!COUNTY, ILLINOIS.

Address: Parking Space with No Addrsss, Access from Alley off West Drummond,
Chicago, IL
PIN#: 14-28-304-067-0000

PARCEL 6:

A PERPETUAL ACCESS EASEMENTS FOR THZ BENEFIT OF ALL OWNERS
OF LOTS 6, 15 AND SOUTH 1/2 OF LOT 16, AND LOT 33, TOGETHER WITH
THEIR TENANTS, GUESTS, AGENTS AND INVITEZS, AS SET FORTH BY
THE DECLARATION OF EASEMENTS, COVENANTS, AMD RESTRICTIONS FOR
THE LINCOLN PARK COMMONS HOMEOWNERS ASSOCIATIOM DATED JANUARY
10, 2002 AND RECORDED JANUARY 15,2002 AS DOCUMENT 0020041321,
AMENDED BY FIRST AMENDMENT RECORDED 0508434021, SECONIY
AMENDMENT RECORDED AS DOCUMENT 0508434022 AND THE THIRD AMENDMENT
TO BE RECORDED SEPTEMBER 29, 2005 AS DOCUMENT 0527227129, FOR THE
PURPOSE OF A PEDESTRIAN COURT EASEMENT FOR INGRESS AND EGRESS ON,
OVER AND ALONG THOSE PORTIONS OF THE LAND KNOWN AS LOTS 6 AND
26, AND IDENTIFIED ON THE PLAT OF SUBDIVISION AS "PEDESTRIAN COURT".
PRIVATE ALLEYWAY EASEMENTS, FOR PUBLIC INGRESS AND EGRESS OF
PERSONS AND VEHICLES, ON, OVER AND ALONG THOSE PORTIONS OF THE LAND
IDENTIFIED AS "PRIVATE ALLEYWAYS" ON SAID PLAT, RECORDED JULY 9, 2002,
AS DOCUMENT 0020749722 AND RE-RECORDED AS DOCUMENT 0020790850
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